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ARGUED AND DETERMINED 

IM THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



AMERIOAN ASS'N, Limited, t. HTTRST et al 

(drenlt Court of Appeals, Slith Circuit November 6, 1893.) 

No. 100. 

t. CoTTRTS— Injunction to Stat Procebdino in State Cotjht. 

Sale of land by a sheriff under an exécution Issued out of a Kentucky 
court of equlty on a sale bond filed against the sureties thereon Is a "pro- 
ceeding," wlthln Kev. St. § 720, Inhibiting Injxinctions by fédéral courts 
to stay proceedlngs In state courts, except In certain cases. 
Sk 8ame. 

The fédéral court cannot enjoln such a sale, even though the land 
levled upon belongs to a stranger to the proceedlng. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

In Equity. Bill by the American Association, Limited, against 
E. Hurst and J. C. Colson, to enjoin a sherîfPs sale. BiU dismissed. 
CJomplainant appeals. Affirmed. 

Statement by TAFT, Circuit Judge: 

Thls was an appeal from a decree of the United States circuit court tar 
the district of Kentucky, dismlssing the blU of the appellant, the American 
Association, Limited, on the groimd that the court had no jurisdiction to 
grant the relief prayed for. 

After averrlng. that the American Association, Limited, was a corporation 
and citizen of the kingdom of Great Brltain, and an alien, and that the de- 
fendants were citizens of Kentucky, and that the amount In controversy ex- 
ceeded $2,000, the bill set forth that the complalnant was the owner of real 
estate In Bell county, Ky., the légal title to part of which was in the name 
of the complalnant, and the légal tltle to the rest of which was In the name 
of Alex. A. Arthur, trustée; that ail of the property described had lately 
been levled upon by Colson, one of the défendants, as sherlfif of Bell county, 
Sj,). under an exécution Issued in the Bell common pleas court in favor of 
the oiÔ?r défendant, B. Hurst, who was described In the exécution as the 
ujaster cQ^missioner of said court; that thls exécution was Issued against 
Alex. A. Arthur, trustée, and one John M. Brooks, for the sum of $14,834.63; 
that the levj' was made by Colson against ail of thls property as the property of 
the complalnant, âûd that, as sheriff, Colson had advertised that he would on a 
V.59F.Û0.1 — 1 
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day subséquent to the fiUng of the bill, offer the property for sale to the high- 
est and best bidder for cash In hand pald, under the exécution; that before 
this, there had been Instituted In the Bell court ol common pleas an action in 
equity to prociu:e the sale of certain real estate described in the proceeding 
as the property of the heirs of orie Robert George; that the order for the 
sale of the real estate was entered, and the défendant Hurst was directed, 
as master commissioner, to make the sale; that, at the sale, the property 
was pxu-chased by one Fish and another, who failed to comply with the 
terms of the sale, and subsequently transferred the beneflt of their bid to 
one Alex. A. Arthur, denominated in the transfer as Alex. A. Arthur, trustée; 
that thereupon Arthur, trustée, and BrOoks, above mentioned, executed two 
sale bonds as purchase money for the property, each in the sum of $10,- 
8^7125; ithat the exécution leyied upon complalnant's property was isèued 
on tfiese bonds, which are given by the statute of Kentucky the force of 
judgments; that Arthur had ûo authority, aô trustée for complainant, to 
purchase the property, to sign the bonds, or to make the complainant in any 
way liable to pay the pm-chase money; that the assignment was not made 
to him for the benefit of the .complainant, and he did not In fact intend, 
and did not hâve any right, to blnd the complainant in the exécution of 
the bond; that nevertheless, upon the claim that Arthur, as trustée, was 
actlng merely for the complaipant in signing the. bonds, Hurst, as commis- 
uioner of the court, caused the eXecutioh upôn sald bonds to be issued; that 
Oolson had levled the exècutiqn, and was about to sell the property; that 
a cloud would be cast upon the tltlê of the complainant to the property if 
Oolson did sell it, and that the coipplainaat would be unable to sell the 
same, and would be thereby irrepàra,bly damaged. The prayer of the bill 
was that Oolson be enjoined from selling the property under the exécution* 
and that Hurst be enjoined from dlrecting such sale. 

Humphrey & Davie, for appellant. 
Eichards, Weissinges & Baskin, for appellees. 

Before TAPT and LTIRTON, Circuit Judges, and SEVERENS, 
tdlBtrict Judge. 

TAET, Circuit Judge, (after stating the facts.) The court below 
held that the remedy sought by complainant was forbidden in the 
fédéral court by section 720 of the Revised Statutes, which dé- 
clares that the writ of injunction shall not be granted by any court 
of the United States to stop proceedings in any court of a state, 
except in cases where such injunction may be authorized by any 
law relating to proceedings in bankruptcy. 

The questions necessary for us to consider are — ^First, whether 
the sale of land by a sheriff under an exécution issued out of a 
Kentucky court of equity on a sale bond flled therein against the 
sureties thereon is "a proceeding" in that court, within the meaning 
of section 720, Rev. St.; and, second, whether such a sale is "a 
proceeding," within the section, even if the land to be sold has been 
improperly levied upon as the land of a surety in the sale bond, and 
in fact belongs to another person, a étranger to the proceeding. 

1. The proTision authorizing exécutions on sale bonds is to be 
f ound in chapter 38, art 11, of Bullitt & Feland's Statutes of Ken- 
tucky, (page 560.) The first section of the chapter is as follows: 

"Bvery bond taken on the sale of property under an order oj judgment 
in chancery or on the sale of property under exécution and every replevin 
and forthcoming bond shall be signed by the principal and sureties and 
attested by the person taking the same, or by some one in hls présence. 
Subsec. 1. A bond so taken shall be returned to the proper office with a 
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report of the actsof the person taking It; and if taken under an exécution, the 
latter must be retumed with the bond. 2. AU such bonds shall hâve the force 
and effect of a judgment, and on which if not pald at maturity, an exécu- 
tion may Issue and shall be Indorsed that no sureQ' of any kind is to be 
taken." 

Under the foregoing statute, the sale bond îs a judgment against 
the principal and sureties thereon. In Kentucky the sale made 
by the commissioner in equity is not complète until a report of its 
tenns and the sale bond taken shall hâve been retnmed to the 
court, and approved by a decree of confirmation. The right of the 
purchaser to take the property dépends upon the sanction of that 
decree. Arnett v. Andersen, 11 Kj. Law Eep. 671, 672; Ponnan v. 
Hunt, 3 Dana, 614, 621; Busey t. Hardin, 2 B. Mon. 411; Taylor 
T. Gilpin, 3 Metc. (Ky.) 546; Freem. Ex'ns, 304a. When the order 
conflrming the action of the commissioner is entered, it gives life to 
the sale bond, which then becomes an accepted obligation binding the 
principal and sureties to complète the sale in accordance with the 
tenus of the bond, and is in effect a confessed judgment for the 
amount of the bond. It was formerly the practice in Kentucky, in 
proceedings in equity, for the chanceUor to make an express pro- 
vision in the order of sale that a sale bond for the deferred pay- 
ments should be taken, which sale bond should hâve the effect of 
a judgment upon which an exécution might issue. The bond was 
then taken by the commissioner, reported to the court, and his 
proceedings were conflrmed. Debard v. Crow, 7 J. J. Marsh. 7, 10; 
Leavitt & Ce. v. Goggin, 11 B. Mon. 229. It could hardly be con- 
tended that the exécution issued on a sale bond, which was given 
the effect of a judgment by spécial order of the court, was not a 
proceeding in that court. Now that, by express statute, every 
order of sale impliedly requires the giving of a sale bond, which 
shall hâve the effect of a judgment, it is equally clear that the ap- 
proval of the sale bond makes the exécution, issued thereon in ac- 
cordance with the statute, a proceeding of the court in which the 
bond is filed. The claim of counsel that it is a mère ministerial 
process issuing from the office of the court, without judicial sanc- 
tion, cannot be sustained. It has been held in a number of cases 
that a purchaser at a judicial sale becomes a quasi party, and 
that, where crédit is given to him under an order of a court of 
equity, the court retains jurisdiction to compel payment by him of 
the residue through attachment, or by resale of the property. Wood 
V. Mann, 3 Sumn. 318; Clarkson v. Read, 15 Grat. 288; Stephens v. 
Magruder, 31 Md. 1G8; Freem. Ex'ns, (2d Ed.) 313e. The statu- 
tory provision which we are considering merely gives another rem- 
edy, by which the court is required to secure to the parties in the 
case before it, payment of the purchase price bid at the sale had and 
conflrmed by its decree. 

2. But it is said that, even If an exécution on a sale bond levied 
on the property of the obligées is a "proceeding" of the court in 
which the bond is filed, an attempt to levy such exécution on the 
property of another, as the property of an obligor in the bond, is 
void, and as it is not authorized by the exécution, and is without 
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the authority of the court, neîther the levy nor tlie sale uûder it 
are "proceedings" of the court, within section 720. OOunsel for 
appellant, to âustain this contention, rely on the case of Cropper 
V. Ooburnj 2 Ourt 465, in which it was held by Mr. Justice Ourtis, 
on the circuit, that the fifth section of the act of March 2, 1793, 
(1 Stat. 334; now section 720, Rev. St.,) did not prevent a United 
States court from enjoining a sherifif from IcYying on the property 
of A. under a process issued by a state court against B. In that 
case, Mr. Justice Ourtis said: 

"It must be admitted that an attachment on mense process out of a state 
- court, whlch the sherlff is authorlzed by that process to make, is a proceed- 
Ing in a court of a state, within the meanlng of this act of congress; for 
the Word 'prcfceedings' may properly include ail steps taken by the court, 
or by its oflcers under its precepts, from the institution of the suit to the 
close of the final process whlCh may issue thereon. But it is equally clear 
that an attachment on mesne process, which the sheriff was not authorized by 
that process to maïe, is in no sensé a proceeding of the court from which such 
process issued. Thus, if a sBCTifC, under a wrlt of attachment against tne 
property of À., should take bis body, or the property of B., this would not 
be a proceeding of the court, but a mère trespass, for which any appropriate 
remçdy may be instantly sought in any court having jurisdlctlon. As Ohan- 
cellor Kent rejnarked in his fourth Commentary, (page 410:) 'If a marshal 
of the United States, under an exécution in favor of the TJnited States 
against A., should seize the person or property of B., then the state courts 
hâve jurisdiction to protect the person or property so illegally invaded.' " 

If this is Sound, complainant's bill ought net to hâve been dis- 
missed, but the proposition thus laid down by Mr. Justice Ourtis bas 
not met the approral of the suprême court of the TJnited States. 
In Freeman v. Howe, 24 How. 450, that court held that when prop- 
erty was taken and held under process, mesne or final, by a court 
of the United States, it was in the custody of the law, and within 
the exclusive jurisdiction of the court from which the process 
issued^ and that the possession of the of^cer of such court could 
not be disturbed by process from any state court In this opin- 
ion the suprême court dissented from the language of ChanceUor 
Kent, quoted and relied upon by Justice Ourtis in Cropper v. Co- 
burn, and reversed the décision of the suprême court of Massa- 
chusetts in Howe v. Freeman, reported in 14 Gray, 566, which was 
based on the décision in Cropper v. Ooburn. The décision of Free- 
man V. Howe is commented on at length, and reaffirmed, in Covell 
V. Heyman, 111. U. S. 176, 4 Sup. Ct. 355, in which Mr. Justice Mat- 
thews delivered the opinion of the court. The same learned jus- 
tice, when sitting on the circuit in Perry v. Sharpe, 8 Fed. 15, refers 
to Cropper v. Cobum, 2 Ourt. 465, as contrary to subséquent au- 
thority. The principle of Freeman v. Howe, was reaffirmed, also, 
in- the case of Buck v. Oolbath, 3 WaU. 334, and was foUowed in 
Daly V. Sheriff, 1 Woods, 175, and in Ruggles v. Simonton, 3 Blss. 325. 

It is contended that Freenian v. Howe and the subséquent cases 
do not apply to the case at bar because the resuit reached in them 
was founded solely on the public necessity of avoiding unseemly 
oonflicts between courts over the possession of property, while this 
proceeding will affect only the levy of an exécution on land and a 
sale thereunder; and by the law of Kentucky (McBurnie v. Over- 
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Street, 8 B. Mon. 303) a levy on land merely establishes a lien, and 
does not disturb possession. 

The principle of the décisions in Freeman v. Howe, Buck v. Ool- 
batli, and Covell v. Heyman bas a mucb broader application than 
counsel for appellant concède. The principle is that, in order to pré- 
serve the dignity and protect the effectiveness of the process of 
courts of concurrent jurisdiction, and to avoid unseemly conflicts be- 
tween them, and between their respective executive oflBIcers, no 
remedy of an injunctive or dispossessory character will be afforded 
by one court against the acts of the executive officers of the other 
court, when done under color of an order or process issuing from 
such other court, because it would hâve the inconvénient and anom- 
alous effect to stay the proceedings in one court to allow another 
court to investigate the validity of acts done under such proceed- 
ings. A replevin of personal property in the hands of its ofScer, 
or an injunction against a levy upon personal property by such 
oflcer, will certainly not more offend the dignity of the court, or 
more interfère with the due discharge of business before it, than will 
an injunction against a levy on real estate by its ofiQcer under color 
of its process. Moreover, the acts which it was hère sought to en- 
join were not mère levies upon real estate, but were the sale of it, 
and the exécution of a deed to the purchaser, with a possible writ of 
possession, or at least with title upon which to found ejectment; so 
that, even if the principle of Freeman v. Howe, and other like cases, 
only applies when there is to be a eonfliet of possession between one 
court and another, we think the remedy hère sought would corne 
within their inhibition. 

Of course, in the case of tortious levies upon either personal prop- 
erty or real estate, the person injured may always hold the executive 
olficer liable, as a tort feasor, for any wrong done in any court having 
jurisdiction; but comity and public policy require him to apply to 
the court issuing the process under color of which the wrong is or 
is about to be done for spécifie relief by order of injunction, or res- 
toration of property. In Buck v. Colbath, ubi supra, Mr, Justice 
Miller points out the two kinds of process under which a sheriff or a 
marshal acts. In one, the order is directed against particular and 
described property; in the other, it is against ail or any property of 
an individual to satisfy a judgment or decree or order of attachment. 
In the former case, the process is a complète protection to the oflScer 
executing it. In the latter case the marshal or sheriff is neces- 
sarily vested with a discrétion to détermine what property belongs 
to the debtor, in order that he may levy on it. For any injury he 
may do in the exercise of this discrétion, he may be held liable in 
damages. The process of the court does not protect him from such 
an action, but it does shield him from injunction or replevin issuing 
out of another court, which would seriously interfère with and 
cripple the exécution of the process of the court whose offlcer he is, 
by preventing an exercise by him of the discrétion necessary to its 
eflSciency. In the light of this distinction, it is clear that the act, 
however tortious, of an executive oflScer of a court, done under color 
of its process, is to be regarded as a "proceeding" of that courte 
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wMcîi OQmityaiid public rpolicy require courts of concurrent jurisdic- 
tion not to interfère with by injunctive or dispossessory process. If 
this be therule of comity and public policy in the absence of a 
Btatute, it is condusive in determining the true construction of section 
720, Ber, St„:and the meaning of the words used therein, "proceed- 
ings in apy court of the state." That section was passed, not to 
préservé ccmity and harmonious action between courts of the same 
sovereigQj^xercising concurrent jurisdiction, but to attain such an 
end, and , prevent unseemly conflict between courts of différent 
sovereigns exercising concurrent jurisdiction over the same territory. 
The purpose of the statute is so important that a libéral construction 
should be given to accomplish it. 
The decree of the court below dismissing the biU is afianned. 



PRESIDENT, etc., OF BOWDOIN COLLEGE et al. v. MERRITT et al. 

(Circuit Court, N. D. Californla. NoTember 27, 1893.) 

No. 11,565. 

1. Fbdebai. Courts— Enjoininé» Phocbedings in State Courts. 

A fédéral court which bas obtained jurisdiction may enjoin a party from 
prosecuting In a state coiu-t a subséquent action which will defeat or im- 
pair the same, notwithstandlug the provision of Rev. St § 720. Sharon 
V. Terry, 36 Fed. 365, f oUowed. 

2. Appbarance-^Intervbning Petitioït. 

One who files an Intervening pétition thereby submlts himself to the 
jurisdiction of the court 

In Equity. Suit by the président and trustées of Bowdoin Col- 
lège and others ^gainst James P. Merritt, Frederick A. Merritt, and 
others, to remove cloud from title. A demurrer to the bUl was here- 
tofore overruled. 54 Ped. 55. The case is now heard on an appli- 
cation to file a supplemental bill making Harry P. Merritt a party 
défendant, and for injunction to restrain the prqsecution of an ac 
tion commencéd by him in the superior court of Alameda county, 
Cal. Leave given, and preliminary injunction granted. 

Blake, Williams & Harrison and Pillsbury & Hayne, for complain- 
ants. 

Horace W. Philbrook and Arthur Eodgers, for respondent James 
P. Merritt. 

McKENINA, Circuit Judge. The facts of this case hâve become 
familiar. It will only be necegsary, therefore, to say, in gênerai, it 
is brought by the coUege and certain persons as beneflciaries of a 
trust deed made by one Catherine Garcelon to the défendants Stan- 
ley and Purington. They.sue for themselves and ail others inter- 
ested under the deed. The suit is to enjoin the défendant J. P. 
Merritt from asserting claim to the property described in the deed, 
contrary to his contract, as heir of Dr. Merritt, from whom Mrs. 
Garcelon derived the property, and thereby embarrass or prevent 
the exécution of the trust; and the action is, as Judge Hawley 
said, to quiet the title. The right of complainants to sue was de- 
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cided by Judge Hawley, sitting as circuit judge, and has become 
the law of the case, precluding furtlier discussion on tlie pleadings. 
54 Fed. 55. 

Harry P. Merritt, against whom the présent proceeding is de- 
scribed, is a beneûciary under the trust deed aforesaid, $10,000 be- 
ing directed thereby to be given to him. He was also made one of 
the executors of Mrs. Garcelon's will, and one of the residuary lega- 
tees thereof. The supplemental bill allèges that he was made lega- 
tee, not to give him standing to attack the trust in favor of com- 
plainants, but to protect and préserve it; that he knew of this pur- 
pose, and induced Mrs. Garcelon to believe that he would exécute 
it; that he made complainants believe that he would exécute it, 
and at the time of the commencement of this suit was friendly to, 
and co-operated in, its purpose; and that on the 12th day of March, 
1892, he filed, with other beneflciaries, a pétition of intervention in 
said suit, to be made a party plaintiff thereto, in which pétition he 
afi&rmed the truth of the allégations of the bill of complainants. 
This pétition is still pending. Afterwards, it is alleged, he con- 
spired with James P. Merritt and others to defeat the said trust, 
resigned his position of executor, and it was agreed between him 
and said James P. Merritt and others that James P. should contest 
the will, and if he should fail he would, as residuary legatee, attack 
the trust deed on the ground of mental incapacity of Mrs. Garcelon 
to make the same; that James P. Merritt prosecuted a contest 
against said wUl in the superior court of Alameda county, which was 
defeated; and that Harry P. Merritt, in exécution of the conspiracy 
with James P. Merritt and others, has commenced a suit in the 
superior court of Alameda county against the trustées of said trust 
deed, and he has petitioned the court for the appointment of a re- 
ceiver of the property described therein. The complainants were 
originally made défendants in said suit, but were dismissed on mo- 
tion of said Harry P. Merritt. 

The object of the supplemental bill is to make Harry P. Merritt a 
party défendant in this action, and enjoin him from the further 
prosecution of said suit in the state court. But it is urged by his 
counsel that his cause of action is independent of that of the other 
Merritt, though it may require the décision of the same questions, 
and that an injunction restraining him is prohibited by section 
720 of the Eevised Statutes. It is as foUows: "The writ of in- 
junction shall not be granted by any court of the United States 
to stay proceedings in any court of a state except in cases where 
such injunction may be authorized by any law relating to pro- 
ceedings in bankruptcy." In Sharon v. Terry, 36 Fed. 365, this 
section was held by Judges Field, Sawyer, and Sabin not to apply, 
where the fédéral court has- first obtained jurisdiction. Justice 
Field, delivering the opinion of the court, said, "In such cases 
the fédéral court may restrain ail proceedings in a state court 
which would hâve the effect of defeating or impairing its jurisdic- 
tion." In support of this the learned justice cited Fisk v. Ëailroad 
Co., 10 Blatchf. 520; Wagner v. Drake, 31 Fed. 851; French t. Hay, 
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22 WaM. 250; Dietzsch v. Hùidekoper, 103 U. S. 494 The suit of 
complaiafints in this court was prior in time to Merritt's suit in 
the State court; and it is very clear, if he should succeed in having 
a reCeiTcr appointed of the property, the jurisdiction of this court 
•would be Very much embarrassed, if net defeated or impaired. If, 
therefore, this court had jurisdiction of said Merritt at the time he 
commenced his suit, it can and ought to enjoin its further prose- 
cution. 

When a court obtaina jurisdiction of a défendant is clear, It 
is by service of process upon him, or Ma voluntary appearance. The 
appearance of the plaintiff is always voluntary. He invokes juris- 
diction by ûling a pétition, bill, or complaint, or it may be jurisdic- 
tion in equity can be inVoked for him, if he hâve a common interest 
with others, and some of them should sue for themselves and ail 
others, including him. The bill in this case was filed, not only 
on behalf of plaintiflsi by name, but on behalf of ail others inter- 
ested, of whom Merritt was one. In a sensé, he was a party to 
the action. Indeed, a suit which is brought by some and not by ail 
the parties having a common interest must be brought on behalf of 
aU interested, or it will be demurrable for want of proper parties. 
StoryjEq. PL § 107. And such a bill binds the rights and inter- 
ests of the others. Id. § 128. The right of a few to sue for ail 
existing, with power in the suit to bind the right and interest of 
ail, it would not be unreasonable to contend, would give a jurisdic- 
tion which could be protected from an attempt to impair or de- 
feat it by a subséquent suit by any of the parties interested, in 
another court. But this need not be insisted on. It was cer- 
tainly open to Merritt to come into the action, and he âled a péti- 
tion to Intervene. By this, complainants contend, he appeared, 
and submitted to the jurisdiction of the court. 

In Jack V. Eailroad Co., 49 lowa, C27, third parties intervened, 
claiming they were interested in the subject-matter of the action, 
and âled their pétition of intervention. The plaintifEs demurred 
to and moved to strike it from the files. Both were overruied. The 
plaintifls amended their pétition, and filed an answer to the péti- 
tion of intervention. Thèse pleadings were stricken from the 
files, and plaintiffs appealed. The interveners were résidents of 
Dallas county, and therefore insisted the amendment to the péti- 
tion was properly struck off because the action could only be 
brought against them in that county. The court held that the 
interveners voluntarily appeared in the action, and were estopped 
from saying that the court did not hâve jurisdiction over them for 
any purpose or cause which, by proper amendment to the pleadings, 
could be joined with the pending action. It may be said this case is 
distinguishable from the one ait bar, ijiasmuch as the pétition for in- 
tervention was filed, and petitioner participated in the case. But 
jurisdiction must attach at some moment of time, and the proper 
and efficient moment must be when the jurisdiction is ûrst appealed 
to and invoked. It is from the flrst moment that a party appeals 
to the jurisdiction of the court that he is estopped to deny it. And 
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this was, in effect, decided in Cooley v. Lawrence, 12 N. Y. Super. 
Ot, 609. The opinion states that, by a rule of the suprême court 
of the State, service of an appearance, or retainer by an attomey, 
shall in ail cases be deemed an appearance, except where spécial 
bail is required; and the plaintiff, in filing such notice at any time 
thereafter, may hâve the appearance of the défendant entered 
nunc pro tune. And notice of retainer even, was held to hâve 
the same effect as an appearance actually entered. Francis v. 
Sitts, 2 HUl, 362. Judge Hoffman, rendering the opinion of the 
court, said: 

"What, then, Is the entry of an appearance In a state court must be in- 
terpreted by the court, and the practice of that court; and I think that what 
is held in such court to be a submission to Its authorlty in the cause, 
whether coerced or voluntary, must be deemed an appearance, and, further, 
when such submission bas once been made it cannot be retracted." 

I think, therefore, that, when Harry P. Merritt flled his pétition for 
intervention, he submitted himself to the jurisdiction of the court. 

Leave to file the supplemental bill is granted, and the prdim- 
inary injunction is granted, as prayed for. 



KING V. UNITED STATES. 
(Circuit Cîourt, D. South OaroUna. December 11, 1893.) 

1. FEDERAL Courts — Jubisoiotion — Residekce in District. 

One havlng hls business In a fédéral judiclal district, and livlng 
therein for six months of the year in hls own house, served by his 
own domestics, leavîng during the unhealthy season for reasons of 
health only, Is a résident of the district, and can sue in the courts 
thereof. 

3. Eminent Domain— Flowage of Lands— Government Dams. 

The flooding of a plantation by a government dam, so as to render it 
nnfit for cultivation, is a taldng for public use, requiring compensation, 
although the government actually occupies no part thereof. 

3. Same— LmiTATiON op Actions. 

Where water Is thrown baclj by a government dam, on its completion, 
so as to flow a plantation, but the full effect In rendering the land unfit 
for cultivation is not ascertalned untll three years later, the six-years 
limitation does not begtn to run untll the latter time. 

Pétition by Mitchell King against the United States to recover 
damages for a flowage of lands. Judgment for petitioner. 
Bryan & Bryan, for plaintiff. 
W. Perry Murphy, for the United States. 

SEMONTON, District Judge. This action was brought in thig 
court under provision of Act Cîong. March 3, 1887, c. 359, §§ 1, 2, etc. 

Findings of Fact 

(1) The above pétition was in compliance with the requirements 
of Act March 3, 1887, c. 359, duly flled in the clerk's oflQce, circuit 
court of the United States for the district of South Carolina, on the 
19th day of January, 1893, and copies thereof duly served on the 
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IPpitedjStates district attorney aaidthe attorney gênerai of tlie 
TJnited ,'States, and said law in ail respects complied witk. 
_^ (S) Mitcfeell King, the plaintifE, is a rice planter on the Savannah 
river. iHe owns a plantation on the South. Carolina side of the 
river, in Beaufort county. His sole occupation is cultivating this 
plantation. To this end, since 1890, he has been living upon it 
from November until the middle of May in each year, in a f urnished 
dwelling house, and with domestie servants. AJter May 15th, he 
goes to Savannah, — the plantation then becoming unhealthy, — and 
lives in a boarding house; visiting his plantation at intervais, longer 
or shortér, as the state of the crop may require. He has registered 
and voted in Savannah, and does not vote in South Carolina. 

(3) He owns in fee simple another plantation on the Savannah 
river, the subject-matter of this suit, particularly described in the 
complaint, knpvn as "Ked ïùioll," formerly used exclusively in the 
cultivatibh of riCe, situate on Argyle island, about 12 miles by river 
above the city of Savannah. This plantation has been cultivated 
in rice for iery many yeairs, and was in ârst-class order. It has been 
owned by plaintifl since 1881, cohtains 414 acrfes, and with the 
natural flow of the current of the Savannah river, and unimpaired 
drainage, is worth from $30 to $40 per acre, by market value. 

(4) Plaintiff continued to plant rice since his ownership in 1881. 
His crops grew worse and worsè, and in 1888 he abandoned the 
plantatidn, it having become unflt for cultivation. It is not now 
cultivated, except in small knoUs or patches, and by colored people. 

(6) On the Savannah river, where this plantation lies, the water 
is alwàys fyesh, and land below high- water mark is reclaimed from 
the rivet by dykes or banks. Through thèse banks are inserted 
trunks or wooden boxes, having flood gâtes in each of them, leading 
into canals and ditches through the reclaimed land. Through thèse 
the lands are irrigated, and through them, also, the lands are drained, 
when thé tîme comes for draining the water off. The rise and fall 
of the tide (fresh water) contributed materially to this drainage. 

(6) In — — r— the United States government, in the lawful exercise 
of its powers of eminent domain and régulation of commerce, under 
appropriations made for several years, and now being made, by 
congress, for the purpose, and under the direction of the secretary 
of war, vested with full discrétion by congress in the premises, 
ereeted, and are now erecting and maintaining, certain structures 
in the Savannah river, beginning at points below this plantation; 
said structures being intended both to deepen the channel, and to 
raise the natural level of the current of that river. One of thèse, 
and the most important, is the cross-tide dam between Hutchinson 
island and Argyle island, çompleted in 1885. This is the obstruc- 
tion nearest to this plantation of plaintiff, being about six miles off. 

(7) By reason of this obstruction, the direction of the current is 
changea, the force of the ebb tide in the river is diminished, and the 
fresh watér i» backed up towards the plantation of plaintiff, raising 
the level of the current above its normal, natural level from 12 to 
18 inchea at the banks of the said plantation. This resuit foUowed 
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the érection of th.e cross-tide dam, and the height of the wator has 
remained the same sinee that time to the présent. 

(8) The first effect of this is to deprive the plantation of that much 
faÙ of the tide, and so diminish its drainage. Another resuit la 
that the tmnks which theretofore necessarUy had been placed jnst 
above the level of low tide came below that Une. Another resuit 
was that by seepage the water pressed under the bank, and rose in 
the plantation, in a number of small springs, until gradually the 
water level in the land rose to the height of the increased water 
level in the river, and the superadded water in the plantation was 
18 inches thereby. 

(9) The gênerai resuit is that, by reason of the diminished drain- 
age capacity of the plantation, neither the water let in for the pur- 
poses of irrigation, nor overflows from f reshets, nor the superadded 
water thus forced into the plantation by seepage, could be gotten 
off the land, which thereby and therefrom became sodden, sour, and 
boggy, gradually losing its productive power; so that in 1888 it be- 
came afinost valueless, certainly for rice planting, and probably for 
any other known System of agriculture. This is its présent and per- 
manent condition, and its ordinary and necessary use for agriculture 
is destroyed. 

(10) This graduai resuit was begun to be feit when the cross-tide 
dam was finished, and was experienced in 1885, 1886, and 1887, and 
gradually grew worse, and has existed continuously to the prés- 
ent time. The plantation was flnally abandoned from thèse causes 
in 1888. 

(11) Beyond the backing up of the water on and in the plantation 
by reason of the obstructions, and this invasion of thèse lands by 
this superadded water around and in the plantation as above de- 
scribed, rendered necessary by the exécution of the government 
plans as set forth above, the United States goverimient has not and 
does not use thèse lands for any purpose, nor is it in possession of 
them, or any part of them. 

(12) That the purpose of raising the waters of the Savannah river, 
and bacldng the waters thereof at and upon, around and in the plan- 
tation of the petitioner, is for the improvement of the harbor of 
Savannah, and deepening the waters of the Savannah river at the 
port of Savannah, a port of entry of the United States, situated 
within the state of Georgia, on the Savannah river, — ^a navigable 
river of the United States. 

(13) The différence between the market value of the said planta- 
tion described in the pétition before the obstructions of the United 
States government, above set forth, and the value of the plantation 
after the said obstructions and the backing of the waters of the Sa- 
vannah river upon, at, in, and around said plantation, is the sum of 
110,000, the amount claimed by the petitioner. 

The district attomey, in behalf of the United States, entered his 
motion to dismiss the pétition on thèse grounds: (1) Because the 
plaintiff is not a résident of this district, and for this reason the 
court has no jurisdiction on his claim. (2) That his cause of ae- 
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tion accrued in 1885, when the cross-tide dam was erected, more 
than six years before he flled Lis pétition, and he cannot maintain 
bis ajiit, It is a condition précèdent to his right to sue that the 
caufç Oî action accrued withtn six years prier to his suit. (3) That 
the évidence discloses no such taking of the plaintiff's land for pub- 
lic purposes as brings him within the flfth amendment and so en- 
titled to compensation. 

Conclusions of Law. 

1. The plaintifiE having his business in South Oarolina, remaining 
in that state sis months in the year, with a house in which he 
lives, and domestics by whom he is served, leaving during the un- 
healthy sèason for health only, is a résident of this district, and the 
court bas jurisdiction on his claim. 

2. Àlthwgh the water in Savanuah river was raised and thrown 
oh thte p&ntation when the dam was built, in 1885) the full consé- 
quences were not ascertained and realized until 1888, when the 
plantation was abandoned. In that year the cause of action was 
complète^ This action, begun in 1893, is within the statutory peripd 
of éit j^èârs. 

8. Thë govemment has not gone into actual occupancy of this 
land. But by reason of this public work, occasioned by the public 
work jfolfllling Its purpose, the water in the Savannàh river has 
been raised at plaintifE's land, has been backed on it so that the 
drainage has been destroyed, the water kept on the land, and forced 
up into it, making it flnally whoI[y unflt for cultivation. This is 
a taking of the land for public purposes, for whlch compensation 
must be provlded. Pumpdly v. Green Bay Co., 13 WaU. 181. 

4. The claimant is entitled to his damages, $10,000. Let judg- 
ment bè entered accordingly. 



BLYDBNSTBIN et al. v. NEW YORK SECURITT & TRUST CO. 

(Circuit Court, S. D. New York, December 30, 1893.) 

CouBTs— Fbdekal and State— Conflictino JuBismcTioN. 

It is no défense to a suit brought in a fédéral court by an alien to 
recover money from a citizen that défendant, after the commencement 
of the suit, has been ordered by a. state court, pursuant to a state stat- 
ute, to hoM the money to the crédit of an action pendîng therein, as if 
it were paid Into court; for the fédéral Jurisdiction cannot be thus Im- 
paired. 

At Law. Action by Benjamin W. Blydenstein and others against 
the New York Security & Trust Company to recover money. On 
demurrer tô a défense set up in the answer. Demurrer sustained. 

Antonio Knaiith, for plaintiffs. 
James Byrne, for défendant 

WHEELEE, District Judge. This action was brought by the 
plaintiffs, citizens of Great Britain and Holland, in February, 1893, 
against the défendant, a corporation of the state of New York, to 
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recover $4,347.98 alleged to Lare been received by tbe défendant 
from the wrongful conversion of 38 baies of burlaps belonging to 
the plaintiffs. For an additional aiflnnative défense the défend- 
ant sets Tip, without alleging upon what process or procédure, that — 

"On or about the llth day of April, 1893, an order was duly entered in an 
action tlien and now pending In the suprême court of the state of New York, 
a court of gênerai jurisdiction, In which action the défendant herein was 
plaintiff, and Lipman & Co. and many others, including thèse plaintiffs, were 
défendants. This order, among other things, directed that the défendant 
herein hold, as a separate fund, deposited to the crédit of that action, as if 
the same had been paid Into court, the proceeds of the sale of the 200 
baies of burlaps above mentioned as having been sold. Sald order is still 
in force, and the défendant now holds said proceeds of the sale, including 
the sum for which the plaintiffs herein demand judgment, deposited with 
it to the crédit of that action as if the same had been paid into court. 
The défendant herein is a corporation authorized by the laws of the state of 
New Yorli to act, under an order of the suprême court of New York, as a 
depository of moneys paid into court" 

To this défense tbe plaintiffs demur. 

Section 743 of the Code of Civil Procédure of New York provides 
that "a party bringing money into court pursuant to the direction 
of the court is discharged thereby from ail further liabUity to the 
extent of the money so paid in." The défendant relies upon this 
order as constituting the payment, in effect, of the money into 
court, pursuant to the direction of the court, thereby amounting to 
a payment of the claim at conmion lave, and to a discharge under 
this statute; and expressly waives reliance upon it as a judgment 
in favor of the plaintiffs merging their cause of action, or against 
them extinguishing it. This proceeding is, in argument, likened 
to payment to some third party on request of the plaintiffs, which 
would be the same as payment to the plaintiffs; but they do not 
show, nor allège anything amounting to, any such request. The 
proceeding appears to hâve been wholly in invitum, and to rest 
entirely upon the power of the court, and not upon any request or 
consent of the plaintiffs. It in no wise amounts to a payment at 
common law. 

When this suit was brought, this money, upon the allégations of 
the plaintiffs, which, for this purpose, must be taken to be true, 
was in the hands of the défendant belonging to the plaintiffs. It 
is, for the purpose of this suit, so now, unless the défendant could, 
as has been urged, in some way through the power of the state 
court, transfer the litigation from this court to that. With réf- 
érence to a similar argument, Mr. Justice Campbell, for the court, 
in Hyde v. Stone, 20 How. 175 sald : 

"But this court has repeatedly decided that the jiuiisdiction of the courts 
of the United States over controversies between citizens of différent states 
cannot be Impalred by the laws of the states which prescribe the modes 
of redress in their courts, or which regulate the distribution of their judi- 
cial power." 

To the same effect appears to be Eailroad Co. y. Gomila, 132 
U. S. 478, 10 Sup. et. 155; and Oole v. Cunningham, 133 U. S. 107, 
10 Sup. et 269, which holds that the courts of a state may restrain 
its citizens from proceeding in the courts of another state, does not 
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iftEBear to be to the contrary. The rights of the plaintififs as citi- 
zen^ o£ -fpreign countries in the courts of the United States are as 
extensive as those of citizens of the différent states in those courts, 
and çqually without tlie reach of the laws of the states. 24 Stat. 
552; 25 SUt 433. 
Demurrer sustained. 



HAGENBBCK Y. HAGENBEOK ZOOLOGIOAL ARBNA CO. et aL 
(Circuit Court, N. D. Illinois. December 23, 1893.) 

1. EQtriTY JURISDICTION— ACCOUNTING. 

Wherè tlie complainant clalms from the défendant an exact sum of 
monéy, and the défendant admlts that complainant Is entltled to that 
sum, less only certain unllquldated damages, there is no ground for an 
ftcçouhtihg. 

8. PlEADING — ALLESATrON OF COKPOBATE InsOLVKNOÏ. 

An allégation that the assets of a corporation are insuffleient to pay ail 
Its liabilities, counting its capital stock as a liability of the corporation to 
Its stoclîholâers, is not sufBcient to show that the corporation is Insolvent 

3. Trusts— ËQuiTT Jdbisdiction. 

Complainant agreed to furnish trained wild animais for exhibition by 
défendant In its arena, complainant to receive each day a certain propor- 
tion of gross recelpts. SM, that defeudant's possession of complain- 
ant's share of the recelpts constltuted a trust cognlzable in equity. 

4. Tbustç— Suit to Enpokcb— RECEivaR. 

In a stdt to compel a trustée to account for trust fonds, which he 
should pay over to the beneflciaiy, and which he retalns because of an 
allégea claim against the beneflciary for breaeh of contract, it is propef 
to appoint a recelTer to take charge of the fund. 

In Eqtiity. On motion for a receiyer. Suit by Oarl Hagenbeck 
against the Hagenbeck Zoological Arena Company and others for 
a receiver and an accounting. Complainant moves for a receiver. 
Granted. 

Vocke & Healy, for complainant. 

Moran, Kraus, Mayer & Stein, for défendants. 

GEOSSOIJP, District Judge. This is a motion for the appomt- 
ment of a rèceiTer. The bill and answer, taken together, show that 
certain of the défendants, who subsequently incorporated the Hagen- 
beck Zoological Arena Company, procured a concession from the 
Columbian Exposition under which, upon payment of 25 per cent, 
of the gross receipts, they and their successors were permitted to 
exhibt, on thè grounds of the Exposition, a show of trained animais. 
Subsequently, an agreement was entered into between them and 
Cari Hagenbeck, a citizen of Prussia, by the termsi of which the 
défendants were to build and maintain, on the grounds of the 
Exposition, a suitable arena, and conduct and maintain therein a 
show of wild animais, and the complainant was to bring to the 
Exposition his trained animais, and supervise them while hère, for 
which he wa« to receire, after payment of the stipulated amount 
to the Exposijflon Company, one-half of the remaining gross re- 
ceipts of the show, the balance to be retained by the défendants. 
In accordance with this agreement, the particular terms of which 
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are not specially important in this connection, Hagenbeck brooight 
over his trained animais, and installed them in the arena provided 
by the Hagenbeck Zoological Arena Company. The show was com- 
ducted substantially as provided in the contract throughout the 
summer, and the défendants continued to tum over to the Exim> 
sition Osmpany and Hagenbeck the stipulated gross receipts, until 
the early part of October, 1893, when, upon the prétest that the 
complainant had not complied fuUy with the terms of his agree- 
ment, the further turning over of the receipts was stopped. 
Thereafter there accumulated in the treasury of the company a 
large amount of money, which, nnder the terms of the contract, 
would hâve gone to the complainant, but was withheld, as the de- 
fendants say, to recoup them for damages growing out of the com- 
plainant's alleged failure to fully perform his contract Thèse al- 
leged breaches are speciflcally set up in the bill and answers, to- 
gether with other breaches alleged by the complainant to hâve been 
made by the défendants. 

It is apparent f rom both the bill and answer that, independently 
of thèse claims for damages, there is no necessity for an accounting 
between the parties. The bill shows, and the answer admits, the 
exact amount of the gross receipts for the period covered, and there 
is no déniai that, subject to the amount paid the Exposition Com- 
pany, one-half of thèse are properly coming to the complainant, 
but for the damages arising from the breaches set forth. Thèse 
damages are, however, unliquidated, and are in no sensé the sub- 
ject-matter of an accounting proper. 

Neither is there, in my opinion, any showing that the corporation 
is insolvent Some prêteuse is made that ils assets will not be 
sufflcient to meet its liabilities, including the alleged liability to 
its stockholders for the return of their subscriptions; but the 
crédit of a stockholder, based upon his subscription, is not to be 
taken into account in determining the solvency of the corpora- 
tion. 

I am not able to flnd, upon the facts submitted in the bîll and 
answer, that any partnership existed between the complainant and 
the défendants. What their liability in that respect to third parties 
would hâve been is of no conséquence in this case. The évidence 
does not disclose that, as between themselves, there was any inten- 
tion to create a partnership, or assume the obligations of such a 
relation. 

The remaining and principal question is whether, under the rela- 
tion existing, the défendants, from time to time, held one-half of 
the gross receipts of the show, less 25 per cent., in trust for the 
complainant, and, if so, what was the nature of the trust. It is 
plain that, unless the relation is one of essential trust, as distin- 
guished from a quasi trust, or a relation in the nature of a trust 
only, equity wUl take no jurisdietion over the subject-matter. A 
long line of cases has been cited by counsel on either side iQustra- 
tive of what character of a trust courts of equity will speciflcally 
enforce. It is not necessary to review thèse cases. The test or 
rule applicable to the case at bar is sufiQciently disclosed by a com- 
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parisoD of two distinct classes of thèse cases. It ifl admitted, for 
instance, that thé intrusting of money to an agent, for a spécifie 
purpose, créâtes a trust in favor of the principal, which wîll be en- 
forced in a court of equity. On the other hand, the loaning of 
money upen a promise to repay, though creating a quasi trust be- 
tween the borrower and lender, does not constitute such a rela- 
tion as is cognizable 'in equity. It will be observed that, in the 
first case, the agent acquires no title in the money possessed, and 
no right of possession, except for the spécifie purpose named ; 
while, m the second, a right of possession goes along with the f unds, 
and the lender relies upon a promise, and not upon the thing in 
specie. 

If it were the intention of the parties to this contract that one- 
half of the remaining gross receipts, after the payment of the sum 
due the Jgxposition Company, should belong in specie to the com- 
plainan^, land should be in the custody of the défendants simply 
for transmission to the complainant, tiiere would, in my opinion, 
be created essentially and technically a trust in that fund. If, 
on the other hand, the complainant had simply the promise of the 
défendants to pay him e^ch day, for the use of his animais, and the 
supervision thereof, a sum of money equal to one-half the remain- 
ing grpss receipts, suçh would create, at most, only a quasi trust. 
The contpct and its surroundings do not leave this question free 
from doubt, but, it seems to me, the parties could not hâve intended 
that complainant should rely upon a promise only. It is signifi- 
cant that he was not to receive his money at stated intervais of a 
week or a month, but at the close of each day, and as soon as the 
gross receiptsi could be ascertained. This discloses a probable pur- 
pose to haye his proportion of the gross receipts in si)ecie, — to hâve, 
in short, one-half the actual remaining gross receipts, and not 
merely their équivalent in money. 

The show was the joint production of both parties. The plaintiff 
contributed the animais, and gave to it his personal supervision. 
The défendants contributed the buildings and necessary equip- 
ments, and the personal force needed for pei-formanoe and mainten- 
ance, and the gross receipts were to be divided, practically, at the 
close of the day's exhibition. The arrangement was essentially the 
same as if two money takers had been in the box office, and the 
receipts divided as they came in, — one-fourth to the Exposition 
Company, and the remainder in halves to the two parties. The 
défendant and its agents were, in my judgment, simply the custo- 
dian of thèse receipts until the close of the day's exhibition, and 
had no right of . property or possession in them, other than to turn 
them over tp the complainant the moment the convenience of the 
arrangement 'permitted. Suppose that a portion of thèse receipts 
had been in gold, and the balance in silver, and a premium on the 
first had appeared during the course of the summer, would it be 
claimed that the défendants could retain the gold receipts, and turn 
over to the complainant nothing but the depreciated silver? Such. 
would be their right if their obligation was, not to divide the actual 
receipts, bxit to pay only in légal tender one-half the amount of the 
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receipts. Or, suppose that the agents, at the close of the day's 
exhibition, and before the di^dsion was made, had been orerpowered 
by robbers, or had been overtaken by a are, which oonsumed the 
paper receipts, neither the crime nor the casualty resulting in any 
degree from their fault, could the complainant, under a fair in- 
terprétation of the spirit of the arrangement, hâve still insisted ug- 
on an amount of money equal to one-half of the receipts thus lost 
or stolen? Such would hâve been his légal right if the contention 
ot the défendants can be maintained. In my judgment the parties 
did not intend any such résulta, Taking this view of the meaning 
of the parties as expressed in this contract, I am of the opinion that 
one-half of each day's receipts, after the payment of the Exposition 
Company, was held in trust for the complainant, and that the de- 
fendants, in refusing to transmit to the complainant, at the close 
of each day, vrere guilty of a wrongful breach of trust, for which a 
remedy exists in a court of equity. 

The api)ointment of a receiver is ancillary to this jurisdiction, 
but seems to me to be essential to a fair enforcement of the com- 
plainant's rights. It is true that a court of equity will not appoint 
a receiver in every case of trust of which it takes jurisdiction, but 
this case appears to me to be one in which the appointment should 
be made. The défendants hâve no right, in law, to arbitrarily 
seize upon that which belongs to another, even to secure a liquida- 
tion of their supposed damages. It does not seem to me that the 
cause for damages made out by the défendants is strong enough 
upon the bîll and answer to justify the court in depriving the com- 
plainant of his prayer for a receiver. The défendants, according 
to the facts set forth in the biU and answer, did not make any 
claim for damages until near the termination of the Exposition. 
So long a delay may not defeat their right now, but certainly does 
not recommend their cause to the court. The presumption arising 
from it is that the injury could not hâve been greatly felt, or some 
complaint would hâve been made earlier during the association 
of the parties. Unless a cause for damages stronger than appears 
in the mère allégations of thèse papers existed, the défendants were 
not justifled in withholding the money that belonged to the com- 
plainant. The case made out, therefore, is one where the défend- 
ants, so far as the court can judge now, wrongfully withhold a 
trust fund. 

The motion for a receiver will therefore be granted. 



SOUTHERN PAO. R. 00. v. TEMPLE et aL 

(Oircuit Court, S. ï>. California. December 19, 1893.) 

No. 169. 

Equity Phacticb— Dbcbeb pho Confesso— Notice. 

A défendant who bas appeared by soliciter is entltled to notice of an 
application for a decree, after entry of an order pro confesso, for the 
purpose of being heard upon the form and extent of the decree. Thom- 
son T. Wooster, 5 Sup. Ct. 788, 114 V. S. 104, appUed. 

v.69F.no.l — 2 
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In E^taîïy. Bill % thé Southern Pacific Railroad Company 
against E P. F. Temple and others. On motion to vacate a decree 
pro conféBSO. Granted. 

J. D. Beddlng and Oreed Haymond, for complainant. 
J. B. Dunlap, for défendants. 

EOSS, District Judge. This suit was brought to obtaîn certain 
relief in respect to lands. Ail of the défendants except F. P. F. 
Temple and Bichard Garvey, as to whom tlie suit was subsequently 
dismissed, appeared by their solicitor, -who ûled, on'their behalf, 
a demurrer to the bill. The demurrer was by the court overruled 
on February 8j 1892, with leave to the défendants to answer with- 
in the usual time. No answer or other pleading having been flled 
by the défendants within such time, their default was, on applica- 
tion of the complainant, duly entered on April 25, 1892, and an 
order entered in the order book that the complainant'» bill of com- 
plaint be taken pro confesso as against the défendants in default 
Subsequentlyi to wit, on September 14, 1892, upon the application 
of complainant, the court entered thereon a decree pro confesso. Of 
the application for the deeree; no notice was given to the défend- 
ants or their solicitor. And now, upon afQdavits setting forth thait 
the défendants hâve, and at ail times hâve had, a meritorious defeûse 
to the suit, and setting forth that neither they nor their solicitor 
ever had any notice of the overniling of their demurrer to the bill, 
or of the entry of the order pro confesso, or of the application of 
the complainant for the decree pro confesso, they ask that the decree 
and default be vacated, and that they be permitted to answer to 
the merits. 

By the equity rules, said the suprême court in Thomson v. Woos- 
ter, 114 U. S. 104, 5 Sup. et. 788— 

"A decree pro confesso may be had If the défendant, on belng served wlth 
process, fails to appear within the time required; or if, having appoaved, he 
(ails to plead, demur, or answer to the bill witlhin the time limited for that 
purpose; or if he falls to answer after a former plea, demurrer, or answer is 
overruled or declared tnsutllcient, The twelfth rule lu equity prescribes the 
time when the subpoena shall be made returnable, and directs that 'at the 
bottom of the subPoena shall be placed a mémorandum that the défend- 
ant la to enter hls appearance in the suit In the clerk's office on or before the 
day at which the writ is returnable; otherwise, the bill may be taken pro 
confesso.' The eighteenth rule requires the défendant to file his plea, demur- 
rer, or answer (unless he gets an enlargement of the time) on the rule day 
next sueceedlng that of entering Ms appearance; and in default thereof 
the plaintifC may, at his élection, enter an order (as of course) in the order 
book that the bill be taken pro confesso, and thereupon the cause shall be 
proceeded In ex parte, and the matter of the bill may bè decreed by the 
court at any time after the expiration of thirty days from the entry of said 
order, if the samé can be done wlthout an answer, and is proper to be de- 
creed; or the plalntiff, if he requires any discovery or answer to enable him 
to obtain a proper decree, shall be entitled to process of attachment against 
the défendant to compel an answer, etc. And the ninëteenth rule déclares 
that the deèreè tettdered upcm à blU taken pro confesso shall be deemed ab- 
solute, unless the court shall at the same tenu set aside the same, or en- 
large the time for flllng the answer, upon cause shown, upon motion and 
affldavit of the défendant 
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"It is thus seen that, by our practice, a decree pro confesso Is not a decree 
as of course acçording to the prayer of the blll, nor merely such as the com- 
plalnant chooses to take It; but that it is made (or should be made) by the 
court, accordîng to what is proper to be decreed upon the statements of the 
blU, assumed to be true, This gives it the greater solemnity, and accords 
with the English practice, as. well as that of New Yorli. Chancellor Kent, 
quoting Lord Bidon, says: 'Where the bill is thus talien pro confesso, and 
the cause is set down for hearing, the course (says Lord Eldon_ in Geary v. 
Sheridan, 8 Ves. 192) Is for the court to hear the pleadings, and Itself to 
pronoujQce the decree, and not to permit the plaintlff to take, at his own dis- 
crétion, such a decree as he could abide by, as in the case of default by the 
défendant at the hearing.' Rose v. WoodrufC, 4 Johns. Ch. 547, 548. Our 
rules do not require the cause to be set down for hearing at a regular term, 
but, after the entry of the order to take the bill pro confesso, the elghteenth 
rule déclares that thereupon the cause shall be p»oceeded in ex parte, and 
the matter of the bill may be decreed by the court at any time after the 
expiration of thirty days from the entry of such order, if It can be done 
without answer, and is proper to be decreed. This language shows that the 
matter of the bill ought at least to be opened and explained to the court 
when the decree is applled for, so that the com-t may see that the decree Is 
a proper one. The binding cbaraeter of the decree, as declared in rule 19, 
renders it proper that this degree of précaution should be taken." 

This being so, it résulta, I think, that the défendant who has ap- 
peared by his soliciter to the bill is entitled to notice of the ap- 
plication for a decree pro confesso. In Thomson v. Wooster, supra, 
such notice was given ; and in Bennett v. Hoefner, 17 Blatchf. 341, 
it was held that a party who has appeared by a soliciter is of right 
entitled to notice of application for a decree after an order pro con- 
fesso, and has the right to be heard as to the form of the decree, 
and upon such other questions as can be presented upon the com- 
plainant's pleadings and proof ; this, obviously, to the end that the 
decree be not aUowed to go beyond the case made by the bill, and 
such proofs as the complainant may make. 

It results that the decree must be vacated. I am further of 
opinion, in view of the affidavits, that the ends of justice will be 
best attained by setting aside the default, and permitting an an- 
swer to be flled, so that the cause may be determined on its merits. 
An order to that effect will be entered. 



OCONTO WATER CO. T. NATIONAL FOUNDEY & PIPE WORKS, 

Limited. 

(Circuit Court of Appeals, Seventh Circuit November 7, 1893.) 

No. 91. 

1. Mbchanic's Lien— Pbopbett Sdbject to— Wateb CoMPANrBS. 

Rev. St. Wis. § 3314, which provides that, In case any person shall 
purchase machinery to be placed on premises in which the purchaser 
has not an Interest sufflcient for a lien, the person furnishing the 
machinery shall bave a lien on it, and a right to remove It, does not ap- 
ply to the pipes of a water company, laid through the streets of a town, 
and connected with the pumping works of the company. The plant of 
the company is an tnteger, and cannot be separated under a lien. 

2. Same. 

The public policy of Wisconsin is Independent of that of other states, 
and under It the property of quasi public corporations is subject to the 
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gènCTàl lien lawa. In this respect a, ■fratër company floes ûbt differ from 

a rallroad company. Hlll v. Rallroàd 06., 11 Wls.' 215, foUowed. 
8..SambV ' 

The'entire plant of a water company, Includlng plplng laid In the streets 

of a clty, and the Interèst of the company in the premises, are by Rey. 

St. "Wis. § 3314, subject to the lien of the material man furnlshlng the 

piplng. 
4 Sam^— Quasi PtJBnc Corpokation — Enfoecement of Lien — Franchise 

ANd PlANT 

Wheré the law gives the material man a spécifie lien upon a certain 
plant, and the plant and franchise, being that of a water company, can- 
not be separated by judicial sale becanse of their peeuliar public use, 
a court of equity has power to decree the sale of both plant and fran- 
chise in satisfaction of the lien. 52 Fed. 43, afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

In Equity. Bill by the National Foundry & Pipe Works, Limited, 
against thé Oconto Water Company, to foreclose a mechanic's lien. 
Complainaiit obtained a decree. 52 Fed. 43. Défendant appeals. 
Afifirmed. 

W. H. Webster, for appellant. 
George H. Noyés, for appeUee. 

Before "^OODS, Circuit Judge, and BUNN and BAIŒE, District 
Judges. 

PEE CUETAM. We cqncur in the opinion and conclusion of the 
circuit court as reported in 52 Fed. 43. The decree below is there- 
fore afflrmed. 



JOHNSON RAILKOAD SIGNAL CD. v. UNION SWITCH & SIGNAL 00. 

(Oircult Court, W. D. Peimsylvanla. October 2, 1893.) 

No. 13. 

1. Peincipal and Agent — Powers of Agent — Patent Rights. 

A power of attorney which, in considération of a prescribed royalty, wp- 
points the donee sole agent In the United States "for the purpose of work- 
Ing and developing the business of said patents," with power to "negotiate 
the sale of the said patents upon terms to be agreed upon," créâtes 
a mère agency, not coupled with an interèst, and gives tne agent no right 
to convey or assign the patents without ths assent of his principal. 

2. Patents— Assignment. 

A contract which purports to convey, for a prescribed royalty, the sole 
and exclusive right and license to maiie, use, and sell in the United States 
the improvements covered by a patent for the full term thereof, is In sub- 
stance an absolute assignment, and nothing remains in the assigner. 

3. Same— PowKii or Attoknbt. 

An assignment of a patent by an attorney in fact does not bind the prin- 
cipal unless executed in his name and under his seal, and is ineffective if 
It runs in the attomey's name and seaL Machesney t. Brown, 29 Fed. 
145, foUowed. 

In Equity. Bill by the Johnson Eailroad Signal Company against 
the Union Switch & Signal Company, for infringement of letters 
patent No. 241,246, issued to Frederick Cheeswright. Cheeswright, 
by a power of attorney, the provisions of which are set ont in the 
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opinion, constituted one Yeomans his attorney in fact in the mat- 
ter of the patent, and défendant claims under a convenance by 
Yeomans, dated March 21, 1882. PlaintifE claims title to the same 
patent under a power of attorney f rom Cheeswright to Henry Bezer, 
dated October 31, 1889, and an absolute assignment of the patent 
from the latter. The case was heretofore heard on motion for 
leave to file a cross bUl, and for an order for substituted service. 
43 Fed. 331. Afterwards, a motion by the cross complainant for 
an injunction was denied. 51 Fed. 85. Decree îs now rendered 
for complainant. 

George W. Miller and William E. Blair, for complainant. 
George H. Christy and S. Schoyer, Jr., for défendant. 

Before ACHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

ACHESON, Circuit Judge. The new proofs fail to show that 
Cheeswright assented to or ratifled the instrument of March 21, 
1882, or that he acquiesced therein after knowledge. The burden 
of proof is hère upon the défendant in the original bill, the Union 
Switch & Signal Company. As between Yeomans and Chees- 
wright, it is oath against oath. There are, however, circumstances 
in the case which greatly discrédit Yeomans. Then the correspond- 
ance, as a whole, sustains Cheeswright. We are altogether con- 
vinced that he was not fuUy informed as to the nature of the ar- 
rangement between Yeomans and the défendant. This, we think, 
îs demonstrable from the letters. That he was not furnished with 
a copy of the writing of March 21, 1882, or advised of its contents, 
he swears positively. We are satisfled that he speaks the truth. 
In our judgment, the clear weight of the évidence is with the plain- 
tiff, the Johnson Eailroad Signal Company. 

IJpon the question of title, then, the case dépends — as it did when 
before the court on the motion for an injunction, (51 Fed. 85) — 
upon the papers under which the respective parties claim owner- 
ship of the letters patent, the subject-matter of this suit. The 
question has been reargued, and it has been again carefully con- 
sidered. By the written instrument of September 10, 1881, exe- 
cuted under the hand and seal of Cheeswright, the latter appointed 
Yeomans his "sole agent" for the United States "for the purpose of 
working and developing the business of the said patents in those 
parts, for and in considération of a payment to be well and truly 
ma de by the said D. M. Yeomans to me, the said Frederick Chees- 
wright, my heirs, executors, administrators, and assigns, as royalty, 
ot four pounds per lever, British money, for every lever fltted upon 
any railway in the United States, to which Sykes' System of sig- 
naling may be attached or connected, with power for the said D. 
M. Yeomans to negotiate the sale of the said patents upon terms 
to be agreed upon." 

It will be perceived that this instrument contains no words of 
«onveyance or assignment. It grants to Yeomans no interest what- 
soever in the patents. It simply confers an authority upon him to 
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act as a.giebt for Cheeswright for the purpose specified. Sewing- 
MacMne Ooi T. Ewing, 141 U. S. 627, 12 Sup. Ct 94. The power 
concerna the interest of the principal alone. It is very clear upon 
the authorities that it was not a power coupled with an Interest. 
Hunt V. Eousmanier, 8 Wheat 174; State v. Walker, 125 U. S. 339, 
8 Sup. Ot 929; Hartle/s Appeal, 53 Pa, St 212; Blackstone t. 
Buttermore, IcL 266. Yeomans did not bind himself to act for any 
certain period. He was free to terminate his relation with Chees- 
wright, and thé latter had the like right. Sewing-Machine Co. 
V. Ewing, supra; Coffin t. Landis, 46 Pa. St. 426. The agency was 
a Personal one. The powep was to Yeomans alone, not to his as- 
signs. Cheeswright placed his trust in Yeomans individually. The 
agency, therefore, was not transférable. Whart. Ag. § 28. The 
power of attOrney (for this, and nothing else, it was) contemplated 
two things: First, "the working and developing the business of 
the said patents;" second, the negotiation of the sale of the pat- 
ents "upon terms to be agreed upon." At the argument it was 
conceded by the counsel for the défendant, the Union Switch & 
Signal Company, that, under the clause, "with power for the said D. 
M. Yeomans to negotiate the sale of the said patents upon terms 
to be agreed upon," Yeomans could not consummate a sale of the 
patents without Cheeswright's approval of the terms of the sale. 
This must be the correct construction; otherwise, the words "upon 
terms to be agreed upon" would be without force and useless, for a 
sale to be made by Yeomans would imply, and necessarily in-j 
volve, an agreement as to terms as between him and the other, 
party to the contract. Yeomans could "negotiate" a sale, but the' 
tenus were to be accepted by Cheeswright before it became a! 
binding contract. This, we think, iS the clear, and, indeed, is thet 
agreed, meaning of the clause. , 

Now, such being the character of the power of attorney whichi 
Yeomans held, he executed under his hand and seal, in his owni 
name, and solely as his own act and deed, the instrument of March' 
21, 1882. This paper, after reciting that by an instrument in writ- 
ing executed by Cheeswright, September 10, 1881, Yeomans "is 
appointed sole agent for the United States of America, for the pur- 
pose of working and developing the said patents in those parts, 
for and in considération of a royalty therein named," and that the 
Union Switch & Signal Company "is desirous of acquiring the sole 
and exclusive right and license of making, using, and selling in the 
United States the said patented inventions," proceeds thus : 

"Now, In carrylng out and accomplishing the purposea of the said agency, 
the said D. M. Yeomans, for and in considération <»f one dollar to him in hand 
p^id, and of royalties to be pald as herelnaf ter set forth, bas given and 
granted, and does hereby glve and grant, to the said the Union Switch and 
Signal Company, Its successors and assigns, the sole and exclusive right and 
license, under said recited patents, to makp, use, and sell the improvements 
therein descrlbed and clalmed, or Intended so to be, to the fuU ends of the 
respective terms of said patents: provided that and by the acceptance hereof 
the said licensee agrées that he wUl well and truly pay to the said Yeomans, 
quarterly, during said respective terms, and to his heirs, executors, admin- 
istrators, and assigns, as tcyalty, four pounds per lever, British money, for 
every lever fltted by It upon any rallway In the United States, to whicb. 
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Sykes' System of slgnallng may be attacbed. Witness the band and seal 
of tbe sald D. M. ïeomans tbls 2l8t day of March, 1882. 

"D. M. Yeomans. [SealJ" 

Was this an authorized and valîd instrument, as against Chees- 
wright, under the powers he had conferred upon Yeomans? The 
paper, it will be observed, purports to grant to the corporation, its 
Buccessors and assigna, the sole and exclusive right and license un- 
der the patents to make, use, and sell the improvements therein 
described and claimed, to the fuU ends of the respective terms of 
the patents. What was this but a sale of the patents? Section 
4884, Bev. St U. 8., provides: 

"Bvery patent shall contain • • • a grant to the patentée, bis beire or 
«sslgns, for the term of seventeen years, of the exclusive right to make, use, 
apd vend the invention or discovery tbroughont tbe United States, and tbe 
territorles tbereot" 

Manifestly, Yeomans' grant to the Union Switch & Signal Com- 
pany was as comprehensive as the grant by the United States to 
Cheeswright. It was a transfer of the entire patents. Water- 
man v. Mackenzie, 138 U. S. 252, 255, 11 Sup. a. 334. If it could 
be said that the grant hère was not a sale of the patents technicaJly, 
it certainly was a sale in substance and effect. A grant by the 
owner of a patent to a corporation, its successors and assigns, of 
the sole and exclusive right and license to make, use, and sell the 
patented improvement during the term of the patent, vests the en- 
tire invention and monopoly in the aliénée. Nellis v. Manufactur- 
ing Co., 13 Fed. 451; Pickhardt v. Packard, 22 Fed. 530, 532; Kob. 
Pat. § 763. Under such an assignment, absolutely nothing remains 
in the assignor. Such assignée is substituted for the original pat- 
entée, and is invested with ail his rights. Id. § 762; Eev. St. §§ 
4898, 4916, 4917, 4919. But, as we hâve seen, Yeomans was not 
authorized to sell the patents without the concurrence of his prin- 
cipal, and there was no such concurrence. As an attempted sale, 
then, the instrument was inoperative and void. 

The défendant, however, denying that the transaction of March 
21, 1882, was a sale of the patents, contends that it was a method 
of "working and developing the business of the said patents," with- 
in the scope of the first clause of tlie power of attomey. Is there 
any fair ground upon which this proposition can be defended? The 
language, "working and developing the business of the said pat- 
ents," it may be conceded, is somewhat indeflnite, and involved the 
exercise by Yeomans of reasonable discrétion. Doubtless, he might 
hâve granted a spécial license to each railway company which 
adopted Sykes' System, and also ordinary shop rights to manu- 
facturers. We need not now define the précise limits of his au- 
thority under this flrst clause. Obviously, it did not extend to 
a sale of the patents, for that was provided for in the second clause; 
«nd we think it may be confldently afflrmed that the flrst clause 
did not authorize that which was substantially a sale, even if not 
technicàlly and nominally so. 

Now the "working and developing the business of the said pat- 
ents" waa the declared purpose for which Yeomans was appointed 
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the "sole agent" of Chees-wright, and the business, it is to be noted, 
was to be conducted by Yeomans as such agent. But the instru- 
ment in question undertook to terminate Yeomans' agency, and to 
transfer to a stranger to Oheeswright the exclusive right to opéra te 
the patent?} not, however, as the agent or in the interest of Chees- 
wright, but at the pleasure and for the benelit of the aliénée. This 
was something far more objectionable than a mère transfer of his 
agency, which, as we hâve, seen, was beyond the power of Yeo- 
mans. Moreover, the agency of Yeomans was determinable at the 
wfll of Cheeswright; but Yeomans essayed to invest his grantee 
with the irrévocable right to practice the invention to the exclu- 
sion of eyerybody else, even the owner of the patents. Then, again, 
the paper did not bind the grantee to do anything. In the inter- 
est of rival safety appliances, the TJnioïi Switch & Signal Cîompany 
was at liberty to suppress the Sykes invention altogether. The 
Company was not bound to fit a single lever. In fine, under color 
of his agency to work and develop the business of the patents, 
(which agency did not authorize a sale,) Yeomans undertook to dis- 
pose of the whole bénéficiai interest in the patents by an exclusive 
and irrévocable grant to the Union Switch & Signal Company, with- 
out compensation to Cheeswright, or any réservation whatsoever 
to him, and without even a stipulation by the grantee that it 
would work and develop the business of the patents, or use the 
invention at ail. Manifestly, Yeomans' grant, instead of being in 
the line of his agency, frustrated it, and defeated the clearly ex- 
pressed intention of his principal. We hâve only to add that there 
is no testimony to show that what Yeomans did was an ordinary 
or commërcially approved method of working and developing the 
business of the patent. It is, we think, quite impossible to sus- 
tain the act of Yeomans as a fair exercise of his authority. 

There is. still another objection to the instrument of March 21, 
1882, which, under authorities, seems to be equally fatal. It does 
not purport to be the act and deed of Cheeswright, but of Yeo- 
mans alone. For a recited nominal considération paid to him in 
hand, and a contingent quarterly royalty to be paid to him, and to 
his heirs, execuitors, administrators, and assigns, Yeomans person- 
ally made the grant. Plainly, upon the face of the paper, the trans- 
action was between Yeomans individually and the Union Switch 
& Signal Company; and, if we are at liberty to look at the paroi 
évidence dehors the writing, we discover that Yeomans did not 
regard himself as acting as agent for Cheeswright in what he did, 
or in tend so to act. His surprising statement, when on the stand 
as a witness for the défendant, was this : 

"1 did not oonslder myself the agent of Frederick Cheeswright to the es- 
tent o£ my conveyance to the Union Switch and Signal Company. I only con- 
veyed to them the rights and interests I had purchased in the patents." 

It is, however, shown that he had no right, title, or interest 
whatever in the patents, by purchase or otherwise. In Mâches- 
ney v. Brown, 29 Ped. 145^ Judge Wallace held that the assignment 
of a patent for an invention, when executed by one acting as at- 
torney, by an instrument under seal, must be executed in the name 
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of the principal, and purport to be sealed with his seal, in order 
to bind the principal, although in the preamble to the deed of as- 
signment the power of attorney was recited. There was a like ml- 
ing with respect to the grant of a license to use a patent in Pryor 
V. Ooulter, 1 Bailey, 517. Undoubtedly, the gênerai mie is that, 
to bind the principal, an instrument under seal must be in his name. 
Whart. Ag. § 283; Story, Ag. §§ 147, 148; Clarke r. Courtney, 5 
Pet. 319, 349; Elwell v. Shaw, 16 Mass. 42; Kiersted v. Railroad 
Co., 69 N. Y. 343; Heffeman v. Addams, 7 Watts, 116; Stroheclter 
V. Bank, 8 Watts, 188, 190; Bassett v. Hawk, 114 Pa. St. 502, 504, 
8 Atl. 18. There is no équitable reason for taking this case out 
of the opération of the ruie. Cheeswright has nerer received a 
farthing under the assignment of March 21, 1882; but Yeomans, 
it appears, was paid by the défendant a large money considération 
upon his exécution of the papers, — a fact which was concealed 
from Cheeswright. MoreoTer, the paper was not drawn so as to 
protect the rights of Cheeswright, or to secure him anything. In 
very truth, it completely ignored him and his interests. 

Upon the whole case, we are of the opinion that the instrument 
executed by Yeomans on March 21, 1882, was not binding upon. 
his principal. That paper being out of the way, the title of the 
plaintiff to the letters patent in suit is complète, and, as there is 
évidence of infringement and threatened infringement by the de- 
fendant, the plaintiff is entitled to a decree for an injunction and 
an account. We hâve had some dif3culty in determining how far 
back the accounting should go. Our conclusion is that, in its deal- 
ings with Yeomans, bad faith to Cheeswright is not imputable to 
the défendant company. Then, Cheeswright did know that some 
business relation existed between Yeomans and the défendant with 
référence to the working of the patented invention. He supposed 
that the défendant was manufacturing and fitting signais for Yeo- 
mans under his agency, and with this he seems to hâve been con- 
tent We think, then, that it would be doing substantial justice 
to commence the accounting at the date when Yeomans' power of 
attorney was revoked by Cheeswright by his appointment of Henry 
Bezer as his attorney in fact. 

Let a decree be drawn in accordance with the foregoiag views. 

BUFFINGTON, District Judge, concurs. 



STREET et al v. MARYLAND CENT. RY. CO. et aL 

(Circuit Court, D. Maryland. November 15, 1893.) 

L Eailboad Compahieb — Eecbivers — Impeovbmbnts— Receivbe's Certifi- 

CATE8. 

A reoelver of a small, local narrow-gauge railroad, appointed on the 
pétition of a comparatively small holder of stock, will not be authorized 
to issue receiver's certiflcates to provide for new équipaient, additional 
sidings, and permanent structures. In order to test Its eamlng capacity 
if fully developed, when the measure Is opi)osed by ail other interests, 
and the first mortgage bondholders are pressing for a foreclosure of 
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theip:pp(S]^aTie mortgage; I|t being apparent, furtheptnore, that the road 
oould j^9t,jia any reasopatle tlme cancel the cértlfioates, and résuma 
payinént of interest on Its bonds, and that the first meaaure of any new 
ownért Wo^d be to chaiige the road to a standard gauge, thus render- 
Ing thé ptopôsed Improvements nseless. 
2. SiiMB!'— ï^OKmas— Labor and Matériau Ci.aims. 

TV^tter©! a irallroad receiTer Is appointed on the pétition, not of the 
boodljolders, but, of a stockholder, and no earningg hâve been dlverted 
to pây interest on the bonds, there is no lien or éqùity requiring the pay- 
ment of past-due labor and material claiins ont of the corpus of the 
prdperty by the issuanoe of receiver's certiflcates. There is, howerer, 
anpniuity requiring payment of those whoge labor actually kept the road 
a goûig.concem ont of any hpt eamings wliiich the receiver may realize, 
but thèse eamings cannot be anticipa ted by raising money on receiver's 
cériidciates, except by agreement of the parties. 

in Equity. Suit by Joseph M. Street and otjiers against the Mary- 
land Central Eailway Conipajiy and others in which a receiver was 
appoinijed for the défendant company. Heard on pétitions for al- 
lowance of claims aUeged tô be entitled to préférence, and for is- 
suanoe of receiver's certiflcates to provide for improvements. 

Stevenson A. Williams, for Joseph M. Street. 

D. Qt. Mcintosh and N. P. Bond, for receiver William H. Bosley. 

John P. Poe, E. R. Boarman, and Winfleld J. Taylor, for Baltimore 
& L. R. Co. and the Baltimore Porwarding Co., etc. 

R. M. Venable and William A. Pisher, for Mercantile Trust & 
Deposit Co., trustée for bondholders. 

L. H. Bobinson, for Thomas M. Shanahan and others, laborers. 

James A. Irving, for New York Equipment Co., of New York. 

Ei P. Keech, Jr., for Morton Safety Heating Co. 

MORKIS, District Judge. The matteis now before the court arise 
upon the pétition of several classes of creditors urging the court to 
ailow and provide for the payment of their claims as debts having a 
préférence; also upon the reports of the receiver calling the atten- 
tion of the court to the necessity for certain repairs and better- 
ments to the roadbed, bridges, and tresties, and to the necessity for 
additional equipment of cars and engines in order to handle pas- 
senger and freight traffic; also upon the pétitions contained in the 
supplemental bill of the complainant Street, flled October 16, 1893, 
praying the court to restrain the flrst mortgage bondholders from 
proceediug to sell under their mortgage until by improved manage- 
ment, and, with the roadbed and equipment put in proper con- 
dition for business, the real value of the railroad can be demon- 
strated by the receiver, the money to accomplish this to be raised 
upon receiver's certiflcates. 

At the threshold of the question of the estent to which the court 
onght to authp'rize expenditures beyond the current earnings of the 
railroad is the question whether the railroad under the receivership 
is to be merely kept a going concem until in the regular course of 
légal procédure, under the bill flled for that purpose, a decree for 
saJe is entered, or whether, as prayed in the complainants' supple- 
mental bill, the roadbed is to be improved and its rolling stock and 
gênerai equipment increased, and the whole property put in such 
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împroved condition as to enable it to get and to do ail the business 
■wMch it might reasonably obtain, and so to demonstrate its earn- 
ing capacity. Aside from the question how far it is ever rigbt or 
within the power of a court, against the objection and protest of 
mortgage creditors having large secured debts, and others having 
a large pecuniary interest in a railroad property, to undertake 
such an enterprise, the facts with respect to this property and this 
litigation are such as to leave no doubt as to the duty of the court. 
This railroad in Maryland is a line about 43^ miles in length. It 
is a narrow-gauge local road, out of repair, and insufficiently equip- 
ped ia every particular. It is only âve years since the corporation 
was reorganized, and yet it is now insolvent, immeshed in com- 
plications, and with a large floating debt. There is an admitted 
flrst mortgage debt of |850,000, and a second mortgage under which 
1900,000 of bonds- hâve been issued, a portion of which at least may 
be established to be bona flde incnmbrances. The flrst mortgage 
is now in default for nonpayment of the six-months interest due 
last July, and under the terms of the mortgage the whole principal 
has been declared due. A bill to foreclose this mortgage has been 
flled. It is shown that the corporation cannot be extricated from 
its insolvency, and that there wiU be a sale of its property by its 
mortgage creditors. With respect to its income, although under 
the receivership the earnings hâve been increased, and no doubt, 
with the tracks and trestles in improved condition, and with suflB- 
cient rolling stock, the receiver could further increase its earnings, 
it is évident that in no reasonable period of time would the net 
earnings suflBce to repay the proposed expenditures, and also pay 
the current interest on the admitted mortgage debt. The flrst 
mortgage bondholders appear to hâve been in no manner implicated 
in the management of the property. The installment of interest due 
to them was not in default until after the receiver was appointed at 
the instance of the complainant stockholder. Under thèse circum- 
stances what justice or equity coidd there be in the court saying to 
thèse bondholders: 

"You shall not foreclose yotir mortgage accordlng to Its terms imder which 
you took your bonds. You shall go withotit the interest due you until the 
court has improved the property and ascertalned its earning capacity; and, 
moreover, against your objections, the court will issue enough certiflcates 
of Indebtedness to raise money to put the road In first-rate condition, and sup- 
ply it with equipment, which Indebtedness shall hâve priority over your 
mortgage, and shall be flrst taken out of the proceeds of the property 
when the court thlnks the proper time has come to decree a sale?" 

A further considération in this case is the gênerai concession of 
ail the parties that probably the flrst step of any new owners 
would be to change the railroad from a narrow-gauge to a standard- 
gauge road, in which event noiuch of the proposed expenditures 
would be unavaUable. It is tb be borne in mind, also, that the 
only party to the cause advocating any considérable expenditures 
upon the property is the complainant, whose holding of stock is 
comparatively small, and, coming after the mortgage debts and 
ail unsecured debts and liabilities, he can hâve only a remote 
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chance 6t being beneflted. Ail the other parties in înterest strongly 
oppose the expenditures. There can be no doubt that this is a 
case in wMch the expenditures should be strictly confined to thoae 
which cannot be avoided, and to such repairs as are required to 
keep the railroad in opération, and reasonably safe for those 
who travel on it and those who operate it, and that the court 
should not approTe any policy in its management which looks to 
preventiiig the bondholders from forêclosing in accordance with 
the terms 6f their mortgage, and should refuse the application for 
an injunction to restrain them. The safe opération of the railroad 
and the préservation of the property from further dépréciation is 
the only judicial function of the court in connection with it. 

Spécial Expenditures which will be Authorized. There are ser- 
eral items brought to the attention of the court by the receiver 
whidh are required by the necessities of the road, and which will 
be authoHzed. One new engine is absolutely required, and the 
purchaee will be authorized. The purchase of a moderate number 
of new ties to replace any which render the road unsafe, such re- 
newals as would be considered ordinary, necessary, current repairs, 
will be ordered. The strengthening of certain of the trestles by 
guards or other proper and necessary braces wUl be directed. The 
lowering of the tracks under North arenue, as required by the 
ordinance of the city of Baltimore, has been authorized. Some 
necessary refitting of the passenger coaches may also be directed. 

Debts not incurred by thô Receiver, but which he wUl hâve to 
Pay. The New York Equipment Company fumished for the use 
of the railroad certain locomotives and cars, under contracts of 
lease and conditional sale, retaining the title to the property and 
the rîght to reclaim the property upon default in payment of the 
installments of purchase money. The Morton Safety Heating Com- 
pany supplied heating apparatus for passenger cars under similar 
contractai. Ail this property is now in possession of the receiver, 
and he cannot operate the road without it. He cannot retain it 
without complying with the contracts, and must pay the current 
installments and those which hâve fàllen due since the property 
has been in his hands. He should take an assignment of the 
notes given for the payments in such manner as to protect his lien 
for the sumS paid. There remains to be considered a large item 
of past-due Indebtedneas, namely, the arrears of wages due the 
employés of the railroad at the time the receiver was put in pos- 
session. He was put in possession May 17th, and the unpaid pay 
roUs for three months prior amount to over $21,000. Of this the 
receiver has caJculated that $14,471.86 would be fairly chargeable 
against the road in Maryland, |6,750.55 against the road in Penn- 
sylvania. It is apparent, however, that thèse claims are not ail 
due to persons who were engagea in operating the Baltimore & Le- 
high BàUroad. Some were the employés of the forwarding company 
whioh had contracted to standard gauge the road. Ail the receiver is 
collecting out of which to pay any of thèse claims is the net income 
from the eamings of the Baltimore & Lehigh Eailroad after paying 
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its current operating expenses. There is no law of the state which 
gives a lien upon the corpus of the property for the payment of thèse 
wages and labor claims. There is no equity as against the mortgage 
creditors to require them to admit thèse claims as prior to their 
mortgages. The receiver was not appointed at their instance, 
but at the instance of a stockholder. There was no interest paid 
on thèse bonds during the three months covered by thèse arrears 
of wages, and no diversion for the benefit of the bondholders, and, 
there being no default in the mortgages, they had no right to dis- 
turb the possession and management of the corporation. To say 
that thèse claims must be paid without référence to the net earn- 
ings of the road in the hands of the receiver, and that receiver's 
certificates shaU be issued to raise money to pay them, is to give 
thèse claims a priority which the law has not provided, and which 
cannot be given without the consent of the bondholders any 
more than to other unsecured creditors. Those claims of wages 
of persons who were actually engaged in the practical opér- 
ation of the railroad, and by whose labor it was kept going, 
hâve an equity to be paid out of any net income which the 
receiver may be able to realize from running the road, and perhaps 
it may be possible in some way to anticipate thèse earnings, and 
provide for the immédiate relief of this class of claimants; but this 
can be done, if at aU, only by agreement. I will sign orders that 
may be prepared in accordance with the foregoing rulings. 



DOUGLASS et al. v. BYRNES et al. 

(Circuit Court, D. Nevada. December 18, 1893.) 

1. Eminent Domain — Mining — Location op Tunnel — Discrétion op Peti- 

TIONERS 

In condemnlng a right of way for a tunnel to a mining clalm under the 
Nevada statute, a large discrétion Is necessarily vested In the petitioners 
in selecting the route of the tunnel, and this discrétion will not be re- 
viewed by the court unless they hâve exceeded the authorlty of the 
statute or acted in bad faith. 

8. SaME — EiGHT TO CONDEMN. 

The fact that petitioners actually constructed the tunnel before taklng 
steps to condemn the lands cannot affect their right of condemnation. 
8. Same— Tunnel through Other Claims. 

Statutory authority to condemn "real estate" necessary for carrylng 
on the business of mlnlng (Gen. St Nev. §§ 256-273) Includes power to 
condemn a right of way for a tunnel through other mining claims, when 
necessary to the development of a given mine. 

Pétition by J. M. Douglass and the Goodman Gold & Silver Min- 
ing Company to condemn a right of way for a tunnel through cer- 
tain mining ground in which défendants claim an interest. 

F. M. Huffaker and Baker, Wines & Dorsey, for petitioners. 
E. L. Campbell and W. E. P. Deal, for défendants. 

HAWLEY, District Judge, (orally.) The Goodman Gold & Silver 
Mining Company, a corporation organlzed and existing under the 
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lawô of tlijB State of Nevada, is the owner of thè patented minïûg 
claliù and niiiiîtig ground, situate in the Devil's Gâte and Ghinà- 
town mining district, known as thé "Goodman Mine." J. M. Doug- 
lass îs the oWner and holder of a coiitrolling interest ôf the capital 
stock of sâid corporation, and nôw is, and for twO years last past 
has beeû, engagea in working the Goodman mine for his own bene- 
flt, in his own individual interest, at his sole expense and outlay, 
with the knowledge and consent of said corporation. Having such 
ownership and interest in the Goodman mine, they claim the right, 
under the provisions of the "act to encourage the mining, milling, 
smelting or other réduction of orÇs'in the state of Nevada," (Gen. 
St. Ner. §§256-273,) to condemn the right of way for a tunnel 7^ 
feet wide by 7^ feet high, from the Contact mine, through flve in- 
tervéidng mining claims and locations, viz. the Atlantic, Annie, Eed 
Jacket, South End, and Clinton, to the Goodman mine, and to ap- 
proprîatè so much of each of said intervening mining claims as is 
.and wiil be necessary for the proper construction and maintenance 
of said ttinnd. 

I The ètidence shows that several years ago a tunnel was run 
i, through the Contact mine into the Atlantic ground; that a por- 
ition of this tunnel, by lapse of time and nonuse, had become out 
,of repair; that petitioner Douglass claims to be the owner of one- 
jhalf of thè Contact mine; that the défendants Byrnes and Mulville 
iclaim to be the owners of the tunnel, from its mouth on the Con- 
Itact mine, into the Atlantic mine, and they claim that any interest 
which Douglass may hâve in the Contact mine is held in trust for 
them, and is subject to their rights to work the Atlantic mine 
through the tunnel; that in February, 1892, petitioner Douglass lo- 
cated a tunnel right, under the act of congress, commencing at the 
mouth of the old tunnel on the Contact mine, and running through 
the intervening mining claims before mentioned to the Goodman 
mine; that he cleaned out the old tunnel running into the Atlantic 
ground, and repaired it, and has constructed a tunnel the balance 
of the way through the other claims to the line of the Goodman 
mine; that the défendants Byrnes aïid Mulville, claiming to be 
the owners of the Atlantic ground and the old tunnel, commenced 
an action in ejectment to recover the possession of the tunnel; 
that thereafter this proceeding was instituted in the state district 
court, by petitioner Douglass, and subsequently removed to this 
court, and the Goodman Mining Company was, upon motion of de- 
fendants, made a party petitioner herein; that a feasible, econom- 
ical, direct, and convenient way of running the tunnel is on the 
line which Douglass selected; that a tunnel could hâve been con- 
structed a few feet higher or lower, or a few feet on either side 
thereof, so as not to interfère with the old tunnel, without much 
more inconvenience or expense, but no place could hâve been se- 
lected without the necessity of running through the ground of va- 
rious mining claims before reaching the Goodman mine; that the 
Atlantic, Eed Jacket, and South End are patented mining claims, 
and the Annie and Clinton are not patented. 
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Section 1 of the act of the législature of the state of Nevada reada 
as foUows: 

"The production and réduction of ores are of vital necesslty to the peo- 
ple of thls State; are pursuits in which ail are interested, and from which aJl 
dérive a beneflt; so the minlng, milllng, smeltlng, or otUer réduction of 
ores are hereby declared to be for the public use, and the right of eminent 
domain may be exercised therefor." 

Section 2 provides, among other tMngs, that: 

"Any person, company, or corporation engagea in minlng, milllng, smelting, 
or other réduction of ores may acqùire any real estate, or any right, title, 
interest, estate, or daim thereln or thereto necessary for the purposes of any 
such business, by means of the spécial proceedlngs prescrlbed in this act" 

Section 6 provides that: 

"TJpon the hearlng of the allégations and proofs of the sald parties, if 
the said court or judge shall be satlsfled that the said lands, or any part 
thereof , are necessary or proper for any of the purposes mentloned in said pé- 
tition, then such court or judge shaU appoint three compétent and dlsinter- 
ested persons as commissloners." 

Other sections of the act provide how the proceedinga shall be 
commeneed, what shall be set forth in the pétition, who shall be 
made défendants, how the commissionera shall be selected, the man- 
ner in which they shall proceed, etc. 

The question whether the défendants Byrnes and Mulville are 
the owners of the tunnel right of way, from its mouth on the Con- 
tact mine into the Atlantic ground, need not be determined ati 
this stage of the proceedlngs. The act contemplâtes that the par-i 
ties having any right, title, or interest in the lands sought to be. 
condemned shall make proof of their interest in the land and ofl 
ita value before the commissloners. In fact, this court cannot,i 
at the présent time, détermine any question of title to any of the' 
minlng claims, for it may be that other parties who hâve not ap-; 
peared and answered the pétition will appear and assert some right, 
title, or interest before the commissioners, if any are appointed. 
Section 3 of the act provides that: 

"The persons In occupation of said tract or tracts of land, and those hav- 
ing any right, title, or interest therein, whether uamed in the pétition or not, 
shall be défendants thereto, and may appear and show cause against the 
same, and may appear and be heàrd before the commissioners herein pro- 
vlded for, and in proceedlngs subséquent thereto, in the same manner as if 
they had appeared and answered said pétition." 

The court at the présent time can only be called upon to dé- 
termine whether "the said lands, or any part thereof, are neces- 
sary or proper for any of the purposes mentioned in said pétition," 
as provided in section 6, and whether the act authorizes such lands 
to be condemned for the purposes set forth in the pétition. The 
constitutionality of the act, and the fact that the business of min- 
lng is a "public use" in this state, is settled and determined by the 
décisions of the suprême court in Mining Co. v. SeaweU, 11 Nev. 394, 
and Mining Co. v. Oorcoran, 15 Nev. 147. See, also, Lewis, Em. Dom. 
§ 1184; Mills, Em. Dom. § 20. 

The power of the législature having been fuUy recognized and 
sanctioned, the purpose of the act should not be hampered by any 
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narrow or féchnîcal ôbjeetîons. Thè Importance ot encouraging 
the mining industry of this state must be kept in view. This was 
thé objeet, întent, and purpoâe of the législature in passing the act, 
and Its wîsclom, polioy, and expediency was thèreby detennined. 
A reasoi»al)Ie^ fair, just, broad, and libéral view should be taken 
by the court in interpreting its provisions. Défendants claim that 
the pétition should be denied because the évidence shows that there 
were other places in the vicinity as well adapted as the one se- 
lected by Mi. Douglas», where the tunnel could hâve been run with- 
out interfering with the old tunnel on the Cîontact and Atlantic 
mining cMims. The testimony upon this point is not relevant to 
the real issues in the case. A large discrétion is necessarily in- 
vested in petitioners in the sélection of the route for the tunnel. It 
must be presumed that sdf-interest, if notbing else, wUl dictate 
that they would not abuse this power. It is not within the power 
of the court to absolutely control the exercise of this discrétion in 
selecting the land to be condemned. It will not be reviewed by 
the court unless it appears that they hâve exceeded the authority 
of the statute, and hâve acted in bad faith. In Mining Co. v. Cor- 
ooran, there is a complète answer to the claim made by défendants 
upon this point. The court in that case, in reply to a similar con- 
tention, said: 

"It may, for the sake of the argument, be admltted, as claimed by ap- 
pellants, that respondent could hâve gone six hundred feet further west or 
six hundred feet further east, and procùred other land upon which to erect 
the neeessary hoistlng works and sink a shaft. The record, however, shows 
that aU the adjapent lands are located and claimed as mining locations; hence 
the eame objection could have^ been urged wherever the location of a site was 
chosen; and, if this fact should be consldered of sufficient importance to pre- 
vent the condemnation of the lands in question, then it would foUow that no 
lands could ever be procùred by the respondent under the act of the législa- 
ture. This case would then corne within the category of cases which, as 
was sald in Mining Oo. v. Seawell, were llable to happen, that 'individuals, 
by securing a title to the barren lands adjacent to the mines, mills, or works, 
hâve it within their power, by imreasonably refusing to part with their lands 
for a just and fair compensation, which capital is always willing to give with- 
out litigation, to greatly embarrass, if not entirely defeat, the business of 
mining in such loealities;' and conflrms the opinion there advanced, that 'the 
minerai wealth of this state ought not to be left imdeveloped for the want 
of any quantity of land actually neeessary to enable the owner or owners of 
mines to conduct and carry on the business of mining.' The law does not 
contemplate that an 'absolute necesslty' should exist for the identical lands 
sought to be condemned The sélection of any site for the purposes speeifled 
must necessarily, to some extent, be arbitrary. The position contended for 
by appellants is not sustained by any sound reasoning, and is wholly un- 
supported by authority." 

See, also, Railroad Co. v. Kip, 46 N. Y. 553; Ex parte Boston & 
A. R. Co., 53 N. Y. 576; New York Cent. & H. R. R. Co. v. Metropolitan 
Gaslight Co., 63 N. Y. 326; Mills, Em. Dom. § 62; Lewis, Em, Dom. 
§ 395. 

The real question is whether the site Selected by petitioners can be 
condemned, It will be conceded, as claimed by défendants, that no par- 
son can appropriate any land for his own mère private use and con- 
venience. But the petitioners are not seeking to condemn any lands 
solely for their own private gain, or, from Willful or malicious motives, 
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to injure or destroy tbe rights of other parties, The act of Dauglasa 
in taking possession of tlae premises and constructing the tunnel 
without flrst obtaining the consent of the owners of the mining 
claims through which it passes, or taking the necessary steps to con- 
demn the right of way, may to some extent account for, if it does not 
justify, the criticism of counsel as to his conduct. But "the courts 
cannot dictate the order in which the petitioner shall proceed to 
acquire property or rights." Lewis, Em. Dom. § 395. The duty 
of this court ends by determining whether the course now being 
pursued can be sustained. It cannot be claimed that the petition- 
ers, by the institution of this proceeding, are attempting to wrong- 
fuliy obtain possession of any of the mining claims owned by other 
parties, or to destroy any rights which the owners of such claims 
may hâve therein. They only ask the riglit to condemn an ease- 
ment — a right of way to construct and maintain a tunnel — through 
the mining lands owned by other persons or corporations, so as to 
enable them to properly drain, work, and develop the Goodman mine. 
The tunnel commences on a level with American Mat ravine, and the 
land upon which the mining claims are located rises steeply from the 
mouth of the tunnel. The évidence shows that it is necessary to 
construct a tunnel through the other mining clattns in order to prop- 
erly drain the water from the Goodman mine. Other attempts to 
accomplish this purpose by the érection of expensive hoisting works 
and machinery hâve proved unavailing for that purpose. The Good- 
man mine cannot be successfuUy worked without the aid and advan- 
tage which such a tunnel will give. There is as much of a necessity for 
the running of this tunnel as there was for the construction of the road 
in Mining Co. v. Seawell, or for the sinking of a shaft in Mining Co. v. 
Corcoran; and in the light of those authorities, and of the princi- 
ples therein discussed and announced, it seems clear to my mind 
that this case cornes strictly within the provisions of the statute 
authorizing condemnation to be made. A tunnel properly con- 
structed through a mining claim cannot, as a gênerai rule, be said to 
seriously interfère with the rights of the owner. Ordinarily, the 
running of such a tunnel would prove to be of great advantage and 
benefit to the several mining claims through which it passes; and 
especially would this be so if proper provision could be made for the 
owners of such claims to hâve the use and occupancy thereof, in 
common with others, for the purpose of working their respective 
mines. But in any event it is difftcult to see what particular ob- 
jection can be urged to the running of the tunnel, if proper dam- 
ages are assessed for the injury that may be caused to the mining 
claims through which it passes. As was said by the court in 
Mining Co. v. Seawell: 

"The property o( the citizen Is sufflciently guarded by the constitution, anfl 
he is protected in its enjoyment and use, except in the extrême cases of neces- 
sity, where it is liable to be taken for the purpose of advancing some great 
and paramount interest, which tends to promote the gênerai welfare and 
prosperity of the state; and when it is understood that the exercise of this 
power, even for uses confessedly for the public beneflt, can only be resorted 
to when the beneflt which is to resuit to the public is of paramount im- 
portance compared with the individual loss or Inconvenience, and then only 
v.59F.no.l — 3 



34 FEDEBAt BBPOSTEB, vol. 59. 

afterap; amplç ancl certain provision bas been made for a just, fuU, and 
adéquate Cpmpeîisatiba tô the citizen •whose property Is thus taken, none of 
the dangers ot future leglëlatioû predlcted by respondent's counsel Is at ail 
likely toiappén." 

But it îf vîgorously contënded that the act does not authorize 
the côndéinnation. of mining daims or mining ground, and that, if 
mining'îs a public use, the land in question was, at the time this 
procèèdilig Was instituted, appropriated to such puMic use, and can- 
not be, çondemned by any other mining company, corporation, or 
individ^^l. The argument upon thèse points extended over a wider 
range thaii it is necessàry for the court to travel in deciding this 
case. The term "real estaté," as used in the statute, was evidently in- 
tendéd |tq q:pply to ail lands, whether agricultural, timber, or minerai. 
The làng\|age of section 2 of the act, heretofore quoted, is broad and 
compréhéùsive enough to inqlude any inte?^est in any lands. The 
question Whether the gênerai terms of this statute will authorize 
the ta,)^ing bf property thàt has already been dedicated to a public 
use depiènds upon the circumstances, conditions, surroundings, and 
necessities established by the facts of each particular case. The 
land in question has never been dedicated to the public use, except in 
thé âénse that the business of mining is of "public utility, beneflt, 
and àdvantage" to the people of this state, as declared in Mining 
Go. V. Seawell. Upon tiie facts of this case, and under the provi- 
sions of the statute, it may safely be said that an easement may be ac- 
quired in invitum in lands held and occupied for a public use, when 
such easement may be enjoyed without détriment to the public or 
serions interférence with the use to which the lands are devoted. 
Mills, Em. Dom. §§ 44, 45, 47; Lewis, Em. Dom. § 276; In re Roches- 
ter Water Oom'rs, 66 N. Y. 413; New York Cent. & H. R. R. Co. v. 
Metropolitan Gaslight Oo., supra; Morris & E. R. Co. v. Central R. 
Oo., 31 N. J. Law, 213; Peoria P. & J. R. Co. v. Peoria & S. R. Co., 
66111. 174; In re New York L. & W. Ry. Co,, 99 N. Y. 13, 1 N. E. 27. 

This case does not come wîthin any of the exceptions to this nile. 
In Mills on Eminent Domain it is said: 

"Land already devoted to another public use cannot be taken, under gênerai 
laws, vbere the efiEect would be to extlnguisb a franchise. If, however, the 
taklng wonld not materlally Injure the prlor holder, the condemnatlon may 
be sustalned; or If the property sought to be çondemned was not In use, or 
absolutely necessàry to the enjoyment of the franchise." Section 47. 

The gênerai principles ijipon this subject are summed up in Lewis 
on Eminent Dpmain, (section 276) as foUows: 

"Fourth. Whether the power exlsts in any glven case Is a question of 
législative Intent, to be • ascertalped, in the flrst place, from the terms of 
the statute, ând, In the second "place, by the application of the statute to 
the subject-matter. If the language of the statute is expllcit, as where a 
particula,r tnrnpike la awthorlzed to be taken and laid ont as an ordinary high- 
way, thé courts hâve nothlpg to do but to give effeot to the express lan- 
guage of the statute; but, tf; the language of the statute is not explicit, then 
it is a question of reasonable Intendment, in vlew of ail the circumstances of 
the case. Authorlty to construct a railroad through a narrow gorge already 
occupied by a public way would authorize the use of the old way if the new 
road could not reasonablv be built without it. The chief difaculty arises 
when authorlty to condemn property for any purpose is glven la gênerai 
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terms, as is usually the case in thèse latter yéars. In such case, the presump- 
tlon is against the right to take property which is already devoted to public 
use. This presumption may be overcome by showing a reasonable necessity 
for the property desired, as compared with its necessity and importance to 
the use to which it Is already devoted." 

After a careful examînation ot the évidence it appears, to my sat- 
isfaction, that the appropriation of the right of way for the tunnel 
through the mining claims of défendants to the Goodman mine will 
be of great beneflt and advantage to the mining indnstry of Lyon 
county, where the claims are situated; that it is necessary to con^ 
demn the lands asked for in the pétition for the protection and ad- 
vancement of said interests; and that the beneflts arising therefrom 
are of paramount importance, as compared with the tndividual loss, 
damage, or inconvenience to the défendants. This conclusion bdngs 
the case within the provisions of the statute, and shows that a 
necessity exists for the exercise of the law of eminent domain. Min- 
ing Oo. V. Seawell, supra; Mining Co. v. Oorcoran, supra. In due 
time, after notice to parties, an order will be made appointing eom- 
missioners to ascertain and assess the damages. 



PUGET MILL co. v. BROWN et aL 
(Circuit Court of Appeals, Ninth Circuit. November 14, 1893.) 

No. 107. 

1. Public Lands— Homestbad—Fraxidulbkt Entkt. 

The purchaser of a fraudulent homestead entry, whlch is thereafter can- 
celed by the land office for such fraud, Is not within Act June 15, 1880, 
allowing a person to whom the right acquired by an entry for homestead 
has been attempted to be transferred bona flde to make a cash entry. 54 
Ped. 987, afflrmed. 

2. Same— Bona Fidb Purchase. 

A purchase from persons claiming to represent the person making the 
homestead entry is not a bona flde purchase from the latter, within 
the act. 54 Fed. 987, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

In Equity. Suit by the Puget Mill Company against Thomas H. 
Brown and others to détermine conflicting claims to lands, and 
for other relief. Bill dismissed. 54 Fed. 987. Complainant ap- 
peals. AfBlrmed. 

E. C. Hughes, (Hughes, Hastings & Stedman, H, G. Struve, and 
Maurice McMicken, on the brief,) for appellant. 

J. A. Stratton, (Stratton, Lewis & Gilman, on the brief,) for ap- 
pellees. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

McKENNA, Circuit Judge. This action was brought primarily 
for the purpose of enjoining défendants from cutting timber on 
the land in controversy. After the filing of the original bill, a 
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patent waa issued to défendants, and the MU was amended to 
show the fact, and prayed that défendants be adjudged to hold the 
title for plaintiff. Both parties claim under the United States, 
and thë case was submitted on an agreed statement of facts. 

The plaintiff's title is based upon a cash entry made at Olympia 
land office February 10, 1885, pursuant to the second section of 
the act Of congress entîtled "An act relating to the public lands 
of the United States," approved Jnne 15, 1880, (21 Stat. 238,) which 
reads ad folio ws: 

"That persons who hâve heretofore iinder any of the homestead laws enter- 
ed land properly subject to such entry, or persons to whom the right of 
those baiving so entered for homesteads, may hâve been attempted to be 
transfercedby bona fide ipstruments In writlng, may entitle themselves to 
said lands by paying the government priée therefor, and in no case less than 
one dollar and twenty-five cents per acre, and the amouht heretofore paid the 
govemmént upon sald lands shall be taken as part payment of said priée: 
provlded, this shall In no wlse interfère with the rights or claims of others 
who may hâve subseqnently entered such lands under the homestead laws." 

This entry wfis based on an entry made in the name of Susan 
King in the month of January, 1876, as the widow of a soldier en- 
titled to an additional homestead under sections 2304 and 2306, 
Eev. St; the latter enabling any one who had entered under the 
former less than 160 acres to enter as much more as would not ex- 
ceed 160 acres. The entry was made in accordance with the custom 
and practice of the land office, which was well known. In pur- 
suance of such custom and practice, plaintiff agreed with the par- 
ties claiming to act for said Susan King to purchase the rights of 
said Susan King, and to pay therefor, upon the entry of said land, 
and the exécution of a deed to plaintiff, the sum of f 500, which was 
a fair market value of said land, and was paid on the exécution 
of the deed, "and without any knowledge or notice of any fraud, 
irregularity, or iUegality in the aforesaid alleged scrtp or in the 
aforesaid entry." 

In the application to enter the land, Susan King was described as 
the widow of Joshua King, decéased. Subsequently the depart- 
ment of the interior received the following letter: 

"In reply to yours of the 2nd inst., would say that I homesteaded north- 
west of southeast, section 7, townsMp 9 north, range 22 west, Johnson coun- 
ty, Arkansas, containing forty (40) acres, as the deed from the land office at 
Washington City, as well as the county records, - will show. My husband, 
John Wesley King, did not serve in the U. S. army dixring the late war. 
[SignedJ "Susan King." 

On the 16th of January, 1885, the commissioner of the gênerai 
land office sent the following letter to the regigter and receiver at 
Olympia: 

"Gentlemen: Soldier's additional homestead entry 2410, final 577, dated 
February lOth, 1876, is in the name of Susan King, widow of Joshua S. King, 
decéased, and Is held for cancellation as illégal and fraudulent, for the 
reason that Susan King, who made the original homestead entry upon which 
said additional homestead entry is based, Informed me, in a letter dated 27th 
ulto., that her decéased husband was not named Joshua S. King, but was 
named John Wesley King, and that he never served in the U. S. army dur- 
Ing the récent Rébellion. You will inform ail parties In interest of this 
letter, and that 60 days from reçeipt of notice of same will be allowed within 
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wLlch to Bhow cause why said entry should not be canceled, or tô file in your 
office an application (accompanied by the government price of land and 
the proofs specifled on pages 16 and 17 of circular of March Ist, 1884) to pnr- 
chase land under the act of Jiine 15th, 1880. Report promptly to me the 
action taken in the matter." 

Plaintiff accepted the alternative allowed by said letter, and flled 
in the land office at Olympia, in pursuance of said letter of the 
comniissioner, an application to purchase the land under the act 
of June 15, 1880, accompanied by the government price and proofs 
required by the letter, and the receiver then and there issued and 
delivered to plaintiff a patent certiflcate, bearing date February 10, 
1885. The money paid by plaintiff vras paid into the treasury, and 
has since been retained by the United States. The order of the 
commissioner permitting the entry of the land under the act of 
June 15, 1880, was in accordance with, and in pursuance of, the 
prior décisions of the secretary of the interior. 

On April 15, 1887, S. M. Stockslager, then assistant commissioner 
of the land office, pending application for a patent, by a letter dated 
on said day to the register and receiver, held the said entry for 
cancellation, on the ground that it was f raudulent or illégal. TJhis 
action was taken on the same documents and proofs as the préviens 
action of the department detailed above. On appeal the assist- 
ant secretary of the interior, after reviewing ail the facts, sustained 
the décision of Stockslager, canceling the entry. i 

In addition to the stipulation of the parties of the foregoing facts, 
the testimony of Susan Nourse, formerly Susan King, thç person 
in whose name the homestead entry was made, was taken. She 
testified that she did not make, or authorize any one to make, such 
entry, and that ail the papers and affldavits, including the power 
of attorney or deed to Scott, plaintiiï's grantor, were flctitious. 

We do not consider it necessary to notice ail the points made by 
plaintiff. It is very flrmly established that if the offlcers of the 
land department, by mistake of law, or if f raud or imposition hâve 
been practiced upon them, hâve issued a patent to one not entitled 
to it, the party wronged can resort to a court of equity to correct 
the mistake, and compel the transfer of the légal title to him as the 
true owner; but he must show that, but for the error or fraud, he 
wc-uld be entitled to the patent. Lee v. Johnson, 116 U. S. 50, 6 
Sup. et. 249. 

It is very clear the plaintiff is not entitled to a patent It is 
manifest that the cash entry was allowed by the land department 
under the supposition that the plaintiff was a bona flde purchaser 
under the act from Susan King; in other words, that Susan King 
had made the entry, though not having the quaMcations to do 
so, and that she had conveyed, or attempted to convey, to plaintiff. 
This her testimony in this case shows was not true, and that the 
department was imposed upon. The entry and power of attorney 
to Scott were both flctitious. There was no person who entered 
the land, and no right, therefore, of such a person transferred, 
or attempted to be transferred, which in the most lax interpréta- 
tion of the steitute is necessary, and thç défendants therefore were 
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not aby ôfthe petBona to whoni tlie act gave the right to purchasé 
thè lanâ,,':' 

, Itlià',jqliaiméâ, liowever, by plaintiff that the stipulation of facts 
betwëen ifanà réspondents shows that it was a bona fide purchaser, 
It appears from the stipulation that a custom existed in the land 
department ta refcognize affldavits and proofs similar to the exhibits 
in this case as soldiers' additional homestëad scrip, upon which 
holders were .permitted to enter public lands subject to like entry, 
and bbtain final receipts, and patent certificates and patents there- 
for; that thereupon, and in pursuance of said custom and practice, 
which was well knowh, the plaintiff made an agreement with the 
persons holding the said alleged soldiers' additional scrip, and claim- 
ing to âct for the said Susan King, to purchasé the same, and the 
rights of the said Susan King thereunder, and to pay therefor, upon 
thé entry of said land. and the exécution of a deed- to plaintiff 
therefor, the sum of $500; that said sum was at ail of said times 
the fair market value of said land, and was paid by plaintiff to 
the peTSôh cla:iming to repfesent the said Susan King, upon the 
exécution and delivery of said deed, and without any knowledge or 
notice ùt any fraud, irregularity, or illegality in the aforesaid al- 
leged scrip or in the aforesaid entry. This is not a stipidation 
that plaintiff bought from Susan King bona fide, but from persons 
claiming to represent her, — propositions entirely différent, 
; Decree and judgment of the circuit court are afifirmed. 



MILES v. JOHNSON, Collector, (two cases.) 

(Circuit Court, D. Kentucky. October 2, 1893.) 

Intbbnai. RiBVBiroB— REsTEArrriNS Collection— Jukisdiction op Courts. 

A bill for a mandatory Injunction requiring a collector to accept an 
export bond for certain splrlts in a bonded wareliouse after the bonded 
perlod bas explred, and allow their withdrawal for export without re- 
quiring paymént of the tax thereon, Is in effect a bill to restraln the 
icoUectldn of internai revenue taxes, which the court is forbidden to 
entertaln by Eev. St § 3224. 

In Equity. Two bUls were flled by Edward L. Miles. In one It 
was aUeged that he was doing business as a distiller in the name 
of E. L. Miles & Co., and in the other as the New Hope DistUling 
Company. The prayers were for mandatory injunctions against de- 
fendant, Johnson, collector of the flfth district of Kentucky, enjoin- 
ing and restraihing him from refusing to accept and approve com- 
plainant's bonds for the exportation of the 200 barrels of whisky de- 
scribed in the bills, and from doing ail other acts necessary to be 
done for the exportation of the whisky, and commanding défendant 
to permit the withdrawal of said whisky from the bonded ware- 
houses fôr exportation. Demurrers were flled to the bills, and sus- 
tained. ; 

Noble & Sherley and Strother & Gordon, for complainant. 
George W. JoUy, U. S. Atty., for défendant, Johnson. • 
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BARE, District Judge. The complainant and the question are 
the same in both cases, and will be considered together. The com- 
plainant, Miles, is a distiller, and distUled the 200 barrels of whisky 
in this State in the spring of 1890. This whisky went into the 
bonded warehouses, and the usual bonds were executed about June 
5, 1890. Thèse bonds were conditioned for the payment of the tax 
on said whisky of 90 cents per gallon at the time of the withdrawal 
thereof from the warehouse, and not longer than three years after 
the date of said bonds. The three years having expired, the défend- 
ant, as coUector of internai revenue for the fifth district of Ken- 
tucky, placed the whisky on an assessment list known as "Form No. 
23," and the commissioner of internai revenue made an assessment 
of a tax of 90 cents on each gallon of said spirits. This assessment 
list is dated the 28th day of July, 1893, and the assessment was 
made by the commissioner of internai revenue on the Ist day of Au- 
gust, 1893, and received by the défendant on the 3d day of August, 
1893. 

The complainant, on the 4th day of August, 1893, and before any 
demand had been made upon him to pay the tax, delivered to the 
défendant, as coUector of internai revenue, a notice on "Form A," 
which was a notice and déclaration of his intention to withdraw 
this whisky for export to a foreign country and port. He at the 
time tendered to the défendant an export bond on "Form B," as re- 
quired by the régulations, with good security, and requested the 
coUector to hâve the whisky regauged for the purpose of exportation. 
The complainant also states that he tendered the stamp tax required 
in such cases, and did everything necessary under the law and 
régulations to be allowed to export this whisky. He aUeges that 
défendant refused to accept said bond, or to take any of the steps to 
hâve said whisky withdrawn from the warehouse so that he might 
export it, and that this refusai was upon the ground that com- 
plainant's application was too late. The prayer of the bill is for a 
mandatory injunction restraining the défendant from refusing to ac- 
cept from him a good and sulficient export bond, and requiring said 
défendant, as coUector, to take the necessary steps to permit the 
export of said spirits, and that he permit complainant to withdraw 
the spirits from the bonded warehouse for exportation. 

The défendant demurred to both biUs, and the gênerai questions 
presented are: 

(1) Can the court grant the relief asked if the complainant had the 
right to exécute a bond and export the whisky at the time of his 
demand? 

(2) If the court can grant the relief asked, is complainant entitled 
to it upon the allégations of his bills? 

Section 3224, Eev. St., déclares that "no suit for the purpose of re- 
straining the assessment or collection of any tax shaU be main- 
tained in any court." In thèse suits the prayer is not to enjoin the 
assessment or collection of the tax on this whisky, but for a manda- 
tory injunction restraining the coUector from refusing to accept the 
export bonds offered, and allowing the withdrawal of the whisky 
without the payment of the tax. The inquiry is, whether thèse suits 
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ara for: tàe purpose of restraining the assessment or collection of a fax. 
The taïDii this whisky attached the Téry instant it was distilled, and 
the wanfeitiOBsing andbonding by the eomplairiant only gave him the 
right to, pDstpone the payment of thé tax for three years from the 
date of the "bonds. It was at complainant's option, with certain 
limita:ti(5ns not necessary to state, to.have paid this tax at any time 
within three yéars. Rev. St. §§ 3224, 3294=. This he has not done, 
but bas allowed the commissioner of internai revenue to assess this 
tax agatniât him, and direct the proper demand to be made of him 
for payment. It.is not necessary to détermine whether this as- 
sessment of tax was complète without a demand on défendant, as 
section 3224, Eev. St., prohibits a suit for the purpose of restraining ^ 
an assessment of a tax as tveU as the collection of a tax. 

The necessary resuit of the relief sought by thèse bills will be to 
prevent défendant from completing the assessment of this tax if a 
demand on défendant is necessary, and, in any event, to prevent the 
collection of the tax. In view of the provision of section 3329, Eev. 
St., which allows a drawback to the fuU amount of the tax if distilled 
spirits are exported to a fopeign country after the tax is paid, I 
must conclude the purpose of thèse suits is to restrain the collection 
of the taxes which are due. , This would be the necessary effect of 
the relief if granted, and it must be the purpose, as the only con- 
tentioh is that no tax should be coUected because of the declared in- 
tention tO| export this whisky. The suprême court, in Snyder v. 
Marks, ! 109 U. S. 189, 3 Sup. Ct. 157, had occasion to construe sec- 
tion 3224, Rev, St., and it was held that the word "tax" included 
taxes which had been illegaUy and wrongfuUy levied, as well as 
those lyhich were regular and valid. See, also, Kensett v. Stivers, 
18 Blatchf. 398, 10 Fed. 517, where the cases are reviewed. Hère 
the taxes bave been regulariy levied, and are in every respect vaHd 
and lawful, so far as assessment and manner of levy dan make them 
so; and the only contention of the complainant is that the collection 
of the tax after he had expressed a détermination to export the 
whisky, and tendered a good export bond to the défendant, would 
be unconstitùtional and invalid. This section 3224, Kev. St., was 
originally an amendment to what is now section 3221, and shoiild be 
construed with it; and, being so construed, it seems évident that the 
court is ppohibited from granting the relief sought. It is therefore 
unnecessary to décide whether the complainant would be entitled to 
the relief asked if the allégations of his biUs were true. 

The denlurrers must be sustained, and it is so ordered. 



BRroGBWATBR GAS 00. v. HOME GAS FUEL 00 

(Circuit Court of Appeals, Sixth Circuit. November 27, 1893. 

No. 67. 

1. Contbact—Brbach— Evidence— MoTivB. 

In an action for breach of contract to supply natural gas, évidence of 
largie expenditures in constructlng the necessary pipe Une is inadmii5sible 
to rebut an imputati04 of bad faitli, altbougli the complahit directly al 
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legea the same; for the motlTO of the breach is Immaterial, and the allé- 
gation mère surpliisage. 
S. Same — Evidence of Damages. 

In an action by a gas-distribntlng company agalnst a natural gas Com- 
pany for breach of contract to supply gas under an arrangement for a 
divi^on of the receipts, contemporaneotis contracts by défendant to sup- 
ply consumers at specifled rates, being referred to In the contract sned 
on as one of the sources of such receipts, are admissible as a basis for 
Computing damages. > 

3. Same— Construction— Natdral Qas Companies. 

A contract to supply natural gas, unless unable by "due energy and 
diligence" In maintaining existlng wells and sinking new ones to obtaîn 
a sufflclent supply froin présent or future acquired territory, requires 
•easonable effort and expendlture to connect newly acquired territory 
in a contiguous coimty with the old pipe Une. 

4. KbVIBW — ESTOPPBL. 

A party cannot take adyantage of errer in Instructions givea at his re- 
quest, and stating the law too favorably to hlm. 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

At Law. Action by the Home Gas Fuel Company against the 
Bridgewater Gas Company for breach of contract. Verdict and 
JTidgment were given for plaintifif, and défendant brings error. Af- 
firmed. 

Statement by SEVERENS, District Judge: 

This action was brought In the circuit com-t for the northem district of 
Ohio, In the eastern division thereof, to recover damages for the alleged 
breach of a contract entered Into by the Bridgewater Gas Company, a 
Pennsylvp,nia corporation, with Robert McCurdy and others, on Ist day of 
July, 1887, for the supply of natural gas to them or their assignée, to be 
distributed by the latta: parties to varions public and private buildings In 
the clty and townshlp of Toungstown, In that state. The case was tried 
by a jury, who rendered a verdict for the plaintiff in that com-t, and, after 
judgment thereon, comes hère on a writ of error proseeuted by the de- 
fendant. The contract above mentloned, and which was admitted by the 
answer, contalned a variety of stipulations, but the material parts upon 
which the controversy turned were the foUowing: 

"Whereas, the first party proposes to lay down a supply Une of gas pipe, ex- 
tending from its gas fields, located in Beaver county, in the state of Penn- 
sylvania, to the city of Youngstown, Ohio, for the purpose of fumishlng a 
supply of natural gas, for use as fuel in the manufactm-ing estabUshments 
and the public and private buildings of the city and township of Youngs- 
town, Ohio; and whereas, sald second parties propose to provide for the 
distribution of said gas, through the instrumentality of a gas fuel corpora- 
tion, now organized or to be hereafter organized under the laws of Ohio; 
and whereas, the parties hereto mutually désire to enter into a contract under 
which said first party shall furnish such supply of gas, and under which 
said second parties shall mate provision for its distribution from said sup- 
ply Une to the premises of consumers; Now, therefore, In considération of the 
obligations enterèd into by said second parties, as hereinafter written, said 
first party hereby agrées to go forward and lay down and oonstruct from 
its said gas flelds In Beaver çounty, Pennsylvania, to the city of Yoimgs- 
town, Ohio, a good and substantial Une of wrought-iron gas pipe, about one- 
half of which Une shall be constructed of pipe twelve inches in diameter, 
and the other half of pipe ten inches in diameter, or ail of twelve-lnch pipe. 
Said first party agrées to hâve sald Une completed and ready for opérations 
by the tenth day of November, 1887, and for the period of ten years from and 
after that date said flrst party agrées to fm-nlsh said second parties, or 
their assigna, with a supply of natm:al gas sufllcient for the supply of 
au such consumers wlthin the city or township of Youngstown, Ohio, as 
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sald seçojwîi;Eartles or thelr ftssjgûs may, tram time to time, désire to supply 
wlth gas: provlded, always, that sald flrst party shall, by the exercise of 
due energy and diligence In malntalnlng existing wells In good working or- 
der, and hçi slpWng new ones from time to time, as needed» be able to keep 
up îHi^.jpjPQCure from Its présent or future acquii-ed territory a sufflcient 
supply 9Ç siiiè& gas." 

A suj)sèquenl;, stipulation In the contract provlded that the Brldgewater 
Company mlght furnish gas on its supply Une to the American Tube & 
Iron Company at Haselton, whlch was near the city. Another provision was 
that the parties of the second part were to distribute gas from the supply 
Une to th^ IVIahoning Valley, Iron Company, Brown, Bonnell & Co., Cart- 
wrlght, M^Oûrdy & Co., and the Youagstown RoUing Mlll , Company, with 
whom the Brldgewater Company, on the same day, and. In connection with 
the sàme transaction, made other contracts for the supplying to them of 
natural gas at their several establishments. 

It was also stlpulated in thé contract that if it should be ascertalned 
that tjiç volume of.gas that should be fumished by such a Une of supply 
pipé should be more than sû^clent to supply the sald rolllng mlUs, the 
tube and iron company, atid the patrons Of tne second parties, the flrst par- 
ties migbf sell ail such surplus to other consumers aJ,ong the Une between 
Youngstown and Its gas fields, ■ but with the express understanding that 
the above-enumerated parties should be flrst fuUy supplled in préférence. 

By the terms of the, contract the receipts for the gas thus supplled were 
to be dtvided betweeh the parties thereto on the basis of a percentage 
thereln flked. It was recltêd that the contract was, made in anticipation 
of the fbrmàtlôn of a corporation, to whfch it was understood the second 
parties would asslgn. In pùrsuance of this understanding the Home Gas 
Fuel Company was organized, and In November, 1887, the second parties 
assigned their rlghts under the contract to It. 

The Brldgewater Gas Company proceeded to lay down its supply Une of. 
pipe, and' hadcompleted the Work and begun delivering the gas in No- 
vember, at about the time of the above-inëhtioned assignment to the Home, 
Gas Fuèi' Company, and that company distributed it by its pipes, ■ which it 
had laid In the mean time, to the varlous pSrtles above mçntioned, accord-' 
Ing to the agreemênt It was clalmed by the latter cçmpany, which was 
the plaintifC below, ,that from the flrst the gas suppUed was not in suffi-, 
clent qtiantity to meet the requirements of the contract; and it was shown 
that the Brldgewater Company ceased altOgether to supply gas on the 19th 
of August, 1889, and took up Its Une of plpeà. It was also shown upon the 
trial that the Brldgewater Company, after thé date of the contract, acqulred 
other gas territory in the county of AUegheny, whlch lies adjoihing to Beavei- 
county; and the plalntiff contended that the Brldgewater Company was 
bound to lise reasonable effort to bring that territory Into contribution lo 
supply igas under the contract If the doing so was fairly practlcable. The 
Bridgewat«r Company claimed that, after havlng made aU due exertion to 
furnish the gas, they were unable to provide it, by reason of the failure 
of the gas wells in their flelds in Beaver county, and thé absorption of 
their supply in meeting other obligations of prlor date to thls engagement, 
and that they wére therefore excused by the stipulation of their contract 
in that regard for the breach complalned of, havlng, as théy clalmed, made 
ail the efCort required by It. 

The nillngs of the cotîrt upon the quesUéns of law arlslng at the trial 
are referred to In the opinion. The subject of damages was, by the consent 
of connsel and the direction of the court, divlded Into périods— First, from 
November 10, 1877, to the ttaie of the trial; and second, from that date to 
the expiration of the contract, November 10, 1897. The jury rendered a 
verdict for the plalntiff, assesSing the dain'ages at $27,000 for the flrst- 
named lierlod and nothing for the second. 

ÏÎ10& W. Sanderson and A. W. Jones, for plaintiff in errer. 
Hine & Clarke and George F. Arrel, for défendant in error, 
Be|<)re^AFT ànd LUETOIST, Circuit Judges, and SEVERENS, 
Pistïi«j; ijiudge. 
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SEVERENS, District Judge, having made the foregoing state- 
ment of the case, delivered the opinion of the court. 

Tlie leading questions in the case are involved in the construc- 
tion of tke contract upon which the action was founded, and will 
be dealt with in considering the instructions given by the court 
to the jury. We will first dispose of the allégations of error in the 
rulings of the court upon the rejection and réception of évidence. 
The défendant offered to prove by the witness Hice what was the 
expense of the pipe Une to Youngstown whioh the défendant had 
laid down. This évidence, upon objection by the plaintiff, was ex- 
cluded by the court, and we think properly. It is argued by coun- 
sel for the plaintiff in error that this proof was admissible to rebut 
the imputation of bad faith and improper motive on the part of the 
Bridgewater Company in failing to furnish the gas. But the ac- 
tion was founded upon contract, and the damages sought to be recov- 
ered were such as flow from the alleged fact of faUure to perform 
its stipulations. The motive of défendant in performing or_ vio- 
lating its agreement was whoUy immaterial. The question in issue 
was whether it actually did the one or the other. 

Référence is made to the allégation in the pétition that the dé- 
fendant'» refusai was "with willful intent to violate the rights of 
this plaintiff." But this is mère superfluity, and adds nothing what- 
ever to the substance of the pleading. Such an averment did not 
change the real issue which the court was required to try and dé- 
termine. In cases of contract, as a gênerai rule, the law takes 
no notice of the motives of the defaulting party. The intent can- 
not be averred in pleading, except as matter of form, uor évidence 
be given in regard to it. 8edg. Dam. (6th Ed.) pp. 36, 187, 188; 1 
Greenl. Ev. § 51; Bromfield v, Jones, 4 Barn. & C. 380. 

It is also urged that the proof offered would be persuasive évi- 
dence that the défendant, having so great an interest at stake, would 
not, without good reason, abandon the performance of the contract. 
But such évidence was too remote, and involved the necéssity of 
considering too many other circumstances not relevant to the 
issue, to warrant its admission. 1 Greenl. Ev. § 448; Bank v. 
Stewart, 114 U. S. 224, 231, 5 Sup. Ot. 845. 

It is next assigned as error that the court, against the objection 
of the plaintiff in error, admitted in évidence the contracta of July 
1, 1887, between the Bridgewater Company and three of the roUing- 
mUl companies mentioned in the principal contract. But those 
contracts, besides being contemporaneous with that in suit, and 
connected with it by mutual références, fixed the schedule of priées 
to be paid by the rolling-mill companies for the gas to be supplîed 
them, and this furnished the basis for estimating the value of the 
receipts which were to be divided between the parties to the con- 
tract in suit, and were, therefore, compétent évidence in respect to 
the damages sustained from the defendant's nonfulfiUment. We 
see no reason to doubt that the ruling of the court in the réception 
of this évidence was right. 

TJpon the construction of the contract, on which the controversy 
mainly turned, the parties differed widely. The défendant, the 
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Bridgewater Company, conten^ed that'tlife contràct was to be con- 
strued as if the prior obligations of the company, wMch were known 
to the second party, were recited in the agreement, and its stipnla- 
tioi^ then read as snbject to them. The court, in its instructions 
to the jury, seems practically to hâve adopted this view, and the de- 
fendant'^ contention in that regard was satisfled. We are there- 
for& not required to détermine whether that construction was proper 
or not, the ruling being in the defendant's favor. 

The question left open to review arises upon the provision in the 
contràct that the défendant should not be held liable for the 
failure of gas if that resuit happened notwithstanding the exercise 
of dueenergy and diligence in maintaining existing wells in good 
working order and in sinking new ones f rom time to time, as needed, 
in its présent or future acquired territory. The défendant below 
contended that it was not bound to aoquire the new territory in Alle- 
gheny .eounty, and that, if it did, such acquisition not being obliga- 
tory, it was not bound to turn the supply from that territory into 
the yonngstown Une. The plaintiff iùsisted, on the contrary, that 
upon the acquisition of that territory, if it could, with a fairly rea- 
sonable effort and" expense, having regard to ail the circumstances, 
be bcought into connection with the Youngstown line, it was brought 
under tiîe opération of the eontract, and the défendant was bound 
to exercise diligence and energy in sinking and maintaining its 
wells in that territory for the supply of the gas contracted for. The 
court agreed with the plaintiff in this construction, and instructed 
the Juiy accordingly. We think that this was right. There was 
nothing in the eontract which restrjcted the area within which the 
after-acquired territory nlight be located to Beaver eounty. The 
business of the Bridgewater Company was the production of gas, 
and its supply to distant localities. Nothing appears from which 
it should be necessarily implied that it was in the contemplation of 
the parties that its opérations for supply should be limited to Beaver 
eounty. It may be that the territory in the adjoining eounty of 
Allegheny was more nearly contiguous to, and even more conven- 
iently operated in connection with, its fields in Beaver eounty, 
than other lands in the latter eounty which it might acquire. There 
is therefore no such limitation in the express terms of the eontract, 
and there is nothing in the nature of the circumstances as shown 
by the proof, from which the court would be justifled in interpolat- 
ing it by implication. We think the limitations put by the court 
upon the liability of the défendant to use its gas fields in Alle- 
gheny eounty to contribute to the supply of gas under the eontract 
were sufiSciently favorable to the défendant. 

The court, after giving fuU instructions to the jury upon this sub- 
ject, and explaining the rights and obligations of the parties under 
the eontract upon the construction which we hold to be the proper 
one, yielded to a request of the défendant to charge the jury as 
follow«: 

"If the jury shall find from the évidence that, after the parties entered 
Into the written eontract In question In this action, the défendant Com- 
pany found, procured, and developed a natural gas fleld or ten'itory la 
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the cotinty of Allegheny, no part thereof being lu the county of Beav«r, 
and did connect the same by pipes wlth its other natural gaa field wlthln 
BeaTer county, In order to Increase Its supply of natural gas for gênerai 
distribution, as well as the supply to the plaintlff company, then the court 
charges you that so dolng would net change In any manner. In the ab- 
«ence of a new or additlonal contract or agreement between the parties, 
the obligations of défendant under the written contract orlglnally entered 
tnto by the parties, so as to require défendant company to continue such 
supply from such natural gas fleld outslde of Beaver county to plaintlff. 
The original contract being spécifie and unambiguous in Its terms with re- 
spect to the fields to be drawn on for a supply of gas, Its provisions cannot 
be changea by the acts of the parties under It, unless such acts amount to a 
■new or différent or subséquent agreement for some valid and new or addi- 
tlonal considération." 

It is now insisted that the charge of the court was inconsistent, 
that the law was rightly stated in the request of défendant, and 
that the previous instruction of the court was therefore wrong. 
We do not agrée to this, and, for the reasons already stated, think 
that the défendant was not entitl'ed to this instruction. But though 
we think it was error to give it, it is clear that the défendant, hav- 
ing invited the court to do so, is not in position to complain of it, 
or allège for error any inconsistency produced thereby. Upon the 
whole record we are of the opinion that the défendant has no rea- 
son to complain either of the resuit or the rulings upon which it 
was reached. 

The judgment must be afiQrmed, with costa. 



CHICAGO, R. I. & P. KT. CO. v. LINNBT.» 

(Circuit Court of Appeals, Eighth Circuit December 4, 1S93.| 

No. 333. 

i, Mastbb abtd SKBVANT—NEGLiaKNCK— Instructions — Raii.road Companœb. 

The rule that a servant assumes, not only the ordinary rlsks known to 
bim, but also those which could be known by the exercise of ordinary 
care and prudence, should be given to the jury in ail cases where It la 
applicable; but the fact that the latter qualification Is omitted In a 
gênerai statement of the law is immaterlal, when It is afterwards cor- 
rectly given In its spécifie application to the facts of the case, 
t. Same. 

An Instruction that a railroad company Is under obligation to Its brake- 
men to provide and malntain reasonably and ordinarily safe coiipling 
apparatus on the cars used by it Is no ground for reversai, when im- 
medlately followed by further instructions clearly expressing the qualifi- 
cation that the duty Is to use ordinary care in that regard. 

Ih Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

At Law. Action by Eobert T. Linney against the Chicago, Rock 
I&land & Pacific Railway Company for personal injuries. Verdict 
and judgment for plaintifE. Défendant brings error. Affirmed. 

W. F. Evans and Frank P. Sebree, (M. A Low and H. C. Mc- 
Dougal, on the brief,) for plaintifE in error. 

E. H. Stiles, (E. M. Harber and Ot. A. Knight, on the brief,) for 
•défendant in error. 

' Rebeorlng denied January 29, 1891. 
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Before OAUDWELiL and SAIîBOBN, CSrcmt Jndges. 

SA:NB0RN; OireTlit Judge, At Eldon, in thé âtate of lowa, be- 
tween 3 and i o'clock in the moïning of Novembër 20, 1890, Eob- 
ert T.-Iinney, the défendant in error, who was a bmkeman in the 
employment of the plaintif? in error, the Chicago, Bock Island & 
Paciflc Eailway (Dompany, was cnished between the tender of an 
engine and a box car, whUe attempting to couple them together. 
For this injury he recovered a verdict and judgiuent against the 
Company for |11,000, on the grmind that the latter negligently 
fumished a box car, the stem of the drawhead of which was so 
short or so loose that, when the drawhead was struck by another 
car or engine, it would not project and hold the box car a sufûcient 
distance apart from the approaching car or engine to enable the 
brakeman to stand between them to make the coupling, as such 
drawheads ought to and usually.do, but that it would slide back 
until the approaching car or engine would crush the brakeman 
who attempted to couple them in the usual manner. The défenses 
pleaded in the answer were no négligence on the part of the Com- 
pany, fuU knowledge of the defeci^ and of the dangers and risks 
from it, and an assumption of thèse dangers and risks, by the de- 
fendant in error, and that his injuries were caused by his own 
carelessness. The box car on which this defective drawbar was 
found must hâve been hauled into Eldon by the Eock Island Com- 
pany, for it appears from the record that no other company had 
or operated a railroad through that town. The car was a Mer- 
chants' Dispatch car,^such a car as requires, and is usually pro- 
vided with, a longer stem for its drawhead than those used on the 
cars of the Eock Island Company. But the évidence tended to 
show that there was one of the short Eock Island stems of this 
company upon the drawhead of this car. Until the défendant in 
erjôr had occasion to couple the engine to this car, he had not seen, 
or had any opportunîty to see or examine, the car or its drawbar. 
He made the attempt to couple them in the darkness of the night, 
and testifled that the drawhead looked right, and he saw no 
defëct in it, as he stepped in to make the coupling. In fact, the 
stem of the drawhead was so short that it permitted the engine and 
car to come into such close proximity that they crushed the défend- 
ant in error, when, if the stem had been of proper length and prop- 
erly fastened, it would hâve held them apart, and he would hâve 
made the coupling in safety. Two, or three of the trainmen testi- 
fled that they discovered the defective condition of this drawbar, 
and gave notice of it to the défendant in error just before the acci- 
dent; but he denied that he ever had any knowledge or notice of 
the defect from any of thèse witnesses, or otherwise, before the 
accident, and the jury hâve found in his favor upon this issue. 

The flrst error assignèd, and the one chiefly relied on in this case, 
ia that the court below.charged the, jury as foUows, without insert- 
ing in the charge the words inclosed in brackets, when it should 
hâve inserted them, and should hâve given to the jury the qualifica- 
tion of the charge they express: 
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"If you flnd from the évidence in ihe case that tlie cotipling apparatus 
of the car in question was defective, as claimed by plaintiff's attorneya, and 
in tbe respects whieh I hâve just described, and if you furthermore flnd 
from the évidence that such defect in the coupling apparatus rendered the 
act of coupling an engine to the car in question more than ordinarlly dan- 
gerous, and that such defect was the sole cause of the Injury which plaintiffi 
has sustalned, and that the defect and the danger attending the coupling 
of the car was not known to, [and could not, by the exercise of ordinary 
care and prudence, hâve been dlscovered before the accident by,] the plain- 
tlff when he attempted to make the coupling in question, then the plaintlfC 
wlU be entitled to recover, provlded you ïurther believe and flnd from the 
évidence that such defect as exlsted in the coupling apparatus was elther 
known to the defendant's car inspectors, whose duty It was to inspect the 
car in question before the accident happened, or that, in the exercise of 
ordinary care and diligence on thelr part, the defect in question ought to 
hâve been dlscovered by them, and to hâve been repaired, before the plain- 
tlfC was hurt" 

It goes without saying that it is the gênerai rule that the servant 
assumes the ordinary risks and dangers of the employment npon 
which he enters, not only so far as they are known to him, but also 
so far as they would hâve been known to one of ordinary prudence 
and sagacity in his situation, by the exercise of ordinary care. 
Manufacturing Oo. v. Erickson, 5 G 0. A. 341, 55 Fed. 943, 946; 
Fuel Co. V. Danielson, 57 Fed. 915. Moreover, thisrule should be 
carefuUy given to the jury in the chaire of the court, in every case 
in which the issues and the évidence make it applicable, and the 
déclaration of it is not rendered futile by more spécifie instructions, 
that clearly and properly guide the jury as to their flndings upon 
the issues and évidence presented in the particular case on trial. 
In this case the défendant in error had never had an opportunity 
to discover the defect in question before the occasion on which 
he attempted to make the coupling and was injured. This was 
in the darkness of an autumn night. The record discloses no évi- 
dence that the defective car had ever been at Eldou, or at anj' 
other place where the défendant in error was, or where he had ever 
seen i^ or had any opportunity to see or examine it, by the exercise 
of the gr^,test diligence, before the occasion on which he was in- 
jured. According to this record, there were two ways, and two 
wa.ys only, in which he might hâve known or might hâve dlscovered 
the defect and the danger before he was crushed, and thèse were 
(1) by the notice which the trainmen testifled they gave him before 
he attempted to make the coupling, and which he denied receiving; 
and (2) by more carefuUy and prudently examining the car on the 
occasion when he attempted to make the coupling. Kegarding the 
flrst, the court charged the jury speciflcally that if they believed 
from the évidence that he was notified by the trainmen of the de- 
fect and danger before he undertook to make the coupling, and he 
afterwards undertook to make it in the usual way, by stepping 
between the cars, he voluntarily assumed the risk, and was not 
entitled to recover. Eegarding the second, the court charged the 
jury as foUows: 

"li you believe and flnd from the évidence that the plalntlfl, by his own 
want of ordinary care and prudence on the occasion of the Injury, elther in 
the manner in which he undertook to make the coupUng, or in any other respect. 
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Immedl^tely contrlbuted to bring about oçoccasion the Injury of whlcli he com- 
plalns, tben he was guilty ot contributory négligence which -wlll preclude hlm 
from recpvering, and you will so find." 

Sere were complète and spécifie instructions to the jury that if 
the plaintiff, before or at the time of the accident, knew, or by the 
exercise of ordinary care and prudence could hâve discovered and 
aroided, thîs danger, in the only ways that, according to the évi- 
dence, he had any opportunity to know or discover it, he could not 
recover. In our opinion, thèse instructions supplemented and quali- 
fled the portion of the charge objected to, and left it without just 
ground fôr exception. They m,oré clearly and appropriately pre- 
sented to thé jury the exact questions they were to décide, and the 
rules of law governing them, under the pleadings and évidence in 
this case, than any statenaent of the gênerai rule could hâve dpne. 
They applied the gênerai rule to the spécifie issues in this case, 
and gav:e the plaintiff in error every advantage of it that it was 
entitled to under the évidence. 

Tliat portion of the folio wing charge which is inclosed in brackets 
is lassigned as error: 

"[But a railroad company la under an obligation to its brakemen to see that 
the cars ifl, use upon Its road, whether they are its own cars or cars receired 
from sojpe foreign road, are provlded wlth coupling apparatus, such as draw- 
bars, buffers, and bumpers, that are reasonably and ordinarlly safe to be used.] 
A railroa'd company is not bound to see that the coupling appllances In use 
upon aE of its bwn cars, or the cars in its possession recelved from other roads, 
are the safest possible appliances, or of the latest and most Improved pattern. 
It may use such coupling appliances as are In use at the time by other rail- 
roads, and such as are regarded by pi-udent railroad men as ordinarily safe and 
fit to be used, even though such appliances are not of the latest and most 
improved pattern; but, whatever may be the tdnd of coupling appliances in 
use pn any of its cars, the railroad company Is vmder an obligation to its 
brakemen to exercise ordinary care in seeing that the coupling appliances in 
use are free from any such defect as will render the act of coupling cars witb 
that particular specles of coupling appUance more than ordinarily dangerous; 
and if a railway company violâtes its duty in this respect, and by want of 
ordinary care on its part, or on the part of its car inspectors, It permits a 
coupling appliance to be used that is defective in any respect, and by reason of 
such defect the car Is hot in an ordinarily safe and fit condition to be coupled, 
then it Is liable to a brakeman for any personal injury which he may sustain 
while in the discharge of hls duty, which is occasioned solely by such defect" 

The basis of this assignment îs that the court declared that the 
railroad company was under an obligation to its brakemen to see 
that the cars in use upon its road were reasonably and ordinarily 
safe to be used, when it should hâve charged that its obligation 
was to exercise ordinary care to see that they were reasonably safe. 
Undoubtedly, the extent of the duty of the master to the servant 
in this respect is to exercise ordinary oare to furnish reasonably 
safe màdhinery and appliances, and to use ordinary care and dili- 
gence to keép them in a reasonably safe condition. Eailway Co. 
V. Jarvi, 3 C. 0. A. 433, 53 Fed. 65, 67, 68. But nô intelligent juror 
could; we think, hâve heard the charge on this subject which we 
hâve quoted, without clearly understanding that this was the exact 
extent of the master's duty. The portion of the charge excepted 
to is the statement that a duty rested upon the master in this re- 
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gard. The remainder of the charge on this subject clearly deflnes 
the extent and limits of that duty, in strict accordance with the 
established rule. An exception cannot be sustained to an isolated 
sentence of the charge of a court upon a particular subject, when 
the entire charge upon that subject fairly states the law. Eailroad 
Ck). V. Gladmon, 15 Wall. 401, 409; Evanston v. Gunn, 99 U. S. 
660, 668; Stewart v. Eanche Co., 128 U. S. 383, 385-388, 9 Sup. Ct. 
101; Spencer v. Tozer, 15 Minn. 146, (Gil. 112;) Peterson v. Eail- 
way Co., 38 Minn. 511, 39 N, W. 485; Simpson v. Krunadick, 28 
Minn. 352, 10 N. W. 18. 

There are several other assignments of error, such as that the 
court refused to instruct the jury to return a verdict for the plain- 
tifl in error; that the dépositions of certain witnesses were im- 
properly admitted; that the court erred in ovemiling the motion 
in arrest of judgment because the complaint did not state facts 
sufflcient to constitute a cause of action; and that the court re- 
fused to grant a motion for a new trial. None of them are worthy 
of extended notice. It is sufificient to say that we hâve carefuUy 
examined the pleadings, the évidence, and each of the supposed 
errors assigned, and are of the opinion that no substantial error ap- 
pears in the record of the trial of this case. 

The judgment below is afiarmed, with costs. 



UNION STOCK-YARDS & TRANSIT 00. et al. v. WESTERN LAND & 
CATTLE ce, Limited. 

(Circuit Court of Appeals, Seventh Circuit. December 1, 1893.) 

No. 8. 

L CoKDiTioNAi, Sale— Agbbembnt for Agistment aud Sale of Cattlb. 

Défendant undertooli to transport plaintifE's cattle to his farm at liis 
expense, and there feed and care for them for a perîod of several weeks, 
for the purpose of their being profltably marketed by plaintiff, agreeing 
that they sihould not deterdorate in flesh or condition; that he would pay 
at an agreed valuation for aU losses from any cause, and would employ 
at his own expense a herdsmaa selected by plaintiff; his compensation 
to be the money realized from the sale of the cattle, exceeding a stated 
sum per head, after deducting expenses of shipment and sale; and he 
walved ahy lien against the cattle. Beld, that the transaction was not a 
conditional sale, but a bailment. 

8. Samb — Recording. 

Such transaction la not withln the ptirview of Rev. St Mo. § 2505, 
maMng conditional sales void as to creditors and purchasers, uuless in 
writing and recorded. 

3. Pakol Evidence to Vakt Wptting. 

Such agreement being in writing, paroi évidence of previous negotiations 
by défendant with plaintiff to pm-chase the cattle on crédit is inadmissible. 

In Error to the CJircuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

At Law. Keplevin by the Western Land & Oattle Company, 
Limited, against the Union Stock- Yards & Transit Company, Simeon 
F. Hall, Jefferson E; Gréer, William Hall, and Daniel HalL Ver- 
v.59p.no.l — 4 
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dict ând judgment for plaintlff. Défendants bring error. Af- 
firmed. 
Stateinent by JENKINS, Circuit Judge: 

The déféndtot In error brought suit In replevln to recover 300 head of 
Texas stéérs branded W. 0. 0. ,The déclaration embraced three counts, one 
in the ceplt, one in tlie detinet,'and the thlrd in trover. ïo the first and 
second coimts, in addition to the usual pleas o( non cepit and non detinet, 
there werë pleas— First, of property in Simeon F. Hall, William Hall, and 
Jeffierson B. Gréer; and, second, of property ta Daniel Hall. Hiese pleas 
were fllèd by ail tbe défendants to the suit, except Daniel Hall, who made 
default. The replication alleged property in the plaintiff, denying property 
in the parties named. At the trial a verdict passed for the plaintiff. 

The blU of exceptions discloses that at the trial the plaintiff introduced 
three contraéts between the cattle company (défendant in error) and Daniel 
Hall,— one dated September 6, 1884, one dated October 1, 1884, and one 
dated October Ift 1884. Theflrst relates to 600 head of Texas steers, the 
second ^tp 379 head, the thlrd to 22 head, ail branded W. 0. C. The con- 
tracts are Bubstantially alike in their terms. The following is a copy of 
the flrst: "Ttois contract and àgreement made and entered into this sixth 
day of Septembei-, 1884, by and between Daniel Hall, of Grundy county, 
Missouri, and; the Western Land and Cattle Company, liimlted, a corpora- 
tion organlze^i apd exlsting under the la-ç^^s of Great Brit^in, wituesseth, 
that the sald Hall hereby agrées, within four days from thla date, to receive, 
of the propôrtyôf thla said company, a nunibH- not to exceed sixhundred (600) 
Texas steers, beef cattle, each and ail of said steers being marked and 
branded wlth the brand W. 0. 0., from the sald land and cattle company, near 
Lexington Junction, in Ray coùnty, Missouri, where said cattle are now 
located and pasturlng, for the following purposes and upon the following 
express conditions, only, to wit: The said Hall is to transport said cattle 
from their présent location to his farm in Grundy and adjacent counties at 
his (Hall's) own charge and expeijse, and said Hall is there to properly feed, 
fatten, and care for said cattle' for the purpose of their being profitably 
marketed by sald company, and to that end sald Hall agrées that said cattle 
shall not deteriorate In flesh or condition from their présent state, and said 
Hall is to cotomence feeding said cattle corn by September 25, 1884, and keep 
it up whlle said cattle remain in his care; that said Hall shall be and is 
liable and agrées to pay for ail losses of said cattle, arising from death, dis- 
ease, escape, theft, or any causé whatsoever, at the agreed valuation of 
thirty-six (86) dollars per head. And it is further agreed by the parties 
hereto that the perlod of said pasturage and care of said cattle by said Hall 
shall extend to December 15, 1884, and that during sald -period, from time 
to time, the sald cattle may and shall be shipped for sale^ or sold where they 
may then be^ by said company, by J. A. Forbes, its manager. And the said 
Hall further agrées to employ a cimpetent herdsman, to be selected by said 
J. A. Forbes, whose sole duty shall be to attend to sald cattle, and said Hall 
to pay sald herdsman thlrty dollars per month wages, and fumish board and 
lodglng snltable for sald herdsman. And, In full considération for the full 
and falthful performance of ail the acts and promises to be done and per- 
formed by sald Hall as aforesald, the said Hall agrées to receiye in full 
compensation therefor ail moneys that may be reallzed by sald company 
from the sale of sald cattle orer and above the sum of thlrty-slx 05-100 dollars 
per head, after deducting ail costs and expenses Incurred by said company 
in and about the sales or shipments of said cattle. And the sald Hall 
hereby, for himself, his heirs and asslgns, expressly walves any lien, either 
as agister or of any ottter kind or character, or lien agalnst sald cattle whlch 
may arise during the performance of this contract, either by law or other- 
wise. And said Hall further agrées to Iseep and malntain said cattle while 
in his charge free from ail clalms, charges, liens, or llabiUty whatever, from 
whatever source arising, except from the acts of sald company or said J, 
A. Forbes." Dellvery of 1,000 cattle under the several contracta was made. 
Of thèse cattle, SOiO had been brotight by Simeon F. Hall, William Hall, and 
Jeffierson Gréer, three of the plaintiffs In error, and composing the firm qf 
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Hall, Gréer & Co., from the fann of Daniel Hall, in Grundy county, Mo., 
and placed in the stoclî yards of the Union Stocli-Tards & Transit Company, 
at Chicago. They were so taken and claimed by Hall, Gréer & Co. nnder a 
chattel mortgage from Daniel Hall to them, dated December 13, 1884, of 
"three htmdred (300) head of Colorado-Texan cattle, whlch are now being 
fed on my farm in Marion township, Grundy county, Missouri; said cattle 
being a part of the thousand cattle purchased by me of the Western Land 
and Cattle Company in September and October last. And I hereby certify 
that there are no other Incumbrances against the 300 head of cattle hereby 
transferred. Said cattle being branded W. C. C. on the right side." The 
mortgage purports to be given to secvire the sum of $5,000, with interest, on 
the 13th day of January, 1885, and was on the day of its exécution flled for 
record in the office of the register of deeds of Grundy county, Mo. 

Hall, Gréer & Co. also gave évidence that at the time of the giving and the 
recording of the chattel mortgage the 300 cattle described therein were on the 
farm of Daniel Hall in Grundy county, and in his possession; that they saw 
the cattle there in the possession of Daniel Hall, and that, at the time they so 
loaned and advanced the money to Daniel Hall, they caused an examination of 
the records in the office of the recorder of deeds of Grundy county, for the 
purpose of ascertaining whether there was of record any lien or incumbrance 
on the cattle by way of chattel mortgage, bUl of sale, conditlonal sale, or other- 
wise, and whether there was anything on the records of that office to show 
that Daniel Hall was not the absolute and uncondltional owner of the cattle, 
in his own right, free from ail liens or incumbrances of any klnd whatever; 
that upon such examination nothlng was found of record, showing that Daniel 
Hall was not such owner, nor was there any record of any mcumbrance or 
lien by way of mortgage, bill of sale, conditional sale, or otherwise, except 
one chattel mortgage by Daniel Hall to Keenan & Hancock, of Chicago, 
111., on 150 cattle of the 1,000 cattle, to secure the payment of $1,000, and also 
a mortgage by Daniel Hall to Hall Bros., of Kansas City, on other of said 
1,000 cattle, to secure the payment of $1,287.85; that at the time they loaned 
the money, and took such chattel mortgage as secm-lty therefor, they believed 
that Daniel Hall was such owner, and had no notice, knowledge, information, 
or belief that the plaintiff had or claimed any right or title to the cattle, or 
any of them, but that they did believe, in good faith, that Dani'el Hall was the 
absolute owner of the cattle; that, at the time of making the chattel mort- 
gage, Daniel Hall pointed out to Hall, Gréer & Co. 239 cattle that were sepa- 
rate and apart from ail other cattle, in a lot by themselves, and designated 
them as a portion of the 300 cattle described in the mortgage, and also showed 
and pointed out to Hall, Gréer & Co. other cattle on his farm, to a greater 
number than 61, as cattle from which the remainder of the 300 cattle 
described in the chattel mortgage were to be taken; that afterwards Daniel 
Hall, with Simeon F. Hall, separated from the cattle so pointed out 61 other 
cattle, to make up the number of 300 cattle described in the chattel mortgage ; 
that said 239 cattle and said 61 cattle were afterwards, and before the com- 
mencement of this suit, taken by Hall, Gréer & Co. on their chattel mortguj^o 
from the farm of Daniel Hall, in Grundy county, and were by them, with tlie 
consent of Daniel Hall, and with the knowledge of one Stevens, agent of the 
plaintifC, put on board of cars for shipment to Chicago, for sale on the market 
in Chicago, and were by them transported to Chicago, and placed In the pos- 
session of the Union Stock- Yards & Transit Company, where they were wheii 
they were taken on the writ of replevin in this case. 

The défendants also gave évidence to the efCect that, of the said $5,000, 
there was appropriated enough to pay the debt owing by Daniel Hall to 
Keenan & Hancock; that there was left at the bank in Trenton, Mo., $1,287.75, 
to pay the debt of HaU Bros., of Kansas City, upon their dellverlng to and 
surrendering to the bank their note against Daniel Hall, and a release of the 
chattel mortgage to Hall Bros.; that Hall Bros, did not comply with the con- 
ditions on which the money was left at the bank, and did not obtain the 
money, and that on December 13, 1884, Hall, Gréer & Co. withdrew such 
money from the bank; and that there remained unpaid, of the $5,000 secm-ed 
by the chattel mortgage to Hall, Gréer & Co., the sum of $3,753.92, with inter- 
est from December 13, 1884, at 10 per cent, per annum. 
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At the trial Hajl, Gréer & Oo. oflèred to prove certain facts. The court 
heard the évidence In the absence of thé jury, the question of its materiality 
being reserved. Such évidence was to the effect that Daniel Hall, prier to the 
6th day o( Septembef, 1884, and prlot to the exécution and dellvery of the 
contracta, had negotiatlons wlth certain brokers or agents of the plaintif? 
(défendant In error) In regard to the purchase of the cattle from the plaintiff 
at the price o( $35 per head, for a term of crédit, and Interest on the purchase 
priée at 12 per cent ,per annum from that time until thei time to be agreed 
upon between the parties for the payment of the purchase priée for the cattle; 
that the cattle dèscribed in the contract of September 6, 1884, -were none of 
them dellvered to Hall until after the exécution of the contract, and were 
delivered to Hall under and in pursuance of the contract, and that when the 
contract was prepared the sum of $36.05, named therein, was arrived at by 
casting interest on the sum of $35 at 12 per cent for the time to elapse 
between the daté of the contract and the time specified in the contract for 
shipping the cattle, and that the declared purpose of the contract, at the time 
it was so made'and delivered, was that the cattle company should retain the 
title to thé câttié, and should sell the same, glving Hall the benefit of any 
increase in thé market value of the cattle, by reason of the feeding, above $35 
per head, and 12 per cent, per annum interest; and that the same state of 
facts existed Uû' relation to the cattle deserlbed in thé-other two con tracts, 
wlth the exceptioû that the cattle deserlbed and mentioned in the two con- 
tracts dated October, Ist and 16th, rèspectively, were actually dellvered tnto 
the possession of Hall before the two contracts were slgned. Thereupon the 
court decided tiàt such évidence was not compétent to be submitted to the 
jury; that the contracts must be held to be controlling and binding on the 
parties, as contalnihg ttie whole transaction between them in relation to the 
cattle deserlbed therein, and refused to submlt such évidence to the jiu-y, or 
to permit the défendants to give évidence of any matters in relation to the 
negotiatlons between the parties in regard to the terms and conditions on 
Whlch the cattle should be delivered to Hall, which were had before the con- 
tracts in writlng were made; that the negotiatlons in regard to the proposed 
purchase of the cattle by Hall were between HaU and certain brokers of the 
plaintiflf, who had no authorlty to make a sale of the cattle upon crédit; and 
that when the proposition of Hall was submitted to Mr. Forbes, the manager 
of the plaintiff, he refused to make a sale to Hall on crédit, but proposed to 
let Hall take the cattle on the terms of the contracts, and Hall acceded to the 
term so Insisted upon by Forbes. To this ruling the défendants excçpted. 

The court directed a verdict for the plaintiff, to which ruling a proper excep- 
tion was taken. 

J. A. Sleeper, for plaintiffs in error. 

Charles B. McCoy, (Charles E. Pope, of counsel,) for défendant in 
error. 

Before WOODS and JENKENS, Circuit Judges, and BAKER» 
District Judge. , 

JENKHSrS, Circuit Judge, (after stating the facts.) If the con- 
tract constitutes a bailment of personal property, and Hall was an 
agister, the judgment is clearly right. If, on the other hand, the con- 
tract should be construed as a conditioaal sale of personal property, 
reserving title in the vendor until payment of the purchase price, 
then, by force of the statutes of Missouri, (Eev. St. c. 34, §§ 2505- 
2508,) the contra,ct is void as to Hall, Gréer & Co., who, for the pur- 
poses of this case, as presented to us, must be deemed purchaeere 
for value, without notice of the rights of the cattle company. The 
purpose of that statute is to avoid, as against subséquent purchasers 
in good faith, and creditors, aH secret liens upon personal property. 
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Hervey v. Locomotive Works, 93 U. S. 664; Fosdick v. Schall, 99 U. 
S. 235, 250; Harkness v. Eussell, 118 U. S. 663, 7 Sup. Ot. 51; 
Coover v. Jolinson, 86 Mo. 533; Peet v. Spencer, 90 Mo. 384, 2 S. W. 
434. 

The cause must therefore be determined by tke construction to 
be placed upon the contracts under wMch possession of the cattle 
was delivered to Hall. In the solution of that question, we must 
search for the intention of the parties, as it may be gathered f rom 
a reading of the entire instrument, and not f rom any separate provi- 
sion of it, — the real design of the contracting parties, as disclosed 
by the whole contract. We should not regard any mère formula 
of words, nor permit parties to avoid the statute by any cloaking of 
intent. If, as is asserted, the contpact, as expressed, is a mère 
device to évade the lavr of Missouri, it undoubtedly becomes the 
duty of the court to tear away the mask, and déclare the real na- 
ture of the transaction. The true intent and meaning of the con- 
tract does not dépend upon "any name which the parties may hâve 
given to the instrument, and not alone on any particular provisions 
it contains, disconnected from ail others, but on the ruling inten- 
tions of the parties, gathered from ail the language they hâve used. 
It is the légal effect of the whole which is to be sought for. The 
form of the instrument is of little account." Heryford v. Davis, 
102 U. S. 235, 243. 

It is of the essence of a contract of sale that there should be a 
buyer and a seller; a price to be given and taken; an agreement to 
pay, and an agreement to receive. "Sale" is a word of précise légal 
import. "It means, at ail ttmes, a contract between parties to give 
and to pass rights of property for money, which the buyer pays, or 
promises to pay, to the seller, for the thing bought and sold." Wil- 
liamson v. Berry, 8 How. 544. A conditional sale implies the de- 
livery to the purchaser of the subject-matter, the title passing only 
upon the performance of a condition précèdent, or becoming re- 
invested in the seller upon failure to perform a condition subsé- 
quent. It is not infrequently a matter of diiïiculty to accurately 
distinguish between a conditional sale and a baUment of property. 
The border Une is somewhat obscure, at times. The difficulty must 
be solved by the aseertainment of the real intent of the contracting 
parties, a« found in their agreement. There are, however, certain 
discriminating earmarks, so to speak, by which the two may be dis- 
tinguished. It is an indelible incident to a bailment that the bailor 
may require restoration of the thing bailed. Insurance Co. v. 
Eandell, L. E. 3 P. G. 101; Jones, BaUm., (3d Ed.) pp. 64, 102; 2 
Kent, Comm. § 589. If the identical thing, either in its original or 
in an altered form, is to be returned, it is a bailment. Powder Co. 
V. Burkhardt, 97 U. 8. 116; Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 
99. In a contract of sale there is this distinguishing test, common 
to an absolute and to a conditional sale: that there must be an 
agreement, expressed or implied, to pay the purchase price. In a 
bailment, if a bailment for hire, there must be payment for the use 
of the thing let or bailed. Heryford v. Davis, supra. If service is 
to be rendered the subject-matter of the bailment, there must be 
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compensation for the service, unlêsa the bailment be a mandate. In 
a contract of conditional sale the agreement to pay the purchase 
priée may be masked so as to give it the appearance of an agree- 
ment to pay for use. In such case the court must ascertain the real 
intention of the contracting parties from the whole agreement, read 
in the light of the surrounding ciréumstançes. 

We must therefore subject the provisions of the contracts in 
question to the tests declared, to ascertain the real design of the 
contracting parties; to détermine whether, under them, the cattle 
were bailed, or conditionally sold. Careful scrutiny of the agree- 
ments, in the light of légal prineiples, compels us to the conviction 
that they must be held to be contracts of bailment. Their essen- 
tial terms are within narrow compass. Hall agreed to transport 
the eattle to his farm at his own expense, and there feed them, that 
they nùght be profltably marketed by the cattle company. He 
covenanted that they should not deteriorate in flesh or condition. 
He bound himself to pay, at an agreed valuation, for ail losses of 
the cattle arising from "death, disease, escape, theft, or any cause 
whatever," He was to employ at his own expense a herdsman sdect- 
ed by the cattle company. The pasturage was to extend over a 
period of some 14 weeks, during which time the cattle company 
should ship the cattle to market, or sell them in pasturage. Hall 
was to receive, in fuU compensation for his services and expendi- 
tures, ail moneys realized from the sale of the cattle by the cattle 
company in excess of $36.05 per head, after deducting the expenses 
of shipment and sale. He also waived any lien upon the cattle for 
his, own services. There is wanting hère an essential élément of a 
sale, — an agreement to pay a price. Hall took upon himself no 
obligation of that character. He asisumed no debt to the cattle com- 
pany. If the cattle, upon sale, should produce less than the stated 
amount per head above transportation and expense of sale, the loss 
vvould fall upon the cattle company, not upon Hall. The latter 
took no risk of the market, except as it might affect his compensa- 
tion for care and feed of the cattle during the period of pasture. 
The value of the cattle would dépend largely upon their condition 
when exhibited in market. That condition depended largely upon 
the character of their care and pasturage. This being within the 
peculiar duty of Hall, it was wisely provided, to stimulate Mm to 
diligent care of the cattle, that compensation for his service should 
be contingent upon the amount realized upon sale. So to that 
extent he took the risk of the market But if, by reason of a gên- 
erai dépréciation in the value of cattle, the stated smn per head 
should not bë realized. Hall would lose compensation for his service, 
and the cattle company would suffer the decreaise in value. So 
that each party assumed a hazard of the venture,— the one having 
at risk his property; the other, his compensation for service in the 
care of that property. Hall was a mère agister, with compensa- 
tion for service contingent upon the price obtained upon sale of the 
cattle. He was under no obligation to purchase the cattle, nor to 
pay for them, nor did he warrant their market value. We perçoive 
no suggestion in the writings that any conditional sale of the cattle 
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to Hall was contemplated. In no event was he to be invested wità 
the title. He was in fact, in any event, to return thèse cattle to 
the cattle company. The company, net Hall, had the power of dis- 
position. The company, not HaU, was to sélect the time of sale 
and the market. The company, not Hall, was to transport the 
cattle to market; and while in transit, and thereafter while await- 
ing sale, the cattle weré to be in the possession of, and at the risk 
of, the company. 

It cannot be denied that one stipulation of the contract, con- 
sidered by itself, gives countemance to the suggestion of a condition- 
al sale. We refer to the provision that Hall should be liable "for 
ail losses of said cattle arising from death, disease, escape, theft, 
or any cause whatever." Standing alone, this clause woald be 
strong to show that Hall assumed the burden of ownership. It 
would be most unfair, however, to judge the contract by a single 
clause disconnected from the other stipiilations contained in it 
We must hâve regard to the entire agreement to détermine the mean- 
ing of any part of it. It may well comport with a bailment of prop- 
erty that the bailee assumes the character of insurer of the thing 
balled while it remains in his possession, and as to those disasters 
which he, by the exercise of care, could largely guard against, and 
which would be greatly promoted by his négligence. It is compé- 
tent for a bailee so to enlarge his responsibility. Sturm v. Boker, 
150 U. S. 312, 14 Sup. C5t. 99. Such a clause, read in connection 
with the other stipulations of the contract, may well be held a wise 
provision, imposing upon the bailee, in the care of the cattle while in 
his custody, the liability of an insurer, stimulating the exercise of 
care for them. Nor are we able to place upon the language em- 
ployed the construction contended for, which would impose upon 
Hall accountability for dépréciation in market value. We find no 
warrant for such suggestion. The provision is limited to the period 
that the cattle remain in Hall's care, not after the redelivery of 
them to the company, when and when only they were to be sold. 
The provision comprehends "losses of said cattle" only, not loss by 
dépréciation in market value; and that loss must arise from "death, 
disease, escape, theft, or any cause whatever." "Noscitur a sociis." 
We cannot indulge a strained construction of the stipulation to 
qualify the clear intent of the agreement considered in its entirety. 

It may be, as suggested by counsel, that Hall could pay to the 
cattle company the stated sum per head, and so obtain title to the 
cattle. That would result, because he was entitled, as reward for 
his service, to the proceeds of the cattle in excess of the stated sum 
per head. He possibly had that option, but was under no obligation 
to pay. There was no debt to discharge. There can be no sale 
without an agreement, express or implied, to pay. An option is 
not a sale, (Hunt v. Wyman, 100 jlass. 200,) and possession of prop- 
erty under an option to purchase, when that possession is delivered, 
for service to be rendered the thing bailed, will not transmute into 
a conditional sale that which is otherwise a bailment. 

Nor are we able to discover in thèse contracts, read in the light 
of surrounding circumstances, any design to avoid the law of the 
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Btate of Missouri' The statutes -whiéli are claimed to avoid tlie 
contracta are thèse: 

"Sec.. 2505. • • » No salé of gôods and chattels when possession la 
delivered to the veûdee shall be subject to any condition whatever as against 
credltors ,ot the vendee, or subséquent purchasers from such vendee in good 
faith, unless sucli condition shall be evidenced by writing, executed and 
acknowledged by the vendee and recordèd as now provided in cases of 
mortgages of personal property." Laws 1877, p. 320, § 1, (f.) 

"Sec. 2507. Conditional Sales, Vold as to Creditors imless Recordèd. In 
ail cas€(s :Where any personal property shall be sold to any person, to be 
paid for in whole or in part in installments or be leased, rented, hired, or 
delivered to another on condition that the sàme shall belong to the person 
purchâslng, leasing, renting, hlring, or recéiving the same whenever the 
amount p£4d shall be a certain sum, or thè value of sucb property, the tltle 
of theiSftBie to remain in the vendor, lessor, renter, hlrer, or deliverer of 
the sanie,; untll such sum, or the value of such property or any part thereof 
shall havé been paid, such condition, In regard to the title so remalning unt'il 
such payment, shall be yoid as to ail subséquent purChasers in good faith, 
and creditors, unless such condition shall be evidenced by writing executed, 
aclinowledged and recordeâjuas provided in cases of mortgages of personal 
property." . I^aws 1877, p. 321, §1. 

"Sèe. 25p8, Duty of Vendor, before Tafeing Possession of Property. 
Whenever siieh property Is so sold or leàsed, rented, hiréd, or delivered, It 
shall be Tinlawful for the vendor, lessor, rëiter, hirer, or deliverer, or his 
or thelr agent or servant, totake possession of said property wlthout ten- 
dering or refundlng to the purchaser, lessee, renter, or hlrer thereof, or any 
party recçiving the sànie, the sum or sums of money so paid, after de- 
diicting therefrom a reasonable compensation for the use of such property, 
which shall in no case exceed twenty-flve per cent, of the anioun't so paid, 
anything in the contract to the contrary notwithstandlng, and whether such 
condition beexpressed in sych contract or not, unless such property has 
been broken or actually damaged, and then a reasonable compensation for 
such breakàge or damage shall be allowed." Laws 1877, p. 321, § 2. 

It is to 1)0 observed that the statute is dlrected to sales, not to 
bailments, of property. It sought to prevent, as against purchasers 
and credjtors, the sale, leasing, hiring, or delivery of goods on con- 
dition that the title should pass on payment of the price or value of 
the property. Peet v. Spencer, 90 Mo. 384, 2 S. W. 434. It was 
aimed at such transactions as were under considération in the cases 
toi which we are referred, piervey t. Locomotive Works, 93 U. S. 
664; Heryford v. Davis, 102 U. S. 235; Sumner v. Cottey, 71 Mo. 121; 
Whitcoml) T;. Woodworth, 54 Vt. 544; Hine v. Koberts, 48 Conn. 
267; Stadtfeld v. Huntsman, 92 Pa: St 53; Gréer v. Church, 13 Bush, 
430; Murch v. Wright, 46 lU. 487; Lucas v. Campbell, 88 111. 447,) 
and others of that class, where an undoubted sale of property was 
thinly disguised under the mask of a lease, and the purchase price 
cloaked under the guise of rent In ail thèse cases there was the 
absolute undertaking of the Tendee to pay the price, and there was 
Hm manifest intention to vest the title in the purchaser upon pay- 
ment. But hère there is no suggestion in the writing that the title 
should ever pass to Hall; the cattle were to be returned by Mm, and 
sold bythe jcattle company. There was no obligation on his part 
to pay any sum as the price of the cattle, or for their use. He was 
merely to fatten the cattle, and receivê for their pasturage, and 
the care bestowed upon them, the amount over and above a stated 
sum per head, if the cattle company should realize so much upon 
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their sale in tke market. Without further enlarging upon tlie 
su^bject, we are satisfled that the agreement was a 'bailment, not 
a conditional sale, and is not -witMn the condemnation of th.e Stat- 
ute. 

With. respect to th.e rnling upon évidence oflered at the trial, 
and rejected by the court, we think the ruling correct It is ele- 
mentary that in the absence of fraud, accident, or mistake, paroi 
évidence of prior negotiations should not be allowed to contradict 
tbe tenus of a written agreement, The written agreement speak» 
conclusively the conclusion to which the parties to it hâve arrived, 
and ail prior negotiations are merged in it. Willard v. Tayloe, 
8 Wall. 557; Forsyth v. KimhaU, 91 U. S. 291; Bast v. Bank, 101 
U. S. 93, 96. Kesort may be had to proof of the circumstances out 
of which the eontract grew, and which surrounded its adoption, to 
ascertain its subject-matter, and the standpoint of the parties in 
relation to it, but not to vary the eontract by addition or substitu- 
tion. Mr. Greenleaf thus announces the rule: 

"The writing, it is true, may be read by the llght of surrounding circum- 
stances, In créer to understand the intent and meanlng of the parties; but, 
as they hâve constltuted the writing to be the only outward and visible ex- 
pression of their meaning, no other words are to be added to it, or substituted 
in Its stead. The duty of the courts, in such cases, is to ascertain, not 
what the parties may hâve secretly intended, as contradistlngxiished from 
what their words express, but what is the meaning of the words they hâve 
used. It is merely a duty of interprétation (that is, to find out the true sensé 
of the written words, as the parties used them) and of construction, (that 
is, when the true sensé is ascertained, to subject the Instrument, in its in- 
terprétation, to the establlshed rules of law.) And, when the langu.age of 
an instrument bas a settled légal construction, paroi évidence is not ad- 
missible to contradict that construction." . Greenl. Bv. § 277. 

But resort to surrounding circumstances is not allowed, for the 
purpose of adding a new and distinct undertaking, Maryland v. 
Bailroad Co., 22 Wall. 105. The circumstances surrounding the 
making of a eontract is one thing. The paroi negotiations leading 
up to the written agreement is another and a différent thing. Paroi 
évidence may be received of the existence of an independent oral 
agreement, not inconsistent with the stipulations of the written 
eontract, in respect to a matter to which the writing does not speak, 
but not to contradict the eontract. The cases of Machine Co. v. 
Anderson, 23 Minn. 57, and Machine Oo. v. Holcomb, 40 lowa, 33, 
which are urged upon our attention, if in opposition to the rule 
stated, cannot be foUowed. The one oase is rested upon the ground 
that the sale and delivery were absolute and complète before the 
written instrument, and that the subséquent lease was répugnant 
to the eontract of absolute sale, and void for want of considéra- 
tion. In the latter case it wa« held that the writing did not con- 
tain the whole eontract. It is unnecessary to consider whether 
those cases oan be upheld. We do not consider them relevant hère, 
for the reason that the évidence oflered does not bring the matter 
hère within the cases cited. The ofler hère, and the évidence ad- 
duced to the court thereunder, was only to the effect that HaU, pré- 
viens to the çontracts, had negotiations with certain agents of the 



cattle Company^ to >purçl;ia8e tte^çiattle on crédit There îs, hpw- 
«veç, no Suggeçtlçn. that the conjpany agreed to seU upon crédit; 
and if wemay resit uponthe staten^çnt of the trial judge in liis opip- 
ion, the évidence net being pre^rved in tlie bill of exceptions, tlie 
agent of the cowpany refused to sell to Hall upon crédit, or to take 
chattel moptgagfijsecurity upon the cattle, but was Ajôlling to in- 
tarust them to Sali undei!:a feeding contract, and upon the tenus 
stated in the fwuitilQg. The offer of évidence expressly states that 
none of the cat^e weï?e delivered into the possession qt Hall be- 
fore exécution «ànd delivery of the contract of September 6, 1884, and 
weredeliverediupder and in pursuance of the contract. This would 
seeiji to condude the contention, and demonstrates that the writ- 
ing speaks the actual and .entire contract. 

The furtherofler to prore "that the declared purpose of said con- 
tract, at thetime it was so made and delivered, was that the cattle 
cotopany should retain the title to said cattle, and should sell the 
same, giving Hall the bepefit pf any increase in the value of the 
cattle by reason of the feeding, in the market, above |35 per head 
and twelve per cent, petr^nnum ihterest," would throw no light 
upon the intention of the oontracting parties, if it were admissible. 
The contract itself so speaks, giving the increase to Hall for his 
6'ervices as agister. 

The judgment must be kffirmed. 



TBAYELEBS' INS. 00. v. TOWNSHIP OF OSWEGO. 

(Circuit Court of Appeals, Blghth Circuit December 4, 1893.) 

No. 334. 

CoNSTiTuïioSAi. IiAw— Spécial Legislatioiî— Townships. 

The provision of flie coilâtltution of Kansàs, that "In ail cases where a 
gênerai law , can be made applicable no spécial law shall be enacted," 
(article 2, | 17,) does not Invalidate a subséquent spécial law authorizing 
a-township tp, refund and scale dowh its Indebtedness. State v. Hitch- 
cock, 1 Kan. 178, applied. 55 Fed. 3G1, reversed. 

SAJaB— CORPOEXTIONS— ToWNSHIP. 

Tb.e provision of the constitution of Kansas that the législature shall 
pasa no spécial act conferrlng eorporate powera (article 12, § 1) does not 
apply to quasi corporations, such as townships. Beach v. Leahy, 11 Kan. 
28, f ollowe^. 
8i;atutbs— TiTLEs DP AcTs— Pko VISIONS Gebmanb to Subject. 

Under à con^tltutlonal ' provision that "no bill shall contain more than 
one subjecti wUch shall beclearly expressed in its title," (Const. Kan. 
lart 2, § IQ,) an a.ct whose subject, so expressed, is the refunding of the 
! Indebtedness , of à certain ;t9wnshlp, may contain provisions flxing the 
terms on wJilCli such indebtedness- shall be refunded, naming persons 
àTithorized;<l(> réfùnd' it, auittorizlng the Issuance of new bonds and cou- 
pons, and the levy of taxes to pay them, and enfordng the performance 
of the dutles, (Jevolved uppn the several agents selected, as such provi- 
sions are germanp to the subject, naturally suggested by the title, and 
proper to the accoihplishment of the purpose it discloses. 
Same— Appointment dp Opi'tcERs. 

A constltutional provision that "ail offlcers, whose élection or appolnt- 
ment is not otherwise provided for, shall be chosen or appointed as may 
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be prescribed by law," (Coiist. Kan. art. 15, S l.) glv«s to the législature 
Itself authority to ïnake such appointments. 
6. Same— TowNSHip Ofpicbrs— Who are. 

Commlssioners appointed by a spécial act to refund the bonded In- 
debtedness of a township at not more than 30 per cent of its face, and 
invest tlie slnking fond to be ralsed to pay the same, are mère flnancial 
agents, and not offlcers of the township, wlthin the meaning of a con- 
stitutional provision for the élection of such offlcers, nor are they charged 
wlth any judicial functlons, 

6. Samk— Législative Powers— Townships. 

The right to détermine whether a township shall scale down its bonded 
indebtedness, and issue new bonds for the remalnder, lies with the légis- 
lature, under the constitution of Kansas, and not with the people of the 
township. 

7. Same— TowNSHiPs— Repundikg Debt. 

The spécial acts of the Kansas législature authorlzlng Oswego township, 
Labette county, to scale down and refund its bonded indebtedness, (Laws 
1881, c. 170; Laws 1883, c. 157,) do not contravene any provisions of the 
State constitution, and are valid. 55 Fed. 361, reversed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

At Law. Action by the Travelers' Insurance Company against 
the township of Oswego, Labette county, Kan., on interest coupons 
of bonds issued by défendant. Demurrer to the complaint sus- 
tained. 55 Fed. 361. Plaintiff brings error. Eeversed. 

Statement by SAI^BOEN, Circuit Judge: 

The Travelers' Insurance Company, the plaintiff ta error, brought an action 
In the court below to recover upon certain interest coupons that had been 
detached from certain bonds issued by the township of Oswego, the défendant 
in error, to refund its bonded indebtedness. The complaint alleged that thèse 
bonds and coupons were issued In 1885 under the authority of an act of the 
législature of the state of Kansas, entitled "An act to enable the township of 
Oswego, in the county of Labette, state of Kansas, to refimd its indebtedness," 
approved March 3, 1881, (Sess. Laws Kan. 1881, c. 170,) and an amendatory 
act passed in 1883, (Sess. Laws Kan. 1883, c. 157;) that thèse bonds had been 
duly reglstered under thèse acts; that the plaintiff was an Innocent purchaser 
for value, before maturity, of thèse bonds and coupons, whlch were payable 
to bearer; and that the coupons were overdue. A demurrer to this com- 
plaint was sustalned, and the action dismissed, on the ground that the acts of 
the législature imder which the bonds were issued were unconstitutional. 

The act of March 3, 1881, as amended, provided substantially as foUows: 

Section 1. That the township of Oswego was authorized to issue fundhig 
bonds to fund and cancel its existing bonded indebtedness. 

Sec. 2. That the bonds to be Issued should bear 6 per cent Interest, and 
that the principal and interest should bé payable at a certain place and at cer- 
tain times, respectlvely. 

Sec. 3. That the county clerli of Labette county, Kan., should register the 
bonds, and that no bond should be of any validity imless reglstered. 

Sec. 4. That no bond should be signed by the commlssioners untll the 
bonds m payment of which it was to be Issued had been delivered to the 
county clerk to be canceled, and that the clerli should cancel and destroy the 
latter. 

Sec. 5. That the bonds issued under the act should be registered In the 
office of the auditor of state, and that he should certify to the board of 
county commlssioners, the county treasurer, and the county clerli of Labette 
county the amount necessary to be levied In each year to pay the coupons, and 
to create a sinking fund. 

Sec. 8. That "it shall be the duty of the board of county commlssioners of 
Labette county, Kansas, annually and at the time it makea the gênerai levy 
for state, county and other taxes to levy on ail taxable property in 
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Qtiwégb tolvDSMp a sum sufflclent as shown by the sald certiflcate of the 
auditor of state to pay the Interest on sald bonds adding not to exceed 10 
per cent, for delinquencles provided that such levy shall be made on ail such. 
property as 'would under ezisljiig laws be holden for the payment of the 
bonds or judgments thereon that may be funded, taken up, satlsfled or paid 
under and by vlrtue of the proTlslons of this act;" that in the eleventh year 
after the issuanoe of the bonds^ and annually thereafter, the county cominis- 
sioners, shall 'levy a tax to croate a sinklng fund to pay the bonds; that the 
commissiohers provided for in the act shall invest It; and that, if any of the 
county commissioners fall to vote for the leyy of such a tax, they and their 
surettes shall be liable in a civil action to the owners of the coupons for the full 
amount that; phould hâve been, but was not, levled. 

Sec. 7. That If the county commissioners fail to levy this tax in any year 
the county derk shall add the proper amoxmt to that levied by the commission- 
ers, and distribute it ratably on ail the taxable property of Oswego township; 
and, if he falls to do so, he and hJs sureties shall be liable In a civil action, to 
the ownèrs of the coupons that should havè been levied for, to the full 
amount tlieréof. 

Sec. 8. That If, when the tax roll of Oswego township comes to the county 
treasurer, the tax provided for in the act bas not been levied, or placed on the 
tax roll, he shaU place it there, and shall collect it; and, if he fails to do so, 
he and hls sureties shall be liable îh a dvil action, to the owners of the coupons 
that should bave been paid from such levy, to the full amount thereof. 

Sec. 0, "That for the purpose of compromising the bonded indebtedness and 
the judgments thereon of the said township of Oswego, and for the issuing of 
the bonds and coupons provided for by this act C. M. Condon, J. B. Draper 
and Thomas Shrout of the county of Labette are made and declared the com- 
missioners and the agents of said township of Os-syego;" that bonds Issued 
under the act shall be signed by their chalrman and attested by their clerk, 
"and In ;the, compromising and f\;tnding of the said indebtedness of said town- 
ship th© said commissioners shall bave full power to do ail things needful; 
provided that no portion of sald indebtedness shaU be compromised by said 
commissioners ât a higher rate than tliirty cents on the dollar;" and tbat, for 
any vlolatioç of the provisions o)C the act by either of the commissioners, ho 
shall be d^med guilty of a felony, 

Sec. 10. That if anyone of the commissioners fails to aceept the position ten- 
dered him,;.or if, after accepting, he dies or resigns, the Judge of the judicial 
district Ifl, whiçh Labette county I^ situated shall flll the vacancy, and that the 
commissioners shall give bonds for the faithful discharge of their duties. 

When tbis act was passed there was a gênerai law in force iU; the state of 
Kansas, authprizing every county and township in that state, after a favorable 
vote of Its eiectors, to comprpmise and refund. its indebtedness, and to issue 
new bonds therefor, not exceeding its actual outstanding Indebtedness in 
amount. 

W. H. Eossington and Charles Blood Smith, (E. J. Dallas, on the 
brief,) for plaintifE in error. r ' 
W. F. Eightmire and F, H. Àtchinson, for défendant in error. 

Before OALDWELL and SANBORN, Circuit Judges. '■ 'f 

SANBOEN, Circuit Judge, after stating the facts as above, delir- 
ered the opinion of the court. 

The only question in this case is the constitutionality of the act 
of the législature of Kansas under which thèse bonds and coupons 
were issued. Before entering upon the discussion of this question, 
it is well to note the purpose and extent of the authority vested in 
the commissioners appointèd by the act to issue thèse bonds. ■ They 
were not empowered to contract for the; purchase of any property, 
or for the performance of any work, on behalf of the township. 
They were not authodzed to incur any new debt, or to increase any 
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old indebtedness of tke township. The act did not provide for the 
payment of any salaries or compensation to thèse agents, even. It 
did not enable them to add one dollar to the burden of taxation 
which rested on the property of the township. Laying aside the 
authority to invest the stnking fund 12 years after the bonds were 
issued, which is immaterial hère, the entire power given to thèse 
commissioners was to act as a board of auditiors, to receire, cal- 
cnlate the amount due npon, and destroy, the old bonds of the town- 
ship as fast as their owners would consent to cancel and surrender 
them for new bonds to be issued by the commissioners for only 30 
per cent, of the amount justly due. In effect, the act empowered 
the commissioners to reduce the bonded debt of this township 70 
per cent., and to certify that the remaining 30 per cent, of its debt, 
and no more, was still owing, with certain interest, and this la the 
sum and substance of its offending. We turn to the considération 
of the objections to its validity. 

The principal objection, and the one that was sustained by the 
court below, is that the passage of this act w£is a violation of sec- 
tion 17, art. 2, of the constitution of Kansas, which provides that: 

"AU laws of a gênerai nature shall hâve a tmlform opération throughout 
the State, and in ail cases ■where a gênerai law can be made applicable 
no spécial law shall be enacted." 

This refunding act is, without question, a. spécial law, and it is 
contended that it is void because a gênerai law could hâve been 
made applicable to the case of this township, and also because 
it prevents the uniform opération throughout the state of the gên- 
erai laws for the refunding of debts ; of the gênerai laws flxing 
the number and names of township officers, and deflning their 
duties, of the gênerai law providing for the âlling of vacancies in 
township ofQces; and of the laws establishing the courts, and pre- 
scribing their jurisdiction. We are spared the labor of examin- 
ing this question. It was settled by the suprême Qourt of Kansas, 
by a long line of unvarying décisions, before thèse bonds were 
issued. No provision of the national constitution, or of the na- 
tional laws or treaties, is in question. In determining rights de- 
I)endent entirely upon the interprétation of the constitution and 
laws of a state, the national courts uniformly foUow the rules of 
construction and interprétation announced by the highest judicial 
tribunal of that state where such rules were established before the 
rights in question accrued. Dempsey v. Township of Oswego, 4 
U. S. App. 416, 2 0. 0. A. 110, 51 Fed. 97; Eugan v. Sabin, 10 U. 
S. App. 519, 3 C. O. A. 578, 53 Ted. 415, 416; Norton v. Shelby Ck)., 
118 U. S. 425, 439, 6 Sup. Ct. 1121; BoUes v. Brimfleld, 120 U. S. 
759, 763, 7 Sup. Ct. 736. 

In State v. Hitchcock, (decided in 1862,) 1 Kan. 178, the highest 
judicial tribunal of that state held that a spécial law locating the 
county seat of Franklin county was constitutional and valid, not- 
withstanding the fact that it prevented the opération in that county 
of a gênerai law of that state then in existence, providing for the 
location of county seats. Chief Justice Ewing, in deliverïng the 
opinion of the court, said: 
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"The leglslatare must necessarlly détermine whether their purpose can.or 
oannot b© expedlently, accompUshed by a gênerai law. Their discrétion aad 
sensé. of duty àr«J the chlef,, if not the only, securities bf the public fbr an 
intelligent co'mplianoe with that proTision of the Constitution. Whether wè 
could, in any èonceivable case presêntlng a flagrant abuse of that discrétion, 
hold a private law Invalld, as cûûtràry to that provision of the constitution, 
we need not .deoide; but we yrorùà certainly not hold such a law invalld 
merely becaiise 11 wouid. In our opinion, hâve been possible to frame a gênerai 
law under whldn' the sàme purpose could hâve been accomplished." 

The ruie thus announced in the flrst volume of the Kansas Ee- 
ports has been ajffinned and adhered to in that state ever since. 
It is true that in Darling v. Eodgers, 7 Ean. 592, and Bobinson v. 
Perry, 17 Kan.; 248j général lâws which applied to certain counties, 
only, were held voidbecause they did not hâve a unifonn opération 
throughout the state; but the act in question hère is not a gênerai 
law, and no spécial law of the character hère presentèd has ever 
been held invalid in that state, so far as we are aware, either be- 
cfuse it prevented the unifonn opération of a prior gênerai law, or 
, beeause a gênerai law might hâve been made applicable to its sub- 
ject'niatter. On the other hand, every such spécial law that has 
been presentèd to the suprême court of that state has been sus- 
tained. In 1873, in Beach v. Leahy, 11 Kan, 28, a spécial law au- 
thorizing a school district to issue bondô to build a schoolhouse 
was sustained, àlthough there was a gênerai law in force, the opéra- 
tion of which in that. district must hâve been prevented by the 
spécial act. Mr. Justice Brewer, then a judge of the suprême court 
of Kansas, in delivering the opinion of the court, said: 

"It inay be Conceded that this is a spécial law; that it authorlzes the 
issue of bonds In a manner and upon conditions différent from those pre- 
scribed by the gênerai statute therefor. It is évident, also, that the resuit 
could be accomplished by a gênerai law, or, In the words of the constitution, 
that a gênerai law could be made applicable, for a gênerai law is on the 
statute boolî under which great numbers of school districts bave issued 
bonds. Why this •distinction was made, we do not know, and there Is noth- 
ing In the record to enllghten us thereon. We may imagine many reasons, 
but it Js useless to speculate. It is enough, in the absence of any showlng 
as to the facts, that we can see that there may hâve been good and suffl- 
clent reasons." 

In Commissioners v. Shoemàker, (decided in 1882,) 27 Kan. 77, 
a spécial act had been passed, excepting the county clerks and 
county treasurers of two counties from the opération of a gênerai 
law then in force, flxing the salaries of county officers throughout the 
stàte, and it was sustained. In Washburn v. Commissioners, (decided 
in 1887,) 37 Kan. 217, 221, 15 Pac. 237, while there was a gênerai 
law in force authorizing the county commissioners of any county 
in the state to build a jail and jailer's résidence after a vote of the 
electors of the county approving the project, a spécial law had been 
passed, authorizing the county commissioners of Shawnee county to 
build a jail and jailer's résidence, to levy a tax of six mills upon 
the taxable property of the county, and to issue scrip to pay for the 
buildings, without submitting the project to a vote of the electors, 
and this law was sustained by the suprême court of Kansas. In 
State v. Sanders, (decided in 1889,) 42 Kan. 228, 233, 21 Pac 1073, 
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that court, in answer to the snggestion that the spécial law then 
before it prevented the unifonn opération of a prîor gênerai law, and 
that there was a gênerai law applicable to its suhject-matter, cited 
the authorities to which we hâve referred, and declared that: 

"The Interpretatton wMch was placed upon this provision of tlie constitution 
at an early day, and wliicli bas been accepted and acted upon by botli ttie 
législature and the coiui:s slnce that tlme, must be regardéd as settled, and 
bindlng upon the court, whatever the vlews of the présent members might be." 

See, also, Oity of Wichita v. Burleigh, 36 Kan. 34, 12 Pac. 382; 
Eleyator Co. v. Stewart, 50 Kan. 378, 32 Pac. 33. 

In view of this long-established and unifonn interprétation by 
the highest judicial tribunal of Kansas of the provision contained 
in section 17, art. 2, of the constitution of that state, the objection 
to this law founded upon that provision ought not to be, and can- 
not be, sustained by the fédéral courts. The interprétation given 
by the state court must be foUowed, in the interest of a wise public 
policy, of uniformity of décision and harmony of action betvveen the 
two Systems of jurisprudence, and of stability and certainty in the 
rights of citizens. It would be intolérable that thèse bonds, issued 
and sold upon the faith of this uniform interprétation of the consti- 
tution by both the législature and the courts of Kansas for 23 years 
before their issuance, should be held valid and enforced in the state 
courts, and should be declared void in the fédéral courts, when no 
impingement upon the fédéral constitution, laws, or treaties, and 
no question of commercial or gênerai law, demands an independent 
examinaition and détermination of this question by the latter. 

The second objection interposed to this act is that it was passed 
in violation of section 1, art. 12, of the constitution of Kansas, which 
provides tha*: 

"The législature shall pass no spécial act conferring corporate powers. 
Corporations may be created under gênerai laws; but aU such laws may be 
amcnded or repealed." 

This provision is found in the article of the constitution entitled 
"CJorporations," and most of the provisions of that article relate to 
private corporations. Section 5 of the article, however, provides 
that: 

"Provision shall be made by gênerai law for the organization of cities, towns 
and villages; and their power of taxation, assessment, borrowing money, con- 
tracting debts, and loaning their crédit shaU be so restricted as to prevent the 
abuse of such power." 

The perusal of thèse sections at once suggests the thought thut 
the restriction of section 1 relates to corporations proper, only, — 
to private corporations, and cities, towns, and vUlages, — and that 
it in no way restricts or aflects the législative authority over coun- 
ties, townships, and school districts. We are also relieved from a 
considération of this question. The suprême court of Kansas de- 
cided it in 1873, and has constantly adhered tb that décision. In 
Beach v. Leahy, 11 Kan. 28, 31, in which a spécial law was under 
considération which conferred upon a school district authority to 
build a schoolhouse, and to issue bonds to pay for it, on tenus différ- 
ent from those of a gênerai law then in force, giving such authority, 
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thîs 4%^tïoi wâs i^l-esénted and deterûifcecL Mr. Justice BreWër, 
wlu) deîiVeréd the opiMou of the court, in speaMng of tlie etfeot of 
section 5, said: 

"Ontbe.other hand, li^,order that there mlght be no questloa whether this 
article was intended for othèr thaa prlvate corporations, section 5 names cer- 
tain public corporations to whlicb its provisions extend. It was probably well 
that thèse wère named, to avold question, for ail the sections other than the 
flfth hâve référence— principally,- at least— to prlvate corporations. Yet, as 
thèse are corporations proper, thei-e would be weighty reasons for holding 
them Included, even thougbnot In terms named. But wlth référence to coun- 
ties, townships, and school districts the case Is différent True, they are 
caJled in thé Btatute 'bodles corporate.' Gen. St. p. 253, § 1; Id. p. 1082, § 1; 
Id. p. 920, i 24 Yet they are denomlnated In the books, and known to the 
law, as 'quasi corporations,' rather than as corporations proper. They pos- 
sess some corporate function? and attrlbuteg, but they are prlmarlly polltlcal 
8ubdivislons,T^agencles in the administration of civil government,— and their 
corporate functlelns are granted to enable them more readUy .to perf orm their 
public dutles." 

After an exliaustive exaniina±ion of tlie authorities, lie says: 

"The conclusion to which thèse Investigations hâve led us is that, among 
public corporations, only corporations proper are included vrithin the seope of 
article 12 of the state constitution, and that a school district Is only a quasi 
corporation, jand not covered by its provisions." 

Tliis décision bas been uniformly followed by the suprême court 
of Kansas, and it is décisive of this objection in this court. State 
V. Oounty ôf Pawnee, 12 Kan. 426, 439; Oommissioners v. O'Sulli- 
van, 17 Ean. 58, 61; Eikenberry v. Township of Baaaar, 22 Kan. 
556; Marion Co. v. Kiggs, 24 Kan. 255, 258. In the two cases 
last cited, î* is held that counties, townships, school districts, and 
road districts are not liable for neglect of public duty; that they 
exist only for the purposes pf the gênerai political government of 
the statej that ail the powers with which they are intrusted are 
the powers of the state, and aU the duties with which they are 
charged are the duties of the state; that in the performance of 
governmèntal duties the soyereign power is not amenable to indi- 
viduals; and, therefore, that thèse organizations are not liable for 
such neglect, in the absence of a statute imposing such a liability. 

The third objection to the constitutionality of this law is that 
its passage was in violation of section 16, art. 2, of the constitution 
of Kansas, which pro vides that: 

"No bUl shall contain more than one subject, which shaU be 
clearly expitessed in its title." 

The title of this aot is, "An act to enable the township of Oswego, 
oounty of Labette, to compromise and refund its présent indebted- 
ness." The provision hère cited is common to the constitutions of 
many states, and it bas frequently been the subject of judicial con- 
struction. The setûed rule for its interprétation is that, where the 
subject of the biU is clearly stated in the title, the law will not be 
held obhbxious to this clause of the constitution on account of the 
présence in it of any provisions that are germane to the subject 
expressed in the title, or that would be natûrally suggested by it as 
necessàry or proper to the complète accomplishment of the purpose 
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it discloses. State y. Barrett, 27 Kan. 213, 218, and cases cited; State 
V. Cassidy, 22 Minn. 312, 322, 326, and cases cited. 

The act before us is fully proteicted by this raie. Its subiect was 
the refunding of the indebtedness of Oswego townsMp, and the pro- 
visions fixing the ternis on which its indebtedness should be re- 
funded, naming the persons authorized to refund it, authorizing 
the issuance of new bonds and coupons, and providing for the levy 
of taxes to pay them, and enforcing by proper provisions the per- 
formance of the duties devolved upon the several agents selected, 
were ail germane to this subject, natnrally suggested by the title, 
and proper, if not necessary, to the accomplishment of the purpose 
that title disclosed. The object of the constitntional provision is 
to secure separate considération of each subject by the législature, 
and to this end this provision has been held to make void législation 
on subjects foreign to that expressed in the title to a bUl. But 
there is no subject mentioned in this act that is foreign to that ex- 
pressed in its title, and it does not come within the terms or the 
purpose of the constitutional inhibition. 

We hâve now considered ail the provisions of the constitution of 
Kansas that it is claimed expressly prohibited the passage of this 
law. It is, however, argued that the act is void (1) because the 
appointment of the commissioners was an executive, and not a légis- 
lative, function; (2) because it is claimed that the commissioners 
were township officers, and that the constitution provides for the 
élection of such ofScers; (3) because thèse commissioners were to 
détermine the amount of the indebtedness of the township, and that 
is claimed to be a judicial function ; and (4) because the enactment 
of this spécial law was not within the scope of législative authority, 
and was a usurpation of the power of local self-government that is 
claimed to hâve been reserved to the electors of this township 
by the provision of section 20 of the bill of rights of the constitution 
of Kansas which déclares that "ail powers not herein delegated 
remain with the people." 

The décisions of the suprême court of Kansas to which we hâve 
already adverted, and which must control this case, render extend- 
ed notice of thèse objections unnecessary. There is nothing in the 
constitution of Kansas which déclares the appointment of agents of 
the state, whose jwsitions are created and duties prescribed by the 
législature, to be an executive, rather than a législative, power. 
Primarily, the appointment of such agents pertains no more to the 
functions of the executive than to that of the législative départ- 
aient of the govemment, and it was compétent for the people of 
the state to vest it in either the one or the other. Section 1, art. 
15, of the Kansas constitution, provides that: 

"Ail officers, whose élection or appointment is not otherwise provided for, 
Bhall be chosen or appointed as may be prescribed by law." 

The right to prescribe the method of appointment thus vested in 

the législature necessarily carried with it the right to authorize 

that appointment to be made by the législature itself. Moreover, 

thèse commissioners were named in the body of the act in question. 

v.59F.no.l — 5 
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The' gov«nior-rt]ïe cMef executive oflcer of the state— bad the 
Teto power, under tlie constitution of the state, and he approved 
this law. liThey w^e therefore appointed by the exercise of both 
the législative and the executive power of the state. Thèse com- 
missioners TKere not township officers, within the meaning of the 
constitution of Kansas, and hence they were not élective. They 
had no duties to discharge in the gênerai management of the busi- 
ness of the township, or in the management of any gênerai depart- 
ment of that business. They were mère fiscal agents, charged 
with the simple duties of refunding the bonded indebtedness of the 
township at not more than 30 per cent, of its face, and investing 
the sinking fund to be raised to pay the bonds. A banker who is 
appoiuted to pay the bonds of a town or city, or to exchauge new 
bonds or notes for old ones, is not an officer of the town or of the 
çity. He is a mère flnancial agent And thèse commissioners 
tookijio higher rank. Nor were tibieir duties judicial. The indebt- 
edness of this township was evidenced by its bonds. The duty of 
the commissioners in determining th.eir amount was of the same 
chaKCcter as that of the banker, who détermines before payment 
the amount of the bonds of a city which he has been directed to 
pay when presented at his counter. This vf.aa not the discharge 
of a judicial function. 

But a single question remains: Was the right to détermine 
whether or not this township would reduce its indebtedness 70 
peceent, and issue new bonds for the remaimng 30 per cent., and, 
if so, the right to détermine the manner of issuing ttiem, reserved 
by the constitution of Kansas to the people of this township, or 
was it vested in the législature of Kansas? Undoubtedly, the lég- 
islative power of that state is not omnipotent It is limited by the 
fédéral copstitution, laws, and treaties; by the express restric- 
tions of the constitution of the state; by the implied restrictions 
evidenced by certain provisions of that instrument, such as tlie 
grant of executive and judicial power to other departments of the 
govermnent, which necessarily prohibits the exercise of executive 
and judicial functions by the législature; and by its nature and 
purpose. A flagrant and outrageons abuse of its power, such as 
the attempted passage of an act authorizing the destruction of the 
life or property of the citizen without cause, or an act authorizing 
the commission of tho^e very offenses against which it is the great 
purpose of every good government to protect its people, could not 
be sustained as a valid exercise of législative power, even in the ab- 
sence of a^y express prohibition in the constitution. There is, 
however, nothing of thip character in the law we are considering; 
and, subject to the limitations we hâve suggested, the législative 
power of a state is suprême, within the scope of its authority. The 
power to lèvy taxes upon any of the propejrty in the state, to build 
schooLhouses^ roads, courthouses, jails, and to make other public 
improvements at the expense of the people; the power to borrow 
money, to incur indebtedness, to make contracts, to issue bonds on 
behalf df the people of the state, or on behalf of any political subdi- 
vision (rf the state,— ail thèse are essential législative powers, and 
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aepena for their exercise upon the will of the représentatives of 
thé people assembled la the législature. If thèse, and like powers 
are exercised in varions politicaJ subdivisions of the state by school 
districts, road districts, townsfaips, counties, villages, and cities, 
the latter are but the agents and instrumentalitles of the législa- 
ture for the more convenient administration of the local government 
of the people within its jurisdiction. Ail the governmental powers 
and privilèges thèse instrumentalitles enjoy are derived from the 
législature through the gênerai orspeciallaws that recognize their 
existence and limit their powers. It goes without saying that the 
power which established thèse agencies can destroy them, can re- 
voke the whole or a part of the powers it delegated to them, and 
can delegate thèse powers, or any portion of them, to other agents, 
unless restrained by some of the limitations we hâve referred to. 
Meriwether v. Garrett, 102 U. S. 472, 511; U. 8. v. Baltimore & O. E. 
Co., 17 Wall. 322, 329; State v. Hunter, 38 Kan. 578, 582, 17 Pac. 177; 
Philadelphia v. Fox, 64 Pa. St 169, 180; People v. Draper, 15 N. Y. 
533, 545; Mayor, etc., of Baltimore v. State, 15 Md. 376; People y. 
Langdon, 8 Cal. 1, 16; Ohio v. Covington, 29 Ohio St 102; Jensen v. 
Board, 47 Wis. 298, 309, 310, 2 N. W. 320; Daley v. City of St Paul, 7 
Minn. 390, (Gil. 311;) Bridges v. Shallcross, 6 W. Va. 502; Biggs v. Mc- 
Bride, (Or.) 21 Pac. 878, 881; People v. Freeman, (Cal.) 22 Pac. 173; 
State V. George, (Or.) 29 Pac. 356; Président, etc., of Revenue v. 
State, 45 Ala- 399. 

Without a délégation of the législative power of the state, the 
township of Oswego had no authority to issue the original bonds, or 
to refund them by the issuance of new bonds. In ail that that 
township did or could do in this regard, it was but the instrumen- 
tality or agency through which the législature was exercising its 
power of administering the local government of the township. It 
was in the discrétion of the législature to détermine by what argents 
it would exercise that power. It might hâve delegated the power 
to audit and destroy the old bonds, and to issue tiie new ones, to 
the trustée or to the clerk of the township, but it had the like right 
ahd the same power, in its discrétion, to delegate the performance 
of this duty to the commissioners named in the act; and it is not 
the province of the courts to review or restrict the exercise of 
that discrétion, in a case clearly within the scope of législative au- 
thority. 

The judgment below is reversed, with costs, and the cause re- 
manded, with directions for further proceedings ia accordance 
with law. 
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(Circuit Court, D. South CaroUna. Deceœber 7, 18Ô3.Î 

1. FXDESAIi COCBTS— FOLIiO-#ING StATB DbCISIONS— TOWHBHll' BOKDS. 

When the only question tn a suit on coupons of township tKrnSa 
Is the existence of authority to Issue them uuder the state starutea 
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■ and confi^tut^çw, a prlor décision thereof by the state sapreme court, 
iri a stttt by',à tttxpayer to recover taxes levied for înterest on the bonds, 
Is blHdlng'oà tlM fédéral courts. 

2. MnNicBpÀL BOiiDS-^VALrbiTt. 

Législative recognltlcWi of the valldity of townshlp bonds can give 
them no binding force whenlssued under an unconstitutional statu te. 

At Law. Action by 0eorge W. Polsom again^t the township 
of Niiiety-Six, Àfcbeville county, S. C, on certain bond coupons. On 
demurrer to complaînt and amended complaint. Demurrer sus- 
tained, and said pleadings dismissed. * 

Shidds & Shields and Haynsworth & Parker, for plaintiff. 
E. B. Gary, for défendant. 

SIMÔH'ît>N',, District Jndge. Tlie issjae made by the demurrer 
to t£e complaint and amended complâint raises the question of 
the yalidityof ihe bonds, the coupons of which constitute the 
cause of action. The bonds were issued under authority of the 
act of assembly approved 24th December, 1885, entitled "An act to 
annul the charter of the Greenville & Port Eoyai Eailroad Com- 
pany. The township of ^inety-Six issued its bonds shortly after 
ithe passage of the act, and they were put on the market. On the 
23d FebriiaiT» 1887, a ta^ayer of the township began his suit 
against the county treasurer for repayment of the tax paid by him 
I under, a levy for the interest on thèse bonds. This is the course 
provided in section 268 of tltie gênerai statutes of South Carolina 
whenever à tax bas been illegafly leTied, The taxpayer pays the 
tâx, and brings, his suit forjtïie amount of it This was the earliest 
moment at wliich a taxpayer could pursue this course. The case 
went into the suprême court of South Carolina, its court of last 
resort, and is reported as l'ioyd v. Perrin, 30 S. C. 1, 8 S. E. 14. 
After a fuU hearing and long délibération, the suprême court held 
that the issue pf thèse bonds was not warranted by the eighth 
section of the iiinth article of the constitution of the state; that 
the législature could not authorize their issue; and that they were 
null and Toid. TMs construction of the constitution and statute 
of the state By its court of last resort is binding on this court. 
"We are bound to présume that when the question arose in the 
state court it was thoroughly considered by that tribunal, and that 
the décision rendered embodied its deliberate judgment." Crc«s 
V. Allen, 141 TJ. S. 539, 12 Sup. Ct 67. Norton v. Shelby Co., 118 
U. S. 441, 6 Sup. et. 1121, controls this case. We are not dis- 
cussing a question of irregularity in the issue of the bonds, or the 
existence of facts charged to the notice of the plaintiff, or any 
principle of the law marchant or of gênerai law. It is a question 
of original authority in the making of thèse bonds. Did the coun- 
ty commissioners possess ;the lawful authority, in any shape or 
form, to make or to issue them? ït èoes to the very root of the 
matter. The suprême court of South Carolina say that they hâve 
not — never had— any such authority. This cotirt foUows the dé- 
cisions of the highest court of a statè in construing thé constitution 
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of a State, nnless they conflict with or impair the efficacy of the 
fédéral constitution, or of a fedeml statute, or of a rule of commerciaJ 
or gênerai law. No principle of the fédéral constitution is invaded. 
The décision does not impair the validity of a contract, for there 
was no contract. No rule of commercial law is tmpaired, for the 
first principle of the law merchant is that a principal is not re- 
sponsible for the acts of one done without authority. No prin- 
ciple of gênerai law is impaired, for it is universal law that a con- 
tract void ab initio, because nnlawful, cannot be ratified or con- 
firmed. It must be kept in mind that the question hère is not as 
to thé construction of the bonds, nor as to the effect of récitals 
therein, nor as to the right of bona fide holders of them, they being 
negotiable instruments. The only question is, does the constitu- 
tion of South Carolina authorize townships to invest in stock ex- 
changeable for thèse bonds? The answer to this question turns 
wholly upon the construction to be given to this constitution, and 
that construction has been settled in the case of Floyd v. Perrin, 
supra, — a construction made upon bonds of the same issue with 
thèse, indeed upon ail the bonds of this issue, in a case between 
the taxpayer and the tax collector. 

But it is said that the législature, in the act of assembly of 1887, 
(19 Stat. 921,) has recognized thèse bonds. This may be true; but 
the distinction is this: When bonds of a municipal corporation 
can be issued if the législature consent and authorize it, and any 
municipal corporation, without such consent and authority, ha^e 
issued bonds, the législature, having the power to permit it, can, 
by subséquent action, ratify and confirm the act validating the 
bonds; in other words, can give its permission nunc pro tune. But 
where, as in this case, the courts décide that the législature could 
not give permission to thèse small municipal corporations to issue 
bonds like thèse, it can by no act of récognition, ratification, or 
Talidation giye life or ritaiity to them. This is the first décision 
of this suprême court on this question. In order to prevent any 
misconception of the scope of this opinion, it must be added that 
thèse bonds do not corne within the opération of the act of assembly 
of 22d December, 1888, — "An act to provide for the payment of 
township bonds issued in aid of railroads in this state," — discussed 
and explained in State v. Whitesides, 30 S. C. 581, 9 S. E. 661, 
and State v. Neely, 30 S. C. 591, 9 S. E. 664. The condition pré- 
cèdent of that act is that the railroad must hâve been completed 
through the township, and accepted by the railroad commission- 
ers. There is no averment in the complaint that this condition has 
been fulfilled, and it is admitted in argument that it has not been 
fulfiUed. 

Let an order be entered sustaining the demurrer, and dismissing 
the complaint. 
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' WALKÉR et aL V. COIiLINS et ai. 

(Carçtilt Court of Appeals, Bighth Circuit Deceinber 4, 1893.) 

No. 325. 

L FoLiowiNG Pbactioe in Statb Courts— Dépositions. 

A: state statute requlriiig every déposition Intended to be read on the 
trial to be flled at least one day before thie day of trial does not apply 
in the fédéral courts. 

2. WhOSOFUI. AtTACHMBNT— EtIDBNOE— RBFX.BVIN. 

A stock of goods purcliased for $6,000 waa attached as the property 
of the seller, but, after somç of them had been disposed of, the remalnder 
were réplèviëd by the purchaser, wbo made affldavit that they were 
worth $6,000. Held, that In a subséquent action brought by Mm for 
wrongful attachment thls affldavit was not admissible to show that he 
had lost nothing by, the conversion of part of the goods. 
8. Appbal— Objections not Raisbd Bblow— Documbntaby Evidence. 

A party who offered a document in évidence for a purpose for whlch it 
was Incompétent cannot on appeal insist that the com:t erred in not ad- 
mittlng it for a différent purpose. Insurance Oo. v. Frederick, 58 Fed. 
144, followed. 

4 Samk— Harmless Errob— Instructions. 

In an action against a sherifC and bis. deputies, a statement in the 
charge that défendants admitted taklng the goods and converting part of 
them to their own use is no ground for reversai, though one défendant 
denied, hating anythlng to do with the taking, when it appears that 
ail were concerned thereln, and that the case was tried on the theory 
that, if any of the défendants were liable, ail were. 

5. Instructions— MisTAKB of Faot— Exceptions. 

Mistake in a statement of fact should be called to the court's attention 
at the tlme, and, if not then corrected, exception should be taken di-: 
rectly to such statement, and not to the entlre instruction la which it is' 
Included. 

6. Samb— Fraud. 

There is no error in chargtng that fraud is never presumed, and must 
be shown by "satisfactory proof, 1. e. proof to the satisfaction of the 
jury," 

In Error to the Circuit Court of tlie United States for the District 
of Kansas. 

At Law. Action by E. Collins and W. H. Bretch, trading as 
Oollins & Bretch, against E. L. Walker, James McMurray, Charles 
Howard, and A. J. Partridge, to recover damages for wrongful at- 
tachment A former trial resulted in a judgment for plainttffs, 
which wâs reversed by this court. 1 C. C. A 642, 50 Fed. 737, 4 U. 
S. App. 406. On the second trial verdict and judgment were again 
rendered for plaintiffs, and défendants bring error. AfSrmed. 

W. E. BTOwn, for plaintiffs in error. 

0. S. Bôwinan and Charles Bûcher, for défendants in error. 

Before CAXDWELL and SANBOEN, Circuit Judges. 

CALDWELL, Circuit Judge. This is the second appearance of 
this case in this court. It was before the court at the May term, 
1892, and référence is made to the opinion then delivered (4 U. S. 
App. 406, 1 C. 0. A. 642, 50 Fed. 737,) for a full statement of tlie 
case. Upon the second trial in the lower court, Collins & Bretch, 
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the plaintiffs in that court, recovered judgment, and the défend- 
ant* thereupon sued ont this writ of error. 

It Is assigned for error that the lower conrt permitted a déposi- 
tion of a witness to be read in évidence which had not been on file 
one day before the day of trial. This assignment of error is rested on 
paragraph 4456, Gen. St, (section 361 of the Ci^il Code of Kansas,) 
which provides that "every déposition intended to be read in évi- 
dence on the trial must be filed at least one day before the day of 
trial." The déposition was taken and returned into court under the 
provisions of sections 863-865 of the Eevised Statutes of the United 
States. A déposition taken under the provisions of thèse sections 
may be read at any time after it Is flled and opened. The section 
of the Kansas Code quoted does not apply to dépositions talcen, un- 
der the oct of congress, to be used in the fédéral courts. Moreover 
the time that must elapse before a déposition can be read which haa 
been duly taken and âled in the fédéral court is so purely a matter 
relating to the orderly and convenient conduct of the business of 
the court that a rule established by a state statute regulating the 
practice on the subject in the state court can hâve no application 
to the fédéral courts, and the act of congress adopting the state 
practice "as near as may be" does not adopt such a rule. The codes 
of practice in some of the states descend into great détail, and pre- 
scribe the names and number of the court dockets, and direct how 
the cases shaU be entered thereon, and prescribe the time and order 
in which the cases shaU be called for trial, and require the court 
to dévote a certain part of each day of the term to a particular 
kind of business, and contain other requirements of like character. 
See Mansf. Dig. Ark. §§ 5111-5124. The section of the Code 
of Kansas under considération belongs to this class of rules. The 
constitution of the United States circuit court is such that the 
rules regulating in détail the time and mode of conducting the busi- 
ness in a state court are not applicable to that court. As to sueh 
rules and régulations the act of congress adopting the state pra«tice 
is not mandatory. This section of the Kansaa Code stands on the 
same footing with state statutes which prescribe the time and 
mode of charging juries, and the papers which shall be permitted to 
go to them in their retirement, and statutes which make it the 
duty of the court to require the jury to answer spécial interroga- 
tories and other like requirements, ail of which hâve been held to 
be inapplicable to the fédéral courts. Nudd v. Burrows, 91 U. S. 
426; Bailroad Co. v. Horst, 93 U. S. 291; Association v. Barry, 131 
U. S. 100, 120, 9 Sup. et 755; O'Connell v. Eeed, 5 0. C. A. 586, 56 
Fed. 531. 

The défendants offered to întroduce in évidence a copy of an 
affidavit made and flled in the state court by one of the plaintifit» 
to procure a writ of replevin for the goods in controversy. Tha 
court excluded the paper, and this ruling is assigned for error. 
Waivlng any considération of the question whether the copy offered 
in évidence was properly proved or authenticated, the ruling of 
the court waa clearly right on other grounds. The plaintifls pnr- 
cbased a stook of goods from one Oannon, for f 6,000. The défend- 
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ants '^terwafTd seized the goods on a writ of attachment as the 
property of Oannon. After a portion of the goods had been dis- 
posed qf, the plaintiffs replevied the remainder, alleging in the 
afladavit to prgcure the writ of replevin that the goods were worth 
$6,000. The défendants contended that, as the plaintiffs recoTered 
the goods sued for in the replevin suit, and thèse goods were alleged 
to be worth |6,000 in the aflQdavit flled to procure the writ of re- 
plevin, ?,md the plaintiffs had only paid $6,000 for the whole stock, 
they had lost nothing by the marshal taking and disposing of a 
part of their goods; and it was solely to support 'his contention 
that the affidavit was offered in évidence. The bill of exceptions 
States that the afûdavit was offered in évidence "for the purpose of 
showing that in the reple-vdn suit against the sheriiï plaintiffs had 
recovéred from the sheriff the goods left by the défendants in the 
store at Newton; that thèse goods were worth $6,000, the fuU 
amount of the purchase price of the whole stock paid by plaintiffs 
to Oannon; that, therefore, plaintiffs had lost nothing by the de- 
fendants taking what they took in this case; and that, as against 
the attaching creditors whom the défendants represented in this 
case, the plaintiffs could not recover the goods in question in this 
action." It is scarcely necessary to say that the affidavit could 
not be received in évidence for any such purpose, and it was offered 
for no other. The plaintiffs were entitled to the beneflt of their 
bargain, and, if the goods they purchased were worth more than 
$6,000, it is not perceived upon what principle the marshal and his 
deputies could take the excess over $6,000, and claim the plaintiffs 
were remedHess beoause they only paid that sum for the whole 
stock of goods. 

Other grounds for the admission of the affidavit are urged for the 
first time in this court We held in the case of Insurance Co. v. 
Frederick, 58 Fed. 144, that when a party states to the trial court 
the purpose for which a document is offered in évidence, and it is 
incompétent for that purpose, the party will not be permitted to 
change his ground in the appellate court, and insist that the lower 
court erred in not admitting it for a purpose not disclosed to that 
court, and. upon which its judgment was not invoked. We may 
add that an examination of the record shows that, even if the affi- 
davit was admissible in évidence, it was, in view of other évidence, 
and the conceded facts in the case, not of sufflcient importance to 
justify our reversing the judgment on account of its exclusion. 

To an instruction comprising two-thirds of a printed page, and 
containing a statement of the pleadings and issues in the case, the 
défendants entered a gênerai exception. The instruction excepted 
to begins with the statement that the "défendants admit that they 
took possession of the stock of goods, and appropriated and con- 
verted a i)ortion thereof to their own use. * * *" In this court 
it is said that ail of the défendants did not make this admission, 
but that one of them denied that he had anything to do with taking 
the goods. The défendants were the marshal and his deputies. 
They ail had more or less to do with the service and exécution of 
the writ of attachment upon which the goods were seized, and it 
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is obvious from an examination of the record that the case was 
tried upon the understanding and theory that ail the défendants 
were liable, if any of them were. Furthermore, if the statement of 
the judge as to the admission of the défendants in the particular 
mentioned was not well founded in fact, they should hâve caJled 
the conrt's attention to the error at the time, and, if it was not cor- 
rected, should hâve leveled their exception distinctly at that state- 
ment in the charge. Eailway Co. v. Johnson, 10 U. S. App. 629, • 
4 C. 0. A. 447, 54 Fed. 474; EaUroad Co. v. Vamell, 98 U. S. 479. 
The court charged the jury that — 

"Parties to a business transaction are not presumed, however, to deal with 
each other in bad faith, but, on the contrary, are presumed to deal tionestly 
and in good faith until tlie opposite is shown by tlie évidence upon tlie trial; 
and any one who allèges that such acts are done in bad faith, or for a dishonest 
and fraudulent purpose, takes upon himself the burden of showing that such 
Is the case. In other words, fraud is never presumed, and it devolves upon 
him who allèges fraud to show the same by satisfactory proof, 1. e. proof to 
the satisfaction of the Jiu-y." 

The défendants excepted generally to this charge, and in this 
court limit the exception to the last clause of the charge, which 
States that "it devolves upon him who allèges fraud to show the 
same by satisfactory proof, i. e. proof to the satisfaction of the jury." 
The objection to the charge is tiiat the court should hâve told the 
jury that fraud may be established by a prépondérance of the évi- 
dence, and not that it must be established by "satisfactory proof, 
i. e. proof to the satisfaction of the jury." The charge is taken almost 
literally from the opinion of the suprême court of the United States 
in the case of Jones v. Simpson, 116 U. S. 609, 615, 6 Sup. Ct. 538. 
In that case the court said: "It devolves on him who allèges 
fraud to show the same by satisfactory proof." 

In Hatch v. Bayley, 12 Cush. 30, the trial court instructed the 

"That it was necessary that the défendant should adduce stronger proof, to 
establish fraud, etc., than Is necessary to prove a debt or a sale; that the pre- 
sumption was that every man conducted honestly wlthout fraud; and when 
fraud was alleged the proof must not only be sufBcient to establish an innocent 
act, but to overcome the presumption of honesty." 

Considering an exception to thèse remarks of the trial judge, the 
suprême judicial court of Massachusetts, speaking by Chief Jus- 
tice Shaw, said: 

"As we imderstand them, the Judge Intended to say that he who allèges 
fraud against another is bound to prove it; that every man is presumed to 
act honestly until the contrary is proved; that he who charges another with 
an act involving moral turpitude or légal delinquency must prove it; that, as 
this is an allégation against a presumption of fact, it requires somewhat more 
évidence than if no presumption existed. It carried no direction as to the 
amount of évidence required, or as to the natmre of the évidence, whether 
positive or circumstantlal, but only that, on the whole, It must be somewhat 
stronger; and we cannot perceive that such a direction is incorrect. The 
ordinary direction to the jury is that he who charges fraud must prove it to 
the satisfaction of the jury. We think It not contrary to any mie or principle 
of law for the judge to inform the jury that, as tiie charge of fraud Is a 
charge against a presumption of fact, perhaps of ten a slight one, yet the jury, 
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In order to bft eattefied, mlght requlre somewhat stronger évidence than would 
suffice to t)pbVé the acknowledgment of an obligation, or tlie delivery of a 
cliattel." 

This case is cited approTingly by the suprême court of the United 
States in Jones y, Simpson, supra. And to the same effect are tlie 
following autlwrities: Greér v. Caldwell, 14 Ga. 207; Bierer's Ap- 
peal, 92 Pa. St. 265; Babbitt v. Dotten, 14 Ted. 19 ; Lynn v. Eailroad 
Ce, 60 Md. 413; Bigelow, Frauds, pp. 123, 145; 2 Rice, Ev. p. 953; 
Fick V. MulioUand, (Wis.) 4 N. W. 528. 

In Bouvier'B Law Dictionary (14th Ed.) the term "satisfactory 
évidence" is defined to be "that évidence which is sufBcient to pro- 
duce a belief that the thing is true; in other words it is crédible 
évidence." The Century Dictionary defines "satisfactory évidence 
or sufficient évidence" to be "such évidence as in amount is adéquate 
to justify the court or jury in adopting the conclusion in support 
of which it is adduced." No better définition of thèse terms oan 
be given, and it was in this sènse, presumably, that the jury under- 
stood them. 

A separate examination of the other exceptions is not necessary, 
as none of them is of any gênerai importance. They hâve ail been 
examined carefuUy, and we are satisfled that none of them has any 
merit 

Finding no error in the record, the judgment below is aifirmed. 



CRAMER V. SINGER MANUF'Q 00. et al 

(Oircuit Court, N. D. Califomla. November 27, 1893.) 

Circuit Coukts — Jtjrisdtotion — Fédéral Question— Uobporations. 

Wlien fédéral jurisdictlon dépends upon the subject-matter, as in patent 
suits, a corporation cannot be sued, under tlie act of 1888, § 1, outside the 
State of its Incorporation, although it haa branch offices in other states. 

At Law. Action by Hernian Cramer against the Singer Manufac- 
turing Company and Willis D. Fry for infringement of a patent. 
Heard on separate demurrers to the complaint. Demurrer of Singer 
Company sustained, and that of Fry overruled. 

John L. Boone, for plaintifE. 

Wheaton, Kalloch & Kierce, for défendants. 

McKEKNTA, Circuit Judge, (orally.) This is a complaint for an 
infringement of a patent. The défendant is alleged to be a cor- 
poration created under the laws of New Jersey, but having a branch 
establishment in San Francisco. The défendant company demurs 
for want of jurisdiction, in this: that jurisdiction of the case in this 
court is on account of subject-matter, not résidence of parties, and 
the défendant therefore not liable to be sued outside of New Jersey. 
The demurrer of Fry was on the ground of misjoinder, in this: he 
is joined with the Singer Manufacturing Company, and over the 
latter this court has no jurisdiction. The flrst section of the ajot 
of 1888 provides: 
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"When Jurisdictlon In the circuit conrt dépends tipon the subject-matter 
of.the action the défendant must be sued In the district of which he was an 
inhabitant. When It dépends on diverslty of citizenship alone the suit may 
be brought In the district of résidence of either party." 

This section is fully considered by the suprême court in Shaw v. 
Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, and it was held that, (I 
quote syllabus:) 

"Under the act of March 3, 1887, c. 373, § 1, corrected by the aot of Au- 
gust 13, 1888, c. 866, a corporation Incorporated in one state only cannot be 
compelled to answer, in a circuit court of the United States held in another 
State in which it has a usual place of business, to a civil suit at law or equity 
brought by a citizen of a différent state." 

See, also, to the same effect, Southern Pac. Co. v. Denton, 146 TJ. 
S. 202, 13 Sup. Ct 44; also Adriance Platt & Co. v. McCormick, 
etc., Mach. Co., 55 Fed. 288. In Empire Coal & Transp, Co. v. Empire 
Goal & Min. Co., 14 Sup. Ct. 66, flled in the suprême court on the 6th 
of this month, the doctrine is again affirmed that a corporation is a 
citizen of the state in which it was incorporated. 

The demurrer of the Singer Manuf acturing Company is sustained ; 
that of Fry is overruled. 
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(Circuit Court of Appeals, Slxth Circuit November 6^ 1893.) 

No. 78. 

1. Opinion Evidence— Testimony of Nonexpert— Phtsical Condition. 

A nonprofessional witness, who has attended one suffering from Per- 
sonal injuries, and has had opportunlty to observe his condition, may 
testify as to his apparent sufterings, and his expressions and acts in 
connection therewith. 

3. Same. 

The conclusions of such a witness from f acts which he observed are 
not incompétent where they are inferences from many minor détails 
which could not be adequately presented to the jury except by the State- 
ment of such Inference or opinion. 

3. WiTKESs— Impbachment — Conviction of Infamous Crime. 

In Ohlo, In civil cases, though there is no express statutory provision 
concerning it, préviens conviction of an infamous crime is relevant to im- 
peach the credibUity of a witness. 

4. Best and Second art Evidence— Conviction of Crime. 

The record of the Indlctment, trial, and Judgment belng the best évi- 
dence of a conviction for biu'glary, it is error to allow testimony of an- 
other that a witness pleaded guilty to such charge. 

5. Carriers— Injury to Passengeu — Opération op Line. 

In an action by a passenger against a rallroad Company for Personal 
Injuries, where there Is évidence tending to show the opération of the 
road by défendant at the time such injuries were sustained, défendant 
cannot escape llability by showing that Its charter did not authorize 
It to operate such road, and that the ticket held by the passenger pro- 
vided that défendant assumed no responsibility beyond its own line. 

6. Witness— Contradicting. 

Where witnesses deny that they made statements that attempts had 
been made to brlbe them, évidence to eontradict such déniais slmply 
goes to the credlblllty of the witnesses, and is Incompétent as substan. 
tlve évidence tending to show the fact of such bribery. 
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In Error to the Oircuit CJourt of the United States for the Eastern 
Division of the Northern District of Ohio. 

At Law; Action by Byron O. Rambo against the Baltimore & 
Ohio Bailroad Cbmpany for personal injnries. Verdict and judg- 
ment for plaintiff. Défendant brings error. Eeversed. 

J. H. Collins, for plaintiff in error. 
Skiles & Skiles, for défendant in error. 

Before JACKSON and TAFT, Circuit Judges, and BAER, Dis- 
trict Judge. 

TAFT, Circuit Judge. This was a wrît of error to the judgment 
of the circuit court of the United States for the northern district 
of Oliio, éastem division, in favor of Bambo, the plaintiff below, 
against the Baltimore & Ohio RaUroad Company. The plaintiff 
alleged in his pétition that the Baltimore & Ohio Bailroad Com- 
pany was a 'Corporation uiider the laws of the state of Maryland, 
owning and operating a line of railroad rûnning throu^h the county 
of Eichland, and state of Ohio; that it was a common carrier of 
passengers for hire between Shelby, Ohio, in Eichland county, and the 
eity of Chicago, in Illinois; that on April 6, 1889, in considération 
of fare paid, the défendant company received the plaintiff as a pas- 
senger at Shelby for passage to the city of Chicago ; that by rea- 
son of the négligence of the défendant in the opération of the train, 
and in failing to keep its track in good repair, the car in wMch 
the plaintiff was, was thrown from the track into collision with an oil 
tank, thereby severely injuring the plaintiff. The Baltimore & Ohio 
Bailroad Company, in its answer, admitted that it was a corpora- 
tion organized under the laws of the stàte of Maryland, and that 
it was operating a line of railroad through the county of Eichland, 
' Ohio, but denied aU other averments in the pétition. On the trial, 
the chief issue of faet was the estent of the plaintiff's injuries. It 
was contended en his behalf that he was suffering from paralysis 
of his left leg and the muscles of his back, so as to permanently 
disable him, while the défendant company maintained that he was 
not suffering from paralysis, but was feigning disabUity for the 
purpose of increasing the amount of his recovery. There were 
caUed for the plaintiff médical and nonmedical witnesses, who tes- 
tified to the suffering of the plaintiff, and the character of his in- 
juries; while the company, in addition to médical experts, called 
niany of the neighbors of the plaintiff, who testified to bodily move- 
ments and acts of the plaintiff subséquent to the accident, impossi- 
ble if he in faet was suffering from paralysis. The case resulted in 
a verdict for the plaintiff in the sum of $10,000. 

The flrst assignment of error is that the court erred in overruling 
the objectipns of the défendant to testimony offered by plaintiff 
of , nonprof essional witnesses upon the physical condition of the 
plaintiff after the accident. Thèse witnesses were in attendance 
upon plaintiff during his Hlness, and had every opportunity to ob- 
serve his condition. One of plaintiff's witnesses was interrogated 
as follows: "You may state from what you observed, being around 
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and about him, his condition and appearance, as to whether or not 
he sufifered in any way." To which witness answered: "I would 
say, as far as I coidd see myself, that he suflered as much pain as 
any man I ever helped to attend." Again: "Dnring the time you 
attended him, where did he complain that he was suffering; that 
is, in what portion of his hody? Answer. His stomach, his left 
side right below the ribs, and right in the center of his back." 
Again: "In what way did he act or express himself with référence 
to his suffering pain, in your présence? Answer. His pain was 
in his back, and he could not move. His body he could not move, 
but tumed his head from side to side; and if you would touch him 
he would hoUer, 'Oh, my backl' " 

Such évidence was clearly admissible. This is expressly ruled 
in the case of Insurance Co. y. Mosley, 8 Wall. 397-405, where Mr. 
Justice Swayne, to illustrate how déclarations may be évidence as 
verbal acts, uses this language: . 

"Upon the same ground the déclarations of the party himself are received 
to prove his condition, ills, pain, and symptoms, whether arising from in- 
juries, sickness, or accidents by violence. If made to a médical attendant, 
they are of more weight than if made to another person; but to whomso- 
«ver made they are compétent évidence. Upon this point the leading text 
writers of évidence, both in England and in this country, are in accord." 

It is objected also that some of the above statements are mère 
matter of opinion and conclusions of the witness from facts which 
he observed. This is true, but it does not render the statements in- 
compétent. Where the statement of a witness is an inf erence from 
many minor détails which it would be impossible for him to pré- 
sent in the form of a picture to the jury except by the statement 
of his inference or opinion, that opinion is generally compétent, 
Parker v. Steamboat Co., 109 Mass. 449. In Village of Shelby v. 
Clagett, 46 Ohio St. 549, 22 N. E. 407, it was held that a nonpro- 
fessional witness, who had had opportunities to observe a sick or 
înjured person, might give in évidence his opinion of such person 
in respect of his being weak and helpless or not, and of the degree 
of suffering which he endured, provided such opinion was founded 
on hîs own observation of the person to whom his évidence related, 
and was limited to the time that the person was under his obser- 
vation. 

The second assignment of error is that the court erred in overrul- 
ing the objection of the défendant to the testimony of the plaintiff 
in rebuttal, oflered to impeach a witness of défendant,— -Straub. 
Straub's évidence was very important. He had nursed the plaintiff 
gratuitously for a number of days and nights. He said that he saw 
the plaintiff walk about in his house without canes, with as much 
freedom as if he had suffered no injury, and that on this account he 
would not give a déposition for the plaintiff. For the purpose of 
breaking down Straub's évidence, counsel for the plaintiff asked the 
plaintiff in rebuttal, "Were you at the trial when Straub was ar- 
rested for burglary of the hardware store? Answen Yes, sir. 
Question. You may state to the jury whether he pleaded guilty." 
Oounsel for défendant then objected to the question on the ground 
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that np foi]i|iâa:Uoïi had been lal4,for this évidence in the cross-ez- 
amination «►fjStraub; and, further^ that this waa not fixe best évi- 
dence ojftàei fact,; even if it "werÇ; compétent. The court held, if the 
witnesa cçnild^i^eiar thatbe was in court, and heard Straub enter 
a plea of gnilty, tbat façt pould bejproven independent of the record, 
and the witness was permitted to say that Straub had pleaded 
guilty. 

Whether this ruling was erroneous or not dépends upon two ques- 
tions: ... 

First. Was it compétent in this, a civil, case, to impeach the 
credibilityiiOf a witness by proving he had been convicted of a felony? 

Second. If compétent, could it be shown otherwise than by the 
record of the conviction? 

By sectioa 858 of the Eevised Statutes of the United States it is 
provided: 

"In the courts of the United States no witness shall be excluded in any 
action on accpunt of color, or In any dvll action because he Is a party to or 
interestéd in the issue tried; 'provided, that in actions by or against exec- 
utors, administra tors or guarflians. in which judgment may be rendered for 
or against théni.nelther p'àrty shàll be allowed to testify against the other 
as to any transacj;i6n with or statement by the testator, intestate or ward, nn- 
less called to testify thereto' by the opposite party or required to testify 
thereto by tlie court: In ail other respects the laws of the state In which the 
court is held shall be the rules of décision as to the competency of wit- 
nesses In thé courts of the United States In trials at common law and in 
equity and admlralty." 

The case at bàr is a trial at common law, within the meaning of 
this sectiqn,''afad the question arises, what are the laws of Ohio 
governing thé cpmpeteticy of witnesses in référence to convictions 
of crime? . 

By the laws of Ohio (section 5240, Eev. St.) "ail persons are com- 
pétent witiiessçs except those of unsound mind and children under 
ten years of âge who appear incapable of receiving just impressions 
of the f acts and transactiolis respecting which they are examined or 
of relating them truly." This section is a part of the Civil Code of 
Ohio, and relates only to civil cases. Steen v. State, 20 Ohio St. 
333. Sections 5241 and 5242 contain exceptions as to the com- 
petency of witnesses, none of which is important hère. By sec- 
tion 7284, a section of the Criminal Code of Procédure of Ohio, it 
is provided that: 

"No person shall be dlsquallfled as a witness in any criminal prosecution 
by reason of hls Interest In the event of the same, as a party or otherwise, 
or by reason of hls conviction of any crime; and husband and wife shall be 
compétent to testify on behfilf of each other in ail criminal prosecutions, 
but such interest, conviction or relationship may be shown for the purpose 
of affecting hls or her credibllity." 

. It is apparent, therefopej tbat while in criminal cases the statute 
of Ohio expressly déclares that convictions of crime shall be relevant 
for the purpose of affecting the credihility of any witness, the sec- 
tion relating tô witnesses in civil cases makes no such provision. At 
common law, conviction of a felony rendered a witness incompétent, 
Logan y, V, S., 144 U. S. 263, 12 Sup. Ct. 617. In nearly ail the 
States, this rule of the common law has been abolished, with the 
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express déclaration, like that contained in section 7284, above 
quoted, that a conviction shall be compétent évidence to affect 
the credibility of tlie witness. We liave, however, found no case in 
Ohio or elsewhere in wiiicli the question of the relevancy of such 
évidence, when not expressly declared by the statute, has been raised 
and decided. In the case of Logan v. IL S., 144 U. S. 263, 12 Sup. Ct. 
617, the plaintiff in error complained because the court below per- 
mitted two witnesses to testify; one of whom had been convicted 
of crime in North Carolina, and the other of whom had been convict- 
ed in Texas, and subsequently pardoned. The courf below, af ter hold- 
ing the witnesses compétent to testify, had allowed the records of 
their convictions to be introduced as évidence on the question of 
their credibility. The suprême court sustained the view of the court 
below that the witnesses were compétent to testify under the rules of 
the common law which govemed the trial of that case, on the ground 
that in the one case the conviction in a foreign jurisdiction was not 
a disqualification under the common law; and, in the other, that the 
disabUity arising from the conviction in Texas, where the case was 
tried, had been removed by a f ull pardon. After reaching this con- 
clusion Mr. Justice Gray uses thèse words : 

"Whether the conviction of elther witness was admissible to affect hls 
credibility is not before us, because the ruling on that question was in fa- 
vor of the plaintiff in error." 

It is difQcult to see any reason why the législature should permit 
the credibility of a witness in a criminal case to be attacked by proof 
of former conviction, but should withhold such permission in civil 
cases. If the court can, from analogies at common law, find the 
ruie to be that in civil cases, also, the previous conviction of wit- 
nesses may be introduced to impeach their credibility, it is its duty 
to do so. It is decided in Oarpenter v. Nixon, 5 Hill, 262, by the 
suprême court of New York, Chief Justice Nelson announcing the 
opinion, that the record of the conviction of a crime less than a 
felony was admissible at common law to impeach the credibility of 
witnesses; citing 2 Haie, P. 0. 278; King v. Crosby, 5 Mod. 15; Hux- 
ley V. Berg, 1 Starkie, 98; 1 Phil. Ev. 35; Phil. Ev. (Cow. & H. Notes,) 
p. 66. Of course, the question whether a conviction of a felony was 
compétent at common law to impeach the credibility of a witness 
could not arise, because the witness was absolutely disqualifled. 
When this disqualification is removed, however, it would seem to 
follow that, as the conviction of a less crime than a felony had al- 
ways been compétent in impeachment, the conviction of a felony 
would, a fortiori, be relevant for the same purpose. 

We therefore hold that in Ohio, in civil cases, though there is no 
express statutory provision conceming it, previous conviction of an 
infamous crime is relevant to impeach the credibility of a witness. 

The second question is much freer from difflculty. Straub had 
not been asked, when on the stand, whether he had ever been con- 
victed of burglary, and sent to the penitentiary. The question hère 
objected to was put to another witness than Straub, and it was 
sought ont of that witness' mouth to prove by oral évidence that 
Straub had pleaded gmlty to the charge of burglary. This wai 
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clearly iûcoflii)etent. Thie best évidence of the conviction was the 
record of the indictment, of the trial, and the juâgment of the 
court. So long as that évidence was available, nothing less was 
compétent. Much discussion has arisen over the right on cross- 
examination to ask a witness whethef- he has been convicted of a 
felony. In some states it is held that such a question is improper, 
and that the conviction must be proved by the record. Com. v. 
Quin, 5 Gray^ 478'; People v. Eeinhart, 39 Cal. 449; Clément 
v. Brooks, 13 N. H. 92; Johnson v. State, 48 Oa. 116; King v. In- 
habitants of Castell Careinion, 8 East, 77. Contra, Eeal v. People, 
42 N. Y. 270. However this may be on the cross-examination of 
the witness whose credibility is attacked, there is no authority any- 
where to be found holding that the conviction of one witness may 
be proven by the oral testimony of another. It was theref ore error 
for the courtbelow to allow the plainttff to testify that he had heard 
Straub plead guilty to i burglary. Greenl. Ev. § 467; Whart. Ev. 
§ 567; M, § 08. The material character of this évidence can only 
be fully realîZed byan exâmination of the entire record. The wit- 
nesses who tesliifledto the acts by thé plaintifl, impossible in a para- 
lytic, numbered 14. The claim on the part of thé plaintiff was 
that thèse witneases, or many of them, had been suborned by the 
claim agent* bf the railroad company. Evidence that one of the 
witnesses was a convicted félon reflected on thé entire case made 
by their evidencçii >•: 

For this reason the judgment must be reversed, and a new trial 
had. Before leaving the case, however, we shall consider certain 
questions arising on other assignments of error which will corne 
agiain before the trial court for décision. 

The fourth assighment of error is based on the court's refusai 
to give the foilbWiûg charge : 

"The Charters df- the défendant In this case, and. of: the Baltimore & 
Ohio & Chicago Hailroad Coppany, whose road nms from Chicago Junctlon 
aRTOSs the states of OJiio and îndlana to the west Une pf the last-named state, 
ahà of the Baltimore & Ohlo & 'Chicago Eailroad Company, minois Division, 
whose Une begins at the terminus of the last-named. company and runs 
theneë through a portion of the state of Illinois to and into the city of Chi- 
cago, are in évidence; and, as the accident of which the plaintiff complain» 
in this case ocçurred on the Une of the company last named, no recovery can 
be haà by the plàintiff in this case." 

The défendant introduced in évidence the charter of the Balti- 
more & Ohio Eailroad Company, passed by the législature of the 
state of Maryland in 1827. This charter authorizes the Baltimore 
& Ohio Eailroad Company to buiid a railroad from Baltimore to 
the Ohio river. The défendant also introduced in évidence the 
charters of the Baltimore & Ohio & Chicago Eailroad Company of 
Ohio, the Baltimore & Ohio & Chicago Eailroad Company of In- 
diana, and the Baltimore & Ohio & Chicago Eailroad Company of Illi- 
nois, together with the record proceedings of the consolidation of 
the Baltimore & Ohio & Chicago Eailroad Company in Ohio and 
Indiana. The corporations thus formed were authorized to con- 
struct and operate a line of railroad running from Chicago Junc- 
tionacross the states of Ohio and Indiana and Hlinois into Chi- 
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cago. The accident occurred on this line inside of the city of Chi- 
cago. The ticket upon which the plaintiff traveled was issued to 
him by the agent of the défendant company at Shelhy, in the state 
of Ohio. The ticket was what is called a "limited ticket," with 
certain conditions incorporated in a contract which was signed by 
the plaintiff. Among the conditions were thèse: 

"Issued by Baltimore & Ohio Eaiiroad Trans., Ohio Div., subject to the 
folio wing conditions: 'Good for one flrst-class passage to the point on the 
K. C. h. & S. K. R. R. printed in large type at the estreme top of this 
ticket.' Subject to the foUowing conditions: 'In selling this ticket for pas- 
sage over other roads, this company acts only as agent, and assumes no re- 
sponsibllity beyond its own line; and the holder, In accepting this ticket, 
agrées to the foUowIng conditions.' " 

The ticket, it seems, entitled the plaintiff to passage f rom Shelby 
Junction, in Ohio, to Elk Falls, in Kansas, and contained a number 
of coupons, ail of which were coUected, except that coupon en- 
titling the passenger to transportation from Kansas City to Elk 
Falls. 

The argument for the défendant company is that the charters in- 
troduced show that the injuries were received on a railroad not 
belonging to it, and that could not be operated by it under its 
charter, and that it is not, therefore, liable to plaintiff under the 
condition of the ticket abové quoted. 

It was admitted in the answer that the défendant company owned 
and was operating a line of railroad in Eichland county, Ohio, from 
which it may be presumed that the Maryland charter of 1827 has 
been so amended as to authorize its opération of Unes west of the 
Ohio river. It also appeared in évidence that the car which the : 
plaintiff took at Shelby Junction was a day car, running through 
from Shelby Junction to the city of Chicago. Moreover, a folder or 
time table issued by the Baltimore & Ohio Company was introduced 
in évidence, in which the line from Chicago Junction to Chicago is 
referred to as the Chicago Division of the Baltimore & Ohio EaUway 
Company, and upon the map which appears on one side of the folder 
the line between Chicago Junction, Ohio, and the city of Chicago is 
marked the Baltimore & Ohio Railway. It is said that the folder 
contains the time tables, also, of the Baltimore & Ohio Southwestem 
System and the Pittsburgh & Western Railroad Company, and that 
thèse are notoriously not a part of the Baltimore & Ohio Railroad 
Company proper. This is true, but the Unes referred to are desig- 
nated on the folder by their proper names. In the absence of any 
évidence at ail, it would doubtless be presumed that the train 
running over the road of the Baltimore & Ohio & Chicago Railroad 
was operated by the Baltimore & Ohio & Chicago Railroad Company, 
owning the line; but that presumption obtains only in the absence 
of other évidence. The only évidence worthy of considération in 
the case tends to show that the train was operated by the Baltimore 
& Ohio Railroad Company, the défendant below. We are fortifled 
in this conclusion by the failure of the défendant company to dis- 
prove its opération of the line into the city of Chicago, if in fact it 
was not responsible therefor. It could hâve shown by its own em- 
ployés that at Chicago Junction the train was tumed over by its 
v.59F.no.l — 6 
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agehte to the ieigents bf ànother company.' It could hâve produced 
the coupons On tàe ticket taken from the plaintiff entitling Mm to 
passage frôm Shelby to Chicago, upon which the name of the operat- 
ing company) appeared prihted. Itdidnoneof thèse thihgs; and its 
contentioniiow, that its liability was not shown by the évidence, can 
hardly be received with patience. 

The sixth assignment of error is based on the refusai of the court 
to give the jury this charge. 

"The testlmony of wltnesses called to testlfy to conversations with -wit- 
nesses Wort and son, or between Wort and son and Mrs. Wort, and with the 
witnesses Tucker, Oloran, Mrs. Kochendorfer^ and Miss Kochendorfer was 
for the purpose of impeachlng those witnesses, and cannot be considered by 
the jury for any purpose other than so far as it afCects the credibility of 
such witnesses so contradicted, if tliey were contradicted." 

This charge the court refused, and gave the charge which is made 
the basia of the seventh assignment of error. Without quoting what 
the court did say in référence to thèse conversations with the wit- 
nesses named, it is sufûcient to state that the court did not clearly 
give, either in words or in substance, the charge set forth as re- 
quested ia the sixth assignment. We think that the défendant was 
entitled t© the charge aa tequçsted, and the injury to the défendant 
in the refusai by the court to give it is made to appear more plainly 
in the dghth assignment 'of error, as follows: 

"Oounsel for plaintifC ar^ed and urged upon the Jury that the testimony 
eontradleting the wltnesseB Wort and son, Tucker, Oloran, Mrs. Kochen- 
dorfer, and' Miss Kochendorfer, tended to show that J. B. Eankin, the spécial 
agent of the défendant, had pffered the witness Oloran money to testlfy 
falsely, and that thè testimony eontradleting thèse witnesses proved that 
,the defehdant, through its agent, J. B. Rankln, had been gullty of bribery, 
or attempted bribery, in bringing the witness Oloran; and that the Inference 
from tlils .testimony was that ail of the other wltnesses had also been 
'brlbed by the défendant, through its spécial agent. To this argument coun- 
sel for the défendant objected,,^d called the attention of the court thereto 
at the tlme, and thereupon the court stated to counsel and the jury that 
there was tçstimony tendlng to support the clalm of counsel that offers In 
forra of money and clothing were made to witnesses to corne and testlfy in 
this case, and that there was enough of such évidence to Justlfy counsel 
in clalmlng to the Jury that thèse charges of bribery were sustained, and 
the court declined to refuse counsel the rlght to argue upon this point." 

The witnesses named in the foregoing assignment had been called 
by the défendant to testify to acts of the plaintiff af ter his injury, 
impossible if he were suffering from paralysis. To contradict thèse 
witnesses, inquiry was made of them by plaintiff's counsel as to 
whether tiiey had not made statements that Eankin, the spécial 
agent of the Baltimore & Ohio Eailroad Company, had offered them, 
in one case money, and in another clothing, to testify falsely in the 
case. Thèse inquiries were answered by the witnesses in the néga- 
tive. Witnesses were then called to contradict thèse déniais, and 
the testimony referred to iu the request to charge was this testimony 
of the contradicting witnesses. It is manifest that such évidence 
was compétent only for the purpose of contradicting defendant's wit- 
nesses, and was wholly incompétent as substantive évidence tending 
to show that the agent of the défendant company had made the offers 
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wMch were the subject-matter of the conversations testified to by 
the contradicting witnèsses. It îs quite true that it was compétent 
for the plaintifl to introduce évidence in rebuttal, tending to show 
that the authorized agent of the Baltimore & Ohio Eailroad Com- 
pany had been engaged in suborning witnèsses to testify falsely. 
Such évidence was relevant on the main issue as tending to show 
an admission by its conduct that it had a bad case, needing false 
and perjured évidence to support it, Moriarty v. Eailroad Co., L. E. 
5 Q. B. 314; and the cases cited under section 1265, Whart. Ev. It is 
also true that there was direct évidence in the case upon which an 
argument might fairly be made that the spécial agent of the Balti- 
more & Ohio Eailroad Company had been guilty of the conduct 
charged, but the plaintiff's rebuttal witnèsses who testified to con- 
versations with the defendant's witnèsses had no personal knowledge 
of the facts detailed in those conversations as related by them, and 
were whoUy incompétent to testify to those facts as substantive évi- 
dence. It was the duty of the court, therefore, to caution the jury 
that évidence of thèse conversations with defendant's witnèsses was 
only évidence to contradict them, and only aflfected the credibility of 
those witnèsses, but that it did not tend to establish improper con- 
duct on the part of the agent of the raUroad company. It is very 
difficult, indeed, for a jury to discriminate between évidence which 
is only to impeach the credibility of witnèsses and évidence which 
tends to establish facts material to the main issue. That diflSculty 
makes it especially Important that the court should emphatically 
caution the jury as to the use which they are entitled to make of évi- 
dence which simply goes to the credibility of witnèsses. 

We think, therefore, that the sixth and seventh assignments of 
error, and that part of the eighth assignment already referred to, 
are well taken, and on this ground, also, the judgment should be re- 
versed. 

Judgment reversed, with instructions to order a new triaL 
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(Circuit Court of Appeals, Sixtli Circuit. November 6, 1893.) 

No. 93. 

1. IjImitation of Actions— Whbn Action Accrues. 

Wliere a seller refuses to acquiesce In the cancellation of a contract of 
sale by the purchaser, but dellvers the goods, his right of action ac- 
crues, not at tbe time of such attempted cancellatiou, but at the time 
of the delivery. 

3. Sale — Accbptance. 

Purchasers of rice Informed the seller that they canceled and repudi- 
ated the contract of sale, notwitbstanding which the goods were shipped, 
and were received and stored by the purchasers, by mistake. After 
discovering their mistake, the purchasers failed to notify the seller for 
more than a month. Eeld, that the delay, in view of the fluctuating 
market prlce of the goods, was so unreasonable as to amouut to au ac- 
ceptance. 
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8. Sbcondabt Evidence— Ooiitbhts op Lbtteh— Existence of Oeiginal. 

Bvldençe of the contents of an alleged letter, not shown to hâve been 
wrltteu and lost, and whlch, from other çorrespondence, appears never 
to hâve been In fact wrltten, is inadmissible. 

In ErTOT to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

At Law. 1 Action by Thomas O. BuUock and Lydia P. Bullock 
against the Foss-Schneider Brewing Company to recover for goods 
sold and delivered. Verdict for plaintiffs directed by the court, and 
judgment for plaintiffs thereon. Défendant brings error. Af- 
firmed. 

Statement by TAFT, Circuit Judge: 

This was an action begun In the circuit court for the southem district 
of Ohio NoVember 12, 1891, to recover $2,215.67, as the balance claimed to be 
due to T. O. Bullock and Lydia P. Bullock, partners as Bullock & Oo., of the 
City of New ïork, the défendants In error and the plaintiffs below, from the 
Foss-Schneider Brewing Company, a corporation of Ohîo, for two car loads 
or 350 bags of broken rice, weighing in ail 84,612 pounds, at $2.85 per hun- 
dred pouûds, sôld and déllvered to the brewing company on the 21st day of 
November, 1885. A crédit was given to the; brewing oompany for $195.78, 
the freight on the rice, which was paid by the brewing compaiiy at the time 
the rice wak recelved. 

The défendant, for answer, flrst pleaded that the cause of action stated 
did not accrue wlthin six years before the flling of the pétition. For a second 
défense the défendant denied that any contract of sale had ever been en- 
tered Into for the purchase of the rice referred to in the pétition, but alleged 
that some tim,e prier to November 1, 1885, the plaintiffs had consdgned to the 
defendaijit, at Cincinnati, two car loads of rice, without the consent or 
order of défendant; that at aboat the same time défendant had ordered two 
car loads of rîcë from other persohs than the pladntlffs; that, when the de- 
fendant was notifled by the railroad company that two car loads of rice had 
been recelved at the dépôt for it, it paid the freight upon the two car loads 
of rice sent by the plaintifCs, by mistake, supposing that it was paying the 
freight upon the rice which It had ordered; that, with the same mistaken 
idea, défendant recelved the rice, and stored it in its brewery at Cincinnati; 
and that, immediately upon the dlscovery of the mistake, défendant noti- 
fled plaintiffs of it, and that the rice thus delivered and recelved was held 
subject to the order of plaintifCs, and not otherwise. By way of cross péti- 
tion, défendant asked judgment for $1,800 for the price of storing the rice 
for the plaintiffs since 1885. 

The facts, as developed by the évidence, were as follows: 

Bullock & Co. were a flrm deallng in rice at New York clty. The Foss- 
Schneider Brewing Company was a brewing corporation of Cincinnati using 
rice in its manufacture of béer. The brewing company gave to one Louis Burger, 
in November, 1884, an order for four car loads of rice, at the lowest price that 
he could get it for them. An agent of Bullock & Co. called upon the brewing com- 
pany shortly after this, and asked to sell them rice. Tliey referred him to Burger, 
to whom they had given their order. He went to Burger, and made a con- 
tract evidenced as follows: "November 22, 1884. Four cars best broken rice 
for Foss-Schneider Brewing Company, $2.85 delivered. Commission on this 
lot, $35, to Louis Burger. First car flrst week in December, others to fol- 
low when ordered, about two weeks apart. Send sample of ail kinds." On 
December 8th, Btdlock & Oo. sent the following letter to Foss-Schneider 
Brewing Company. "We hâve shipped you, as per inclosed invoice and B. 
L., car best broken rice, November 29th, cash, $1,042.04. Your order for rice 
given to Mr. Louis Burger was turned over to us for exécution, and which 
we are pleased to fill for you. Please send us expense bill, when paid, and 
oblige." Two cars, under this order, were delivered to the Foss-Schneider 
Brewing Company. On the 20th of December following, and before any oth- 
ers were delivered, Bullock & Co. made another contract directly with the 
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Foss-Schnelder Brewing Company, evldenced by the followlng: "Cincinnati, 
December 20, 1884. Sold to the above brewing company flve (5) cars broljen 
rice at $2.80, delivered Cincinnati, to be shipped as ordered, with the 
privilège up to ten (10) cars more at the same price, to be shipped during the 
year 1885. Bullocli & Co. The Foss-Schneider Brewing Company, by 
Frank Overljecli, Président." This last sale was negotiated without the 
intervention of Bm-ger. Burger felt very indignant at this couurse on the 
part of Bullock & Co., and by letter December 31, 1884, complained of their 
sale at a less price than that at which he (Burger) had sold their rice to 
the brewing company In the first contract, and used the following language: 
"Oonsequently, sald brewery does not want any more rice upon the con- 
tract entered with me, but bas canceled the same, on your action taken In 
the matter. * * * You had no right to interfère with the contract ex- 
isting, the détails of which you knew, and I now look upon you for yotur 
remitting me commission on four cars at $.35 each,— $140." Answering this, 
Bullock & Co. by letter, January 23, 1885, said: "We hâve no désire to save 
the commission on the four cars, and will pay it to you, as agreed, after 
shipments are made, and acceptance of same. Please let us know at once 
when we shall ship the remaining two cars." Burger, later, in letter Jan- 
uary 7, 1885, again announces the cancellatlon of the flrst contract, to which, 
by letter of January 10, 1885, Bullock & Co. replied: "We did not Induce, 
wish, or request that they (F. S. B. Co.) cancel the order they gave you, 
nor hâve we canceled It, nor do we see any reason why we shonld, and are 
ready to ship the remaining two cars when you instruct us to, which in- 
structions we await" On January 6, 1885, the Foss-Schneider Brewing 
Company, in response to a letter from Bullock & Co. offerlng to extend the 
payment for the two car loads of rice already sent, the brewing company 
declined to accept the favor, and denied the désire on their part for delay 
in the payment, and referred, presumably, to the shipment of the remain- 
ing two cars on the Burger contract, as follows: "Furthermore, as Mr. 
Burger did not, and said he could not, live up to the conditions upon which 
we agreed to take a certain number of cars of rice from him, we can- 
celed and countermanded ail our conditlonal orders for rice with Burger." 
In the letter of January 10, 1885, to the brewing company, Bullock & Co. 
make no response to this notice of cancellatlon, and simply use the expres- 
sion: "Kindly inform us when we may ship you another car of rice." It 
should be noted, also, that on 23d December, 1884, the brewing company 
notlfled Bullock & Co. that they had leamed that Bullock & Co. were offerlng 
rice at $2.75. ïhey close their letter with thèse words. "The contract, 
therefore, we made with you, we consider nul! and void, until we hear from 
you." This referred to the second contract. Subsequentiy, however, the 
brewing company did receive the five cars of rice on the second contract, 
and paid for them. They were delivered March 7th, April 17th, May 28th, 
July 6th, and August 27th, in the year 1885. 

In Jime or Jul}% 1885, Burger sued Bullock & Co. for the commission on 
the sale of the other two cars under the Burger contract, and garnished 
money of Bullock & Co. in the hands of Foss-Schneider Brewing Company, 
and recovered before a magistrate a judgment, which was deducted by the 
Foss-Schneider Brewing Company from their payment to Bullock & Co. 

In September, Bullock & Co. asked the brewing company whether they 
needed any more rice. They replied that they did not. A similar request was 
made in October, to which a similar answer was given, and the same ques- 
tion and response occurred on November 7th. Upon November lOth Bullock 
& Co. sent a telegram to Mr. Douglass, who had been their attorney in the 
garnishee suit, as follows: "Shall we ship Foss-Schneider Brewing Com- 
pany, or Burger?" To which Douglass, after seeing Overbeck, telegraphed: 
•'Ship Foss-Schneider Brewing Company." Accordingly, on November 14th, 
Bullock & Co. shipped two car loads of rice to Foss-Schneider Brewing Com- 
pany. 

On November 14, 1885, Bullock & Co. wrote as follows: "The Foss-Schnei- 
der Brewing Company: We take pleasure in handing you in this invoice 
and bill of lading for two car loads best broken rice, November lOth, cash, 
^2,411.44, less freight, as per order recelved through Mr. Louis Burger. Trust- 
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Ing thls 16t Win give the tisuaî isaWéffacUon, We remaln/' To which the 
brewlûg conàpany responded by telegtam of November 16th: "Bill lad- 
ing two cars 14ce received. WIU Qot afecept same. Never ordered them 
through Burger." Thereupon, BuUOck & Co. telegrapbed tbeir àttorney, on 
the same dây, as foUows: "Fosa&- Schneider telegraph us'they won't re- 
ceive the two cariloads shipped thém. What shall we do?" To which their 
àttorney responded, after seelng Mp. Overbeck: "Think can gét Foss-Schnel- 
der to take rlce, If they get four months' time. I advise acceptance." To 
the Foss-Schnelder Brewing Conipflllyj BuUock & Co. telégraphed as fol- 
lows, NovembCT 16, 1885: "ïou dedii<!tèd from your remittance commission 
on thèse vei^r two car loads just shipped. Our àttorney, Howard Douglass, 
Cincinnati, telégraphed us to shlp, and thlnk Burger 's àttorney Instructed 
shlpment Settle this matter with Biurger, who ordered for you." November 
21st, BuUock & Co., after repeatlng the correspondence by telègram, say: 
"We hâve been so very busy gettlng what rlce we could off, as frelght ad- 
vanced 40 per cent, on the ISth, and yesterday the new rate of duty took ef- 
fect,— that l8, 2%, cents pound on the same slze grain we shipped you,— 
an advance of 185 per 100 pounds; the same duty as whole rlce. We wanted 
to protect ourselves, and hâve shipped over seven thousand bags this week. 
We note that you say you never ordered thls from Bm-ger, and yet this Is 
just what Burger brought hls sham suit àgalnst us for, and you pald the 
money into court on the very two cars. Since your telègram, we hâve an- 
other one from Howard Douglass, who says he thinks you wlU take, If we 
give you four months' tlme, to which we replied that we were always wlU- 
ing to aceomlnodate you; and if you would give us your four-months' note, 
adding Interest from receipt of goods, we would accept It, and, as Burger 
was to hâve a good commission ont of thls, that you make hlm pay the in- 
terest that you add to the note." To which letter the brewing company re- 
sponded on the 25th November: ''ïours of the 21st received. Mr. Howard 
Douglass nor anybody else had any right to think that we would accept the 
rlce if you gavé us: foiu" months' tiine. Norie ever approached us on this 
subject, and conseqUently we ûever intlmated anythlng of the klnd. • * • 
As already Informedyou, we will not accept the rlce under any terms. Hop- 
ing that thls unpleasantness Will soon cease, we are, etc." 
, Duringthla correspondence, the two car loads of rlce shipped by Bullock 
& Co. reached Cincinnati, and were welghed for the défendant,— one car upon 
November 21, 1885, and the other November 28, 1885,— and the freight 
was paid by thfe défendant upbn the same days. The rlce was hauled 
to the defendàtit's brewery by the brewery wagons. The defepdânt's agents 
supposed that thls riCe was rlce ordered and shipped from Kuntz & Ce, of New 
York. The Kuntz rlce arrlved on the 5th of December, at which time the 
mistake was dtacovered. The rlce of Bullock & Co. was stored In the brewery 
warehouse until the 2d of January, 1886, when Bullock & Co. wrote the 
brewing company the followlng: "Oxa Involce IJovember lOth, $2,411.44, is 
now past due. Will you, on recéipt of this, klndly send us exchange for 
the above amount, less freight? The freight bills, please send us. Should 
you want any extension of tlme, we would be very glad to accommodate you; 
you adding interest after thirty days, and sendlng us your note for such 
time as will suit you." To which the défendant replied, January 4, 1885: 
■ "Yours of the 2iid Inst received. We beg you to understand that we do not 
owe you anythlng. The rlce you shipped hère we will not accept, and, if 
Mr. Louis Burger ordered same, you must look to hlm." To which Bullock 
& Co. replied, Jahuary 6th: "We hâve your favor of the 4th ail noted. We 
are a llttle staggçred at your remaïk that you do not owe us anything, and 
will not accept the Wce we shipped you, when we know that you hâve ac- 
cepted the rice, and had one car slnce November 21st, the other car Novem- 
ber 27th, and pald the freight on both cars November 25th. You hâve had 
thls rice noW, one car 46 days, thé other car 40 days,— an average of 43 days. 
This should now be settled, and must conflrm our letter January 2nd, re- 
questing exchange for amount due us, or, if yoù want some longw tlme, 
your note adding interest after 30 days. The Interest, and any diflference In 
price, you must look to Mr. BUrger for." To which the brewing company 
responded, January 9, 1886: "Youfs of the 6th received. We again repeat 
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that we do not owe you anything. You also do not know that we accepted 
the rice, for whoever informed you so knows nothing about it. The rice you 
shipped is stored, and we will not use one grain of It When the proper 
timè cornes, we wlU prove how, in mistake, we pald freight on the rice you 
shipped after having notlfled the railroad company that we would not ac- 
cept same, since, at the same time_ there was a shipment of rice in the 
dépôt for us, which we had hought fi-om some other house. Let this end ail 
unnecessary correspondence." There was a long subséquent correspondence, 
which throws no light upon the case, except that It states the claims of the 
parties. 

Overbeck, the président of the brewing company, was 111, and not able to 
be présent at the trial. By agreement, a statement of his was introduced 
as a déposition, in which he said: "On November 16, 1885, Bullock & Oo. 
shipped us the two remalning cars rice countermanded with Burger Bros., 
whereupon, we telegraphed Bullock & Co. that we would not accept them, 
as we had never ordered them through Burger. On or about November 25th, 
two cars rice arrived in the dépôt hère, at the same time together with two 
cars rice which we bought from Chas. Kuntz & Co., New York; and by 
mistake our secretary at the time, Mr. Chas. Klein, paid the freight on the 
two cars from Bullock & Co., instead of those from Chas. Kuntz & Co., and 
in that way the two cars from Bullock & Co. were taken into our house by 
mistake. But of ail of this we notifled Bullock & Co. at once by letter, stat- 
ing the rice was stored at their expense, and that we refused acceptance of 
•same." 

Mr. Bullock testified that the letter of Janiiary 9th, received on January 
12th, was the first letter wrltten them by the brewing company, in which 
they had been notifled that the rice had been received under mistake. 

The market price of rice in Cincinnati from November, 1884, to November, 
1885, was affected by the varying freights from New York to Cincinnati. There 
was a décline in the spring of 1885 of about $70 a car. There was an ad- 
vance early in November back to the March and April rates of $60 or $70 
a car, and a still further advance, later in the same month, of $50 or $60 a 
<;ar. 

At the close of the évidence the court directed the jury to return a verdict 
for the plalntiffs, for the amount claimed in the pétition, with interest 

Dawson & Overbeck and Pollett & Kelley, for plaintifiE in errer. 
Wilby & Wald, for défendants in errer. 

Before BKOWN, Circuit Justice, and TAFT and LUETON, Circuit 
Judges. 

TAFT, Circuit Judge, (after stating the facts.) The plea of the 
statutes of limitation was properly held bad. The argument on be- 
half of the défendant below was that, if the Burger contract was in 
force against the brewing company, that company had repudiated it 
early in the year 1885, so that Bullock & Co. mlght hâve brought an 
action for its breach in January or February of that year, more than 
six years before the filing of the pétition. The fallacy of this argu- 
ment is that the action is hère for goods actually sold and delîvered 
to the brewing company. Such an action accrued upon the delivery 
of the goods, and not before. It is true that, where a contracting 
party gives notice of his intention not to comply with the obligation 
of his contract, the other contracting party may accept this as an 
anticipatory breach of the contract, and sue for damages without 
waiting until the time mentioned for the completion and fulflllment 
of the contract by its terms; but, in order to enable the latter to 
sue on such an anticipatory breach, he must accept it as such, and 
consider the contract at an end. If he elects to consider the con- 
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tract still in force, he cannot recover tliereafter without performing 
ail the conditions of the çontract by him to be performed. Thèse 
principles are well settled, and there are décisions by the suprême 
court of the United States which leave no doubt upon the sub- 
jeet EoUing-MiU v. Ehodes, 121 U. S. 255, 204, 7 Sup. Ct. 882; 
Dingley V. 01er, 117 U. S. 490, 6 Sup. Ct. 850; Smoot's Case, 15 Wall. 
36; Jobnstone v. Milling, 16 Q. B. Div. 467; Elsas v. Meyer, 21 Wkly. 
Cin. Law. Bul. 346; Leake, Cont. 872, and cases there cited. As Bul- 
lock & Co. did not elect to treat the attempted cancellation by 
Burger, and the brewing company of the Burger çontract as a ré- 
pudiation of it, no right of action whatever accrued to BuUock & 
Co. until they had deliTered the rice thereunder. 

The second and important question for our considération is 
whether, on the undisputed fâcts of the case, there was in law an 
acceptance by the brewing company of the two car loads of rice, for 
the price of which recovery is sought. We hâve no difiSculty in 
reaching the conclusion that the çontract of November, 1884, made 
through Burger, had been a.broga-ted by the subséquent conduct of 
the parties. BUrger had lïotified BuUock & Co. in several letters 
in January of 1885 that the eon tract m^de through him had been 
canceled by the brewing company because the condition of that çon- 
tract had been that the price named therein was the bottom price, 
whereas, but a few weeks subséquent, rice was sold by BuUock & 
Co. dirçctly to the brewing company at flve cents per hundred less. 
The right to cancel this çontract was denied by Bullock & Co. in 
their correspondence with Burger. But by letter of January 6th the 
brewing company notified ^jÇuUock & Cp. that it had countermanded 
and canceled ail orders thpough Burger, to which, in the letter of 
January lOth, no answer was made by Bullock & Co. More than 
this, undei" the Burger çontract of î^oveinber, 1884, of the four cars, 
the flrst was to be deliveréd the flrst week in December, and the 
others were to folio w when ordered, abouttwo weeks apart. It 
is quite clear in our minds that the brewing company insisted, and 
BuUock & Co. acquiesced in the view, that the çontract of December 
20th, by which flve cars of rice were sold with the option of 10 cars 
more at |2.80, was a substitute for so much of the çontract through 
Burger as remained un performed; and we feel quite certain that, 
had Burger not coUected his commission through légal proceedings 
by gamishment from money of Bullock & Co. in the hands of the 
brewing company, Bullock & Co. would not hâve insisted upon de- 
livering the other two cars under the Burger çontract. Bullock & 
Co. asSumed that the surrender of Burger's commissions to him by 
the brewing company had been with the acquiescence of the brewing 
company, though in the form of légal proceedings. Their position, 
evidently, was that the brewing company had- recognized the ex- 
istence of the Burger çontract by paying Burger's commissions, and 
charging them to BuUock & Co. Communicating with their lawyer 
in Cincinnati who had charge of this gamishment proceedings, they 
were advised to ship the two carloads to the brewing company, 
Which they did. Up to the time that the rice was received at Cin- 
cinnati, we are of the opinion that there was no obligation on the 
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part of the brewing company to accept it. It is also clear tliat the 
company's reoeipt of the rice, and the storing it in its warehouse, were 
under a mistake. It is just as clear, however, that by the 5th of 
December, or earlier, the company knew that the rice had been 
taken into the company's warehouse, and was then stored there. 
Thèse facts, it knew, would be communicated through the agents of 
the railroad company to Bullock & Co. ; and, unexplained, they con- 
stituted a clear acceptance of the rice, rendering the brewing com- 
pany liable for it, under the contract upon which Bidlock & Co. 
claimed to hâve the right to deliver the rice, namely, the Burger 
contract of Norember, 1884, at the price of $2.85 per hundred. The 
company was under an obligation, if it did not intend to accept the 
rice, to notify Bullock & Co. of the mistake within a reasonable time. 
What was a reasonable time, under the circumstances? There was 
no excuse for delay. The facts were ail known to the company. 
The company waited from December 5th until January 9th, when it 
wrote the letter, which did not reach Bullock & Co. untU Januarj' 
12th, in which Bullock & Co. were notifled that the goods had been 
received under a mistake, and were held subject to their order. In 
the letter of January 4th the brewing company did not explain its 
acts, but simply asserted that it had not accepted the rice. For at 
least a month, then, it knowingly kept the rice in its storehouse 
without advising Bullock & Co. that it did not intend to receive and 
accept it, after it had acted with respect to the rice as only an owner 
could. It is true that the letter of November 25th, refusing to ac- 
cept the rice, was written after one car load had been received in 
the storehouse; but it was written upon the same day upon which 
the freight was paid, and was written before the brewing company 
was aware that Bullock & Co.'s rice had been received. The brewing 
company had once before repudiated a contract, and then complied 
with it, so that its acceptance of the rice after its letter of November 
25 th was not surprising to Bullock & Co. The price of rice was fluctuat- 
ing, and was affected by the change of freight rates between the sea- 
board and Cincinnati, and of this fact the brewing company had 
been advised by Bullock & Co. It was important, therefore, if the 
rice was to be rejected by the brewing company, that Bullock & Co. 
should know it at once. The brewing company could not lie by for 
a month, with the rice in its storehouse, after it apparently had ac- 
cepted the rice, and then claim that the acceptance had been under 
a misapprehension of facta known to it for a month. It is well 
settled that receipt of goods wiU become an acceptance of them, if 
the right of rejection is not exercised within a reasonable time. Benj. 
Sales, (Corbin's Ed.) p. 916, § 1051, and cases cited. To the knowledge 
of the brewing company, the rice was delivered to it by Bullock & 
Co. under the claim of right to do so by virtue of the contract with 
Burger of November, 1884. Acceptance of it, therefore, or conduct 
équivalent to acceptance of it, unplies, not only an agreement to pay 
for the rice, but to pay for it in accordance with the contract under 
which it was avowedly delivered. 

In Manufacturing Co. v. Hayes, (Pa. Sup.) 26 Atl. 6, a consignée 
took goods consigned to him out of the possession of the carrier, and 
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had them hauled to his own place of business. He sent bis check 
to the consignor for other gooda purchased by liim, without any référ- 
ence to the goods so taken possession of by him. It tvas held by the 
suprême court «f Pennsylvania that even if it was conceded that he 
had not ordered the goods in question, yet because he took pos- 
session of them from the raiiroad company, and had them hauled to 
his own place Of business, and failed to notify the consigner of the 
mistake, he àccepted the goods, and the instruction of the court be- 
low to find a verdict for the plaintifl for the full amount of the claim 
was sustàined. 

It is objected to the action of the court below in directing a verdict, 
that the facts were not so clearly proven that the case sbould not hâve 
been left to the jury, upon proper instructions. It is said that there was 
évidence tending to show that the brewing company had advised Bul- 
lock & Oo. as soon as they became aware of the mistake under which 
thèse car loads of rice had been received by them into their custody. 
The argument is based en the statement of Overbeck that the two cars 
from Bullock & Co. were taken into the company's house by mistake, 
and that of ail this the company notifled Bullock & Co. at once by 
letter, stating that the rice was stored at their expense, and that 
the company refused acceptance of same. Such a statement, of 
course, was not compétent, without showing that the letter had been 
lost. AU of the letters of either party were introduced in évidence. 
The correspondence is complète. There is no room in it for a letter 
between that of November 25th from the brewing company to Bul- 
lock & Co., and that of Bullock & Co.'s letter of January 2d to the 
brewing company. Overbeck's statement can only be explained on 
the theory that he had forgotten when the letter first advising Bul- 
lock & Co. of the mistaken receipt of the goods was written. This 
was not évidence sufQcient to go to the jury, because it was neither 
compétent, nor of any weight 

Nor do we think that, under the circumstances of this case, the 
question of reasonable time was one for the jury. There was no 
excuse for any delay, aftér the brewing company learned of its mis- 
taken action in regard to the rice, in notifying Bullock & Co. of it; 
and we hâve no hésitation, as a matter of law, in holding that 30 
days' delay in the rejectlon of rice— a commodity fluctuating in its 
market price — was altogether unreasonable. Wiggins v. Burkham, 
10 Wall. 127. 

The conclusions thus reachedmake it unnecessary for us to con- 
sider the other assignments of error. They are founded on the action 
of the court in the admission^ and rejection of évidence relating to 
the canceUation of the Burger contract. Whether the contract was 
in fact canceled or not could not, as the case turned out, affect the 
brewing company's liability, because its conduct in accepting the 
rice under the contract was a waiver of any canceUation, if it had 
taken place. Objection is made to the testimony as to the fluctua- 
tion of priées in rice. This was compétent to make clear the obli- 
gation upon the brewing company of promptly notifying BuUock & 
Co. of the rejection of the rice. 

An examination of the wholé record satisâes us that the judg- 
ment must be afiflrmed. 
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MAÏSVILLE STREET RAILEOAD & TRANSFEK CO. v. MARVIN.» 

(Circuit Court of Appeals, Sixth Circuit October 2, 1893.) 

No. 80. 

1. DbaTH BT WbONGFUIi ACT— WhO MAY SuB— FORBIGN AdMINIBTRATOBS. 

A statute glving foreign admlnistrators a right to sue for tlie recovery 
of "débts due their decedents" (Gen. St. Ky. c. 39, art. 2, | 43) confers 
no capacity to sue for tlie wrongful deatli of sucli décèdent, altliougli such 
power bas been given to domestlc administrators. 

2. Same. 

An act giving the "Personal représentative" a right of action for the 
wrongful death of his décèdent (Gen. St. Ky. c. 57, § 1) wlll not be con- 
strued to confer such right upon a foreign adminlstrator, contrary to the 
common-law rule and the established policy of the state. Dennick v. 
Railroad Oo., 103 U. S. 11, distmguished. 
8. Same— Statb and Fbdbkal Coubts. 

A foreign adminlstrator cannot sue in a fédéral court for the wrongful 
death of his décèdent when the state laws hâve given him no capacity 
to maintain such a suit In the state courts. 

In Error to the (Dircuit Cîourt of the United States for the Dis- 
trict of Kentucky. Eeversed. 

Statement by LUETON, Circuit Judge: 

The deceased, Marion Wilson, was killed at Maysville, Ky., by being run 
over by a street car operated by one of the servants of the appellant Com- 
pany. He was a citizen and résident of the state of Ohio, in which state the 
appellee, Marvin, was appointed adminlstrator. The appellant company is 
a Kentucky corporation, exclusively engagea in operatlng a street-car Une 
in the clty of Maysville. The Ohio adminlstrator brought this suit in the 
United States circuit court for the district of Kentucky, at Oovington. There 
was a demurrer to the pétition, on the ground that an Ohio adminlstrator 
could not maintain a suit in the courts of Kentucky. This demurrer was 
overruled. Thereupon issue was joined, and a trial had by jury, resulting In 
a verdict and judgment against the railroad company. 

A. M. J. Cochran, (Wadsworth & Son and W. H. Mackoy, of 
counsel,) for plaintiff in error. 

G. Bambach, L. W. Eobertson, and Wm. M. Tugman, for défend- 
ant in error. 

Before BROWN, Circuit Justice, LURTON, Circuit Judge, and 
SWAN, District Judge. 

LUBTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The vital question involved in this appeal is as to the capacity of 
an administrator appointed in one state to recover damages for the 
death of his intestate in the courts and under a statute of another 
state. The capacity conferred by letters of administration is limited 
to the state within which they are granted, and, in the absence of a 
statute giving effect to a foreign appointment, no suit can be main- 
tained in the courts of another state by such an administrator. This 
is the well-settléd rule of the common law. Schouler, Ex'rs, § 164, 
and authorities cited. 

^Rehearing denied December 4, 1893. 
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In Noonan t. Bradiey, 9 Wall. 400, Mr. Justice Field says: 

"In the absence oî any statute glving efEect to the forelgn appointment, 
ail the authoritles deny any efiiclepcy to the appointment ontslde of the 
territorial jurisdlction of the state withln whlch It was granted. AU hold 
that, in the absence of such a statute, no suit can be maintained by an ad- 
ministrator in his officiai capaclty, except within the llmits of the state from 
whlch he dérives hls authorlty. If he desires to prosecute a suit in an- 
other state, he mùst flrst obtain a grant of administration therein In ac- 
cordance with Its laws." 

TMs mie Is well recognized in the state of Kentucky, and tlie 
ground upon whlch it rests is well stated by Eobertson, 0. J., who, 
speaking for the court, said: 

"It is a well-settled doctrine that letters of administration granted by one 
nation or state can hâve no opération par se within the jurlsdiction of an- 
other nation or state, and that, therefore, euch authority, being local, can, 
de jure, vest no right of suit in any other country than that in which it 
was granted; for, as it is the duty of every government to secure to its 
own citizens a just participation in the distriJ)utlon of the assets within its 
protection and control, belonging to every deceased debtor of any of those 
citizens, wherever he may hâve lived or died, it is an establlshed rule of 
international law that assets shall be adminlstered under authority of the 
local sovereign. And, conseqiiently, as every admlnistrator must also ac- 
cotmt to the proper tribunal of the country from whlch he detived ail his 
authority, he Is responsible to no forelgn government for the administration 
of assets recelved under the authority, and cannot either sue or be sued in 
hls représentative character In a forelgn state." Fletcher's Adm'r v. Sanders, 
7 Dana, 348. 

The conditions and circumstances under wMch nonresident ad- 
ministrators of nonresident decedents may sue in the courts of 
Kentucky are f ound in sections 4B and 44 of article 2 of chapter 39 
of the Général Statutes of Kentucky, which chapter is entitled "Ex- 
ecutors and Administrators." Thèse sections are as follows, to 
wit: 

"Sec. 43. By glving bond with surety résident of the county in which ac- 
tion is brought, non-reeident executors and admlnjstrators of persona, who 
at the time of thelr deaths were non-residents of the commouwealth, may 
prosecute actions for the recQvery of debts due to such decedents. Sec. 44. 
In such actions the plaintiff's lètters testamentary or of administration, 
granted by a proper tribunal properly authenticated must be filed; ahd no 
judgment shall be rendered until the plaintiff exécutes bond, with good surety 
résident of the county, to the commonwealth, conditioned to pay any debt 
due by his décèdent to any résident of the state to the extent assets shall 
corne to his hands. Actions may be brought on this bond for the use of any 
credltor of said décèdent for three years after the date of such receipt of as- 
sets by such executor or admlnistrator In the state, but not after." 

Foreign appoîntments are recognized, and authority given to such 
foreign administrators to sue in the instances named in the statute, 
and upon compliance with the conditions prescribed. To this ex- 
tent, and to this extent only, do the statutes of Kentucky modify or 
alter the common law which limits the officiai character of an ad- 
mlnistrator to the state of his appointment. This statute, upon com- 
pliance with the provisions contained in section 44, empowers foreign 
executors and administrators to "prosecute actions for the recovery 
of debts due to such décèdent." 

New, this action is obviously not brought to recover a "debt" due 
to the décèdent Wilson. A claim for a tort, not reduced to judg- 
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ment, bas never beén held to be a debt. The suprême court of 
Massachusetts, in Gray v. Bennett, 2 Metc. 526, in deflning the légal 
meaning of the term "debt," said: 

"The Word 'debt' is of large import, including not only debts of record or 
judgment and debts by specialty, but also obligations arising tmder simple 
contracts, to a very wide extent, and, In Its popular sensé, tncludes ail that 
Is due to a man under any form of obligation or promise." 

A claim arising out of the officiai neglect of a county court clerk 
was held not to be a "debt," within the meaning of the statute au- 
thordzing an attachment for "debt" Dunlop v. Keith, 1 Leigh, 430. 

A claim against a corporation for damages for the négligent loss 
of a steamboat was held not to be a "debt," within the meaning of 
an act making stockholders liable for ail the "existing debts" of the 
corporation. Cable v. McCune, 26 Mo. 371. 

In Tribune Go. v. Eeilly, 46 Mich. 459, 9 N. W. 492, it was held 
that a claim for damages sounding in tort is not a debt before it 
has been prosecuted to judgment. 

In Zimmer v. Schleehauf, 115 Mass. 52, it was held that a claim 
for damages for a tort does not become a debt by verdict before 
judgment; but if a claim for a tortious MUing could be said to be a 
"debt," within the meaning of this statute, yet it was never a "debt 
due the décèdent." The cause of action arose only upon the death 
of the décèdent, and as a conséquence of his death. It was not a 
right of action belonging to the décèdent, and surviving to his 
administrator. The statute gives the right of action to the repré- 
sentative. It is not a préservation of a right of action, but the créa- 
tion of a totally new right of action. 

Keferring to the statute conferring this right of action, the su- 
prême court of Kentucky, in Eailroad Co. v. Oase's Adm'r, 9 Bush, 
728, said: 

'The right of action allowed by the flrst section is not identical with those 
growing out of Personal injuries, and whlch, under the tenth chapter of 
Bevised Statutes, survive to the Personal représentative." 

See, also, Eailroad Co. v. Sanders, 86 Ky. 263, 5 S. W. 563, where 
the third section of the same act is construed as conferring a new 
and original right of action in the persons authorized to sue. 

It is clear, therefore, that this statute does not empower a for- 
eign représentative to sue in the courts of Kentucky for the death 
of his décèdent. 

But counsel contend that, under the act authorizing a suit for the 
wrongful death of another, this sait may be instituted by a foreign, 
as weU as by a domestic, administrator. This suit is instituted by 
virtue of the first section of chapter 57 of the General Statutes of 
Kentucky. It is as folio ws, to wit: 

"If the Ufe of any person not in the employment of a rallroad company 
shall be lost in this commonwealth by reason of the négligence or careless- 
ness of the proprietor or proprietors of any railroads, or by the unfitness, 
or négligence, or carelessness of their servants or agents, the Personal rep- 
résentative of the person whose life is so lost may institute suit and recover 
damages in the same manner that the person himself vight hâve done for any 
injury where death did not ensue." 
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: The contention of counsèl is :thàt ander this éection the pbwer 
îs given tosthe "persôùàl representatiTe" of the décèdent "toinsli- 
tute suit and recover damages in the same manner that the, person 
himseliÇ might hâve 4one for any injury where death did net occur," 
and that no distinction is recognized between a dômestic and for- 
eign admînistrator. The argumeiit is that the appellee was the 
"Personal represèûtative" of the décèdent, and the only personal 
représentative, «uid that, by the letter of the statute, he is author- 
ized ;tô sue. The policy underlying therule which refuses récogni- 
tion c»! letters of administration in a state other than that in which 
they were granted is founded upon the inconvenience of allowing 
assets tobe taken from one state into another, until dômestic crédit- 
ors are satisiaed. The recovery under the section authorizing this 
suit vrill be for the beneflt of the gênerai estate of the décèdent 
Creditors hâve an interest, and may reach the funds as a gênerai 
asset of the estate. In this respect this statute differs widely f rom 
those of most of the states. Speaking of the recovery under this 
statute, Pryor, J., said: 

"The législature intended to confine the right of recovery to the Personal 
représentative, anû, as there Is no direction as to the disposition o£ the fund 
recovérèd under that section, the personal représentative would hold It 
llke other assets left by the intestate." Glvens v. Bailway Oo., 89 Ky. 234, 
12 S. W. 257. 

The act relating to suita by foreign admînistrators carefully 
guards and protecta the rights of dômestic creditors. Is it to be 
presumed that, by the use of the gênerai désignation "personal 
représentative," the législature intended to so radically change the 
whole policy of the state as to permit this class of claims to be 
prosecuted by foreign administrators, without any protection to 
dômestic creditors? What authority is there to require a bond 
conditioned as required by section 44 of chapter 39? We know of 
none. ïf the suit is to be mâintained at ail, it must be by assuming 
that the législature intended to confer the right of suit equally 
upon dômestic and foreign représentatives of the deceased. But 
suppose there are two administrations,— one foreign and the other 
dômestic; which is vested with the right under the construction 
contended for? The section now under considération makes no 
référence to the act relating to the subject of suit» by foreign ad- 
mînistrators. The two acts, in so far as they relate to the same 
subject, should be construed together. But this relation is a 
forced one, and only arises by inclnding a foreign personal repré- 
sentative within the gênerai désignation of "personal représenta- 
tive." Did the législature intend to enlarge the powers of foreign 
représentatives? We think not. That was not the subject with 
which it was dealing. The matter in hand was to create a right 
of action for the wrongful death of anothèr. It might bave given 
this action to a widow or next of kiû. It might bave conferred 
it only on the personal représentative. The recovery might be 
for the exclusive beneflt of the next of kin or widow, or both, or it 
might be made an asset for gênerai administration. The lawmak- 
ing power chose, in its discrétion, to confer this new right of action 



MAYSVILLE STEEET BAILEOAD & TEANSFEE CO. V. MAEVIN. 95 

only upon the "personal représentative" of the décèdent, and, in 
maiing no spécial disposition of the recovery, it thereby constituted 
the daim an asset for gênerai administration. Why should it be 
assimied that the législative intention was that this asset might 
be recovered by a foreign administrator, and the recovery removed 
to the state of administration? With référence to other assets — 
such as debts due to the décèdent — a vei-y différent policy was en- 
forced, and domestic creditors fuUy protected against the effect of 
recognizing foreign appointments. Why such a discrimination? 
If this recovery was for the exclusive beneflt of the widow and next . 
of Mq, there would be more reason to assume that a foreign ad- 
ministrator was within the législative intent. 

The status of foreign administrator was fully and accurately de- 
fined by the législation on that subject. Under the law of Ken- 
tucky, no one was entitled to récognition as the "personal repré- 
sentative" of a décèdent who was not appointed by the courts of 
that state, or who could not bring himself within the terms of the 
act relating to the suits of foreign représentatives. It would be 
a great stretch of reasoning to assume, in view of the common law 
on this subject and of the statutory modifications of that law by 
the state of Kentucky, that a foreign administrator was included 
in every act conferring power or prescribing the duties and privi- 
lèges of "personal représentatives." 

But it is suggested in argument that where an act is capable 
of two constructions, one of which will make it obnoxious to some 
constitutional objection, while the other will avoid such objection, 
the latter construction should be put on the act in order to uphold 
it. The argument is that a construction of the statute conferring 
a right of action for the wrongful death of décèdent, whereby the 
remedy is conflned to a représentative appointed by the state of 
Kentucky, would deprive nonresidents, having no personal estate 
within the state, of ail remedy, inasmuch as there could be no ad- 
ministration in Kentucky upon such estâtes, and that the act 
would then be void, as in contravention of section 2, art 4, of the 
fédéral constitution, which provides "that citizens of each state 
shall be entitled to ail the privilèges and immunities of citizens of 
the several states." It is not clear that there could not be an ad- 
ministration tn Kentucky on the estate of such a nonre^dent décè- 
dent. It would rather seem that such a claim would be an "asset" 
for administration. That there cannot be administration on the 
estate of a nonresident who has no estate for administration may 
be admitted. But this claim, althougli it arose after the death of 
the décèdent, was an asset for administration. It became, when 
realized, a part of the gênerai estate, and might be subjected by 
creditors. It was a property interest, available for the payment 
of debts of the décèdent, and, as such, was an asset. But, however 
this may be, the act is not equally capable of two constructions, 
one rendering it unconstitutional, and the other obviating such 
objection. It is not a case of doubt, and, whatever the fate of the 
act, we are content to hold that it does not authorize a suit in the 
courts of Kentucky by a foreign administrator. 
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The case of Denniok t. Eailroad Co., 103 U. S. 11, bas no applica- 
tion whatever. The question now decided was not there prësented. 
Mr. Justice Miller, in concluding the opinion in that case, said : 

"Let it be remembered that this Is not a case of an administrator ap- 
pointed in one state, suing m that character In another state, without any 
authorlty from the latter. It is the gênerai rule that this cannot be done. 
The suit hère was brought by an administratrix In a court of the state which 
had appointed her, and of course no such question could be made." 

If the appellant company had been sued in the courts of OMo, 
a very différent question would hâve arisen. The question we hare 
to décide is as to whether, under the law of Kentucky, the Ohio 
administrator of the décèdent could maintain a suit in the courta 
of Kentucky for the death of hls décèdent. If he could, then the 
diverse citizenship of the parties gave the fédéral courts jurisdiction. 
If he could maintain no suit in the courts of Kentucky by reason of 
the tenus of the act creating the right, then he cannot hâve a 
status in a fédéral court, for no statute bas vested in him any right 
of action in any court. 

The demurrer should bave been sustained, and the suit dismissed, 
because the plaintiff stated no cause of action, either at common 
law or under the statute. The judgment will be reversed, and the 
cause remanded for furtber proceedinga in accordance with this 
opinion. 



BOAHD OF COM'RS OF MAHONING COUNTY et al. v. YOUNG. 
(Circuit Court of Appeals, Sixth Circuit October 26, 1893.) 
No. 89. 

1. Dbdication— Abandonment dp Public Use. 

Where land is dedicated for a burying ground, whether by a common- 
law dedication, under which the fee remains in the owner, or pvirsuant t» 
Acts Ohio, Dec. 6, 1800, and March 3, 1831, under which the fee is vested 
in the county In trust for the purposes named only, the lawful and ef- 
fectuai abandonment of the land as a burying ground restores the for- 
mer owner to' his right of possession. 

2. DeKD— ESTATB CONVBTED — RePBBBNCB TO STATUTE. 

A QUitciaim deed to an Incorporated village, for a valuable considéra- 
tion, of ail the grantor's right and title to lands previously dedicated for 
a burying ground by a common-law dedication, only the naked légal title 
remaining in the grantor, with a possibility that his right of possession 
might be restored, contained absolute words of conveyance, followed 
by a déclaration that the land was to be Tinder the control of the munlci- 
pa,l authority, "in conformity with" a certain act of the state législature, 
which purported to vest in incorporated cltles and villages the title to 
public burial grounds therein dedicated as such, but not according to the 
requlrements of law for a statutory dedication, by which the fee would 
hâve been vested in the miinicipality in trust for the public use. fleld, 
that such déclaration was only déclarative of the use, and directory as 
to the administration of the trust; and the fee conveyed was not thereby 
rendered à mère quallfled fee, or subject to be defeated by the happen- 
ing of A condition subséquent, but was an absolute fee, subject to the 
trust 51 Fed. 585, reversed. 
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8. SamB — CONVHTANOE TO MuNICIPALITT FOB PUBLIO UsK — AbANDONMBNT OP 

Use. 

Where land bas been conveyed to a village for use as a public burying 
ground, the village council, in their character as trustées, cannot abandon 
the use, and thereby def eat the bénéficiai interest of tlie public. 
4. Samb — Condition Subséquent — Use Prevented by Act of Law. 

Bven though such conveyance be subject to forfeiture for breach of a 
condition subséquent as to such use, the breach is excused when the act 
of the law bas prevented such further use of the land. 51 Fed. 585, re- 
versed. 

In Error to tlie Circuit Court of the United States for the Eastem 
Division of the Northern District of Ohio. 

At Law. Action by Charles C. Young against the board of com- 
missioners of Mahoning county, Ohio, the city of Youngstown, Ohio, 
and others, to recover lands. Judgment for plaintiff. 51 Fed. 585. 
Défendants bring error. Keversed. 

Statement by LUETON, Circuit Judge: 

This Is an action of ejectment. The plaintiff was Charles C. Young, a citi- 
zen of the State of New York. The défendant was the county of Mahoning, 
one of the counties of the state of Ohio. The property involved is lot No. 96 
of John Young's original plat of the village of Youngstown, upon which now 
stand the courthouse, jail, and county ofUces of Mahoning coOnty. A jury 
was waived, and tbe cause submitted to the Honorable W. H. Taft, circuit 
judge, who rendered judgment for the plaintiff. Subsequently, a jury was 
impaneled, under the statute of Ohio, to ascertain the value of the improve- 
ments. Upon final judgment there was an appeal by the défendant to this 
court. 

The facts necessary to be stated for the purpose of this opinion are thèse: 

John Young, the ancestor of the plaintiff below, and the common source 
of tltle for plaintiff and défendants, signed and recorded, in 1802, a town 
plat of 100 lots in the township of Youngstown, then in the coimty of Trum- 
bull, but now in that of Mahoning. This plat was defectively acknowledged 
under the Ohio statute regulating the acknowledgment and registration of 
town plats. The resuit was that the légal title to the streets, aUeys, and pther 
open public places was not vested in the village authorlties, but remalned in 
Young. Lots Nos. 95 and 96 on this plot were each marked wlth the words, 
"Burying ground." From the date of this dedication, down to 1868, thèse lots 
were used as a burying ground. In 1865 an adjoinlng lot owner fenced in a 
part of lot 95. Suit was brought against him in the name of the county com- 
missioners, but failed upon the ground that the title was not in them. An- 
other suit was instituted in the name of certain citizens of Youngstown for 
the benefit of the public. One B. F. HofCman was counsel in this second suit 
for the plaintifls. To meet the supposed difflculty about the title, Hoffman 
procured the passage by the législature (April 3, 1867) of an act entitled "An 
act for the protection of certain graveyards and burial grounds." The flrst 
section of this act is the only one important to this contention. It was in 
thèse words: 

"That the title, right of possession and control to and in and of ail public 
graveyards and burial grounds located wlthin incorporated clties and dedi- 
cated by the owners, and dedicated as graveyards and burial grounds, but 
which hâve not been dedicated accordlng to the forms and requirements of 
law, be and the same are hereby vested in the citles, towns and villages re- 
epectively, where any such graveyards and burial grounds may be located; 
and the coimcll of such towns, cities and villages are hereby authorized and 
required to take possession, control and charge of ail such grounds wlthin 
their respective limits and protect and préserve the same, and make such or- 
dinances, sales and régulations as may be necessary and proper for said pur- 
poses and consistent with the health and welfare of the inhabltants; and 
they are also authorized and required, when necessary, to institute suits in 
the names of said municipal corporations to recover possession of said grave- 
v.59F.no.l — 7 
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yarda aad burlal grounds.-remove trespassers therefrom and recover dam- 
ages for injuries thereto for any part tliereof, or to any tomb or monument 
thëreln." 

Pendlng that suit, and after the passage of this act, HofEman procui-ed 
from the plalntiff, Charles 0. Young, who was then Uving In Whitestown, 
N. y., and in whom was vested the légal tltle by descent from his father, 
J(*n ïoung, and by deeds Irom his brothers and slsters, a quitclaim deed 
to both lots 95 and 96. This deed Is in thèse words: 

"0. C. Young to Village of Youngstown. 
"Quitclaim Deed. 

"To àïl to whom thèse présents shall corne, greetlng: Know ye, that I, 
C. O. Young, of Geneva, In the state of New York, fwr divers good causes and 
considérations thereunto movlng, especially for one dollar received to my 
fuU satisfaction of the Incorporated village of Youngstown, In the eounty 
of Mahonlng, in the state of Ohlo, hâve given, granted, remlsed, released, 
and forever quitclaim, and do by thèse présents absolutely glve, grant, re- 
mise, release, and forever quitclaim, unto the said incorporated village of 
Youngstown and its successors forever, to be under the authority and con- 
trol of Us proper councll and municipal authority. In conformity with the 
act of the législature of Ohlo In that behalf, ail such rlght and title as I, 
the said 0. 0, Young, as one of the heh*s, and as the assignée and grantee 
of the other heirs and devisees, of John Young, the original proprietor of 
said towhshlp and village lands, hâve or ought to bave In and to the f oUowing 
descrlbed lands: Situate In the said village, and known and deslgnated on 
the original plat of said village made by said John Young and recorded in 
Trumbun Gounty Records of Deeds, Book À, p. 118, as burlal grounds, and 
belng inlots^ numbers ninety-five and nlnety-six, and used as burlal grounds 
by the dtizens of said village and township since about the year 1799. Said 
inlot No. % lies on the west slde of Market street, and extends westerly to 
inlot No. 94, and covers ail t^e ground Inclosed and used as a burlal grooind 
for over flfty years; and said Inlot No. 96 lies on the east slde of said Mar- 
ket Street, and Includes the groimds Inclosed and used as a burlal ground for 
a Uke paflod. To hâve and to hold the premlsès aforesaid unto the said . 
grantee, said Incorporated village of Youngstown, and its successors, for- 
ever. In witness whereof I hâve set my hand and seal this lOth day of July, 
A. D. 1867. O. 0. Young. [L. S.] 

"Signed, sealed, and executed In the présence of 
"John W. Smith. 
"Samuel Louthrop." 

The clty councll of Youngstown accepted this deed, and the suit agalnst 
the trespasser was thereafter conducted In Its name and in its behalf. The 
considération for this deed was the sum of $15, paid to Hoffman on account 
of Charles Young, belng a debt due from Young to Hoffman about other mat- 
ters. Young required the clty of Yoimgstown to assume this debt to Hoff- 
man, and pay the same as a considération for the conveyance. 

In 1868 the councll of Youngstown, whlch had then ceased to be a village 
and become a clty, passed an ordinance by whlch ail Interments in the old 
burying ground wére thereafter forbidden, and the remains of those already 
interred there, whieh should not be removed by friends and relatives before 
Aprll 1, 1869, were ordered removed at public expense. This ordinance was 
executed, and ail bodies removed. From that time untll 1874 the lots lay 
open and unused. In 1874 the législature provided that the eounty site of 
Mahonlng eounty should be removed from Canfield to Youngstown, on con- 
dition that Youngstown should donate a lot, and erect thereon the eounty 
courthoùse, Jall( and offices at a cost of not less than $100,000, free oî ex- 
pense to the eounty. This condition was accepted, and by ordinance passed 
in 1875 it was directed that a deed In fee to said lots 95 and 96 be made 
to a commlttee of five citlzens, who were constltuted a building commlttee, 
charged with the duty of erecting the courthoùse and other public buildings, 
and then maklng conveyance, when completed, to the eounty commlssioners 
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ot Mahonlng cotinty. The buildings were duly erected, and In August, 1876, 
the lot on whlch they stood was conveyed to the county commlssioners, and 
since that date hâve been occupied by the courts and county offlcers of Ma- 
honlng county. Lot No. 95 was not used by the building committee, and the 
title remains in that committee. The présent suit Involves only lot No. 96, 
and was begun in December, 1891. 

Disney Eogers, A. W. Jones, and Geo. F. Arrel, for plaintiffa in 
error. 

F. E. Hutchins, T. W. Sanderson, and M, A. Norris, for défendant 
in error. 

Before BROWN, Circuit Justice, LURTON, Circuit Judge, and 
SEVERENS, District Judge. 

LURTON, Circuit Judge, (after stating the facts.) We quite 
agrée, upon the facts of this record, that the plaintiff's title is good, 
and that he is entitled to recover, if the caae is to turn alone upon 
the effect of the common-law dedication made by John Young in 
1802. The dedication under the unacknowledged plat of that yeai- 
was good only as a common-law dedication. The plat was only évi- 
dence of the purpose of the dedicator with regard to lots 95 and 96. 
The acceptance and use by the public of them as a burying ground, 
taken in connection with the plat, operated as a dedication for bury- 
ing purposes. This sort of dedication operated only by estoppel. 
The acquiescence of the owner, and that use by the public, estopped 
him from asserting any right of possession hostile to such use. The 
public acquired an easement for that purpose, and that only. This 
seems to be the weU-settled ground upon which a common-law dedi- 
cation becomes operative and effeotÎTe. Fulton v. Mehrenfleld, 8 
Ohio St UO; Wisby y. Bonté, 19 Ohio St. 238. The right of the 
public being a mère easement, the owner of the fee may résume pos- 
session wheneyer there has been a full and lawful abandonment of 
the use for which the dedication was made. The estoppel ceases to 
operate when the use ceases. "The dedication," as forcibly put by 
the circuit judge, "has spent its force" whenever the use becomes im- 
possible. This is the weU-settled rule concerntng public roads, 
streeta, and alleys, when the fee remains in the owner of land over 
wbich a public road has been established. Barclay v. Howell's 
Lessee, 6 Pet. 498. 

The resuit would be the same under the construction placed upon 
the Ohio acts of December 6, 1800, and March 3, 1831, by the court 
of that state. The acts referred to provide that the due acknowl- 
edgment and proper registration of a to'rt'n plat "should be deemed 
a sufficient conveyance to vest the fee of such parcels of ground a» 
are therein expressly named and intended to be for public uses in 
the county in which such town lies, in trust to and for the uses 
and purposes therein named, expressed or intended, and for no other 
uses or purposes whatever." Under this statute the Ohio court held 
this statutory title and dedication conferred "no power of aliénation 
discharged of the use by which the purpose of the dedication might 
be defeated," and that, "should the sole uses to which the property 
has been dedicated become imi>ossible of exécution, the property 
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wouia revert to the dedicators or their représentatives." Board of 
Education V, Edson, 18 OMo St. 226. The case of Zinc Co. v. City of 
La Salle, 117 Hl. 411, 8 N. E. 81, was trader a like statute, and is in 
accord with the Ohio case. It foUows, under the law of Ohio, that 
whether the fee be in the dedicator, or be in the town or county, by 
virtue of the statute concerning properly registered town plats, the 
dedicator, or his heirs, may repcssess himself whenever it is no longer 
possible to use the property for the purposes indicated by the dedica- 
tion, or whenever there has been a full and lawful abandonment of 
the easement by the beneûciaries. The lawful and effectuai aban- 
donment of thèse lots as a burying gronnd would therefore operate 
to restore the owner to his right of possession by the termination of 
the easement. 

The case of Campbell v. City of Kansas, 102 Mo. 326, 13 S. W. 897, 
goes to this estent, and no further. The parcel of land involved in 
that suit had been marked upon a town plat as donated for burying 
purposes. The city council afterwards, by ordinance, caused the 
bodies there buried to be removed, and converted the plot into a 
public park. The plat was never properly acknowledged or regis- 
tered, and the title therefore remained in the dedicator. The heirs 
of the original owner sued in ejectment, and recovered; the Missouri 
court holding that the public had only an easement for burial pur- 
poses, and that the lawful abandonment of this easement revested 
the dedicator with the right of possession. It was net a case of an 
estate upon condition, but a case of a mère easement for a specified 
use. 

This brings us to a considération of the effect of the deed made in 
1868 by the plaintiff to the village of Youngstown. Is this deed 
équivalent only to a statutory dedication? Is it a grant subject to 
be defeated by any subséquent event? To entitle the plaintifE to re- 
cover, he must show that the estate conveyed by him has terminated, 
and that he now is entitled to re-enter. The construction put upon 
this deed by the circuit judge was governed by his view of the act 
of 1867, and, by treating it as a part of the deed, he thought that 
that act only undertook "to confer upon the viUage the power and 
control over the burying ground which the public would hâve in such 
grounds, dedicated for burial purposes, at common law;" that it 
âxed "the trustée to préserve the rights of the public in a common- 
law dedication;" and that "the authority and control of the council 
is limited by the act to the préservation of such rights, and, by read- 
ing the act into the deed, the same limitation upon the fee therein 
conveyed is created." The ïesult of this construction of the act of 
1867, when read into the deed, he sums up in his conclusion thus: 
"The effect of the deed hère was to put the parties in exactly the 
same situation that they would hâve been in had the dedication of 
John Young, in 1802, been in accordance with the statute then in 
force." This is a strong position. Its error seems to lie in con- 
founding the distinction between the effect of a grant by deed for a 
public use and a common-law or statutory dedication for a like pur- 
pose. To say that, by reading the act of 1867 into the deed, the ef- 
fect is to eut it down into an instrument operating only as if the 
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grantees held under a statutory or common-law dedication, îs to 
assume the whole point in controversy. 

We shall not antagonize the soundness of the construction put on 
the act of 1867. If it had been possible, by rétrospective législation, 
to divest a légal title out of one and vest it in another, the resuit, 
after ail, would hâve been but a statutory dedication. Under the 
Edson Case, such a dedication, though operating to pass the title for 
the uses and purposes specifled in the instrument, would terminate 
when the use became impossible. That case may be treated as 
recognizing no distinction between the duration of a common-law 
dedication and a statutory dedication operating to pass the légal 
title. The well-settled distinction between a grant by deed and a 
dedication for a particular use is not touched upon In the Edson 
Case. Subsequently, the same court, in Taylor v. Binford, 37 Ohio 
St. 262, expressly treated the question as undecided, and reserved its 
considération. The circuit judge, whose opinion we are now con- 
sidering, clearly recognized this distinction, and undertook to take 
this case without the rule affecting grants by deed. 

On this subject he said: 

"Oounsel for the défendants contenu that there is a distinction between 
a grant by deed and a dedication for a particular or spécifie use, and that a 
condition subséquent cannot be created in a deed by limitlng the use, uu- 
less there be a clause of re-entry for forfeiture; and several strong cases are 
cited to sustain the claim wlth respect to a deed. Baley v. Umatilla Ce, 
15 Or. 180, 13 Pac. 890; Packard v. Ames, 16 Gray, 327; Ayer v. Bmery, 
14 Allen, 67; Brown v. Caldwell, 23 W. Va. 187; First M. B. Church of 
Columbla v. Old Columbia Public Ground Co., 103 Pa. St. 608. In Taylor v. 
Binford, 37 Ohlo St. 262, the suprême court of Ohio declined to décide 
whether the law of Ohio was in accordancé wlth thèse authorlties, and tfia 
question is an open one in this state. But thèse cases do not apply to the 
construction of the deed at bar. Hère the conveyance is in fee to the vil- 
lage to exercise certain deflned possession and control over the land, namely, 
that possession and control exercised by the public over an easement ac- 
quired by common-law dedication. ïhe fee reverts, not by entry after con- 
dition broken, but by a simple termination of the estate on the impossi- 
bllity of exercislng the possession and control for which it was given." 

What is the character of the fee conveyed by this deed? Three 
solutions are possible: 

(1) That it operated, as held by the circuit court, only to pass 
such qualifled fee "as would pass under a statutory dedication," 
and that the fee reverts, "not by entry after condition broken, but 
by a simple termination of the estate on the impossibility of ex- 
ercising the possession and control for which it was given." 

(2) That it conveyed the fee, subject to be defeated by the hap- 
pening of a condition subséquent. 

(3) That it conveyed an absolute fee, subject to a trust that it 
shonld be preserved as a burial ground. 

Let us take thèse solutions up in the order stated. At the out- 
set it may be confidently said that the cases relied upon as sup- 
porting the flrst solution were not cases of voluntary grants by 
deed. Tbey were, with one exception, ail cases under statutory 
dedications, and the court only considered the effect of an aban- 
donment of the public use to which the property had been devoted 
by statutory dedication. The cases were: Board of Education 
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y. Edson,il& OMo St 221; Gebhardt v. Eeeves, 75 Bl. 301; Zinc Co. 
Y. City of La Salle, 117 Hl. 411, 8 N. E. 81; Hooker v. Utica, etc., Road 
Co., 12 Wend. 371 ; Slegal's Executors v. Herbine, decided by the 
suprême coupt of Pennsylvania, but reported ouly in 25 Atlantic 
Eepcrter, 996. 

The latter was a case of a qualifled or base fee, subject to be de- 
feated by the abandonment of the use. It was not a mère convey- 
ance subject to a trust for a public use, for the grantor reseryed 
to himself "the free use of the premises so granted for an open yard, 
garden, or grass plot, with the rents, issues, and profits." The 
land adjoined a prison wall, and the object of the public was to 
secure an open space adjoining the walls to prevent escapes. This 
object was accomplished by a conveyance which, though it yested 
the fee, yet was so spécifie in deflning the purpose for which the 
fee was conveyed, and so clear in reserving to the grantor the use 
of the premises, subject to the space beîng kept open, that although 
the deed contained no express clause of re-entry upon abandonment 
by the grantee, yet it was clear that the fee was a base or deter- 
minable one. The case is authorlty only for the proposition that 
technical words importing an estate determinable upon a condition 
subséquent are not alwàys essential, if the clear intent of the par- 
ties îs shown by the whole scope of the instrument to be that the 
estate shall détermine upon the cessation of the use deflned. The 
réservation by the grantor of an interest in the use has long been 
regarded as a circumstance of great moment in construing such 
deeds. Rawson v. Uxbridge, 7 Allen, 125. 

In the case last quôted, Bigelow, 0. J., said: 

"We belieye there Is no authoritative sanction for the doctrine that a 
deed Is to be construed as a grant on a condition subséquent solely for the 
reason that It contalns a clause declaring the purpose for which it Is In- 
tended the granted premises shall be used, where such purpose will not In- 
ure speclally to the beneflt of the grantor and hls assigns, but Is in Its nature 
gênerai and public, and where there are no other words inrticating an intent 
that the grant Is to be void if the declared purpose is not fulfllled." 

The Pennsylvania court has always adhered to the rule that 
"the mère expression of a purpose will not, of and by itself, 
debase a fee." Kirk v. King, 3 Pa. St. 436; Scheetz v. Fitz- 
water, 5 Pa. St. 126; First M. E. Church of CSolumbia v. Old 
Columbia Public Ground Co., 103 Pa. St. 613. This very prin- 
ciple is announced and adhered to in Slegal's Case. The défend- 
ants hère are not holding under a mère common-law dedication. 
Néither are they holding under a statutory dedication. No statute 
opérâtes in their favor, or affects their rights. They hold under a 
grant by deed. The character of the fee conveyed must be ascer- 
tained by a construction of the words of that deed. If the convey- 
ance is less than an absolute fee simple, it must be beeause the 
deed has so limited and qualifled the fee conveyed as to make it dé- 
pendent upon conditions either précèdent or subséquent. To dé- 
termine this, we may look to the whole deed, and search its four 
corners, to ascertain the intent of the grantor. If the deed refers 
to some other paper as containing the boundaries or as deflning 
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the objecta and purposes of the grant, we may look to this paper 
thns, by référence, made a part of the grant. If by apt words the 
quantity of esta te to be conveyed is measured and deflned in another 
instrument, then we may look to that other instrument to see how 
far the estate is a qualifled one. This is ail that we understand 
by "reading into this deed the act of 1867." We are, however, 
to bear in mind that the instrument we are construing is a deed. 
That it purports on its face to be a grant "absolu te" and in fee. 
If it is less than this, it is because by necessary implication thèse 
words are qualifled by the référence made to another instrument, 
to wit, the Toid act of 1867. If this is less than a fee absolute, 
— if this is a deed subject to be defeated by a condition, — ^that con- 
dition must clearly and unambiguously appear from the words of 
the instrument. "CJonditions are not to be raised readily by infer- 
ence or argument." Co. Litt, 205b, 219b; 4 Kent, Oomm. (6th Ed.) 
129-132. 
On this subject, Mr. Washburn says: 

"But coniiltions subséquent, especially when relied on to work a forfelture, 
must be created by express terms or clear Implication, and are construed 
strictly." 2 Washb. Real Prop. (6th Ed.) p. 6. 

Starting out with the fact that this is a grant by deed, and that it 
eonveys a fee, we are to inquire whether this fee has been divested 
or defeated by the occurrence of any event subséquent to the exécu- 
tion of the deed. Conditions subséquent are, as the term implies,' 
such as, "when they do happen, defeat an estate already vested." 
What are thèse conditions which hâve operated to defeat the estate 
conveyed? The insistence is that the légal impossibility of the 
future use of this lot as a burying ground opérâtes to détermine the 
fee. Does the deed, either expressly or by strong and clear implica- 
tion, provide that the estate shall be forfeited when this lot shall 
cease to be used for burial purposes? It is to be observed at the 
outset that the deed does not in terms provide for any such con- 
tingency. There is no réservation of a right of re-entry, and none of 
the words are used which, according to the cases, ordinarily imply 
a condition. Thèse words or forms of expression are usually found 
where the grantor intended to qualify his conveyance. Among the 
forms of expression which imply a condition in a grant, "the writers," 
says Mr. Washburn, "give the foUowing: 'On condition;' 'provided 
always;' 'if it shall so happen;' or 'so that he the grantee pay,' etc.; 
* * * and grants made upon any of thèse terms vest a condi- 
tional estate in the grantee." The same author says: "And it is 
said other words make a condition, if there be added a conclusion 
with a clause of re-entry, or, without such clause, if they déclare that, 
if the feoffee does or does not do such an act, his estate shaU cease 
or be void. * ♦ • But it is said 'that if one makes a feoffment 
in fee,' 'ea intentione,' 'ad effectum,' • ♦ • that the feofifor shall 
do or not do such an act, thèse words do not make the estate con- 
ditional, but it is absolute notwithstanding. * • * And yet 
thèse words may create a condition if a right of re-entry is reserved 
in favor of the grantor in case of failure to carry out the intention 
thus expressed." 2 Washb. Real Prop. (5th Ed.) 3. 
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As stated, none of the words which. technically imply a conditional 
estate are found, and there is no clause of re-entry. Yet a condition 
subséquent may be so strongly and clearly implied from the whole 
ténor of the deed as to demand récognition, though not expressed 
in technipai language. This is the contention upon which counsel 
for appellee bas planted this case. Let us look at the circumstances 
under which this deed was made. 

(1) The lots had been dedicated by a good common-law dedication, 
as far back as 1802, by the ancestor of plaintiff, as a public burying 
ground. 

(2) In conséquence of a trespass, a suit had been brought, the prog- 
ress of which was embarrassed because the common-law dedica- 
tion had not operated to pass title. 

(3) To obviate this difQculty, the législature had passed the act of 
1867. 

(4) This act was absolutely void. Its object was to divest the 
légal title out of the heirs of John Young, and vest it in the council, 
and thus turn a mère easement into a légal estate. The act was in- 
operative because it was not in the power of the législature to thus 
divest the title out of the légal owners, or enlarge the estate which 
had been granted. It was not "due process of law," and was a 
taking of property without compensation. Le Clerq v. Gallipolis, 
7 Ohio, 217; Board of Education v. Edson, 18 Ohio St. 221. Se far 
as the act undertook to vest power in the councils to manage and 
préserve such burial grounds, it was likewise inoperative, because 
it was applicable only to such burial places as were described in 
the act, to wlt, grounds, the title to which should vest under the 
act. The whole act was then void. 

(5) At the date of the act of 1867 the légal title reserved by John 
Young was in Charles Young, partly by descent, and partly as a re- 
suit of conveyanees to him by the other heirs of John Young. Thèse 
lots had been exclusively used for burial purposes, and had been so 
used for some 65 years. This use seemed likely to be perpétuai, and 
the naked légal title outstanding in Young could not hâve been re- 
garded as of any considérable value. That the time would ever 
come when, by abandonment, his right of possession should be re- 
stored, was one of thèse improbable events hardly worth serious con- 
sidération. 

(6) The "right, title, claim, and interest" of Charles Young con- 
sisted in a naked légal title, coupled with a possibility that at some 
time the public use might become impossible, and his right of pos- 
session be restored. 

(7) This act being at least of doubtful value, Charles Young was 
applied to to convey the title and interest vested in him to the village 
of Youngstown. As the resuit of this application, the deed now 
under considération was executed. It was not a gift or donation. 
He required the payment of $15 as a considération, and only per- 
mitted a delivery of the deed upon the assumption by the city of a 
debt he owed of that amount. Looking to the situation as it stood 
then, this was probably an adéquate considération for the quit- 
claim he then executed. 
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(8) He used words fuUy adéquate to convey absolutely any interest 
or possibility of interest. Thèse words were: "Do by thèse présents 
absolutely give, grant, remise, release, and forever quitclaim." Thèse 
words are f oUowed by the déclaration that the lots so conveyed were 
"to be under the authority and control of its proper council and 
municipal authority, in conformity with the act of the législature 
of Ohio in that behalf, ail such right and title as I, the said G. G. 
Young, as one of the heirs, and as the assignée and grantee of the 
other heirs, of John Young, the original proprietor of said township 
and village lands, hâve, or ought to hâve, in and to the foUowing 
lands. * ♦ • To hâve and to hold the premises aforesaid untn 
the said grantee, said incorporated village of Youngstown, and its 
successors, forever." 

Oonstruing this deed in the light of ail the circumstances, giving 
due and proper weight to ail the worda of the deed, and bearing in 
mind the rule that conditions subséquent, when relied upon to work 
the forfeiture of a vested estate, must be created in expressions oi' 
by implication so clear and unambiguous that there can be no doubr 
as to the intcnt of the grantor, we reach the conclusion that the déc- 
laration that thèse lots were to be under the control of the municipal 
authority, "in conformity with the act of the législature of Ohio in 
that behalf," is only déclarative of the use, and directory as to the 
administration, of the property, by the council as trustée. The 
power of the council cornes from the deed and the gênerai law con 
cerning trusts, and does not spring from the void act of 1867. 

That the grantor ever contempîated a reverter is not to be pre 
sumed, in the light of the présence of absolute words of convey 
ance and quitclaim, and the absence of any provision for a reverter 
or re-entry. If it had been intended that the conveyance should 
terminate on an abandonment of the public use, it is strange that 
some language was not used indicative of such purpose. Too mucli 
weight was attached to the circumstance that the city wished the 
title in order to maintain a suit against a trespasser. Such suit 
could hâve been maintained without the title. Too little weight 
has been given to the fact that the deed was upon a valuable con- 
sidération; to the fact that it was a quitclaim of ail right, title, and 
interest; to the fact of a previous common-law dedication; and to 
the failure, under such circumstances, to make the title subject to an 
express right of re-entry. The minuteness of direction concerning 
the administration of property conveyed to a public use is insufficient 
to take the case out of the rule, supported by an overwhelming 
weight of authority, that the mère expression of a purpose or partie- 
ular use to which property is to be appropriated will not make the 
estate a conditional one. Eawson v. IJxbridge, 7 Allen, 125; Ealey 
V. Umatma Go., 15 Or. 180, 13 Pac. 890; Packard v. Ames, 16 
Gray, 327; Ayer v. Emery, 14 Allen, 67; Brown v. Galdwell, 23 W. 
Va. 187; First M. E. Ghurch of Columbia v. Old Columbia Public 
Ground Go., 103 Pa. St. 608; Thornton v. TrammeU, 39 Ga. 202; 
Sohier v. Trinity Ghurch, 109 Mass. 1; Congregational Soc. v. Stark, 
34 Vt 243; Strong v. Doty, 32 Wis. 381; Farnham v. Thompson, 34 
Minn. 330, 26 N. W. 9; Episcopal Mission v. Appleton, 117 Mass. 
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326; Kèrlin V. CampbeU, 15 Pa. St. 500; Baldwin v. Atwood, 23 Conn. 
367; Grades V. Deterling, 120 N. Y. 447, 24 N. E. 655; Stanley v. 
Coït, 5 Wan. 119. 

"Words more often create a condition in a will, which wonld net, 
if used in a deed; as, when, in a deed, an intention is expressed in 
devising the land that the devisee should or should not do certain 
things with respect to it, it may be construed as creating a condi- 
tional estate in him." 2 Washb. Eeal Prop. 3. 

But, as illustrating the strong leaning of the court against the 
forfeiture of estate once vested, the case of Stanley v. Coït, supra, 
may be cited. In that case the devise was to the Second Ecclesias- 
tical Society of Hartford of the real estate of the testator, "to be 
and to remain to the use and beneflt of said society and their suc- 
cessors, forever." Then followed this: 'Trovided, that said real 
estate be not ever hereaf ter sold or disposed of, but the same may be 
leased or let, and the annual rents or profits applied to the use and 
beneflt of the society;" and in connection were added numerous 
directions for the management of the property and guidance of the 
trustées. The property was sold. The heir at law sued the pur- 
chasers, and contended that the estate was upon condition, and had 
been forfeitçd by the sale. The case was elaborately argued, and 
the unanimous opinion of the court was that the estate was not a 
couditional one. Mr. Justice Nelson, speaking of the purpose of 
the testator, as expressed in the will, said: 

"The heirs cannot recover xinless they can show that the devise was upon 
some condition, or that there was some limitation made In the wlU In thelr 
favor. It is not sufflcient to show that the lands hâve been dlverted from the 
use for whlch they were devlsed, or that they had not been enjoyed by the 
beneflclaries In the partlcular manner descrlbed by the testator'; for, where 
lands hâve been devised to a charitable use In fee simple, the helr has no 
more Interest In, and no more rlght to, the lands, than he bas when they are 
devised to an indlvldual in fee simple, either directly or In trust The 
publie hâve an Interest In the exécution of public charltles, and the bene- 
flclaries hâve an interest; and If the directions contained in the will of the 
testator, either as to the manner of enjoyment or the objects who are to be 
beneflted by his bounty, are departed from, either the public or the benefl- 
claries, if they are suflaciently certain and hâve a sufflcient vested Interest, 
may hâve a remedy. * * » That although the law allows testators to 
impose conditions subséquent, a breach of which will create a forfeiture, 
yet the law dèems It improbable that the testator wlU do so, and therefore 
leans against any construction which would resuit In such a condition. 
Courts will not glve it that eïTect by construction." 

The court coneluded that the estate was not a couditional one, 
thongh there occurred the word "provided," and the supposed condi- 
tions were to be regarded as mère 'limitations in trust," and not 
as conditions subséquent. 

Baldwin v. Atwood, supra, is another case much in point, and 
illustrating the tendency of the courts to construe directions con- 
ceming the administration of property conveyed for a particular 
use as simply creating a trust cognizable in equity, and not consti- 
tuting a conditional grant. The reporter*» headnote is a concise ab- 
stract of the case, and is as foUows: 
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"Where a deed of land stated, In the premlses, that the land was *con- 
veyed in trust for the use and purposes hereinafter mentloned,' and, In the 
habendûm, that the grantees were 'to bave and to hold said land in trust 
that they shall at ail times forever hereafter permit such ministers and teach- 
ers belonging to the Methodist Episcopal Church in the United States of 
America as shall be duly authorized, from time to time, by the gênerai 
conférence of the ministers and teachers of said church, or by the annual 
conférence authorized by the gênerai conférence, to preach and expound 
God's holy word in the house or place of worship which bas been erected 
on said land for the use of the members of said church,' and said deed 
subsequently prescribed the mode of supplying trustées in the place of 
the grantees who might die or cease to be members of the chiu-ch for whose 
beneflt the grant was made, in further trust and confidence, it was held 
that such deed was not to be construed as a deed on condition, In which case 
a breach of it would be followed by a forfeiture of the estate, but as a deed 
in trust, cognizable In chancery. Therefore, where the land described in 
such deed was afterwards conveyed, with the consent of the cestuis que 
trustent, and sold by the trustées for other purposes, it was held that such 
disposition did not operate as a forfeiture of the estate to the helrs of the 
grantor." 

In Thoniton v. Trammell, supra, the deed was a conveyance in 
fee, and contained the following words: 

"It being expressly understood by the parties that the said tract or par- 
ce! of land is not to be put to any other use than that of a dépôt square, 
and that no business or improvements are to be put on the said tract but 
that which Is Immediately connected wIth the Western & Atlantic Rallroad." 

Held, that thèse words in the deed were words of covenant, and 
not words of condition, and that the plaintiff's remedy for a hreach 
thereof was an action thereon for damages, and not a forfeiture of 
the estate for condition broken. 

"In Rawson v. Uxbridge, supra, the grant was of land which had 
been used as a burying ground, in considération of love and affec- 
tion, "for a burying place forever." Held, that it was not a grant 
on condition subséquent. 

Hayden v. Stoughton, 5 Pick. 528, and Austin v. Cambridgeport 
Parish, 21 Pick. 215, were both cases arising on deeds containing 
technical words creating a conditional estate, and are in entire 
accord with the Massachusetts cases before cited. 

Hunt T. Beeson, 18 Ind. 380, was a donation of land to a town for 
the purpose of erecting a tanyard theréon. This was held to create 
a condition. The case was wrongly decided on the authority of 
Hayden v. Stoughton, supra, in which case there were technical 
words of condition, — a fact which the Indiana court undoubtedly 
overlooked. 

But if we are wrong in the conclusion that we hâve annonnced, 
that the fee conveyed was not a base fee, and not subject to for- 
feiture for condition broken, still, the plaintifP ought not to re- 
cover, because the forfeiture is excused when the act of the law 
has prevented the further use of the estate for the public puriwses 
intended by the grantor. 

Thèse lots were used for burial purposes so long as such use was 
permitted by law. The cessation was the direct resuit of the law 
which prohibited a longer use. The council of the village of 
Youngstown were the trustées holding the légal title and protect- 
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ing the use. Hie people of Youngstown weri the beneficiaries 
under the trust. The council, in their character as trustées, could 
do no act' to defeat the bénéficiai interest of the public. A court 
of equity would take cognizance, and restrain any act calculated 
to defeat the use. Barclay v. Howell's Lessee, 6 Pet. 498. As trus- 
tées the council could not, without the voluntary acquiescence of 
the cestuî que trust, abandon the use or defeat the estate. Id. 

The double character of the council is well illustrated in the case 
of Corporation of the Brick Presbyterian Church v. City of New 
York, 5 Oow. 538. The city of New York conveyed to the plain- 
tiffs, in 1766, a tract of land. The lessees covenanted to pay for- 
ever an âunual rent; that a brick church should be built thereon., 
or the premises used as a cemetery; also, that the premises should 
never be used for any secular purposes. The city covenanted that 
the lessee^ should forever quietly enjoy, use, and occupy the prem- 
ises withbut let or hindrance. The city council, in 1823, by ordi- 
nance prohibited the use of the premises as a cemetery. The ac- 
tion Was for a breach of the covenant. The city justifled its ordi- 
nance under its charter. The question was whether the covenant 
for quiet enjoyment had been breached by the city. The court said: 

"The principal question, and the only one which Is necessary to décide, 
is whether by the law of October, 1823, it 1? per se a violation of the coTe- 
nant for quiet enjoyment contained in the deed of the 25th of February, 
1766, for whlch the défendants are liable to pay damages. The validity 
of the by-law iB asserted by both parties. We are relieved, therefore, from 
any inquiry on that point. The défendants are a corporation, and in that 
capacity are authorized, by their charter and by-law, to purchase and hold, 
sell, and convey real estate in the same manner as indivlduals. They are 
considered a person in law, wlthln the scope of their corporate powers, and 
are subject to the same liabillties, and entltled to the same remédies, for 
the violation of contracts, as natural persons. They are also clothed, as 
well by their charter as by subséquent statutes of the state, with lég- 
islative powers, and, in the capacity of a loeU législature, are particularly 
charged with the care of the public morals and the publie health within their 
Jurisdlction. In ascertalning their rlghts and liabilities as a corporation or 
as an Individual, we must not conslder theh- législative character. They had 
no power, as a party, to make a contract which should control or em- 
barrass their législative powers and duties. Their enactments in their 
législative capacity are to hâve the same effect upon their individual acts 
as upon those of any other persons or the public at large, and no other 
efEect. The liability of the défendants, therefore, upon the covenant in ques- 
tiOBi must be the same as if it had been entered into by an individual, and 
the effect of the by-law upon It the same as if that by-law had been an act 
of the state législature,— is éxpressly authorized by the législature; and 
whether it be their act, or an act of the local city législature, makes no dif- 
férence., Dartmouth Collège v. Woodward, 4 Wheat. 652. The plaintiffs, 
then, are entltled to the same remedy as if the premises had been conveyed 
toi thein by an Individual, under the like conditions and covenants. Thià 
being so, the dêfendant's proposition is that, the ^ct of the législature ren- 
dering the covenant unlawful, the covenant Itself becomes Inoperative. There 
are but few authoritiÈiS on this question, and those few are at variance. The 
case of Brason v. Dean, 3 Mod. 39, declded in 1683, was covenant upon a 
charter party for the freight of a ship. The défendant pleaded that tn»' 
ship was loaded with French goods prohibited by law to be imported; 
and, upon demurrer, judgment was given for the plaintiff, for the court were 
ail of opinion that If the thing to be done was lawful at the time when the 
défendant entered Into the covenant, though it was afterwards prohibited 
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by act of parllament, yet the covenant was blndlng. But in the case of 
Brewster v. Kitchln, 1 Ld. Kaym. 317, 321, A. D. 1698, a différent and a 
more rational doctrine is establlshed. It Is there sald: 'For the différence, 
when an act of parliament will amount to a repeal of a covenant, and when 
not, is this: When a man covenants not to do a thing which was lawful for 
hlm to do, and an act of parliament cornes after, and compels hlm to do 
it, then the act repeals the covenant, and vice versa; but when a man 
covenants not to do a thing which was unlawful at the time of the covenant, 
and afterwards an act maires it lawful, the act dœs not repeal the covenant,' 
In 1 Salk. 198, where the same case is reported, the proposition is thus 
stated: 'Where H. covenants not to do an act or thing which was lawful 
to do, and an act of parliament cornes after, and compels him to do it, the 
statute repeals the covenant. So, if H. covenants to do a thing which is 
lawful, and an act of parliament cornes in and hinders him from doing it, 
the covenant is repealed; but if a man covenants not to do a thing which 
then was unlawful, and an act cornes aud makes it lawful to do it, such act 
of parliament does not repeal the covenant.' That such is the correct rule, 
as between Individuals, seems to be admitted by counsel for the plaintlffs. 
But it is contended that the rule is not applicable to a case where the same 
party makes the covenant, and afterwards makes the législative act which 
abrogates the covenant. There is indeed a seeming inconsistency; but the 
solution bas already been given, viz. that the défendants had no power to 
llmit thelr législative discrétion by covenant; and they are not estopped 
from giving this answer." 

The case was foUowed and approved in Coates v. Mayor, etc., 7 
Cow. 585. 

But, as an arm of the civil govemment, the council were vested 
with public power, and, in the interest of the public health, might 
by law proMbit the further use of the property for burial purposes. 
This power of the city councU as a lawmaking body is to be dis- 
tinguished from its power as trustée under the deed. The same 
body had two characters and two functions. In that of trustée, 
its power proceeded from the deed. The trust thus vested could 
not be abandoned effectually without concurrence of the cestui 
que trust. In their character as an arm of the state govemment, 
it could not be restrained by the trusts imposed by the deed. 
Neither could the cestui que trust be said to hâve voluntarily 
abandoned the use, when the law stepped in and forbade, by its 
its penalties, a further use. 

Thèse principles are as well settled in the law as are those prin- 
ciples relied upon by the plaintiff as producing a reverter. Mr. 
Washburn, in spealdng of what will excuse a forfeiture, says: 

"As a condition subséquent may be excused when its performance becomes 
impossible by the act of God, or by the act of the party for whose beneflt 
it was created, or îs prohibited or prevented by act of the law, so it may 
be waived by the one who has a right to enforce it" 2 Washb. Real Prop. 15. 

The case of Marquis of Anglesea v. Eugeley, 6 Q. B. 107, is in 
point. Land was demised to trustées for the beneflt of the poor 
of a parish, the trustées covenanting to buUd a workhouse thereon, 
and to use, occupy, possess, and enjoy the premises for the sole 
use, maintenance, and support of the poor of E., and not to couvert 
the building or the land, or employ the profits thereof, to any 
other use, intent, or purpose whatever. There was a proviso for 
re-entry on breach of the covenant. The house was built, and the 
land was used for many years as required by the deed. After- 
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wards, An act of parllament was passed, and parish E. incorporated, 
with othèrs, aad a union poorhduse provided, to which the act re- 
quired ail paiipers should be removed. The heirs of the grantor 
brought suit in ejectment, claiming the rîght of re-entry for breach 
of the condition. The court held that, "even if the condition was 
not performed, it appears to us that the nonperformance would in 
this case be excused, as being by act of law, and involuntary on 
the part of the lessees." The court cited Bac, Abr. tit. "Condition;" 
Com. Dig. tit "Condition;" and the case of Brewster v. Kitchell, 
1 Salk. 198. The case of Lord Grantley v. Butcher, reported in 
51 E. 0. L. 115, is to the same eflfect. 

We are therefore led to the conclusion that if the title was a 
base or conditional one, yet the breach of condition relied upon as 
creating a right of re-entry is excused, because the breach was the 
act of the law. 

The judgment should be reversed, and the cause remanded, with 
directions to render judgment for the défendants. 



UNITED STATES T. SHAW. 

(District Court, D. Kçntuçky. November 27, 1893.) 

Chiminai, Law— Kew Triai.— DiscHABGE of Jurob. 

Wlille one cbarged wltli a mlsdemeanor may by consent walve a lull 
jury,' yet tlie discharge of a Juror by consent of counsel In defendant's 
absence, of whlcli be is not informed, and wblch he fails to notice at 
the trial untll the polling of the Jury after the verdict, gives him a right 
to a new trial. 

At Law. Indictment of W. P. Shaw for violation of section 11 
of the act of January 16, 1883, forbidding the solicitation of con- 
tributions for political purposes from government employés. Supp.l 
Eev. St. (2d. Ed.) p. 395. The défendant, ha ving been tried and con-. 
victed, entered a motion for a new trial. Motion sustained, and 
new trial granted. 

George W. Jolly, U. S. Atty. 

A. E. Willson, 0. H. Gibson, and B. Vance, for défendant. 

BARE, District Judge. We hâve considered with care the 21 
grounds filed November 4th by défendant for a new trial, but do 
not think they présent any good reason for the granting of a new 
trial. The additional ground tendered by the défendant, through 
his original counsel, on the llth instant, and allowed to be flied on 
the 17 th instant, with the affidavit of défendant, is important, and 
needs to be carefully considered and determined. That ground is 
as f ollows, viz. : 

"United States, Plaintiff, vs. W. P. Shaw, Défendant 

"Motion of Défendant for a New Trial. 

"Défendant files his affldavit, and moves the court and prays the court 
to grant him a new trial because of the discharge of Thèophilus Pendle- 
ton, one of the Jury, before the verdict^ and during the trial, and moves 



tJNlTED STATES V.- SBAW. 111 

the court to arrest Judgment, and not to pronounce nor enter judgment 
agalnst défendant upon the verdict of eleven jurors herein. 

"Augustus B. Willson, of Counsel for Défendant" 

The afadavit of défendant states, in substance, that the written 
consent which his counsel gave the court for the discharge of Mr. 
Pendleton, one of the jury, was without his knowledge or consent, 
and that he had no information or knowledge of the fact that the 
jury only consisted of 11 men until the trial was finished and the 
verdict rendered, and that the flrst knowledge or information of 
the fact was when the jury was poUed after the retum of the ver- 
dict of "Guilty." Thia statement was of such a character that 
the court thought it proper to hear further évidence upon the ques- 
tion of the defendant's want of knowledge or information of the 
absence of the juror Pendleton, and both sides were invited to in- 
troduce oral évidence upon the subject, and did so. On this in- 
vestigation it was shown substantially as folio ws, vîz.: 

A jury of 12 men were selected and sworn to try défendant on 
Saturday, October 21, 1893. The sélection was completed about 
2 o'çlock P. M. of that day, and some évidence heard, when the 
jury was excused until Monday morning, October 23à. On the 
morning ol Sunday, October 22d, Mr. Pendleton, one of the jury, re- 
ceived a telegram from home stating that his wife's mother was dy- 
ing, and that he should come home. He, upon the receipt of this 
telegram, made application to the judge to be excused and dis- 
charged, and this application was submitted to the counsel of the 
défendant by Judge Barr, and resulted in this written consent 
being handed to him, viz.: 

"4,664. District Court of the United States, District of Kentucky. 

"United States vs. W. P. Shaw. 

"We hereby consent and agrée that the court may discharge Theophllus 
Pendleton, one of the jurors In this action, and that the trial now pendlng 
may proceed before the remalnlng eleven jurors with the same force and 
effect as if said juror had not been discharged: provided, however, that 
this consent, made for humanlty, because of the news that said juror's 
wife's mother is dyiug, shall not be construed nor treated as a waiver of 
any other objection, exception, or other matter of défense which may or 
mlght be made, had, or taken if this consent had not been made or given, 
or if the trial had proceeded with the complète jury. 

"Charles H. Glbson, 
"Augustus E. Willson, 
"Burton Vance, 

"Attorneys for Défendant" 

Mr. Willson, when he delivered this writing to the judge, stated 
he desired to see Mr. Shaw, and had been unable to find him. Mr. 
Jolly was absent from the city, and hence his consent could not 
be obtained; but, as the matter was pressing, Judge Barr assumed 
to act for him, and discharged the juror Pendleton in the présence 
of Mr. Willson. The next morning, Monday, after court had been 
opened, the judge informed the district attorney that one of the 
jurors had been excused, and the reason therefor, and he approved 
it. This was done while the court was in session, and immediately 
after the opening, but not publicly. About the same time, and im- 



112: FEDERAI. BEPOBTEB, Vol. 69. 

mediately after, Mr. Waison came up to the bench, and suggested 
to the court tliat no record be made of the absent juror, and that 
the case proceed as if the 12 jurors were présent. This plan was 
accepted by the court, and the trial proceeded without any formai 
consent being entered, or, indeed, any record at aU being made of 
the absence of Mr. Pendleton. 

The district attorney proved by the deputy marshal and others 
that the jury sat in twelve chairs to the left of the bench, in two 
rows, — six in each, — and that they sat separate and apart from aU 
others, and that one of thèse chairs remained vacant ail of Monday, 
during the trial, within eight or ten feet from the défendant, who 
remained in court during the entire trial, which continued three 
days, seated from the jury about that distance. He aiso proved by 
several witnesses they noticed as soon as they came in the court 
room the absence of one of the jury, and made inquiry about a. The 
défendant swore that he did not observe the vacant chair, nor that 
there were only eleven jurors, and that he had no knowledge or in- 
formation that one juror had been excused, or that there were only 
eleven jurors trying him; that his counsel did not tell him of the agree- 
ment or consent they had made, nor did they give him any informa- 
tion upon the subject; and that his first information or knowledge 
upon tiie subject was when the jury was polled after the verdict, and 
one of the jurors did not anSwer to the rollcall of the clerk. Both 
Mr. Willson and Mr. Vance state they did not inform the défendant 
of the agreement which was made to excuse one of the jury, nor did 
they inform him that one of the jurors had been excused, or that 
there were only eleven jurors trying him; and, as far as they knew, 
he had no information upon the subject. Mr. Gibson was out of the 
city when this matter was investigated, and did not testify, but we 
should not draw any inference from this against défendant. Mr. 
Willson not only conflrméd défendant in his statement that his 
counsel did, not inform him of the consent they had given, but stated 
his reasons therefor, as wiU be seen from thèse extracts from his 
statement, viz. : 

"We came hère, and I told the judge, frankly, that we had not been able 
to find our client, and suggested that the matter go on, and the absence of 
the juror be Ignored; that w<>uld be the best way. My idea was not to 
pay any attention to it. I did Intend to speak to Sliaw the next day about 
it There was no question o( bad légal falth. I did not thlnk of the 
Goldsmlth Case at the tlme. The court had begvm when I came in. I am 
not positive of that. But I know it didn't occur for me to speak to Shaw 
the next mornlng, and it didn't occiu: for me to speak to him the next day, 
or the next day; and I fltially decided not to mention It, because I had sug- 
gested the policy of Ignoring the absent juror. If Shaw had asked me 
anythlng about it, I would hâve told him the whole circumstances. My convic- 
tion was that probably the trial would go through without the absence of the 
juror beln^ noticed. I was very much worrled about the matter, and made 
a great mauy resolutions to myself never to make agreements without seeing 
my client. I felt that I had made a mistake, which was an injustice to 
Shaw. I had acted accordlng to the light I had at the tlme, wlth no 
possible purpose or thought. At the tlme of the agreement, I had no 
idea of it being grounds for a new trial. ïhe question was whether it 
was best for Shaw to run the rlsk of having one less juror to hâve to agrée 
against him. I didn't mention the matter to. Shaw until after the poli of 
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the Jury developed the fact that one did not answer, and he asked me 
about it, and I hurriedly explalned It to him. * • ♦ Question by the 
Court: ïou said on Sunday, and then on Monday, that It was not worth 
while to make a note of It? A. I know that was my Idea of the best way 
to reach it. Q. In that connection, did it not occur to you, — the propriety 
of your calling Shaw's attention to the matter? Shaw was hère when you 
made the sug'gestion on Monday? A. I really did not notice about Shaw. 
It seemed to me this: that if I menti oned the matter to Shaw, and he 
aslied me the légal efCect, I would hâve to look the whole matter up and tell 
him, and I was in doubt and worried aoout the matter. I was not afraid 
or ashamed of his criticism, but the question in my mind was this: that 
it is very difficult for a lawyer to explain ofChand the efifect of a thîng like this, 
and I thought, If I told Shaw, he would want to know ail about it, and I should 
hâve to study up the whole thing. We had taken more liberty in signing 
the paper than I thought we ought I was not dead sm-e that a lawyer 
should do that, but the humanity of the case had governed me, and It was 
very likely I brought that matter up again before your honor Monday 
morning; that is, the matter of ignoring the absence of the juror entirely. 
I know I thought that was the best thing not to mention it I know I 
did not mention matters to Shaw, and I know I deliberated whether it 
was best to mention It to him or not. By Mr. Jolly: Do I understand 
that you mentioned this matter Monday morning to the court? A. I did. 
I made the suggestion Sunday, possibly, and then Monday, that the absence 
should be ignored; that the paper should be preserved. I don't remember 
how much I reasoned about telling Shaw, but I know I thought telling 
Shaw would not bring It back. I had made no examinatlon of the authority, 
except that I knew generally about that New York case— Cancemi Case. I 
do not know that I remember that now. Of course, I had heard of the 
Goldsmith Case." 

Although it would seem to be most probable, from the défend- 
ant'» close proximity to the jury, continued for three days, and the 
strong professional obligation of his counsel to inform him of so im- 
portant a fact as the excusing of a juror who was trying him for a 
serions offense, yet this probability — strong as it should be in the 
minds of ail intelligent men f amîliar with court trials — is, we think, 
more than counterbalanced by the sworn, direct statements of the 
défendant himself, and that of his counsel, Messrs. Willson and 
Vance. Hence, his motion for a new trial should be considered as 
if Mr. Pendleton, the juror, had been excused by order of court, and 
with the consent of district attorney and the defendant's counsel 
only, and without defeudant's knowledge, consent, or subséquent 
ratification. 

The sixth amendment to the fédéral constitution déclares that 
"in ail criminal prosecutions the accused shall enjoy the right to 
a speedy and public trial by an impartial jury of the state and dis- 
trict wherein the crime shall hâve been committed;" and, in the 
seventh amendment, that "in suits at common law, where the value 
in controversy shall exceed twenty dollars, the right of trial by 
jury shaU be preserved." 

Thèse provisions are limitations upon the power of the United 
States, and a guaranty to the citizen of the right to a jury trial, 
but it is not an abridgement of, or a limitation of, the right of a 
citizen to waive a jury trial. It is conceded that by jury is meant 
a common-law jury, of 12 qualifled persons, and it may also be ad- 
mitted that, in crimes where the punishment might be death, the 
accused could not, at common law, waive a jury of 12 persons, and 
v.59F.no.l — 8 
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try with a less number. This was, we thinK, because, at common 
law, and under tbe présent law, life, being thé immédiate gift of 
thiè Creator, could not legally be disposed of or destroyèd by any 
individual, neither by himselÎE nor by any otlier of his fellow créa- 
tures, merely upon their own authority. 1 Bl. Oomm. p. 133. Many 
of the cases where the right of the accused to consent to the dis- 
cbarge of a juror is deiiied were those where the accused was be- 
ing tried for murder, and there might be capital punishment. See 
Canceml v. People, 18 N. Y. 128; Territory v. Ah Wah, 4 Mont. 149, 
1 Pac. 782; Hill v. People, 16 Mich. 354. 

In the case under considération, the offense charged, of which 
the défendant has been convicted, is declared by the statute to be 
a misdemèanor; and had the juror Pendleton beeh discharged by 
the court with the consent of the défendant, we are of the opinion 
that both réason and the weight of authority would hare sustained 
the action of the court, and the discharge would not hâve been a 
légal ground for a new trial. See Tyra v. Com., 2 Metc. (Ky.) 1; 
State V. Kaufman, 51 lowa, 578, 2 N. W. 275; Oom. v. Dailey, 12 
Cush. 80. 

The case of CJom. v. Dailey, 12 Cush. 80, was decided by Chief Jus- 
tice Shaw, and is an able and élaboraté opinion, and suceessfully 
answers ail the arguments against the right of a person charged 
with a misdemèanor from waiving a jury of 12 persons, and try- 
ing with 11 jurors. In that case the juror was withdrawn at the 
request and by the cousent of defendant's counsel, on account of 
the illness of the juror's father. The défendant was présent at the 
time, but saîd nothing, nor did his counsel consult with him, but 
after the verdict he flled a motion in arrest of judgment. This 
case, seemingly, is an authority to sustain the right of counsel to 
give the consent which waS given hère; but a careful reading of the 
opinion satisfles me the court assumed that as the accused was prés- 
ent, and remained sUent, he consented to the action of his counsel. 

Hère the consent was given, not in open court, in the présence of 
the accused, but in his absence, and, according to the weight of the 
évidence, without his consent or knowledge then or thereafter. The 
right to bind the défendant by this consent must therefore exist, 
if at ail, by reason of the relation of that of attorneys employed to 
défend him. I hâve seen only two cases upon this point, and 
they are against such an authority. See State v. Wamire, 16 Ind. 
357, and Brown v. State, Id. 496. In case of State v. Wamire, the 
accused was not présent in court when his counsel gave consent to 
the discharge of the jury without a verdict, when there was no 
imperious necessity therefor. The court stated that this could not 
be done by the counsel alone, without giving any reason. In the 
case of Brown v. State, reported in same volume, (page 496,) 
the counsel waived a trial by a jury of 12 men, and agreed to a trial 
with a less number. The défendant was présent in court, but it ap- 
peared hj his aflSdavit that he was not consulted, and did not know 
he could object to the act of his attorney. The court held that 
this waiver was not sufflcient, and did not bind the défendant. The 
court, in this case, as in the other, gave no reason for its décision. 
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It seems to me the question is one of agency, and that whîle the 
attomey may be presumed to lm.ve, and dœs hâve, autàority to 
act for his client in many matters pertaining to a trial, in criminal 
trials he does not hâve authority to waive a trial by a jury of 12 
men, and accept a less number, especially when it is affinnatively 
sbown the client waa withouit any knowledge or Information of the ac- 
tion of his attomeys, and was kept in ignorance of it until the ver- 
dict was rendered against him. It does not at ail affect defendant's 
légal right that the court was misled, and that, had his counsel in- 
formed him of their consent, and he had objeeted, and his objection 
been made known to the court on Monday morning, the jury could 
hâve been legally discharged, and the case continued, because 
of illness in this juror's famUy, or the trial been delayed until the 
absent juror had been sent for and returned. Nor does it matter, 
on this motion, that the defendant's counsel seem to hâve forgot- 
ten their professional duty to him, in thus keeping him in ignor- 
ance of this consent during his entire trial. Their sensé of duty, 
however, revived at an opportune time, and we think they hâve 
succeeded in presenting for their client a valid ground for a new 
trial. 

I conclude that, upon a prépondérance of the évidence, the de- 
fendant did not know of or ratify the change which was made in 
his trial jury, and is entitled to a new trial ; and his motion for a 
new trial will be granted, and it is so ordered. 



Bx parte EDGEBTON. 
(Circuit Court, D. Soutli Carolina. December 11, 1893.) 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE — InTOXICATING LiQTJOES. 

There is no power in a state to forbid tàe importation of intoxlcating 
liquors, either under tlie Wilson act of 1890, or independently tliereof, 
and one wlio merely brings barrais of liquor into a port of Soutli Caro- 
lina, and unioads them on tlie doci£, cannot be punlstied under the state 
"disp«nsary" law. Leisy v. Hardin, 10 Sup. Ot. 681, 135 U. S. 100, 
and In re Ralirer, 11 Sup. Ct. SUS, 140 U. S. 564, followed. 

Habeas Corpus. Prisoner discharged. 

Bryan & Bryan, for petitioner. 
W. St. J. Jervey, for respondent. 

SIMONTON, District Judge. This case cornes up on a pétition 
for habeas corpus, the rule thereon, and the return thereto. James 
E. Edgerton, the petitioner, is the gênerai freight and passenger 
agent of the Olyde Line of steamships, and its gênerai manager in 
the port of Charleston. Thèse steamships ply between New York, 
Charleston, and JacksonvUle over the high seas. Their business 
is that of common carriers engaged in foreign commerce and in 
commerce between the states. 

On the 19th of September, 1893, there were brought to this port 
in the steamship Seminole, and unloaded at the dock of the Une, 
along with other freight of a miscellaneous charaoter, 12 barrels. 
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Each barrel had its mark, — niné ôf them were lettered; three had 
on them the name of the consignée in full. On each barrel was 
a statement of its supposed contents, — two were marked '"Soda 
Water;" flve, "Ginger Aie;" one, "Sarsaparîlla;" one, "Minerai 
Water;" one, "B Cider." The manifest showed that ail of the 
barrels were shipped in due course at New York, for deKvery at the 
port of Charleston. On reaching the dock thej were discharged 
with, and as a part of, the ship's cargo. On that day one K. H. 
Pepper obtained a warrant from a trial justice in Charleston, which, 
af ter reciting that complaint had been made bef ore him by said 
Pepper that "James E. Edgerton, gênerai freight agent of the Olyde 
SteamsMp Company, bas brought into this state 12 barrels of in- 
toxicating liquors, in violation of sections 2 and 25 of an act ap- 
proved December 24, 1892," commanda the arrest of Edgerton, to be 
brought bef ore the justice, to be dealt with according to law. The 
affldavit with the warrant allèges that "Edgerton did unlawfully 
bring into this state the intoxicating liquors, contrary to the act of 
assembly in such case made and provlded, and that Edgerton is 
not a licensed dispenser, and is without any permission or license 
to bring in the same." The petitioner was arrested, carried before 
the trial justice, released on bail, was afterwards surrendered by 
his sureties, and is now in custody of the sherifE of Charleston county 
under this warrant. He prays his discharge, for that his arrest, 
,and the act of assembly upon which it is based, are in contravention 
of the Interstate commerce law, of which he seeks the protection. 
,The return of the sheriff gives as the cause of détention that Edger- 
ton has been under recognizance to answer for a violation of the 
law of the state, and was surrendered by his sureties. The barrels 
in question were opened, and were found to contain béer, — an in- 
toxicating liquor. 

' Lookilig to the warrant as stating the cause and ground of arrest, 
and asSuming that the act of assembly which it quotes as its au- 
thority does in fact forbid the bringing of intoxicating liquors into 
this state, the question is, can any state forbid the importation of 
intoxicating liquors into its territory by a common carrier engaged 
in Interstate and foreign commerce? The authority to regulate 
commerce with foreign countries and between the states is ex- 
clusively in the congress of the United States. When congress 
has not legislated on any part of this subject, such commerce is 
free. Bowman v. Eailway Co., 125 U. S. 405, 8 Sup. Ct. C89, 1062. 
Mr. Justice Field, in County of Mobile v. Kimball, 102 U. S. 696, says: 

"Ttat power [to regulate commerce] Is without limitation. It authorlzes 
congress to prescribe the conditions upon which commerce in ail its forma 
shall be conducted between onr cltizens and the citizens or subjects of 
other coimtries, and between cltizens of the states, and to adopt measures 
to promote its growth and insure its sàfety. • * * Some of the sub- 
jects of commerce are national In thelr character, and admit and requlre unl- 
formlty of régulation, affecting alllîe ail the states. * • * Of this 
class is that portion of commerce with foreign countries or between the 
states which consists in the transportation, purchase, sale, and exchange 
of commodlties. Hère, then, can be of necessity only one System or plan 
of régulations, and that congress alone eau prescribe." 
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Mr. Justice Lamar, in Kidd v. Pearson, 128 U. S. 17, 9 Sup. Ct. 
6, says: 

"The power expressly conferred on congress to regulate commerce Is 
absolute and complète in itself, wîth no limitations other than are pre- 
scribed In tlie constitution; is to a certain extent exclusively vested in 
congress, so far free from state action; is coextensive with the subject on 
wbiich It acts, and cannot stop at the external boundary of a state, but must 
enter Into the territory of every state whenever required by the înterests 
of commerce with foreign nations or among the several states." 

In Bowman v. Eailway Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, a 
statute of lowa forbiddlng common carriers to bring intoxicating 
liquors into the state from any state or territory without being 
first furnished with a certificate under the seal of the auditor of 
the county to which it is to be transported or consigned, certify- 
ing that the consignée, or the person to whom it is to be transported 
or deliyered, is authorized to sell intoxicating liquors in the county, 
although adopted without a purpose of affecting interstate com- 
merce, but as a part of a gênerai System designed to protect the 
health and morals of the people against the evUs resulting from 
the unrestricted manufacture and sale of intoxicating liquors within 
the state, is neither an inspection law nor a quarantine law, but is 
«ssentially a régulation of commerce among the states, affeeting 
interstate commerce in an essential and vital part, and, not being 
sanctioned by the authority, express or implied, of congress, is ré- 
pugnant to the constitution of the United States. 

In Leisy v. Hardin, 135 U, S. 100, 10 Sup. Ct. 681, the suprême court 
of the United States, speaking through the chief justice, distinctly 
recognize intoxicating liquors as an article of commerce: 

"They are subjects of exchange, barter, and trafflc, lilie any other commodity 
in which a right of traffic exists, and are so recognized by the usages of the 
-commercial world, the laws of congress, and the décisions of the courts." 

The précise question we are discussing was decided in that case. 
It was held that, in the absence of législation on the part of con- 
gress, no state can prohibit the importation of intoxicating liquors 
from abroad or from a sister state; and, further, that the police 
power of the state over the imported article does not commence the 
instant when the article enters the country, but only when it has 
become încorporated in and mixed up with the mass of property 
in the country. The effect of this décision was to protect an im- 
ported article while in the original package, and, inasmuch as the 
right to sell foUowed the right to import, the original package 
could be sold if unbroken, notwithstanding that the law of the state 
into which it was imported absolutely forbade the manufacture 
or sale of intoxicating liquors. To meet this last conclusion, con- 
gress passed the act of 1890 commonly known as the "Wilson Act." 
Its title is "An act to limit the effect of the régulations of commerce 
between the sereral states and with foreign countries in certain 
cases." Its provisions are: 

"That ali fermented. distiUed, or other intoxicating liquors or liquida 
transported into any state or territory, or remalnlng therein for use, con- 
sumption, sale ot storage therein, shall, upon arrivai In such state or ter- 



118 FEDERAL REPORTEE ,:VOl. 59. 

ritory, be subject to the opération and effect of the lawst of tocb state or 
territôry enacted in the exercise of Its police powers to the same estent and 
In the same manner as though sueh llqulds or llquors had been prodnced In 
such vState or territôry, and shall not be exempt therefrom by reason of 
belng introdnced therein in original packages or otherwîse." 26 Stat. 313. 

It will be noticed that this act does not in any way forbid the 
importation of intoxieating liquors ; indeed, it deals with such 
liquors after having been transported into any state. In this 
connection it is well to compare the provisions of the act of con- 
gress extending the police power of the states over nitroglycerin : 

"The two preceding sections shall not be so constnied as to prevent any 
state, territôry, district, clty or town withln the United States from regulat- 
ing or prohibiting the trafic In or transportation. of those substances be- 
tween péÉrsons and places lying or belng wlthin thelr respective territorial 
limlts or from prohibiting the introduction thereof into such limlts for 
sale, use or consumption therein." Rev. St. § 4280. 

It wUl also be noted that the act proceeds at once to remedy 
the mischief it was intended to meet. The régulations of com- 
merce protected the original package. Under this protection, the 
laws of the state against the sale of intoxieating liquors were evaded, 
and the laws forbidding the manufacture made nugatory. Con- 
gress placed the original package under the state police power. It 
cautiously went no further. But we are not left to gênerai rea- 
soning. The construction of this act of congress came up in Ke 
Eahrer, 140 TJ. S. 564, 11 Sup. Ct. 865. Of it, the chief justice, de- 
livering the opinion of the court, says: 

"Congress did not use terins of permission to the state to act, but slmply 
removed an Impediment to the enforcement of the state laws in respect to 
Imported pac&ages In thelr original condition, created by the absence of a 
spécifie utterance on Its part. It Imparted no power to the state not then 
possessed, but allowed Imported property to fall at once on arrivai wlthin 
the local Jurisdictlon." 

The décisions of the suprême court distinctly déclare that before 
the passage of the Wilson act no state could forbid the importa- 
tion of intoxieating liquors. This last case déclares that the Wil- 
son act gave no new power to the states. Ail that it did was to 
remove a protection from tlie imported package, and place it un- 
der state jurisdiction. The liquors in this case without doubt 
come within the police powers of the state as soon as they become 
part of the property of the state. The commission of any act done 
in and about them, under such circumstances, can lawfuûy be pun- 
ished. It îs no offensé on the part of this gênerai agent of the 
Clyde liine that the liquors were imported as stated. 

Let the prisoner be discharged. 



tJNlTED STATES v. MATPIELD. 

(Ctrciiit Court, E. D. Loulsiana. December 11, 1893.) 

Cbiminal Law— Confessions— Oorbobokation. 

A conviction of taking a letter from a letter box, and extractlng money 
;herefrom, cannot be sustained, when denied by a plea of not giiilty. 
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upon the mère confession of défendant to a police offlcer, unsupported 
by any évidence .that such a letter was deposited In the box, or other 
corroborative évidence, direct or circumstantial, of the corpus dellcti. 

Indictment for taking, from a letter depository box, a letter con- 
taining money. On motion for a new trial. Granted. 

F. Earhart, for the United States. 
Morris Marks, for défendant. 

BOAEMAN, District Judge. The défendant was tried and found 
guilty, a f ew days ago, under an indictment, substantially, for feloni- 
ously taking a letter from one of the letter depository boxes in this 
city, containing certain obligations, securities of the United States, 
in Tiolation of Eev. St. § 5469. Défendant pleaded n*ot guilty, and of- 
f ered no évidence on the trial. The goTemment relied for a con- 
viction alone on the confessions made by défendant after his arrest 
to the police oiHcers. It seems that he conf essed that he had flshed 
a letter from one of the mail depository boxes with a pièce of "wire," 
and that the letter contained f 10 in United States currency, which 
he appropriated to himself. The corpus delicti was not shown by 
any circumstantial or direct évidence, independent of defendant's 
confession to the effect that he did extract the letter from the mail 
box. There was no offer of évidence by the government, aside from 
the confession, to show that such a letter as défendant admitted that 
he took had ever been placed in the mail box. The letter, as shown 
by his confession, was destroyed by défendant No one else seems 
ever to hâve seen it at any time. 

The défendant made this confession ont of court. His plea of not 
guilty opérâtes in law as a déniai of aU the charges in the indict- 
ment, and puts the government on proof to make out its case on fact 
and law. The jurisprudence on the matter of extrajudicial con- 
fessions, when denied by a plea of not guilty, as in this case, as 
shown by a large number of cases cited in 3 Amer. & Eng. Enc. Law, 
p. 447, seems to be substantially uniform to the effect that while such 
confessions of guilt should be received with great caution, and will 
not alone justify a conviction, yet, if they should be corroborated by 
circumstances, they would be sufiQcient for that purpose. Among 
the large number of cases cited, there does not seem to be any dé- 
cisions cited from the Louisiana courts. It may be that the juris- 
prudence of Louisiana is not in Une with the décisions of the many 
State courts cited herein; yet the court ie persuaded by the view 
uniformly announced in those cases that, before a conviction is 
justified, the government should be required to establish the corpus 
delicti by some degree of circumstantial or other évidence independ- 
ent of the defendant's extrajudicial confessions. No such évidence 
was offered by the government. The court, at the moment of the 
trial, was not wMling to direct an acquittai of the accused, but is now 
■oî the opinion that a new trial should be granted. 



120 FEDERAL BEPORTEB, Vol. 59. 

MERROW V. SHOBMAKBR et al. 

(OlrcTilt Court, E. D. Pennsylvania. December 5, 1893.) 

No. 13. 

1. Patents— Anticipation— Ceocheting Machines. 

An Invention of intermittent feedlng mechanlsm, combined wlth a 
crocheting machine, to produce an ornamental scalloped border, is not 
anticlpated by sewing machines havlng intermittent feed mechanism, 
which could not be made avallable for the purpose accomplished by the 
crocheting machine. 

2. Samb— EsTOPPEL— Intbrpbbbncb Procbedings- Stipulation. 

A stipulation in an Interférence proceedlng that the preliminary state- 
ment of one of the parties thereto should be accepted as évidence on the 
Issue of priorlty, that no additional évidence should be received, and that 
the matter should be decided upon this évidence alone, without argu- 
ment, is not an admission by the other party; and the matter having 
been decided against him, the claliri Ihvolved strlcken out, and a patent 
Issued for what remained, he was not estopped from elaimlng priorlty 
therefor. 

3. Same— Infhingbment. 

In a crocheting machine. In which several stitches are to be taken in 
the same place, a construction which avolds useless horizontal recipro- 
eations of the feed dog during the formation of each gi-oup of stitches, 
without afCecting Its function of âdvanclng the material after the group 
Is completed, does not avold infringement. 

4. Same— Particular Patent. 

The Merrow patent. No. 428,508, for a crocheting and overseaming ma- 
chine, is not anticlpated, and Is entitled to a libéral construction. 

In Equity. Suit by Joseph M. Merrow against John Shoemaker 
and others for infringement of a patent. Decree dismissing cer- 
tain défendants, and for complainant as to others. 

Church & Church, for complainant. 
Joseph 0. Praley, for défendants. 

DALLAS, Circuit Judge. This is a suit in equîty bronght by 
Joseph M. Merrow against the several défendants named, for al- 
leged infringement of letters patent No. 428,508, dated May 20, 1890, 
issued to the complainant, for "crocheting or overseaming ma- 
chine." The object of the invention, as stated in the spécification, 
"is to produce new and improved ornamental crocheted finish or 
border by machinery upon fabrics in gênerai, but particularly upon 
knitted fabrics, which hâve heretoforé been ornamentally flnished 
by hand, « * ♦ by means of the improvements, « » * con- 
sisting in new mechanism and new cOmbinations of mechanism." 
The invention "relates to feeding mechanism, and new and useful 
combinations therewith." The only claims involved are as foUows: 

"(1) In a machine of the character specifled, the comblnatlon of the fol- 
lowing mechanlsms: A stitch-formlng mechanism provlded wlth ai thread 
carrier and a looper, the latter co-operating wlth the threàd carrier to engage 
the thread on alternately opposite sides of the fabric, and draw loops thereof 
to or beyond the edge of the fabric, and interloop the ends of sald loops, 
and an intermittlng feed mechanism engaging the fabric to advance the 
latter only after the formation of two or more complète stitches by the 
stitch-forming mechanism, substantlally as described. (2) The combination, 
in a machine sudi as described, and wlth a reciprocating thread-carrylng 
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needle, a looper engaglng the needle thread alternately on opposite sldes of 
aie fabric to draw and Interloop sald thread along the edge of the fabric, 
and a fabrlc-feeding device operàttng upon the fabric to advance the latter 
only after several reclprocatioiis of the needle, of a System of driving 
mechanism, substantially such as described, Connecting the needle looper and 
feedlng mechanism In a manner to cause the feeding déviées to operate 
npon the fabric to advance the latter after a séries of stitches hâve been. 
formed, and while the needle is withdrawn from the fabric, and a loop of 
the thread held by the looper. (3) In a machine such as described, and in 
eombinatlon with a stltch-forming mechanism comprising a thread carrier 
and a looper co-operatlng to form stitches around the edge of the fabric, a 
reciprocating feed dog held In Inoperative relation to the stitch-forming 
mechanism during the formation of a séries of stitches, and brought into 
operatlve relation with the fabric at intervais occurrlng between successive 
séries of stitches, substantially as described. (4) The eombinatlon, in a ma- 
chine such as described, and with a thread carrier and a looper co-operating 
therewith to form loops around the edge of the fabric and Interloop 
said loops, of a reciprocating feed dog held normally from contact with 
the fabric during the formation of a séries of loops by the thread carrier 
and looper, vrith mechanism for elevating said feed dog into contact with the 
fabric to feed the latter after a cluster of loops bas been formed." 

Thèse claims are free from ambiguity. They are ail combina- 
tion claims. Stitch-forming mechanism adapted to form stitches 
around the edge of the fabric, and feeding mechanism adapted to 
advance the fabric only between successive groups of two or more 
stitches, are éléments of each of them. In the first, the function 
of the intermitting feed is stated, in gênerai terms, to be "enga- 
ging the fabric to advance the latter only after the formation of 
two or more complète stitches by the stitch-forming mechanism;" 
the second includes the first, and adds "a System of driving mech- 
anism • * * Connecting the needle looper and feeding mechan- 
ism in a manner to cause the feeding devices to operate upon the 
fabric to advance the latter after a séries of stitches has been 
formed, and while the needle is withdrawn from the fabric, and a 
loop of the thread held by the looper;" the third limits the feeding 
mechanism to "a reciprocating feed dog held in inoperative rela- 
tion to the stitch-forming mechanism during the formation of a 
séries of stitches, and brought into operative relation with the 
fabric at intervais occurring between successive séries of stitches;" 
and the fourth claim is limited to the combination with the stitch- 
forming mechanism of a feed dog reciprocating both horizontally 
and vertically. 

In support of the défense of anticipation, 14 patents hâve been 
placed in évidence, but only 6 of them are referred to in the de- 
fendant's brief; and to thèse latter, therefore, I hâve conflned my 
attention. Taken separately or together, they do not disclose the 
invention covered by the patent in suit. As appears from the anal- 
ysis which has been made of the claims in question, the gist of 
the invention claimed by the complainant is the combination of the 
stitch-forming mechanism, by which stitches around the edge of the 
fabric are made, with a feed mechanism operating to advance the 
fabric as, and only as, a séries of stitches shall hâve been prevlously 
formed, so as to expand the outer ends of the stitches, and shape 
them into scallops properly spaced, whereby an oruiamental border 
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iipop tàé l(iât;erial operàtéfl tipon ig ippoduced, By the means 
stàted,; ■tlj.e' cçfiaplainant attained this object ; but in none of the 
patents set up are the eame or équivalent means described, nbr 
conid the same, or substantially the same, resuit be achieved by 
any means -Which any or ail of them disclose. The patent first 
mentionna in defendant's brief is ttat of William 0. Hicks, No. 
29,268, but upon examination it clearly appears that it does not 
conflict witii that of the complainant. It is for an "improvement 
in seWihgl machines," a "mode of sewing or uniting cloth by a 
succession of differential chain stitches" to prevent ripping. The 
formation of an ornamental border around the edge of the fabric is 
not contemplated, and the f eed movement occurs, not between 
groups of stitches, but af ter the formation of each and every sep- 
arate stitch. With référence to the renlaining five patents insisted 
upon, the défendants' counsel asked their expert to state what they 
"show to be old, in so far as the action of feed is concerhed." He 
replied: 

"The pecoliarity of thèse feeds Is that Intermlssions occur In their action, 
so that the sewing mechanisin may màke sçveral stitches or loops withont 
any motion of the fabric, and therefore ioéate more than one stitch or 
loop at the same point In the lengthwise direction of the fabric, and pro- 
duce ornamental effects by such multiplication or duplication of stitches." 

My own investigation does not incline me to accept the opin- 
ion embodied in this answer as whoUy and precisely correct; but, 
be this as it may, neither the question nor answer covers the rele- 
vant matter. The patents referred to ail relate to sewing ma- 
chines, and not to crocheting mechanism; and the witness was not 
asked, and did not say, whether the ihtermissions which he testi- 
fies occur in the action of the feeds were, or could be made, avail- 
able to produce the complainant's ornamental border. I am satis- 
fled that they neither were nor could be, and the faot is that, in 
each instance, the only resuit attained or attainable is essentially 
différent from that produced by the organism of his patent. 

The answer allèges prior knowledge and use by a number of per- 
sons, but the argument upon this défense has dealt only with as- 
serted use by Thomas P. Cope & Bros, and by George D. Munsing. 
It is not necessary to consider the question of the identity of the 
Cope-Morley machine or of the Munsing machine with that of the 
complainant. The point may be fuUy disposed of upon the question 
of priority of invention. The complainant contends that he dis- 
Closed his invention, and sô described its détails that it was fuUy 
understood by the persons to whom he disclosed it, prior to June 
16j 1887. If so, he has èstablished his date of invention as not 
later than that day, and the question of anticipation must be solved 
with référence thereto, provided that he was duly diligent in flling 
his application for a patent, and in constructing his machine. The 
subject of diligence, however, présents no real diflculty; and I may 
dispose of it at once by saying that the évidence is amply convin- 
cing that, if the date of his invention is as claimed by the complain- 
ant^ he proceeded, with respect both to his application and the 
construction of his machine, as speedily as, under the circumstancea 
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of the case, was reasonably practicable. As to the complainant's 
date, a f act which is indisputable, and quite important in its bear- 
ing, is that on June 16, 1887, bis mill was destroyed by ûre. There 
can be no doubt tbat for some time before this flre occurred he had 
entertained the tbought of combining with the then existing plain 
crocheting machine some device to adapt it for making the scallop 
finish in imitation of and substitution for that class of border as 
theretofore produced by hand opération of the ordinary crochet 
needle. He had then, certainly, also conceived the idea of ac- 
complishing this by advaucing the fabric only after a group or séries 
of stitches had been formed to or beyond its edge by the stitch-form- 
ing mechanism then in use. In brief, he had distinctly in mind 
ât that time the end which, in his spécification, he afterwards de- 
clared to be the objeot of his invention, and also the method which 
is carried on in its practice. But had he then conceived and per- 
fected the means — the combination of the stitch-forming mechanism 
with the peculiar feed mechanism — for which he subsequently ob- 
tained a patent? I hâve carefuUy examined and considered the 
évidence bearing ujwn this question, and hâve arrived at the con- 
clusion that it must be answered in the affirmative. The proofs 
are too voluminous to be referred to at length, but a few extracts 
will sufilce to indicate their gênerai ténor and effect. The com- 
plainant testifled: 

"As a resuit of my experiments in the development of the scallop method, 
I had devised mechanism for producing this resuit, and when, in the fore 
part of the year 1887, I conciuded'to build the scallop machine, (the plain 
machine havlng met with encouraging success,) I determined to adapt the 
scallop mechanism to the plain crochet macliines we were then building; 
that is to say, I decided to utilize the principal parts of the plain crochet 
machine in building the scallop machine. • * • I discussed this matter 
with my foreman, William M. Stedman, and made sketches of several styles 
of feeding mechanism for this purpose. I took the drawings which I had 
made for my plain crochet machine, and from which I had built this ma- 
chine, and drew upon them the mechanism which I had decided to adopt 
Q. How long before the flre did you make the pencil additions to the old 
working drawings? A. I cannot at this time deflnitely flx the date, but 
It was but a short time,— a matter of a few days." "I thought that there 
would be considérable money in this machine. I had worked up a considéra- 
ble trade in our plain machines, and 1 had got the spécial tools so far com- 
pleted to build the plain machines with, and had designed my scallop ma- 
chine so that the spécial tools which I had made would also be of use in 
building the scallop machine. I had taken the drawings which I had made 
to use in constructing the 1885 machine, and had drawn upon them the 
necessary changes that I had decided to maUe, or, In othw words, the neces- 
sary parts for the scallop machine." 

William H. Stedman testified, in part, as follows: 

"Q. What, if any, steps were taken by Mr. Merrow during that perlod, be- 
fore the fire, looking toward adaptlng the crochet machine to that kind of 
work? A. Conversations were frequently had as to the best mechanism to 
bring about a leed motion which would be adapted to the regular crochet ma- 
chine, so as to make a scallop flnlsh. Sketches were made of some plans, 
and freely discussed. Later on, Mr. Merrow, in putting in a new lot of cast- 
ings, put in an extra number, as he said he wlshed to make a part of them 
into scallop machines. The drawings of the regular crochet machine were 
brought into the shop, and some parts of the scallop machine were penclled 
Into this drawlng to see about what changes were needed In the frame of 
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the machine to adapt it to a scallop machine. • • • The feed mechan- 
Ism of the regular machine was constructed so as to move the fabrlc each 
tlme the néedle was raised ont of it, and it was clearly understood by Mr. 
Mefrov and inyself that in order to produce a scallop finish the feed should 
bé intermittent,— that is, the fabrlc be fed along only after several stitches 
were fi»rmed,— and ail mechanical motions whlch would bring about an in- 
termittent feed,— that Is, ail that oceuired to us,— were dlscussed, as to their 
relative merits, and their peculiar adaptation to the regular machine. * ♦ * 
The drawilig of the regular crochet machine was brought in, and parts which 
would be needed In applylng an Intermittent feed to the regular machine 
were penciled in on the drawing, which was in ink, and necessary changes 
In the frame of the machine were dlscussed; and Mr. Merrow concluded it 
would be better to use the regular frame for a féw scallop machines, and 
attach the parts needed. Q. When did you last see the drawings, as well 
as the sketchés referred to, exhibltlng the feed mechanism of the scallop 
machine? A. I last saw the drawings of the crochet machine in the after- 
noon of June 15, 1887, which was the day before the shop was bumed. I 
do not remember the date when I last saw the sketchés of the feedlng 
mechanism whlch had been made." 

The foregoing testimony is supported by that of other witnesses, 
and there is nothing to occasion any hesitancy in aocepting it, ex- 
cept a single circiunstance, wMch, upon flrst impression, apparently 
conflicts with it in one important particular. The complainant 
and Stedman having said that the drawings which had been ex- 
hibited by the former to the latter before the flre, and which it 
destroyèd, had shown the complète mechanism for the scallop ma- 
chine, a "reproduction" of those drawàngs, made by the complaraant 
after the flre, upon being put in évidence on his behalf, was found to 
represent a multiplication of projections upon the cam plate for 
lifting the feed dog, fltted only to produce, where ail the projections 
are used, the regular or plain stitch. But this seeming discrep- 
ancy has been expMned and reoonciled. The plain machine had 
been a commercial success, and it was deemed désirable to so 
construct the feed mechanism for the new machine as to adapt 
it, as said by the witness Stedman, "to making any kind of crochet 
work." The complainant testiûed: 

"Thèse drawings represent the feed mechanism for the scallop machine, 
as designed before the flre, and reproduced after tlie fire, for tlie purpose 
of carrylng out our plan for building scallop machines. • • * In the 
plain machine there was a circumscrlbed space for the feed mechanism, 
aad this particular feed mechanism was especially prepared and selected 
from a number of others, as best adapted to occupy the limited space, and 
spécial fonu of the frame and other parts. • * * One of the principal 
objects I had In view In designing this feed mechanism was to make as 
much of It as possible applicable to both the plain and scallop machines 
which we were about to bulld, and in pursuing this plan I arramged the 
parts so that the cam plate, X, which governed the vertical motion of the 
feed dog, could be changed to raise the feed dog at each reciprocatlon of 
the needle, or after a séries of reciprocatlons. In the drawings, Flg, B, the 
cam plate is shown as provided with flve projections or cams, numbered 1 
to 5, and represents the arrangement whlch would be employed for the 
plain stitch, and by omitting four of the projections, or substituting a cam 
plate with but one projection, the same mechanism was intended to serve 
for scallop work, in which case the feed dog would be raised but once while 
the main driving shaft was making flve révolutions, and the stitch-forming 
mechanism was making flve complète stitches." 

Thus, and from other eyidence, it appears that the cam plate ex- 
hibited upon thèse drawings, and which was designed with especial 
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référence to the scallop machine, was intended to be and was so 
constructed that it might, by rétention of ail of the projections 
shown, be employed for making the plain stitch, and, by omitting ail 
but one of them, be nsed for forming the scallop stitch. This -was 
precisely understood by Stedman. He says, "I think this particular 
drajwing was made in this way to show that it might be adapted 
to both kinds of work." I conclude that the drawing exhibited to 
William H. Stedman before the flre, and the reproduction thereof 
made after that event, did in fact disclose the new scallop machine, 
as distinguished from the old plain machine; and, upon ail the 
évidence, I am satisfled that the complainant's date of invention, 
in the sensé of the law, should be taken to be as of a few days prior 
to June 16, 1887. This disposes of the allégation of anticipation by 
the Cope-Morley machine, for there is nothing in the case which 
woidd warrant the flnding of a date for it earlier than in July or 
August of the same year. 

With référence to the alleged Munsing anticipation, the défend- 
ants rely upon certain conduct of the complainant as concluding 
him upon the question of priority. The points raised by the de- 
fendants under this head are thus stated in their supplemental 
brief: 

"Défendants now assert that this conduct of the complainant amounts to 
(1) an admission against interest; and (2) that tliis admission rlses from 
the rank of évidence to the rank of an estoppel in pais." 

It is not necessary to extend this opinion by attempting to foUow 
the long and interesting arguments of counsel upon this matter 
over the whole field of patent-offlce procédure in interférence cases 
in gênerai, or through ail the détails of the particular proceeding 
which they hâve especiaUy discussed. I wUl content myself with 
stating what seem to me to be the only facts which are essential 
to a proper understanding of the points presented: An interfér- 
ence was declared upon three applications, — one of Munsing, one of 
the défendants, and one of the complainant. Upon the latter the 
patent in suit was granted, under the circumstances hereafter to 
appear. The issue in this interférence was thus stated : 

"In a machine substantially such as descrlbed, for forming a scalloped 
or shell-llke border upon the edges of fabrics, the comblnatlon of the fol- 
io wing co-operating parts or mechanlsm: A stitch-forming mechanlsm hav- 
ing a thread carrier and a looper co-operating to form stitches around the 
edge of the fabric, a flnger located adjacent to the edge of the fabrlc around 
which the stitches are formed, and a feeding mechanlsm operating upon 
the fabric to advance the latter after a séries of stitches hâve been com- 
pleted by the stitch-forming mechanlsm, whereby a séries of stitches are 
formed from a given point around the edge of the fabric while the latter 
is stationary, and the fabric is then fed a suitable distance to draw or ex- 
pand the séries of stitches, and cause them to assume a shell-like form; be- 
Ing claim 2 of Merrow's application, and including clalm 6 of the applica- 
tion of Holton and Malsch, [the défendants,] and also including claim 11 
of Munsing's application." 

There was an adjudication against the défendants, founded upon 
the insufficiency of their preliminary statement, and thereafter the 
case proceeded as between Munsing and the complainant only. 
The foUowing paper, signed by their respective attorneys, was flled: 
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"It Js hereby stipulated and agreed by and between the parties hereto 
tbat ae sworn statement of George D. Munsing, executed on the 20th day of 
^epteinber, ÎI889, and flled for record, In thls cause September 24, 1889, 
bè reëéived and accepted as évidence iiihls behalf on the Issues of priorlty 
of Inventlbn no^ pendlng between the parties hereto, wlth the same force 
and efCect as though regularly taken upon notice, and duly flled In thls 
case; that no further or addltlonal évidence shall be taken or received; that 
the case shall be taken up and declded at the earllest possible moment by 
the examiner of Interférences without argument^ and upon the évidence 
contalned In sald sworn statement" 

The "sworn statement" referred to in the foregoing stipulation 
is as follows: 

"Prelimlnary Statement Case B. 

"State of Minnesota, county of Herinepin— ss.: George D. Munsing, belng 
duly sworn, déposes and says that he is a party to the interférence declared 
by the commissioner of patents between the application of George D. Mun- 
sing, filed October 17, 1888, (sériai No. 288,301,) for improvements in crochet- 
ing machines, and the application of Joseph M. Merrow and Thomas J. 
Holton & Frank Malsch; that he eoncelved the invention set forth in the 
déclaration of interférence on or about the Ist day of December, 1882; 
that on or about the Ist day of June, 1883, he made drawings of the in- 
vention; that on about the Ist day of June, 1883, he flrst explained the Inven- 
tion to others; that on or about the 15th day of July, 1883, he began work 
on a fuU-Sized machine embodying such Invention, which machine was 
completed about the lOth day of November, 1884; and that on or about the 
lOth day of November, 1884, he successfully operated sald machine, and 
that he has since bullt dther machines embodying sald invention, and bas 
used the same; that he has made no models, except full-sized working 
machines." 

Upon this déposition the examiner of interférences gave judg- 
ment in favor of Munsing, and thereupon the complainant struck 
out of his application theclaim involved. The patent in suit was 
then issued to him, and he accepted a license from Munsing for 
the only distinctive subject-matter of the canceled claim, — "a flnger 
located adjacent to the edge of the fabric around which the stitches 
are formed." 

Eecurring now to the défendants' statement of their position 
■with référence to thèse proceedings, the flrst question is whether 
the complainant did, by his stipulation that Munsing's preliminary 
statement should be "received and accepted as évidence in his be- 
half on the issues of priority of invention;" "that no further or addi- 
tional évidence should be taken or received;" and that the case 
should be decided "without argument, and upon the évidence con- 
talned in said sworn statement," — do that which amounted to an 
admission of the fact of priority of invention, in conflict with the 
position which he now claims to occupy. He certainly made no 
express admission; and as it seems to me, in what he did do, he 
meant to, and did, guard against any possible implication that an 
admission of any character was involved. Nothing could hâve 
been simpler than a direct acknowledgment by the complainant 
of the priority of Munsing, but he carefuUy avoided making such 
acknowledgment The course pursued could hâve had no other 
object. That he abandoned the contest, and this under an agree- 
ment that upon adjudication in favor of Munsing — which was, of 
course, contemplated — ^the complainant would become Munsing's 
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licensee, is indisputable. But forbearance of litigation, though 
coupled with a compact of peace, does not necessarily imply an 
admission of tlie faets asserted by the party to whom concession 
is made, and in tliis instance, though the complainant "did hâve 
some appréhension at the time that Munsing might turn out to 
be the priop inventor," it nowhere appears tiiat the complainant 
ever stated that such was the fact, or that he ever conducted him- 
self in such manner as would justify an inference that it was; and 
the évidence is, to my mind, conclusive that he was induced to re- 
linquish the interférence proceedings by business considérations 
which outweighed, in his estimation, any advantage to be derived 
from pursuing them, even if their détermination should ultimately 
be in his favor. 

The défendants insist that the course pursued by the patent oflSce 
in connection with this whole matter worked injustice to them; 
but they do not suggest what was done, if anything, which requires, 
or would entitle, this court to déclare that the patent which was 
issued to the complainant is invalid. I do not understand that 
fraud upon the office is imputed to the complainant, and I perceiTe 
no ground upon which such an imputation, if made, could rest. 
The défendants discloim any intention to assert that the prelim- 
inary statement of Munsing in the interférence case should be re- 
ceived "as in itself a déposition in this suit," or "that the décision 
by the patent office bas the effect per se of res adjudicata." The 
whole contention, therefore, seems to amount to this: That in the 
interférence case the complainant did something which estops him 
from setting up a patent which, apart from this supposed opération 
of the doctrine of estoppel in pais, is at least prima faicie valid. 'That 
he did not, in advance of its issue, acknowledge the invalidity of 
his grant by admitting lack of priority in invention, bas already 
been shown. What, then, did he do or say, or, in violation of any 
légal duty, abstain from doing or saying, by which he intentionally 
caused the défendants or the public to believe that his invention had 
been anticipated by Munsing; and what action, or abstention from 
action, on the part of the défendants, or of any other person or per- 
sons, was occasioned by such belief, if existent, and caused by the 
oonduct of the complainant? He merely withdrew from conten- 
tion in a litigated proceeding, and permitted it to be decided upon 
the swom statement of the other party to it. This was ail he 
did, and in this there certainly was nothing intended which, when 
related to the circumstances, was calculated to induce belief that 
the Munsing invention was anticipatory of his own; and I ând 
nothing in the évidence to indicate that any person was misled by 
it, or took or refrained from taldng any action in conséquence of 
it. The complainant's settlement of the interférence proceeding 
affected no one but himself. It left his patent, subsequently issued, 
stUl open to attack on the ground of anticipation; but on that issue 
the burden rests upon him who assaUs it, and the défendants, who 
concède that the Munsing preliminary statement is not compétent 
évidence of the truth of the facts stated in it, hâve whoUy faUed 
to discharge themselves of that burden. 
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Thè défense ofnoninfringeinient is based upon certain différences 
between cortesponding parts of the feed meclianism of tàe défend- 
ants and of the complainant. Tke défendants' expert refers to 
and ezpMns thèse différences as follows: 

"In the complainant's machine there is a reclprocatlng' feed dog, wlth a 
toothed'or serrated upper svirface to engage the cloth, which reciprocates, 
in the int^vals between each stttch, horizontally, but does not engage in the 
fabriç or cloth, bnt remains below It until it is lifted by a cam attached 
to a •wheel, whIch rotâtes but once during several rotations of the main 
shaft of thé machine, and an equal number of reciproeations horizontally of 
the feed dog. So there are several Ineffectuai and useless reciproeations of 
the feed dog horizontally between a single and usefully operative reclproca- 
tion thCT«of In engagemait with the fabric. In the exhiblt marked 'Com- 
plainants BxMbit Défendants' Infringing Machine,' there is no horizontal 
reclprocation of the feed dog by a cam on the main shaft of the machine, 
but ail of the functlons of the feed dog, both of horizontal reclprocation and 
vertical motion to engage and disengage It from the fabrîc, are performed 
by cams, or a cam and roller, tumlng upon a wheel propelled by a pinlon and 
spur Wheel, wlth but one rotation during the formation of the cluster of 
loops which form a single scallop. The action of thls cam is continuons, 
whereaa the action of the cam upon the complalnant's machine is intermit- 
tent, and there are no useless reciproeations of the feed dog In the Exhibit 
Défendants' Infringing Machine. 58 Q. Are thèse différences material ones? 
A. They are, to my mlnd, material. 59 Q. Why? A. I consider them ma- 
terial becàiise they are less compllcated. Involve less wear of parts, and 
fewer parts, avold the quick action of a cam, whose whole work occurs 
during a small portion of its révolution, and permit of a convenlent and 
«ompact form of machine." 

With this statement accepted, it would not necessarily follow 
that the two f eeding mechanisms are substantially différent, in 
the sensé of the patent law. Nor is the true test of the materi- 
ality of différences that which is suggested by this witness in his 
answer just quoted, for it cannot beneflt the défendants that their 
mode of operating the feed dog is better than the complainant's, as 
that cannot give them any right to make, use, or vend what is pat- 
ented to another. The avoidance of useless horizontal reciproea- 
tions of the feed dog, which seems to be the principal advantage 
claimed to be secured by the défendants' arrangement, does not 
affect its performance of the function assigned it in both machines, 
— of advancing the fabric only after a group of stitches has been 
formed. The cams and other driving or lifting parts of the re- 
spective machines, separately considered, are not identical; but 
this is unimportant, beçause they hâve the same purpose in the 
combination, — to intermittingly advance the fabric, — and this pur- 
pose they accomplish in substantially the same manner. With re^ 
gard to the combination, which is comprised in both machines, the 
corresponding parts of the mechanism, though not, individuaUy, 
exactly the same, are équivalents. Marsh v. Seymour, 97 U. S. 
359; National Cash-Eegister Ck>. v. American Cash-Eegister Co., 
3 U. S. App. 357, 3 0. O. A. 559, 53 Fed. 367. Moretwer, the com- 
plainant is the person who ârst succeeded in producing an auto- 
matic machine for forming a border of the kind in question upon 
fabrics, and therefore he is entitled to a libéral construction of 
the claims of his patent. "He was not a mère improver upon a 
prior machine capable of accomplishing the same gênerai results, 
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in which case his claims would properly rêceive a narrower interpré- 
tation." Sewing-Mach.. Co, v. Lancaster, 129 U. S. 273, 9 Sup. Ot. 
299. 

Oounsel àave united in the statement tliat as to the défendants 
Wallace H. Jenkins, John Grist, and John Grist, Jr., who compose 
the Belmont Knitting MUls, Limited, the bill should be dismissed. 
Therefore, as to those défendants, a decree will be entered accord- 
ingly; but against the remaining défendants a decree in favor of 
the complainant, in the usual f orm, may be prepared and submitted. 



LEWIS V. PENNSYLVANIA STEEL CO. 
(Circuit Court of Appeals, Tliird Circuit November 21, 1893.) 

No. 19. 

L Patents— Infkingembnt—Rolling Mills. 

A patent for a turn-over device for use in rolling mills, consistlng of 
a combinatlon, with a set of statlonary abutments, of laterally adjusta- 
ble carriages, liaving a tilting support arranged transversely to the same, 
and provided on their under sides with a buige or projection, adapted to 
be struck by the abutments when the carriage Is shifted, for the purpose 
of turnlng over the rail, being a mère improvement in the art, the claim 
of which Is by Its terms confined to the particular construction operating 
in the defined way, is not Infringed by a turn-over device, mounted on 
vertically moving tables, without tilting support, the rail being sustained 
entirely by the table rolls, the grooves of which act as a stop to prevent 
latéral movement, and in which the turn-over flnger is positively con- 
trolled and actuated at ail times through an intermediary sway bar. 55 
Fed. 877, afflrmed. 

2. Same. 

The fourth claim of patent No. 247,665, for a turn-over device for con- 
tinuous rolling mills, construed, and hdd not to be infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

In Equity. Suit by Christopher Lewis against the Peimsylvania 
Steel Company for infringement of a patent. Bill dismissed. 55 
Fed. 877. Complainant appeals. Affirmed. 

Henry N. Paul, Jr., for appellant. 

Philip T. Dodge, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and GEEEN, 
District Judges. 

AOHESON, Circuit Judge. This was a suit in equity, brought 
by Christopher Lewis, hère the appellant, against the Pennsylvania 
Steel Company, for the alleged infringement of letters patent No. 
247,665, dated September 27, 1881, granted to the plaintiff for an 
improvement in mills for rolling rails, glrders, plates, etc. The 
invention described in the spécification contemplâtes the taking 
of the bloom from the furnace, and entering it between the flrst 
pair of roUs, whence it proceeds on through the machine without 
handling, and cornes out a perfect rail. The improvement con- 
eists in a séries of two-high rolls, arranged alongside of each other, 
v.59F.no.l — 9 
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whose alteniate pair» haye a reversed motion, a set of movable car- 
nages running làterally on tracks, to convey thé billet or unflnisheà 
rail f rom one pass to the next, means for causing it to be fed for- 
ward to the rolls, and meana for turning over the article being 
rolled to suit the différent positions in which it may be required 
to be passed through the rolls. Accord.ing to the conception of 
the patentée, the combined devices would form an automatic roU- 
ing mill. The présent controversy, however, in volves only the turn- 
over device, which is tiie subject-matter of the fourth claim of the 
patent. The speciflcation describes this device thus: 

"For turning the rail or glrder over upon its side, as Is sometimes neces- 
sary in the successive opérations o£ roUing, I hâve provided a means, as 
shown in Flg. 5. ïhis consists in a support, K, grooved to flt the rail, and 
hung upon a boit, m, held between two crossbars on the carriage, so that 
the supporting pièce, K, will rest crosswise to the carriaga L Is a sta- 
tionary abutment or cam, bolted down fixedly beneath the carriage. In position 
to be struck by the bulge on thé lower side of K as the carriage is 
shlfted, so that when the carriage is shifted làterally the pièce K is turned 
ovèr by contact with L, and the rail or pther object Is also turned over. 
Thèse déyicès, K, may be arrangea in sufflclent numbers, and at proper dis- 
tances apàrt, to co-operate with flxed abutment, L, so as to efflciently ac- 
compllsh, the deaked resuit" 

The fourth claim is in the words following: 

"(4) The combination, with a set of statlonary abutments, h, of the làteral- 
ly adjustable carriages having tiltlng support, K, arrangea transversely to 
the saïne, and provided on their under sldes with a bulge or projection 
adapted to be struck by the sald abutments when the carriage is shifted 
for the purposeof turning over the rail or gh:der, as set forth." 

The case turns upon the question of infringement. 

The défendant uses three-high stand rolls and vertically moving 
tables. The bloom enters a pass between the lower and middle 
rolls on one side of the stand, and is received on the opposite side 
on a vertically lifting table, which lifts the pièce to the upper side 
of the middle roU, whence it retums through a pass between the 
upper and middle rolls to the side from which it started, and is 
received on a table, and lowered so that it may be caused to enter 
the third pass, and so on through the several passes. The tables 
are furnished with a séries of rolls to receive and support the pièce, 
and thèse rolls are provided with grooves in which the pièce lies 
when the turnover begins to act upon it. The turn-over device 
consists of a flnger pivoted near one end of the table, so as to rise 
and fall bodily therewith, and connected near its pivot to a link 
or sway bar extending to and connected with a standard near one 
side of the table. As the table rises, the flnger, moved gradually 
by the sway bar, acts on the pièce of métal so as to turn it over, 
and then the flnger continues its movement, pushing the pièce 
sidewise until it is brought in Une with the next pass, when the 
flnger retreats below the surface of the table. 

Under the proofs we flnd ourselves unable to assent to the prop- 
osition that the plaintif? was a pioneer in this department of in- 
vention. The prior patents show varions devices for turning the 
bloom or billet of métal; the mechanism for that purpose in some 
instances being operated by hand, and in some instances power- 
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driven. Nor was the plaintiJBf the flrst to contrive a tnm-over au- 
tomatically operated in connection with the rolls of a rolling mill. 
Such a de vice is sliown and described in the patent to Stephens & 
Cooper of August 19, 1873. True, there the successive reducing 
rollers are in front of each other, the bar passing continuously 
from one to the next; but stUl the mechanism comprises an auto- 
matic turnover for turning the bar of métal while it is in course 
of being rolled. The Fritz patent of December 10, 1872, shows 
and describes three-high rolls with rising and falling tables, and, 
co-operating therewith, a device for turning over the billet as the 
tables are lowered. This turn-over device consists of a post hav- 
ing Steel points projecting from its upper end for engagement with 
the pièce of métal being rolled, whereby it is turned over as the 
table upon which it rests descends. The Price & Lewis patent of 
May 2, 1876, shows and describes three-high rolls provided with ris- 
ing and falling tables, having, in co-operation therewith, pivoted 
Angers, automatically actuated by the moving tables, whereby the 
billet or unflnished rail is pushed over lateraUy on the table, so as 
to bring it opposite the required passes. Now, while it must be 
conceded that none of the earlier patents anticipâtes the plaintifPs 
turn-over device, yet, in view of what they disclose, his true rela- 
tion to this particular branch of the art seems to be nothing more 
than that of an improver. 

Indeed, with respect to the turn-over device, the patent in suit 
does noi purport to disclose an invention of a fundamental or pri- 
mary character. The device is but one part of the described au- 
tomatic rolling mill. The claim hère in question, it is admitted, does 
not cover broadly the combination of a pivoted turn-over finger 
with a movable carriage, which, by its movement, automatically 
opérâtes the turn-over. Now, when we look into the spécification 
we discover that it simply describes a turn-over device of a spécifie 
form, only capable of use in connection with a transfer carriage 
moving horizontally from one pair of rolls to another pair. The 
patent says, "Fig. 5 is a détail of thè device for turning the rail." 
This iUustrative drawing does not show the device in place, but is 
a detached figure, exhîbiting the features mentioned in the spécifi- 
cation. As we hâve seen, the pièce K is described as "a support," 
as "grooved to fit the rail," and as provided with a "bulge on the 
lower side," which strikes against the stationary abutment or cam, 
L, as the carriage is shifted lateraliy, so that when "the pièce K 
is turned over by contact with L" the rail is also turned over. Fig 
5 shows two notches on the top of pièce K. Evidently this notch- 
ing is what is meant by the phrase "grooved to fit the rail." The 
combination claimed, it will be observed, includes not only "the lat' 
eraUy adjustable carnages," but ail the other spécifie features above 
mentioned, except that the "tilting support, K," is not there ex- 
pressly described as "grooved to fit the rail." The case, then, is 
this: The patentée has disclosed only one particular construc- 
tion operating in a defined way, and this construction he has 
claimed. It is idle to speculate whether or not he might hâve made 
a broader claim. The court is powerless to relieve him from the 
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coDisequences of self-imposed limitations. Keystone Bridge Oo. 
T. PhoeniK Iron Co., 95 U. S. 274, 278; Fay v. Oordesman, 109 TJ. 
S. 408, 3 Sup. et. 236; EoweU v. Lmdsay, 113 U, S. 97, 5 Sup. Ct. 
507; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ot 76. 

tTpon any fair interprétation of the terms of the fourth claim, 
can it "be truly said that the défendant employa the plaintiff's in- 
vention thereby secured to Mm? We are constrained to gîve a 
négative response. Npt only is the def endant's tum-over mounted 
on vertiçally moving tables instead of "laterally adjustable" ones, 
but it aitogether lacks the "tilting support" of the patent The 
billet or unflnished raU is sustained, not by the detendant's pivoted 
flnger, but entirely by the table rolls, the grooves of which act as 
a stop to prevent any latéral movement of the pièce of métal un- 
der tr^atment. In mode oî opération, also, the two devices are sub- 
stantially différent. In the def endant's apparatus there is no 
"bulge or projection" to turn the rail by contact with a stationary 
abutment, but the defendant's turn-over flnger is positively con- 
trolled and actuated at aU times through the intermediary sway 
bar. Moreover, the defendant's finger not only tums the billet or 
rail, but by a continuons movement pushes the pièce of métal side- 
wise on the table until it registers with the next pass. In our 
judgmenl^ the two structures cannot be deemed mechanical équiv- 
alents. 

Our conclusion is that no infringement is shown, and the decree 
of the circuit court dismissing the biU is therefore afflrmed. 



STBINHR FIRB EXTINGUISHER CO. T. CITY OF ADEIAN. 

(Circuit Court of Appeals, Sixth Circuit November 13, 1893.) 

No. 101. 

1. Patents— Anticipation— Chbmical. Fiée Extinguishb». 

A claim for the connection of a hollow Journaled réel ■wKb. the generator 
of à chemlcal fire engîne, so that the contents of the generator may be di» 
charged through a hœe wholly or partially wound on the réel, is antid- 
pated by well-known prlor devices for forcing water and other liquids 
through a hose, while wound upon a réel, by the use of a hollow journal. 
52 Fed. 731, afflrmed. 

8. SaME — NOVBLTY. 

As a hollow Journaled réel is not wholly impracticable in machines for 
throwing water, where pressure is applied In the usual way, Its mère 
application to the generator of a chemlcal fire englue does not involve 
Invention, for the result attained in eâther case is merely one of degree. 
52 Fed. 731, afOrmed. 
8. Same— Valtditt. 

Patent No. 147,442, for a chemlcal fire extinguisher, is void for antici- 
pation and want of invention. 52 Fed. 731, afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

In Equity. BUl by the Steiner Fire Extinguisher Company 
against the city of Adrian for infringement of a patent. BiU dis- 
missed. 52 Fed. 731. Complainant appeals. Afflrmed. 
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Parker & Bnrton and Geo. Lothrop, for appellant 
John G. EUiott, for appellee. 

Before BROWN, Circuit Justice, TAPT, Circuit Judge, and 
SEVEEENS, District Judge. 

TAFT, Circuit Judge. This is an appeal from a decree of the 
circuit court for the eastern district of Michigan dismissing the Mil 
of the Steiner Pire Extinguisher Company, which seeks to enjoin 
the city of Adrian from using a chemical flre engine aTerred to be 
an inf ringement of the letters patent No. 147,44'2, granted to John H. 
Steiner Pebruary 10, 1874, on his application of January 5, 1874, 
and assigned by Steiner to the complainant below. 

The défense is anticipation and want of novelty. The patent is 
for an improvement in chemical flre extinguishers. The only im- 
provement in the Steiner machine which is material hère is the use 
of a hollow journaled réel, upon which the hose is wound. The 
hoUow journal is, at one end, permanently connected by a standpipe 
with the hose, while at the other end it is connected with the 
generator so that the contents of the generator may be discharged 
through the hose while the same is wholly or partially wound on 
the réel. The patentée says in his spécifications: 

"As the hose used with this class of engine is of such stilïness that It does 
not flatten or collapse, it may be filled while wound on the réel, or while be- 
Ing unwound therefrom. In bringing the engine Into use, it is only necessary 
to draw off so much of the hose as is required. No connections require to 
be made, and no tlme is spent in making adjustments. The charge always 
passes through the entire length of the hose, whether it be partially wound 
on the réel or not. • • * i am aware that the hollow journaled réel, such 
as used by me in this engine, is not new; and therefore I lay no claim 
thereto, except in connection with the generator and the Connecting pipe, 
as shown." 

The fourth claim of the patent, which is the only one herein in- 
volved, is as foUows: 

"A chemical fire engine, conslsting of a wheeled frame provided with a 
generator or extinguisher, and with a hollow journaled réel, N, the latter 
having its journal connected permanently to the generator by a pipe. M, 
and provided with a hose, O, coupled to it, as shown and described." 

The generator of Steiner is filled with bicarbonate of soda, sulphuric 
acid, and water. The soda and sulphuric acid unité to form carbonic 
acid gas, the expansive force of which créâtes such a pressure as to 
expel the water mingled with the gas from the generator through the 
hose. This use of carbonic acid gas and water to extinguish Ares was 
the invention of W. A. Graham, to whom was issued, under a spécial 
act of congress, a patent of July 9, 1878. Ail chemical flre engines 
since invented hâve used Graham's process. There hâve been small 
hand extinguishers adapted to be carried upon the back, and larger 
ones to be carried upon a wheeled frame drawn by horses from the en- 
gine house to the flre. The frame has generally been supplied with a 
réel, upon which the hose to be used is wound, or with a basket, 
in which it is coiled. The advantage of the Steiner patent is in the 
rapidity with which it can be brought into action, due — first, to 
the fact that the connection between the hose and the generator 
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is permanent, rendering unneeessary any delay in coùpling; and, 
second, to the fact that the water and carbonic àcid gàs can be dis- 
charged t;ljrougJi the hose without unwinding it The claim relied 
on is admitted to be a combination of old parts, but the resuit, and 
the means of obtaining it, are said to be new. 

The permanent connection of the hose to the generator on 
Chemical flre engines was not new. That was shown in the patent 
of Latta, which was earlier by six months than the patent in suit. 
In this patent there was but one generator, cylindrical in form, 
which was jOurhaled.in a snitable supporting frame or carriage in 
such a way as to make it available as a drum or spool upon which 
the hose might be reeled or wound. The hose was permanently at- 
tached to the generator, and then was wound around it. By pull- 
ing the unreeling end of the hose, the entire generator was revolved, 
and its chemical contents were so agitated as to promote the généra- 
tion of the necessary carbonic acid gas. No after coùpling of the 
hose to the generator was necessary, for its connection with the 
generator was permanent. The generator had flanges upon it to 
keep the hose in position when wound. The discharge of the gas 
and water while the hose wa,s unwound does not certainly appear 
to hâve ever occurred in chemical engines before the complainant's 
device. There is no reason why it might not hâve taken place in 
the Latta machine. Latta's spécifications, in describing the opéra- 
tion of his machine, say that the leading hose is reeled off in the 
usual manner, and "then the gâte, j, is opened so as to discharge 
the confined gas through the pipe, J, the leading hose, I, and the 
nozzle, Y." This leaves 'in some doubt whether, in the mind of the 
inventor, it was necessary, in his machine, to i^el the entire hose off. 

However this may be, it is very clear that several déviées were 
well known before complainant's patent for forcing water and other 
liquida through a hose while wound upon a réel by the use of a 
hoUow journal. 

On an application flled May 10, 1873, there was issued to Orin 
R. Mason a patent for a device for thawing ice in water or gas 
pipes. This device consisted of a flexible pipe of lead, or other 
suitable material, wound about a revolving réel or drum, one end 
of the pipe being connected with the hoUow portion of the axial 
shaft of the réel. The axial shaft was connected to a force pump, 
and the opération was as foUows: The force pump, having been 
placed in a pail or other vessel containing hot water, f orced a stream 
of the hot liquid through the coiled pipe, the open end of which 
was thrust into the frozen water or gas pipe. As the thawing out 
progressed, the stream of hot water was made to follow up the yield- 
ing obstruction closely by unwinding the pipe from the drum, so 
that the beat could be applied just where the work was done. In 
his spécifications the patentée stated that it was évident that a réser- 
voir of steam might be connected with the coU, and carried into the 
water or gas pipe, in the same manner. 

Another device antedating complainant's invention, in which the 
same use of the hoUow journal for the purpose of forcing liquid 
through reeled pipe is shown, is an English patent, of 1865, issued 
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to one Buss, for spreading liquid manure on land. The hose ia 
wound on a réel supported on a wheeled frame. One end of the 
hose is connected to the flxed réservoir from which the manure is 
drawn, and the other is connected with the hoUow journal, at the 
end of which is a réceptacle with holes in it, like a water sprinlder, 
from which the manure is spread upon the ground. The réel is 
mored forward, from and back to the réservoir on the land to be 
treated, whUe the hose is reeled off and on with the movement of 
the réel. In this device the liquid enters at what is usually the 
nozzle end of the hose, and is discharged from the hoUow journal, 
taking an opposition direction from that which it takes in complain- 
ant's device; but this does not, of course, change the principle 
of its working, The same thing is tnie of another English pat- 
ent, of 1868, issued to one Headley, for a water sprinkler, which 
consisted of a wheeled frame earrying a windlass or drum, the axis 
of which was made hollow, and upon which a hose was wound. 
One end of the hose was connected to the hollow axis, whUe the 
free end was fltted with suitable connections for attaching it to 
hydrants or standards supplying water under pressure. At the 
end of the hollow axis were afQxed suitable distributing média. 
The inventer stated the device could be used for extinguishing flres 
by attaching the free end of the hose to a flre engine. 

It will thus be seen that in the use of a hose and réel in flre 
engines, and other machines for throwing water and other liquid, 
it was old, by means of a hollow journal, to secure one end of the 
hose permanently to the source of supply, and to force the water 
or other liquid through the hose while the hose was wound upon 
the réel. 

To escape the manifest conclusion that application of such a de- 
vice to a chemical iire engine did not involve any invention, the con- 
tention of counsel is that the use of such a device was poorly adapted 
to ordinary flre engines, where the propulsion of the water through 
the hose and out of the nozzle is caused by a pressure exerted at 
one end of the column of water, because the résistance caused by 
the curved sides of the hose, when wound, would so reduce the pro- 
pulsive force at the nozzle as to make it impossible to throw the 
water a practicable distance; but that in the chemical flre engines 
this difificulty of résistance is entirely absent, because the force 
by which the mingled water and carbonic acid gas are thrown from 
the nozzle of the pipe is not applied only in the generator, but is 
generated in the hose as well. It is said that the mixture of car- 
bonic acid and water is self-propelling, and, in addition, that the 
union of ail of the bicarbonate of soda and sulphuric acid is not com- 
pleted in the generator, but that particles of each, un-united, are 
carried along the escape pipe, to settle together at every turn and 
elbow in the pipe, there to unité, and to generate additional 
carbonic acid gas, and new pressure. On the ground that an or- 
dinary knowledge of mechanics would lead one not to use the hollow 
journal réel as an improvement of the ordinary flre engine, it is 
claimed that the use of this device in a chemical flre engine did in- 
volve invention, for its use could cnly be suggested by the discovery 



136 FEDEKAL REPORTEE, Vol. 59. 

that the device when used in ckeinical engines did not encounter the 
difQculty which. made it impracticable in ordinary ûre engines. 

If it were true that the hollow journal réel was wholly impracticable 
in machines for throwing water through a wound hose where the pres- 
sure is applied in the usual way, and that this fact was well known 
and plainly manifest to every one, we might be compelled to acknowl- 
edge the force of the argument, but this is not true. This is shown 
by the fact that déviées hâve been made, and patents hâve been 
granted, for hollow journaled réels to be used for fire engines and 
kindred purposes, in which water is expelled by force applied in 
the ordinary manner. There is the Dillon réel, patented at an 
earlier date than complainant's. It was for extinguishing Ares in 
a house. It consists of a réel journaled in a bracket to be hung 
against the wall. The axia of the réel is hollow, and is permanently 
connected at one end with some source of supplying water under 
pressure, and at the other with the hose. The hose is wire lined, 
so as to enable the water to pass through it f reely, even when wound 
on the réel. It is said that Steiner conceived his invention before 
the date of the Dillon application, and the court below seems to 
hâve conceded this. Whether Dillon's conception of his device an- 
tedated that of Steiner, is not material hère. We only refer to 
Dillon's patent to show, what also appears from Headley's, that 
the impracticable character of the hollow journal réel in flre extin- 
guishing machines, where water is thrown by force applied in the 
usual way, is not known or recognized by the ordinary mechanic, 
and does not seem to be well understood in the patent offices of 
England and America. In other words, the hollow réel is not so 
plainly inapplicable to ordinary flre engines that a patent for such 
a device like the Headley patent would not naturally suggest its 
use in a chemical engine. The new use is not an analogous use. 
It is the same use. It seems clear to us, therefore, that it did not 
involve invention to take the hollow réel from the ordinary fire 
engine or water sprinkler, and put it on a chemical engine. The 
introduction of the hollow journaled réel in the chemical fire en- 
gine was nothing but the application of an old device to a similar 
subject, with little or no change in the manner of application, and 
with no resuit substantially distinct in its nature. The hollow 
journaled réel may hâve been better adapted to the use in the chem- 
ical engine than in the ordinary steam pressure pump engine; but 
this, it seems to us, is a mère différence in degree of the resuit, and 
did not involve, in bringing it about, anything but what would nat- 
urally occur to one skilled in the art. Similar cases may be found 
in Eoller-Mill Oo. v. Walker, 138 TJ. S. 124, 11 Sup. Ct. 292; Electric 
Go. V. La Eue, 139 U. S. 606, 11 Sup. Ct. 670; Blake v. City and 
County of San Francisco, 113 U. S. 679, 5 Sup. Ot. 692; Pennsyl- 
vania R. Co. v. Locomotive Engine Safety Truck Oo., 110 TJ. S. 490, 
4 Sup. Ot. 220; Preston v. Manard, 116 U. S. 661, 6 Sup. Ot. 695. 

For the reasons given, the decree of the court below is affirmed, 
with costs. 
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NORTON et al. v. EAGLE AUTOMATIC CAN CO. 

(Circuit Court, N. D. California. November 27, 1893.) 

1. Patents— Injtjnction— Violation— CoNTEMPT. 

Violation of an Injunction is not excused by the fact that the hifringing 
maclilne is made according to a junior patent, for, on a question of In- 
fringement, such patent cannot be introduced, even as prima facie évi- 
dence of a substantlal différence. Blanchard v. Putnam, 8 Wall. 420, ap- 
plied. Truax v. Detweiler, 46 Fed. 118, and Harrow Co. v. Hanby, 54 
Fed. 493, disapproved. 

S. Samk — Infkingbmbnt. 

The Norton patent for a can-heading machine (No. 267,014) Is Infrlnged 
by a machine made according to the Merrlam patent of June 3, 1884. 

In Equity. Proceeding to punish défendant for contempt in 
violating an injunction issued in tlie suit of Edward Norton and 
Oliver W. Norton against the Eagle Automatic Can Company for 
infringement of letters patent No. 267,014, issued November 7, 1882, 
to Edwin Norton, for a can-heading machine. Défendant adjudged 
guUty. 

For report of décision on motion for preliminary injunction, see 
57 Fed. 929. 

Munday, Evarts & AdcocK and Estee & Miller, for complainants. 
John L. Doone, Pillsbury & Hayne, and S. C. Denson, for respond- 
ent. 

McKENNA, Circuit Judge, (orally.) The plaintiffs' patent is for 
applying, automatically and exteriorly, can heads to can bodies. 
It was construed in Norton v. Jensen, 1 C. C. A. 452, 49 Fed. 859, 
very broadly, and held of a primary character; "standing," to quote 
the court, "at the head of the art, as the flrst machine ever in- 
vented for aj^lying tight exterior fitting can heads to can bodies 
automatically, and appellees are entitled to a broad and libéral 
construction of the claims of their patent." 

The order of injunction was for the défendant, its agents and 
servants, to "absolutely desist and refrain from making, using, or 
selling any machine for putting on the ends of fruit or other cans 
which is an infringement of the claims of letters patent of the 
United States No. 267,014, granted to Edwin Norton on November 7, 
A. I). 1882; also, from maJcing or selling any machine for applying to 
can bodies heads fitting outside of the same, containing the com- 
bination of a device for sizing the exterior diameter of a can body to 
conform to the exterior diameter of the can head, and holding the 
same so sized while the head is applied; said sizing and holding de- 
vice having its end enlarged to fit the exterior diameter of the can 
head so as to leave an annular space between it and the can body 
for the réception of the flange of the can head, with a device for 
forcing the can head into the said annular space, and thereby ap- 
plying the head outside of the can body, — or any colorable imitation 
or évasion or équivalent thereof." There was also a prohibition 
against using the above device in combination with other devlces 
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for delivering the can bodies to the heading machine. Of the latter 
kind was tUè ïdacliine eSpecially enjoined. 

Counsel for the défendant contend that the patent to Norton only 
covers the latter combination, the automatism consisting in not only 
applying the can heads to the bodies, but in delivering them, — in 
other words, an organlzed machine consisting of a feeding device 
and a heading device. But the order of the court precludes this 
contention. It enjoins the use, as I hâve already quoted, of "the 
combination of a device for sizing the can body with a device for 
applying the can head exteriorly," and the order of the court 
seems to be justified by the flrst claim of the patent. 

It is this pa^ of the order with which we are now concemed, and 
the use of a niâchine containing the combination described in the 
order, or, to quote the order, "any colorable imitation or évasion or 
équivalent thereof," is within its prohibition. The défendant uses 
a machine made under a patent to C. B. Merriam, issued June 3, 
A. D. 1884. It is not necessary to explain the détails of it Con- 
sidering the broad construction given to the Norton patent by the 
court of appeals in Norton v. Jensen, supra, I think it is infringed 
by the Merriani machine. But défendant contends, if this be made 
to appear after judicial inquiry and considération, it is not obviously 
so, and that défendant is excused, by the fact of the patent to Mer- 
riam, and the advice of «ounsel, from a willful violation of the 
order of the court. Abstràctly, it would seem that, if the plaintiffs' 
patent was prima facie évidence of novelty, (différence from ail 
things before it,) a subséquent patent to the défendant, or for a 
device used by défendant, would be prima facie évidence of novelty, 
(différence from ail things before it, and h&ace from the plaintiffs' 
device,) and hence would be admissible in évidence on the issue of 
infringement, and its use would be innocent; and it was so held in 
Corning v. Burden, 15 How. 271. But this case was overruled in 
Blanchard v. Putnam, 8 Wall. 420. The court said: 

"What the jury hâve to détermine Is, does the machine of the défendant 
infringe the machine of the plaintiffiî And, If it does not, then the défendant 
!8 entitled to a verdict. But, if it does infringe the plaintlfE's machine, then 
the plaintiff is entitled to hls remedy; and it is no answer to the cause of ac- 
tion to plead or prove that the défendant is the llcensee of the owner of an- 
other patent, and that his machine is constructed in accordance with that pat- 
ent." 

In both cases the patent under which défendants, respectively, 
claimed was issued subsequently to . those under which plaintiffs, 
respectively, clàimed. 

In Truax v. Detweiler, 46 Fed. 118, it was held, on the authority 
of Onderdohk v. Fanning, 2 Fed. 568, that the issuing of a later 
patent is prima facie évidence that there are substantial différences 
between the devices described in the two patents; and, in the case 
cited from 2 Fed. it was decided that the new patent shows that the. 
action of défendant was not so plainly colorable as to entitle plain- 
tiff to an attachment against the défendant for contempt It was 
also held as late as March 2d of this year, in Harrow Oo. v. Hanby, 
54 Fed. 493, that, in a suit for infringement, the fact that the de- 
fendant's machine is patented is prima facie proof that it does not 
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infringe. To sustain this doctrine the court quotes Brcwn v. Selby, 
2 Biss. 457, (a circuit court case,) and quotes Burden v. Corning, 2 
Fish. Pat. Cas. 477, 497, which case, as we hâve seen, was ovemiled 
in Blanchard v. Putnam, supra. But the cases at circuit may be 
reconciled with Blanchard v. Putnam, applying them no further 
than affecting intention. 

At any rate, I cannot say, in view of them and the advice of 
counsel, that défendant acted in willful contempt of the order of 
the court. In view, however, of the construction of the Norton 
patent by the circuit court of appeals, and the décisions on it of the 
circuit court, I do not consider défendant blameless. It would hâve 
been more considerate to hâve taken the judgment of the court on 
the Merriam machine before using it, and risking disobedience of 
the order of the court and injury to plaintiff. Therefore, I think it 
should be punished by at least a nominal fine, and the cost of the 
proceedings. 

The défendant is therefore adjudged guilty of contempt, and is 
flned the sum of flve dollars, and' ordered to pay plaintiffs the Costa 
of this proceeding, including reasonable counsel fées. 



UNITED STATES CREDIT SYSTEM CO. v. AMERICAN CREDIT IN- 

DEMNITY CO. 

(Circuit Court of Appeals, Second Circuit. December 5, 1893.) 

1. Patents— Invention. 

The use of sheets or tables with spaces and headlngs siiitablo for recorrt • 
ing business transactions as part of a scheme for insnring merchants 
and traders against excessive losses by bad debts, possesses no patentable 
novelty. 53 Fed. 818, affii-med. 

2. Same — "Means for Secxtring against Excessive Losses bt Bad Debts." 

Patent No. 465,485, issued December 22, 1891, to L. Maybaum, for "means 
for securing against excessive losses by bad debts," is void for want of 
patentable novelty. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Bill by the United States Crédit System Company 
against the American Crédit Indemnity Company for infringement 
of patent. A demurrer to the bill was sustained. 53 Fed. 818. 
Complainant appeals. Affirmed. 

This is an appeal from a decree of the circuit court for the southem 
district of New York dismissing the bill of complaint. The suit 
was brought on letters patent to Levy Maybaum, dated December 22, 
1891, No. 465,485, for "means for securing against excessive losses 
by bad debts." Défendant demurred to the biU, which was in the 
usùal form, the objections presented being not to the fonn of 
pleading, but to the sufiticiency of the patent itself. 

Eowland Cox, for appellant. 

Edgar M. Johnson, (Hoadly, Lauterbach & Johnson, on the brîef,) 
for appellee. 
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^Before WAiLAOE, LACOMBE, and SHBPMAIf, Circuit Judges. 

JjMXMEE, Circuit Judge. Wîiat the patentée conceived and 
sought to patent is correetly enough entitled a "means for securing 
agalnist excessive losses by bad debts." He contemplated the insur- 
ing of merchants or traders against such losses by means of con- 
tracta of insurance; the insurer, whether individual or corporation, 
guarantying to make good to the insured whatever losses in excess of 
a deflnite percentage he might incur from bad debts. In his spécifi- 
cation he States that a careful observation of statistics discloses 
the facts that the average loss due to bad debts varies in différent 
Unes of business, and that the average percentage of profits varies 
in like manner, so that, "on the average, persons transacting any 
given Une or class of business can afford to make losses to the 
amount of the average percentage of their class without danger 
of too great a réduction of the profits of their business." Having 
determined from tables compiled, either by himself or others, what 
is the average percentage of loss in the kind of business the person 
asking insurance is engaged in, the person practising the patentéd 
scheme then "enters into a guaranty with the party applying to be 
guarantied, based on the payment by him of a premium determined 
by the risk of his class, securing him against any loss from bad 
debts in excess of the average loss of his class." To secure the in- 
surer against undue risk the patentée states that it should be fur- 
ther proAaded that the persons, losses from whom are to be guar- 
antied against; should be of a given rating as to crédit or capital, 
or both, in some established mercantile agency to be agreed upon 
between instirer and insured; and for additional security to the 
insurer the agreement of guaranty is to be so restricted as not to 
cover losses incurred from dealing with any party in excess of a 
given percentage of the capital of such party as reported by such 
mercantile agency. 

It is manifest that the alleged "new and useful improvement" 
is a mode of conducting the business of insurance, to be made 
effective in securing against losses from bad debts by means of 
contracta of guaranty entered into by the person "practicing the im- 
provement," and conducting the business of such insurance, with 
persons desiring to protect themselves by obtaining the security 
of such contracts. Whether a new method of conducting a busi- 
ness such as insurance is or is not patentable, and whether "forms 
of contract" by which improved methods in conducting such busi- 
ness are made effective are or are not patentable, are questions 
which were discussed at length upon the argument, but which need 
not be decided upon this appeal. They do not arise under this 
patent 

The patentée bégins his spécification with the statement that he 
has invented a "hew and useful improvement in means for securing 
merchants and others from excessive losses by bad debts," and then 
sets forth what he déclares to be "a full, clear, and exact descrip- 
tion of the means and mode of making such guaranty, and of prac- 
ticing said invention." The spécification which foUows begins 
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with a statement of the flxed relation between average percentage 
of loss and of profits. It proceeds as foUows: 

"My Invention or art or method of guarantylng crédits is based upon 
the ascertainment of thèse facts, and for the purpose of practlcing my In- 
vention I bave prepared or complled tables, [nowhere given in tbe patent,] 
in which ail klnds of business are classifled, and the average rate of per- 
centage of loss in each ascertained, from whlch can be readily determined 
what amount of loss in any given class of business wonld be a loss in ex- 
cess of the average usually sustained from bad debts in that class, and 
what, therefore, -would be an amount of loss which a person in that busi- 
ness cannot afCord to make without impairing the average profits normally 
due in that class; and I hâve Invented a sheet, page, or for m for entering 
the détails of such transaction, forms of which are shown in Figs. 1 and 2, 
respectively." 

Fig. 1 is as foUows: 
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Fig. 2 is the aame, only with the headings arranged perpendicular- 
ly instead of horizontally. If the columns headed respectively "Per- 
centage on Sales beyond which assurance is given," and "Percent- 
age on Eating which individual indebtedness must net exceed," be 
asBumed to set forth some of the résulta of each transaction, it is 
only as a record of something otherwise determined. 

The spécification, after stating that guaranties for individual 
doubtful debts are common, sets forth the patentee's "plan, method, 
or process," — bis "system of guarantylng payment by ail persons of 
a given class on the payment of a flxed premium." The substance 
of such System bas been already described. It consists in the ascer- 
tainment of the average percentage of loss, and the making of a con- 
tract of insurance, prepared to cover only the excess of loss beyond 
such average percentage, and restricted both as to the rating of the 
parties whose losses are insured against, and as to the amount of 
risk to be taken in the case of each debtor. The spécification then 
proceeds as foUows: 

"It wiU' be readily understood from the above description of my art, 
method, or process that it is practiced by the use of peculiar books and 
tables, and by the use of forma of contract or guaranty substantially of the 
kind and contalning the provisions above indicated. The peculiar construc- 
tion of book used in the practice of my art, method, or process is as fol 
lows: I set apart a certain portion of the same to be used in connection 
wlth each guaranty that is made. I pref er to apply a page for such purpose, 
and I will proceed to describe a single page of a book of which ail pages 
are allke. Said page or book is more fully described in my divislonal appli- 
cation for letters patent, Sériai No. 404,582, filed September 5, 1891. At the 
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top of the page I provide a form to be fllled oijt wlth the dlstlngrulshlng fea- 
ttirè* bf tbe partlcular guàranty to whlch the page is devoted. The drawing 
annezed hereto represeats a page froiu said book, and I there indicate the 
fqrin wUeh I hâve found useful for this purpo^e. The remalnder of the 
page I rùle as shown In sald drawing, Indicatlng by appropria te words or 
slgng.,tbe method of fllllng up the! blanks. Coiumns are partlcularly pro- 
vlded for the détails, whlch wlll disclose vehether or not any loss, or what 
part thereôf, Is covered by the guàranty, and from whlch It may be readily 
ascertalned whether any or how mueh loss against which the person has 
been goaraiitied has been sustained. When notice of any loss to a person 
guarantled Is recelved, the détails of the same are entered on the page or 
portion oj sald book devoted to thls partlcular guàranty. Illustrations of 
the peculiâr sheet, form, or page whlch embodies my invention are shown 
in Figs. 1 and 2, respectlvely. I provide separate spaces for enterlng the 
several détails of the transaction herelnbefore described. For Instance, there 
is a space for enterlng the name of the assurer, another for enterlng the 
name of the assured, another for enterlng the percentage or amount beyond 
whlch losses are guarantled against, another for enterlng the percentage of 
the capital rating or the amount whlch the Indebtedness of the party 
guarantled against to the party guarantled must not exceed, and another for 
enterlng the rating, capital, or otherwlse accordlng to some establlshed mer- 
cantile agency, whlch the party guarantled against must hâve. The space 
for enterlng the name of the assurer or other of sald détails may be prevl- 
ously fllled In, as shown in Fig. 2, and there also may be spaces for enter- 
lng other conditions and the considération of the transaction." 

At the close of the spécification api)ears this statement: 

"What Is described hereîn and not clalmed I do not abandon, but I make 
a divislonal application f oir letters patent for Ûte same In the above-mentlon- 
ed divislonal application." 

The claims are as foUows: 

"(1) The means for securlng merchants and others from excessive losses 
by bad debts, which consist of a sheet provided wlth separate spaces and 
suitable headlngs, substantiaUy as described, for the name of the assurer, 
the name of the: assured, the percentage or amount beyond whlch assurance 
is glven, the class or classes of persons, as to rating, capital, or otberwise, 
in respect to whom sald losses are guarantled against, and the percentage 
of sald capital or the amount which said losses must not exceed. 

"(2) The means for securing merchants and others from excessive losses 
by bad debts, whlch consist of a sheet bearing the name of the assurer, 
and provided wlth separate spaces and suitable headlngs, substantiaUy as 
described, for the name of the assured, the percentage or amount beyond 
which assurance Is glven, the class or classes of persons, as to rating, cap- 
ital, or otherwlse, in respect to whom said losses are guarantled against. 

"(3) The means for securlng merchants and others from excessive losses 
by bad debts, which consist of a sheet provided wlth separate spaces 
and suitable headlngs, substantiaUy as described, for the name of the as- 
sured, the percentage or amount beyond whlch assurance is glven, the class 
or classes of persons, as to rating, capital, or otherwlse, in respect to whom 
sald losses are guarantled against, in conjunction wlth a reglster for détails 
of the transaction adapted to disclose the amount of loss sustained, sub- 
stantiaUy as described." 

It is manifest from thèse excerpts that what is claimed is not what 
is stated in the title and déclaration of invention, riz. "Means for 
securing against excessive losses by bad debts." The sheets de- 
scribed in the claims may be printedby the ream, and may even 
be fllled in interminably, with détails appropriate to each heading, 
"the several détails of the transaction hereinbefore described," as the 
patentée expresses it, and yet not a single dollar pf loss by bad 
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debts will be secured against. Nor are the "sheets," the "forms 
of contract," or "guaranty" réferred to in tlie spécifications. The 
three claims of the patent are concerned solely with the provîding 
of sheets with appropriate headings, adapted to be used in prepar- 
ing historical records of certain business transactions. There is 
nothing peeuliar or novel in preparing a sheet of paper with head- 
ings generally appropriate to classes of facts to be recorded, and 
whatever peculiarity there may be about the headings in this case 
is a peculiarity resulting f rom the transactions themselves. No one 
could prépare a full record of the business of insurance, when con- 
ducted in the way in which the patentée proposes to conduct it, 
without entering upon such record the very same detaUs of the 
transactions which the patentée says that his pages or sheets are to 
contain. Given a séries of transactions, there is no patentable 
novelty in recording them, where, as in this case, such record con- 
sists simply in setting down some of their détails in an order or 
séquence common to each record. In the spécification the manner 
of conducting the business of insurance suggested by the patentée, 
and the kind of contract of indemnity to be entered into, are both 
described. The conducting of such business and the making of 
such contracta constitute the transactions to be ^ recorded. But 
neither the "method of business" nor the "form of contract" is 
claimed in this patent. Whether such methods and forms of con- 
tract are not novel, or not patentable, or are patentable, but 
abahdoned to the public because described and not claimed, or are 
patentable and covered by some other patent, is immaterial. In 
testing the validity of this patent for the "sheets," the methods and; 
forms of contract described and not claimed in it are to be con- 
sidered as outstanding. Underwood v. Grerber, 149 U. S. 224, 13 
Sup. et. 854. The holder of this patent has not, by it, secured any • 
monopoly of the "transactions" to be recorded; and, such trans- 
actions having their origin and completion independent of this 
patent, there is not patentable novelty in the use of sheets for the 
purpose of recording them. 
The decree of the circuit court is afflrmed, with costs. 



LALANCE & GROSJEAN MANUF'G CO. v. HABBRMAN MANUF'G 00. 

(Circuit Court of Appeal^ Second Circuit. December 5, 1893.) 

1. Patents— iNrRiNGEMENT—MBTAii-SpiNiîiNG Machinebt. 

A patent for the comblnation, in a macliine for spinning sheet-metal 
vessels, witli an Improved form of lieadstocli for holding the blank, of 
a mold chuclc mounted eccentrically inside the blank, so that an outside 
roUer presses the métal of the rotating blank inwardly along the cir- 
cumference of the mold chuck, and thus forms a vessel with a con- 
tracted mouth, is not infringed by a machine havlng substantially the 
same headstock, but using a mold chuck mounted separately outside the 
vessel, and a spinning roUer within, movable by hand screws, pressing 
the métal outward to and along the rotating mold chuck to form a vessel 
with bulged sldes. 54 Fed. 517, afflrmed. 
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8. Same. 

The flrst and second clalins of the Chaumont patent, No. 286,115, for 
Improvements In machlnery for shëet-metal spinning, construed, and 
Aeld! net to be Infringed. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York, 

In Equity. Suit by the Lalance & Grosjean Manufacturing Com- 
pany agaînst the Haberman Manufacturing Company for infringe- 
ment of a patent. Bill dismissed. 54 Fed. 517. Complaiaant 
appeals. Affirmed. 

Arthur van Briesen, for appellant. 

Wm. H> Kenyon and Robert N. Kenyon, for appellee. 

Before WAIiLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of the 
circuit court fop the southern district of New York, which dismissed 
the appeUant*s bill in equity for relief against the alleged infringe- 
ment by the défendant and appellee pf the âxst and second claims 
of letters -patent, No. 286,115, dated October 2, 1883, to Jules Chau- 
mont, for improvements in machinery for sheet-metal spinning. 

The art of "spjnning" or shaping blanks of sheet métal into hoUow 
vesseis by pressure applied by a roUer to the circumference while 
they are rotated.in a lathe was old at the date of the patented in- 
vention. The state of the art at that time, so far as the fea- 
tures of the flrst and second claims of the patent in suit are 
concerned, is shown in the English letters patent to Gomme & 
Beaugrahd, dated Septendber 14, 1855, and to Watts & Fleetwood, 
dated December 22, 1870. The patent of 1855 describes a spinning 
machine in which the blank, which is held by the neck, is revolved 
around an eccentrically supported mold chuck, and is formed "by 
a roller mounted on the outside of the blank for compressing the 
upper part of the Tesgel into the desired form." In the machine 
described in the patent of 1870, the bottom of the vessel is clamped 
against a revolving cup-shaped chuck or headstock, and is spun 
against a concehtrically mounted internai roller by means of four 
external roUers, which bear against the outside of the vessel. 

Chaumont's improvement was partieularly applicable to the pro- 
duction cf sheet-metal vesseis which were to hâve a greater diameter 
at the base than at the mouth, It is stated as a fact by the com- 
plainant's expert that, speaking generally, the articles, as they corne 
from the press, are somewhàt larger at the mouth than at the bot- 
tom. The patentée wanted to spin so as to make the vessel smal- 
1er at the mouth than at the base. It was therefore very désirable, 
if not indispensable, that the mold chuck should be inside the ves- 
sel; and it was necessary to mount the chuck eccentrically, "so as 
to enable a mold chuck to be used wMch was of less diameter than 
the least diameter of the vessel to be formed," and therefore capable 
of being withdrawn when the vessel îs finished. It was also désira- 
ble to clamp very flrmly, so that the heavy pressure of the roller 
against the eccentrically raounted reyolviag chuck should not dis- 
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place the vessel. He clamped Ms blank by a plate against a flanged 
chuck or headstock having a flat surface, and thus improved upon 
the clamping meduanisin of the English patent of 1855, by means 
of his improved headstock, which, taken by itself, had no élément 
of patentable novelty, because there can be nothing patentable in 
making the face of a chuck flat, with a projecting rim, instead of 
cup shaped, when a hollow vessel with a flat bottom is to be formed. 

The foUowing description of the gênerai outline of Ms machine, 
80 far as the first two claims are concemed, without référence to 
the particular détails which make it a working machine, and which 
are claimed in the third and fourth claims, is abbreviated from the 
description in the spécification : A chuck or headstock, constructed 
in the form of a socket, and having a rim or flange, is rigidly se- 
cured to one end of a spindle and revolves therewith. The cylin- 
drical blank, which has been previously formed, is placed with its 
flat portion against the corresponding plane surface of the head- 
stock within the rim, and is held flrmly in place. A mold chuck 
is so mounted as to be capable of freely revolving inside the blank 
npon a rod which also holds the blank securely against the head- 
stock. The circumference of this mold chuck is in the form which 
will characterize the corresponding portion of the completed ves- 
sel. The headstock and blank are rotated so that the side of the 
blank is continuously in near proximity to the mold chuck. A 
roUer is flrmly pressed from the outside against the revolving sides 
of the blank, and by its graduai latéral movement the revolving 
sides of the blank are contracted and forced against the periphery 
of the mold chuck, and made to correspond with its outline. 

The patentée, in his speciflcation, announces the limitation which 
he places upon his invention, and the combination which he claims 
as new, as foUows: 

"I am aware that it Is not new to spin sheet-metal vessels by revolviniç 
the blanks from which they are formed around an eccentrically supported 
mold chucli; but the combination of a rotary mold chuck, so supported, 
with my improved form of headstock, I believe to be new, as well as the 
other spécifie combination of parts, as hereinafter claimed." 

The two claims which are said to hâve been infringed are as fol- 
lows : 

"(1) In a machine for spinning sheet-metal vessels, the combination, sub- 
stantially as hereinbefore set forth, with a headstock or chuck mounted di- 
rectly upon the spindle of the machine, and having a flat surface for support- 
ing the base of the vessel, and a rim or guard laterally proj«cting from its 
periphery, of means for holding the vessel within or against said headstock, 
and a rotatlng- mold chuck mounted eccentrically with respect to the axis of 
the headstock. (2) In a machine for splnning sheet-metal vessels, the com- 
bination, substantially as hereinbefore set forth, with a headstock or chuck 
mounted directly upon the spindle of the machine, and having a flat surface 
for supporting the base of the vessel, and a rim or guard laterally projecting 
from its periphery, of means for holding the vessel within or against said 
headstock, a rotatlng mold chuck mounted eccentrically with respect to the 
axis of the headstock, and a roller mouuted in proximity to said mold chuck 
and blank, whereby the contour of the blank is fcffced to conform to that 
of said mold chuck." 

V.69F,no.l— 10 



146 FEDEBAIi REPOETER, vol. 59. 

The defendant's macliiiie is thùs described in the opinion of Judge 
Wheeler, before wliom the case was tried in the circuit court, (54 
Fed.517:) "^ 

"The défendant uses a concèntrlc rod for holding the vessel against the 
headstock, a rotating mold chuck mounted separately outslde the vessels, 
and a spinning roUer within, movable by hand screws, to press the métal 
of the rotating blank outwardly to and along the rotating mold chuck In form- 
Ing vèssels with bulged sides. • * ♦ Instead of the eccentrically sup- 
ported mold chuck within the vessel of thèse claims, a separately supported 
mold chuck without is used. The spinning roller Is within the vessel, 
instead of without, and Works in a différent direction. The patented com- 
blnatlon, which can only work Inwardly, could net do the work of the de- 
fendant's machine, which can be done only by spinning outwardly." 

The headstock of each machine is substantially the same. 

TPhe question of infringement dépends upon the proper construc- 
tion of the patent, which, in turn, dépends upon the actual inven- 
tion of the patentée, as shown by the state of the art and the spéci- 
fication, for the gênerai language of the flrst apd second claims is 
broàd enough to include a rotating mold chuck without the vessel, 
but eccentrically mounted with respect to the axis of the headstock. 
It appears, both from the spécification and "the file wrapper and 
contents," that the patentée had invented a seamless sheet-metal 
vessel, having a greater diameter at its base than at its mouth, and 
that the invention of the patent ta suit related particularly to ap- 
paratus for producing vessels of that form. The very broad claims 
in his original application were rejected upon référence to the Eng- 
lish patents which hâve been described, and the applicant was told 
that hë haà merely substituted Watts & Fleetwood's chuck for the 
chuck shown in the other patent. The disclaimer was then in- 
serted by amendment A modification of the claims was rejected 
because too nearly approaching the patent of 1855, until the exist- 
ing claims were accepted, which potnted out the peculiarities of the 
chuck, amd apparently, in the opinion of the patent ofiftce, sufflciently 
differentiated the alleged invention from the holding mechanism of 
either fire-exîsting patent The invention of the flrst and second 
claims was sunply an acknowledged improvement upon the earlier 
of the two English patents, which had an eccentrically mounted 
mold chuck inside the cylindrical blank; the Chaumont mold chuck 
being placed in the same relative position, so that the outside roller 
might press the métal inwardly along the circumference of the mold 
chuck, and thns form a vessel with a contracted mouth. The line 
that the patentée drew in his patent between the old and the new 
mechanism marks the estent of that portion of his invention now 
under considération. It consisted merely in the improved form of 
headstock in combination with an eccentrically supported mold 
chuck inside thé blank. The machine of the défendant, which 
places its mold chuck outside of the blank, and by an inside roller 
spins the métal outward to form a vessel with bulged sides, is not 
within the scope of the patent. 

The decree of the circuit court is afflrmed, with costs. 
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AMERICAN EOLL-PAPER CO. et al. v. WESTON. 

(Circuit Court of Appeals, Sixth Circuit. November 20, 1893.) 

No. 76. 

1. Patents — ANTiciPATrorr — Priok Use. 

Daily use of a roll-paper cutting machine for more tlian two years in 

a store employing a considérable number of persons Is sufficient public 

use to constitute anticipation. 51 Fed. 237, afflrmed, 
3. Samb— Prior Use— Evidence. 

Anticipation may be established by testimony entlrely from recollection 

of the existence and use of a prier machine, when the witnesses are iiu- 

merous, disinterested, and imimpeached. Washbum & Moen Manuf g Co. 

V. Beat 'Em AU Barbed-Wire Oo., 12 Sup. Ct. 443, 143 U. S. 275, dis- 

tlnguished. 

3. Same— Invention— Roll-Papek Cutters. 

There Is no invention in giving additional -weight to the knife bar of a 
roU-paper cutter, so as to obviate the necesslty of pressing It down by 
hand when cutting the paper. 

4. Samb— Particular Patent. 

The Hopking patent. No. 301,596, for a roll-paper holder and cutter Is 
void for anticipation. 

Appeal from the Circuit CJourt of the United States for the West- 
ern Division of the Southern District of Ohio. 

In Equity. Suit by the American Eoll-Paper Cîompany and Eich- 
ard W. Hopking against Edward B. Weston for infringement of 
a patent. The patent was at flrst sustained by the court below, 
(45 Fed. 686,) but on rehearing was declared void for anticipation, 
and the bill disanissed. 51 Fed. 237. Complainants appeal. Af- 
flrmed. 

Statement by SEVERENS, District Judge: 

This case was brought hère from the circuit court for the southern district 
of Ohio, western division, upon an appeal by complainants in that court from 
the decree there rendered upon the pleadings and proofs, dismissing their bill. 
The biU was flled for the purpose of restraining the infringement by the de- 
fendant of rlghts aUeged to be secured by letters patent No. 301,596, bearing 
date February 8, 1884, issued to Hopliing, under whom the other complain- 
ant claims by assignment, for the invention of an improved paper holder and 
cutter, and for profits and damages. 

The défendant, answering, denied that Hopking was the flrst inventor of 
the aUeged Improvement, and averred that it had been previously known and 
used in thls country, and had been so publicly used for more than two years 
prior to the application for this patent; and the answer particularly set forth 
certain patents therein enumerated, and other devices not patented, but al- 
légea to hâve been in prior publie use, which it was claimed anticipated the 
supposed invention of Hopking. The answer was several times amended by 
leave of the court, and by those amendments it was particularly specified that 
the Hopking invention had been known to and publicly used by various other 
parties, among them one Martin N. Nixon, at Richmond, Ind., and O. J. Liv- 
ermore, at Holyoke, Mass. 

Prior to the amendments specifylng the public use of the supposed inven- 
tion by Nixon and Livermore, the case was brought to hearing on the plead- 
ings and proofs as they then stood, which included many of the patents re- 
lied on by the défendants, and the court below decreed for the complainants, 
sustalnlng their patent Subsequently, upon pétition showing grounds deemed 
sufficient, that decree was vacated, the pleadings amended, and évidence re- 
garding the previous use by Nixon, Livermore, and others received. Upon 
considération of the évidence produced in support of the suggestion of previous 
use of the complainants' devices by Nixon and Livermore, the court held that 
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it was sufflclently proved In each case, and accordingly held, contrary to its 
original conclusion, that the pateût in question wàs void, and dismissed the 
biU. 

Geo. H. Knight, (Geo. W. Lathrop and John W. Noble, of counsel,) 
for appellants. 
Stem & Allen, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge, (after stating the facts.) This case 
has been argued hère as if it were to be assumed that the original 
decree was rlght upon the case as it then appeared, and counsel 
for both parties hâve conûned their briefs and arguments to the 
sole question whether the court below was right in holding the com- 
plainants' invention to hâve been anticipated by the public use of 
the Mxon and Livermore machines. We conceive that in this case 
we may pEoperly limit ourselves to the same scope of inquiry. We 
therefore do not décide what the resuit should hâve been upon the 
case as it stood before the new matter was added, but confine our 
attention to the particular subjects which hâve been argued. 

The paper holder and cutter for which the patent in question was 
granted was designed for the purpose of conveniently supporting 
and pàying off paper put up in roUs, and cutting off strips of re- 
quired length as it should be unrolled. The structure consisted 
of the foUowing éléments: A hanger or bracket, from which is 
suspended a yoke, composed of a straight bar a little longer than 
the roll of paper, having arms turned at right angles to it, the 
arms having flanges projecting from their outer ends at right angles 
to them, the flanges entering the opening in the center of the roll 
of paper at each end ; and a knife, having a length about the width 
of the roll, or a little more, which is kept pressed against the an- 
terior side of the roll by a knife yoke, which is attached by its 
extending arms to the knife, and along its upper bar to the bracket 
parallel therewith, but to the latter not rigidly, being so adjusted 
as to roll slightly thereon, and being also provided with springs 
attached thereto at one end and around it, and so applied at the 
other to the bracket as to produce a continuai pressure by the 
yoke and knife upon the side of the roll towards the operator. 
The paper having been suspended upon the flrst-mentioned yoke, 
the knife, which is held flat against the side, opérâtes as a brake, 
preventing the paper from unrolling except as it is drawn out by 
the operator. The free end of the paper is drawn out under the 
knife, and the paper unrolled untU a sufficient length is obtained, 
when the strip is drawn up and a little sidewise against the edge 
of the knife, and eut oflp. 

Pour of the claims thereon were for combinations of thèse parts, 
or some of them. The other two were for the knife and the knife 
yoke, respectively. The claims upon which the complainants rely 
are the second and fifth. They are as foUows: 

"(2) The combination in a roll-paper holder of a hanger or bracket and a 
spring knife, substantlally as set forth." 
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"(5) In a roU-paper holder, a knife carrier or yoke, substantially as de- 
scribed, provided with means for keeping the knlfe to Its work." 

The paper holder and cutter of the défendant, which is alleged 
to be an infringement, instead of supporting the roU of paper on a 
yoke, suspends it upon a shaft running through its center, and pro- 
jecting beyond the roU somewhat at each end, so as to form a 
journal which rests in the lower end of a slot eut down into the 
sides of perpendicular uprights planted on and secured to a table, 
and held in place by a cap across the top. Anns projecting from 
the sides of the uprights are fastened to the outer ends of a weighted 
knife running parallel with the roU and resting upon the anterior 
side of it, and which knife, with its added weight, serves both as a 
brake and a cutter. The paper is drawn under the knife and eut 
oflf as desired. The complainants insist that the pressure of the 
weight added to the knife is an équivalent to that of their spring; 
and this, we think, must be admitted. 

Corning now to the question we are to décide, our attention wiU 
be given, in the flrat place, to the use claimed to hâve been publicly 
made of the subject patented to Hopking in the Livermore machine. 
A paper holder and cutter was, according to the testimony of several 
witnesses, constructed as early as 1878 by O. J. Livermore, who was 
at that time an employé of Clark, Sawyer & Co., at Worcester, Mass., 
a firm engaged in gênerai merchandise there. That machine, ac- 
cording to the description, was in ail respects like that of défend- 
ant, except that the combined brake and knife, instead of being set 
off by arms so as to press upon the side of the pai)er roU, was let 
down upon the top of the roll through the same slots in the standards 
in which the journals of the shaft supporting the paper were con- 
tained, and except, probably, that the weight of the brake and knife 
was less in the Livermore machine. The manner of its use was by 
drawing the loose end of the paper under the brake and knife until 
a sufiacient quantity was obtained, whereupon the paper was drawn 
upwards and sidewise against the knife, cutting it ofif. This ma- 
chine, after having been thus used for several years, became dilapi- 
dated, and went out of use. 

Livermore testifles that, conceiving some such a thing would be 
convenient, he devised and , constructed this machine there used, 
and set it up in the store of his employers, where it was in constant 
use in their business for the purpose of holding and cutting off the 
paper employed in doing up parcels. He states that this use of 
the machine was continued for more than two years prier to his leav- 
ing employment in that store, which was in 1880. Mr. Sawyer, who 
was a member of that firm, testifles that he remembers the machine 
well; that he used it himself; and that, according to his remem- 
brance, it was substantially as above described, and was in use in the 
store seven or eight years. Mr. Eichardson, another member of the 
firm, testifles that he recoDects the machine, and corroborâtes the de- 
scription of it, and its continuous use in their store for several years ; 
and he describes the manner in which the paper was rolled out and 
«tripped off against the cutting bar, Mr. Marsh states that he was 
an employé of the firm, remembers the machine, and also corrob- 
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orates the description given bj the other witnesses; states that ît 
•was in constant and daily use in the stoPè during the time he was 
there, from July 2é, 1882, to March 8, 1884, and that the paper was 
' taièn riut aad torn ofE in the manner already described. Mr. Sander- 
soii, ariotheip employé from 1,875 to 1881, testifles that such a ma- 
chine was in constant use there for at least two years hefore the 
last-mentioned year. Another witness, Mr. Fletcher, who was also 
an employé of the ârm from 1876 to 1880, testifles that such a ma- 
chine was used there daily for holding and tearing ofE the paper in 
the manner described; that he retumed there some four years after- 
wards, and found the machine still in use. 

Judging from the number of persons employed about the business 
of this flrm, and other indications from the testimony, it would ap- 
pear that the use of the machine was suflBciently public to bring the 
case witiiin the conséquences of the statutory provision in that re- 
gard. The machine to which this testimony relates is not produced, 
and is said to be no longer in existence. 

We are fuUy sensible of the just criticisms which were made upon 
this class of testimony by the suprême court in the case of Wash- 
bum & Mœn Manuf g Co. v. Beat 'Em Ail Barbed-Wire Co., 143 U. 
S. 275, 12 Sup. et 443, and many times repeated by that and other 
courts in dealing with such cases; but it is impossible to resist 
this mass of testimony, coming as it does from witnesses who are 
unimpeached, and, possjbly with one exception, whoUy disinterested. 
Besides ail this, the existence and long-continued public use of the 
Liyermore machine is proven by the testimony of two witnesses 
produced by the complainant, Stevenson and Bail, the former an 
employé and the latter a member of the flrm of Clark, Sawyer& 
Co. It is true their testimony tends to show that the knif e bar was 
too light to be eflBcient, and Bail, in partieular, states that it was 
necessary to hold it down upon the roll while the paper was being 
eut off; and this latter statement receives some, though slight, cor- 
roboration from the defendant's witnesses, though the prépondér- 
ance of the évidence is that the knif e bar was sufflcient without ad- 
ditional weight, when used by those famUiar with the machine. 

However this may hâve been, the addition of weight to the cross- 
bar, for the purpose of making it more, efiicient, was so obvions as 
not to require the faculty of invention. Anybodywho saw the need 
would immediately see the means of supplying it, and would adopt it 
if it was deemed worth the while. By that addition, and the use of 
more skiUful mechanism, the undoubtedly useful machines of thèse 
parties hâve been produced. But the principle in both is the same 
as in the Livermore machine, and the defendant's is substantially 
identical with it, the only différence being in the increased weight 
given to the cutting bar. 

For thèse reasons we thînk the court below was right in holding 
that the second and fifth claims of the Hopking patent were antici- 
pated by the prior public use of the Livennore machine. The évi- 
dence in regard to the alleged prior public use of the Nixon machine is 
less satisfactory, but we do not find it necessary to détermine whethcr 
that is established, in view of our conclusions upon the évidence of 



BENJAMIN r. CHAMBEBS & m'kEE GLASS CO. 151 

the prior public use of the machine made by liveiinore; tbat being 
sufflcient to support the decree appealed from. Fruit-Jar Co. t. 
Wright, 94 U. S. 92; Egbert v. Lippmann, 104 U. S. 333, 336; Andrews 
V. Hovey, 124 U. S. 694, 701, 8 Sup. Ot, 676; Jones v. Barker, 11 Fed. 
597. 
The decree in the court below must be afanned, with costs. 



BENJAMIN et al. v. CHAMBERS & McKBH GLASS CO. 
(Circuit Court of Appeals, Thlrd Circuit. Deeember 7, 1893.) 

No. 22. 

1. Patents— Novei/Tt—Glass-Melting Tanks. 

A tank for continuous melting of glass, having gas and air ports. 
and differlng from prevlous tanks only In beIng over 18 Inches deep, 
présents no patentable novelty, either In the formation of a semifluld 
layer below the upper fluid portion of the métal, as that resuit was 
shown in the patents of C. W. Siemens of 1868, 1876, and 1877, and of 
Leuffgen of 1870, or In the vertical fining produced, also shown in the 
Siemens' patents to hâve been well understood. 51 Fed. 902, afflrmed. 

2. Samb— Anticipation. 

Such a tank was antlclpated by the Belgian patent of 1877 to C. W. 
Siemens, and by Granger's patent of 1868, which cover tanks exceeding 
18 Inches in depth. 51 Fed. 902, afflrmed. 
8. Same— Validity. 

Siemens' patent. No. 261,054, for glass-meltlng tanks, Is void for want 
of novelty and for anticipation. 51 Fed. 902, afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

In Equity. Suit by George H. Benjamin, Alexander Siemens, 
Joseph Gordon Gordon, and John Wreford Budd, executors, etc., of 
Sir William Siemens, deceased, Frederick Siemens, and Alexander 
Siemens, trustées, and Frederick Siemens, against the Chambers & 
McKee Glass Company, for infringement of patent Bill dismissed. 
51 Fed. 902. Complainants appeal. Aflfirmed. 

Thomas B. Kerr and George H. Christy, for appellants. 
James L Kay and Francis T. Chambers, for appellee. 

Before DALLAS, Circuit Judge, and BUTLEE and GEEEN, Dis- 
trict Judgea. 

BUTLEE, District Judge. The bUl charges infringement of 
patent No. 261,054, issued to Frederick Siemens, July 11, 1882, for 
"improvements in the construction and method of working glass- 
melting fumaces." A patent for the same invention was granted 
to C. W. Siemens in France, November 22, 1879. 

The spécifications are lengthy, discursive, and indefinite — con- 
taining many répétitions and learing the mind in some doubt re- 
«pecting the invention intended to be secured. They conmience 
with a statement of th* class of glass-melting furnaces to which the 
invention relates, and then proceed to say that: 
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, "Glass-meltlng tanks hâve heretœCore been constructed tinder the belief 
that the 'finlng' opération of the materlal takes place mostly at the surface, 
and consequently such tanks hâve been made of considérable supei-ficial 
area, but of very moderate depth— such as a f oot or 18 inches. • * * It 
has been discovered however that In the glass-melting process the métal as 
it fines slnks below the surface, and consequently, in order to work eut the 
métal to the best advamtagea, the depth of the tank should be very considera- 
bly increased so that below the fluid molten métal there may be a layer of 
métal in a semifluid or partlally solld condition linlng the bottom of the tank." 

Of his tank he says: 

"The tank, D, is made over eighteen Inches in depth for the foUowing roa- 
sons: In <5ontinuous melting tanks shown in former patents, the surface of the 
métal subjected to the action of the flame was made considérable, in order to 
permit Of the réactions taking place in the upper portion of the current 
traveling toward the working holes. Thèse dispositions appeared indispensa- 
ble, for the lower portion of the métal in the tank Is chilled by contact with 
the bottom, which is kept actively cobled by circulation of air to prevent 
leakage of .the glass through the Joints. By increasing the depths of the 
tanks to a sufflclent degree while màiiitàlnlng an active circulation of 
air beneath, the métal under treatment is maintained quite fluid to a depth 
of about eighteen inches, and it has been found not only possible but ad- 
vantageouS to reduce the surlace métal subjected to the action of the flame, 
for the reason that the reactions among the particles occur in thls case during 
their descentfrom the higher to the lower zones of fluid métal. • • • 

"The advantage to beobtainèd from Increasing the dépth of thèse tanks will 
be the formation of a layer of chilled glass on the Surface of the bottom, 
at whioh point the movement of the partleles ceases, whereby the bottom 
blocks -Will bè protected from wear, thé présence of stones in the glass 
avoided, and a larger proportion of flrst-quality glass will be produced." 

The daim is as foUows: 

"A tank for the continuons melting of glass, havlng gas and air ports, and 
of the depth herein desçribed, for the purpose of forming below the upper 
fluid portion of the métal a layer of métal In a semifluid or partiaUy solid 
condition, as and for the purposes desçribed." 

A process claim was rejected; and the one allowed was obtained 
with considérable difflculty. A brief référence to the method em- 
ployed in the manufacture of glass wiU îacilitate an understanding 
of the case. We will adopt what the circuit court has said on the 
subject: 

"The materials were lormerly melted In pots about thirty-nine inches deep. 
They were expensive to construct, and subject to fréquent breakages, caused 
by the variations, in température between the melting and working processes. 
They were chàrged with batches of materials for making glass, placed in 
furnaces and subjected to great beat, the batches renewed as the melting 
went on, until they were fllled with molten glass, when they were allowed to 
cool, and the glass grew stiff enough to work. Thls intermittent process 
resulted in great loss of time, fuel and material. There are four processes 
in glass making: First, melting; second, clarifying or flnlngf third, planing; 
and, fom'th, working ont. 

"The ten^ency of inventive mlnds for tjie last thirty years, to over- 
come thèse difflcultles, has been towards t^nk fm-naces. By means of 
them pots hâve been dispenséd with and a continuons method of work- 
ing reached, the batch being constantly fed at one end and worked out 
at the other. In large measure they hâve revolutionized the glass busi- 
ness. Thèse tanks hold great beds of glass; some of them are One hundred 
and twènt;^ feet long by twenty feet Wlde, and of varying depths from two 
to Six îe&Ù Large bricks or blocks placed underneath at some distance 
apart, between which the molten glass can run, f orm their bottoms. They 
are placed on pillars or arches, thus forming a cave through which a cool 
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circulation of air passes, and the molten glass immediately over them is thus 
chllled and prevented from escaping through the orevices between the 
blocks— the molten glass being drawn off a short distance above. * • * 
In tbis progress the Siemens brothers bear a distingulshed part They flrst 
applied the regenerative gas ftimace lor glass melting; and the cave principle 
was their worli; thèse important features, and many others, the resuit of 
thelr Inventive genius, were ail patented." 

Before passing to an examination of the claim it may be well to 
see what Mr. Benjainin, one of the plaintiffs, who appeared as an 
expert witness, says of the invention and patent: 

"The partlcular invention set oùt in the letters patent, I understand to 
relate to the construction ot glass fumaces of the gênerai type set forth in 
the patents 127,806 and 230,667. That is to say, a tank for the continuous 
melting of glass, having gas and air ports, but differing from the construction 
eet forth in the patents just named, by having such a depth of tanlî that there 
shall be formed below the upper fluid portion of the métal in the tank, a layer 
of métal in a semifiuid or partially solid condition. By the term 'métal' I 
mean the combiued or combining glass-making materials vehich are em- 
ployed to make glass. The depth of the tank, I imderstand from the patent 
in suit, should be such as to permit the necessary reflning (melting and com- 
bining of the glass-making materials) of the glass In the tank, without per- 
mitting the particles of glass In the process of 'fining' to be brought into 
contact with the bottom blocks of the tank. In other words, that the 
depth of the tank should be such as to aUow the fining opérations therein In 
transforming the glass-making materials from batch to planed métal, to take 
place in a vertical direction above the body of métal in a semifluid or par- 
tially soUd condition lining the bottom of the tank. 

"From the patent I learn that the depth of the tank must be over eighteen 
inehes to permit the fining opération to take place in a vertical direction, as thù 
patent says that 'the métal under treatment is maintained quite fluid to a depth 
of about eighteen inehes.' I understand from the patent that, while the métal is 
kept quite fluid for a depth of about eighteen inehes, there is formed under this 
fluid layer a layer of métal in a semifluid or partially solid condition, or what is 
spoken of in the patent as 'a layer of chilled glass on the surface of the 
bottom of the tank, at which point the movement of the particles in a vertical 
direction in fining ceases, and whereby the bottom blocks wiU be protected 
from wear, the présence of stones in the glass avoided, and the proportion of 
first-quality glass produced increased.' 

"The differentiatlon between the furnace described in this patent No. 261,054 
and that set forth in the former patents of Siemens conslsts in the f act that the 
furnaces described in the earlier patents of Siemens were constructed under the 
bellef that glass would fine in a horizontal direction. In other words, that the de- 
composition of the glass-making materials and their recombination into planed 
glass took place upon the sm-face and in its zone of highest température, and the 
formed métal, by its greater spécifie gravity, was precipitated and gradually 
worked its way horizontally towards the gathering end of the furnace. For 
this reason tanks were made of a depth of a foot or eighteen inehes, so 
that the whole mass of métal in the body of a tank might be continuously 
exposed to a temperattu-e approxlmately equal to that upon the surface and 
so produce more rapid fining of the glass. 

"The tank described in patent No. 261,054 is constructed to carry outthe theory 
that glass fines in a vertical direction; that décomposition of the glass-making 
materials takes place mainly upon the surface and recombination to form planed 
métal during the descent of the métal, and is completed at or near the bottom of 
the zone of fluid glass; that the particles in falling in a shallow tank of the con- 
struction shown in Siemens' former patents are brought into contact with the 
material of which the bottom of the tank is composed, thereby actlng both chem- 
ically and mechanically to eat into and to décompose the bottom of the tank, and 
fiUing the tank with melted glass mingled with particles of decomposed bot- 
tom block, thereby giving rise to what is known as 'stones, seeds and oords' 
in the glass. 



154 FEDERAL BEFOKXEByVOl. 59. 

"To oveccome this the tank descrlbed In complainants' paient Is made 
■of sncb a depth that the flnlng opération takes place vertlcally, and the 
partlcies la thetr descent corne In contact at thelr lowest zone of motion 
wlth a bttdy of semifluld or partlaUy soUd glass whlch Unes the bo1;tom of the 
tank, and can, under no condition of proper employment of the furnace, come 
In contact wlth the bottom blooks of the furnace. By reason of thls construc- 
tion, fumaces of thls class and construction hâve been glven the name by 
the Messrs. Siemens of 'deep-tank' furnaces." 

We have thus Copied largély frôm Mr. Benjamin's testimony (se- 
lecting the particular parts reiiéd on by his counsel) for the purpose 
of presenting the f uU strength cKf their case. 

We have seen wha,t the claim of the patent is in ternis. What 
does it embrace? Simply a tank for the continuons melting of glass, 
"over eighteen inches deep," haring gas and air ports. The addi- 
tional tenns are a statement of its use. As the gas and air ports are 
old, nothihg is left but the prescribed depth. This of course will 
net sustain the claim, nnless the tank, by reason of the increased 
depth, discharges some new and useful function. The plaintiffs 
say it does — ^not one only, but two: the création of a "semifluid 
layer," as described in the claim, and "vertical flning," as described 
by Mr. Benjamin— but not alluded to in the claim. There is no 
doubt that the "semifluid layer," and "vertical fining" resuit from 
the use of this tank. But is either new? 

As respects the first the proofs show that it is not Mr. Ben- 
jamin himself substantially admit» it. He says: 

"One of the moat radical lmpr()vements made In the tank furnace was the 
substitution by 0. W. Siemens of a cooling cave for the air channels under 
the bottom of the tank whereby the ventilation was greatly Improved. By 
the use of thls Improvement and by the effective cooling of the tank sides, 
they succeeded in forming a lining of glass upon the sldes and bottom, which 
protected the tank against the Injurlous action of the beat and glass-mak- 
ing materlals." 

Nothing more than this is claimed or suggested by the claim, or 
spécifications. The several patents of 0. W. Siemens, of 1868, 1876, 
1877, and that of Leufifgen of 1870, show the "semifluid layer." In 
the plàintiffs' brief, (page 60,) it is said : 

"In regard to the foregoing statements In the opinion of the lower court, 
we désire to submit that while It Is true that prior to the invention In suit, 
tank furnaces were provided with cooling appliances to protect the sides 
and bottom by forming a layer of chilled glass on the inner surface thereof, 
It Is not tme that such layer was always hard enough to stand against the 
side, and was not also recognlzed as Immobile or quiescent fluld." 

To us this seems to be a fuU admission that the "semifluid layer," 
contemplated by the patent is old. The réservation contained in 
the last two Unes appear to be unimportant. It is not relevant to 
anything in the case, as we understand it, The terms of the spéci- 
fications, in this respect are "so that below the fluid molten métal 
there may be formed a layer of métal in a semifluid or partially 
solid condition, lining the tank;" and the claim is in similar terms. 
The admission seems therefore as broad as the claim. The language 
is an accurate description of what waâ done by the use of every tank 
constructed for the continuons melting of glass. It would be a 
waste of time to enlarge on this subject. 
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Is the other f unction new ? The term "vertical fining," is not 
contained in the patent; nor is the subject of "flning" generally 
alluded to in the claim. To ascertain what "vertical fining" is, we 
must flrst ascertain what constitutes "flning," generally. The lat- 
ter is not easily done; the proofs leave us in doubt. Is it that 
part of the process of melting in which partiales of the mass, freed 
from gas, and impurities, sink and flnd their level? Or is it the 
act of purifying and combining, in the formation of glass? Whether 
it be the one or the other, however, it results from the influence of 
beat, alohe, and has occurred under ail known methods employed in 
the manufacture of glass. Time out of mind glass has been made 
by melting mixtures of sand and alkali in crucibles. For many 
years the crucibles hâve consisted of large tanks; and the contents 
been subjected to continuons beat on the surface. As the ingré- 
dients melt they gradually form a mixture of glass more or less per- 
fect, sand, etc. By maintaining the requisite température the ef- 
fect called "flning" is produced. The proportion of glass increases, 
and being heavier than the unpurifled balance of the mass, sinks, 
while the latter rises. Thus there is a constant motion of the parti- 
cles upward, and downward. and to some extent laterally — the purer 
glass forming the lower strata, with the less pure and refuse above. 
If therefore the term "fining" signifies that part of the process of 
melting, in which the purifled particles sink and flnd their level, then 
"vertical flning" was well understood long before 1879. In the 
Italian patent of .W. Siemens of 1877, it is said: 

"The composition melts gradually under the influence of heat developed at 
the surface: then in proportion as the glass melts and reflnes, it gains the 
bottom of the tank. As the heating takes place by the réverbération of heat 
upon the surface, while the bottom is energeticaUy cooled, when a molécule of 
glass Is reflned at the surface, and has consequently acquired a greater den- 
sity, it gains the bottom and is replaced at the surface by a molécule of 
greater denslty." 

Prof, Silliman, in a lecture before the American Institute of Min- 
ing Engineers, (as appears by the record,) says : 

"The fundamental Idea upon which ail the Siemens' glass patents are based, 
is founded In the cardinal fact, before overlooked, or not availed of, that lu 
the melting or 'flning* of glass there Is an Important différence of denslty in 
the product, in the successive stages of the process, the glass being denser, 
and falling by gravlty to the bottom, while the less reflned floats on the 
surface of the denser glass, bearing with it the 'scum' or 'stone,' so-called. 
Imperfectly melted material, and impurities. The Siemens brothers, with 
characteristic sagacity, seized on this fact, and developed out of it a new 
System of glass furnace, and glass manufacture." 

An examination of the several Siemens' patents for glass-melting 
fumaces, issued before 1879, shows the accuracy of the foregoing 
statement. That such "fining" occurs throughout the molten mass, 
as well as at the surface, was equally understood, though it may 
hâve been believed to occur principally at the latter point. This 
understanding is expressly stated in the patent before us. 

But suppose the term "flning" is to be understood as signifying 
the act of purification and combination of particles, and that the 
patentée discovered that such purification and combination princi- 
pally occurs in their descent, is the plaintiffs' situation improved? 
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Of course tte discovery is unimportant if the patent does not se- 
cuîJe it. The daim for a meth.od of glass manufacture, as we haTe 
seen, was disaHowed. If the advantages of the discovery are not 
therefore embodied in a new function of the tank, tlie discovery is 
not secured. Does the tank perform a new function in this respect? 
We haye seen that "fliiing" occurs, and has always occurred to a 
greater or less extent, throughout the entire mass ; and it occurs 
doubtless not only in a downward direction, but in every other in 
which the particles may be driven by the forces set in motion. 
Even what Mr. Benjamin calls "vertical flning" is therefore old. 
It is a necessaiy conséquence of melting glass-making materials, 
in aU tanks that hâve ever been employed for the purpose. Mr. 
Benjamiu says the "flning" which occurs as the particles descend 
is différent from that which takes place at the surface. He does 
not explain how it is différent, nor what causes the différence; nor 
does any one else. The patent does not suggest any such différence. 
It is unnecessary, however, to dwell on this scientiflc problem, or 
even to détermine what "vertical flning" is; for cônceding Mr. Ben- 
jamin's conclusions to be right the same description of "flning" was 
old. It waa not only practiced in ail crucibles, but was well un- 
derstood by C. W. Siemens in 1872, and is described in his French 
patent of that date. In speaking of the descent of the heavier par- 
ticles under the influence of heat, he says: 

"ÏTiere résulta from thèse vertical movements, comblned with the gênerai 
advancement of the glass, from the charglng doors to the gathering ports, a 
pugging, so to çpeak, of the glass mass, whicli Imparts to it homogeneousness, 
and angments its flneness, aïid Improves Its quallty." 

It seems dififlcult to distinguish this from Mr. Benjamin's défini- 
tion of "vertical flning." But suppose "vertical flning" was not 
previously understood, though practiced, what is the resuit? The 
patentée discovered that a greater degree of "flning" occurs below 
the surface than was formerly supposed. Of what avail has his 
discovery beeh? What did he do in conséquence? Nothing what- 
ever but increase, immaterially, the depth of the old tank. No new 
function is secured thereby. In every old tank, as we hâve seen, 
"flning" of precisely the same character, was performed, and in the 
same mànner. Even if he eflected a degree of improvement in the 
resuit it would not sustain his patent. But the increased depth 
is to9 inmiaterial to influence the resùlt. The old tanks were 18 
inches deep. His spécifications say so — "a foot to eighteen inches." 
He makes his, (according to the patent,) "over eighteen inches." He 
thus covers everything above the depth of the old tank. One or 
two inches, or half an inch, distinguishes his tank from the old. 
It is true Mr. Benjamin says they manufacture the tank very much 
deeper; but this is unimportant. If the patent can be sustained 
at ail it must be for one "over" 18 inches, no matter how little over. 
It is plain that this différence between the old tank and that of 
the patent is immaterial, in ail respects. . Thus it appears that his 
tank neither performs a new function nor improves an old one. Mr. 
Benjamin sum^ up, in a single sentence, his understanding of what 
the patentée did: 
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"He SBCceeded In getting a tank which was practically Uned with glass, 
and in which the fluid glass could fine vertlcally (its natural movement pro- 
duced by the combined effects of the melting température and gravity) being 
permitted to take place without limitation or restriction." 

And he claims to hâve accomplished this by adding an inch, more 
or less, to the depth of the old tank! As we hâve seen, his descrip- 
tion of the functions of this tank apply with equal truth to those of 
the old ones of 18 inches. 

While it seems unimportant to go further, we do not hesitate to 
say that we think the patentée was anticipated even as respects the 
specifled depth. He does not appear to hâve been first to manufac- 
ture similar tanks of "over eighteen inches" deep. C. W. Siemens' 
Belgian patent of 1877, and Granger's patent of 1868, seem to cover 
deeper tanks, and appear to be in no material respect distinguishable 
from his. The criticism on the measurement of the first, and the 
effort to distinguish the latter by the fact that it calls for pots in- 
stead of a tank, and shows some other apparently immateriaî différ- 
ences, présent no serions difflculty. The measurement in the one case 
leaves no reasonable doubt respecting the depth, and it is not we 
think, in conflict with the authorities cited; and in the other the 
pots are used in place of tanks. 

It is unnecessary to examine the question of infringement. For 
the reasons stated the decree dismissing the bill is affirmed. 



FULLER & JOHNSON MANUF'G CO. et al. v. STEVENS et aL 
(Circuit Court, N. D. New York. December 22, 1893.) 

1. Patents— BxTBNT of Claim— Pbior Abt— Traïispi.anters. 

The flfth claim of the Bemis patent, No. 423,723, for improvements In 
transplanters, must be narrowly construed, in view of the prlor art, as 
shown in tlie Bowman & Selby patent. No. 115,688, and the Vivion pat- 
ent, No. 194,743, both for improvements In planters. 

2. Samb. 

The third, fourth, and sixth claims of the Bemis patent. No. 423,724, 
and the fifth claim of the Starks & Felland patent, No. 486,200, both for 
transplanters, if valid at ail, must be strictly limited, and are not in- 
fringed by défendants. 

8. Same. 

Claims 1, 2, 3, 4, 5, 6, 7, and 8 of the Starks & Felland patent were not 
anticipated, and are vfdld as to the précise combinations shown. 

In Equity. Suit by the Fuller & Johnson Manufacturing Com- 
pany and Frank A. Bemis against Abram W. Stevens and Leroy W. 
Stevens for infringement of patents. Decree for complainants. 

C. H. Duell, for complainants. 
J. H. Whitaker, for défendants. 

COXE, District Judge. This is an equity action for the infringe- 
ment of three letters patent, Nos. 423,723 and 423,724, granted 
March 18, 1890, to Frank 7^. Bemis, and No. 486,200, granted Novem- 
ber 15, 1892, to Starks & Felland, for improvements in transplanters. 
The claims involved are the fifth claim of No. 423,723, the third. 
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fëiïirtli, knd Slitli claîms of 42â,724, and the firat eîght claims of 
48^,200, tttie patents relate to improvements in machines for trans- 
planting tobacco and other plants, by means of which the operators, 
seated on tl^e niachines, place the plants in the furrows made by the 
plc>w; thé root^ are then Avatered, the furrows fllled up and the earth 
pressed àbout the roots. The only manual labor required is placing 
the pla,rits in the f urrow. The rest is automatic. The machines are 
useful and popular. About 2,000 machines embodying the Starks 
& Felland improvements hâve béen sold. The validity of the flrst 
four claima of the Starks & Felland patent is not disputed, and their 
infringement is admitted. As to the other claims the défenses are 
that they are void for lack of patentability and are not infringed. 

The contention regarding the fifth claim of 423,723 is that broadly 
constraed ît is anticipated, and narrowly construed it is not in- 
fringed. Thè daim is for the following combination in a trans- 
planting machine: A frame. Kearwardly extending pivoted paral- 
lel supporting bara A plow secured between said bars. Angle 
irons and a compressor plate secured to said angle irons and ex- 
tending horizontally from the plow. The advantages which the 
patentée points out for this combination are mainly due to the com- 
presser plate. This is secured to the land side of the plow, and 
leaves a smopth perpendiciilar wall of earth, which stands flrmly 
while the plants are being placed in position. Two patents are cited 
against this claim. They are No. Ili5,688, granted to Bowman & 
Selby, and No. 194,745, granted to Vivion, for improvements in 
planters. The principal criticism urged against thèse patents is 
that they are ifor planters and not for transplanters. . It is thought 
that this différence is not material. The law does not permit a 
party to obtain a patent for an old corn planter because he uses it 
for transplanting tobacco plants. And yet this could be done if 
Gomplainants' fcontention is carried to its logical conclusion. The 
patents referred to do not anticipate the claim in question, but they 
require a narrow construction. In view, therefore, of the prior art, 
and of the limitations found in the description and in the claim it- 
self, it is thought that it iS not infringed. I am unable to find that 
this question is discussed by the experts, but from such light as can 
be obtained from the record, and the obscure drawings of the patent, 
I fail to find in the infringing machine the précise éléments of the 
claim. The défendants' plow is not secured between two parallel 
support bars, and it is not provided with a mold board and com- 
presser plate operating in the manner and performing the functions 
attributed to thèse parts in the Bemis patent In other words, if 
the défendants' machine were found in the prior art, it would not 
anticipate this claim. As many reasons could be urged against it 
as an anticipation as are urged against the Bowman structure. 

The défendants urge substantially the same arguments against 
claims 3, 4 and 6 of No. 423,724, and présent the same références. 
Concededly thèse claims relate to minor matters of construction. 
Although, to my mind, it is donbtful whether they disclose invention, 
they may be sustained if confined strictly to the mechanism de- 
scribed and shown, but so construed they are not infringed. I am 



DALBBATTIE STEAMSHIP CO. V. CARD. 159 

not at ail sure that the lifting mechanism Bhown in the fifth claim 
of No. 486,200, by means of which the beam and furrow opener are 
raised and lowered, discloses patentable novelty. But conflnlng 
the claim strictly to the parts described, I am inclined to think that 
it can be upheld. The apparatus is most conveniently located with 
référence to the seats of the operators, aad is admirably designed 
for prompt manipulation by them. As to the remaining claims, 
they are not anticipated, and the combinations covered thereby per- 
form some functions which are not shown by any of the références 
introduced by the défendants. It is not necessary to broaden thèse 
claims as the défendants concededly use the précise combinations 
shown. When limited to thèse éléments the claims are valid and 
are infringed. 

The complainants are entitled to a decree for an injunction and 
an accounting upon the ârst eight claims of the Starka & Felland 
patent, but without costs. 



DALBBATTIE STEAMSHIP CO., Limited,; T. CARD. 

(District Court, E. D. South Carolina. December 27, 1893.) 

Damages— Brbach of Chartkb Pakty— Othbr Emplotment of Vessei. 

In awarding damages against a charterer for refusing a vessel, the 
net freight earned by obtaining another— less valuable— cargo is to be 
deducted from the sum whicli would hâve been earned nnder the charter. 
Watts V. Camors, 6 Sup. Ct. 91, 115 U. S. 353, foUowed. 

In Admiralty. Libel by the Dalbeattie Steamship Company, 
Idmited, against H. St. Julian Card, doing business as Henry Oard, 
for breach of charter party. Decree for libelant. Hearing on 
master's report as to damages. Eeport recommitted. 

Bryan & Bryan, for libelant 
J. N. Nathans, for respondent 

SIMONTON, District Judge. In this case, after full hearing, it 
was held that the charterer was responsible for a breach of the 
charter party. A master, having been instructed to inquire as to 
the damages incurred by the vessel, has made his report, awarding 
the net sum which the vessel would hâve earned if the contract of 
the charter party had been carried out. 

There can be no doubf that the gênerai rule is that a shipowner 
who is prevented from performing the voyage by a wrongful act of 
the charterer is prima facie entitled to the freight that he would 
hâve earned, less what it would hâve cost him to earn it. The 
Gazelle and Cargo, 128 U. S. 487, 9 Sup. Ct. 139. In that case a 
charter party had been entered înto for the carnage of a cargo to a 
port in Norway. After the cargo was aboard, the master and the 
charterer differed as to the particular port to which the vessel 
should go. After much negotiation and discussion, an agreement 
became impossible, the cargo was discharged at the port of loading, 
and the voyage Avas broken up. The time spent in the discussion 
and negotiation was about the same as the voyage would hâve con- 
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liitoed, and éhe expenses of the Tessd in the port of loading weré 
aï)piit thé saine as they wèùld hâve Iwen on the voyage. The cir- 
cuit 'eoiirt held the charterer in fault, and, nothing being shown 
to take tiie case ont Of the gênerai rule, it was enfarced. We must 
inquire, thereforé, whether any circumstances exist in this case 
which overcome this prima faciès, and take it ont of the gênerai 
rule. 

When a party is entitled to the benefit of a contract, and can save 
himself from a loss arising from a breach of 't at a trifling expense, 
or with reasonable exertions, it is his duty to do it; and he can 
charge the delinquent ^^'ith such damage only as, with reasonable 
endeavors and expense, he could not prevent. Warren v. Stoddart, 
105 U. S. 229. The rule cl damages prevailing in this court is the 
actual loss sustained in the particular case, regard being had to 
ail the circumstances attending it. The question we are discussing 
came before Judge Pardee in Watts v. Camors, 10 Fed. 148. In 
that case the action was for breach of charter party, one of whose 
covenants bound the parties to the performance thereof in the pénal 
sum of the estimated amount of freight After the breach of the 
charter party the vessel procured another cargo. The owners of 
the vessel demanded the stipulated sum fixed, or capable of being 
âxed, by the charter party. The charterers claimed the benefit of 
the profit received upon the cargo subsequently obtained by the 
ship, and the leamed judge so held for respondents. The case went 
into the suprême court. Watts v. Camors, 115 U. S. 362, 6 Sup. Ot 
91. That court entered at large into the question, They assert 
the practice pt the courts of the United States sitting in admiralty 
to award the damages actually suffered, whether they exceed or faU 
short of the amount of the penalty; and, applying their reasoning 
to the circumstances of that case, they décide that the circuit judge 
rightly held that the charterers were liable only for the amount of 
damages which their breach of the contract had actually caused to 
the owners of the ship. This conclusion is further emphasized. The 
charterers contended that as the ship was tendered on llth Sep- 
tember, and was refused the next day, it was the duty of the master 
at once to seek another cargo, and thus prevent any damage 
tha,t might foUpw. Instead of this, she remained idle during the 
lay days. The suprême court, however, excused this delay because 
varions negotiations were pending between the parties after the 
first refusai, during the whole period of the negotiations, and held 
the charterer liable. This décision controls this case. The char- 
terer refused the vessel on 15th Pebruary. In a day or two after- 
wards she got another charter, but less valuable. She sailed from 
this port, eaming the freight. 

Let the report be recommitted to the spécial master, who wîll 
ascertain what was the net resuit of the freight earned by the Bal- 
beattie on the cargo carried. Let this be deducted from the sum cl 
£773. 2s. M., which would hâve been the net resuit of the charter 
party, had it been carried ont, and let judgment be entered in favor 
of libelant for this différence and costs. 
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THE EOANOKB. 

BOTSFORD et al. v. UNION MARINE INS. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit December 1, 1893.) 

No. 97. 

1. SHIPPINa— GENERAL AVBRAGE— DaMAGE IN EXTINGUISHINO FlRE. 

Damage by water poured on cargo to extlngulsh flre, by request or 
direction o( the offlcers of the vessel, is a proper subject of gênerai 
average. 46 lî^d. 297, afflrmed. 

2. Samb— Statutokt Exemption. 

Rev. St. § 4282, which exempts the owner of a vessel from liablllty 
for damage to cargo by fire happening wlthout his design or neglect, 
does not release him from liability to contrlbute towards gênerai average. 
46 Fed. 297, affirmed. 
8. Same— Exceptions in Bili, dp Lading. 

Clauses in a bill of ladlng,, exempting the carrier from liablllty for any 
loss or damage arising from flre and wet, and giving him the beneflt of 
the Insurance, do not exempt the vessel from a gênerai average claim 
by the imderwriters for damage caused in extinguishlng flre, slnce the 
bill of lading only affiects rlghts and liabillties Incident to the contract 
of carrlage. 53 Fed. 270, affirmed. 

Appeal from the District Court of the United States for the 
Eastem District of Wisconsin. 

In Admiralty. Libel by the Union Marine Insurance Company 
of Liverpool, England, the Insurance Company of Korth America, 
and the Atlantic Mutual Insurance Cîompany of New York against 
the steamer Eoanoke, W. F. Botsford, C. D. Thompson, and James 
W. Martin, claimants for contribution in gênerai average. Ex- 
ceptions to the libel were overruled, (46 Fed. 297,) and a decree 
rendered for libelants, (53 Fed. 270.) Claimants appeal. Affirmed. 

Statement by SE AMAN, District Judge: 

Libel was filed against the steamer Roanoke, by the appellees, as under- 
wrlters upon her cargo, claiming gênerai average contribution for sacrifice 
of cargo under the followlng circumstances: On the eveningi of May 17, 
1890, while the steamer Roalioke was lying at her dock at Buffalo, and tak- 
Ing on a cargo of merchandise, Including a quantity of jute, bound for To- 
ledo, fire was discovered in the mldshlp hold, in some baies of jute. The 
offlcers of the vessel gave alarm, which brought the fire department and 
fire tug to their assistance. The Unes were eut, and the vessel removed from 
her dock, and water poured upon her and înto the hold. The fire was ap- 
parently quenched about 10:30 P. M., the damage to the steamer being con- 
ûned to the upper works and main deck; but water was necessarily poured 
into the hold throughout the night, because of smoldering fire in the 
Jute. On the morning of May IQtii, fire again appeared In the jute, and 
was extinguished by throwing in water for an hotu-. The steamer departed 
for Toledo at 3 P. M., the 19th. At intervais on the voyage, and after ar- 
rivai, during the unloading, up to completion, May 22d, fire was breakïng ont 
in the jute, and only kept down, and flnally extinguished, by streams of 
water thrown in, Uirough the steamer's hose, at each outbreak. The damage 
to the cargo by the water thus employed is undisputed. There was a gênerai 
average statement, and the libelants paid thereupon, to the cargo owpers, 
respectively, the amoimts so adjusted for damages by water, in addition to 
fire damage. Decree was for libelants thereupon, for the damage by water, 
$2,505.62, and the owners of the steamer appeal. 

The biUs of lading for the shîpments in question contaln provisions as 
lollows: That any carrier or vessel receiving the goods shall not be llabie 
v.59F.no.l — 11 
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"for any loss or damage sustained by any person, or any loss or damage to 
ail or any of sald property, arislng flfom, caused by, or connected with • • • 
any péril, danger, or accident of, or Incident to, navigation or transportation, 

• ♦ * any flre,' • '^ * explosion, • * *> wet, combustion, heating, 

* • •_. nqr shall there bc any llability * * • for any losa or damage here- 
In méntibàed, imlesis tiie sanle afflrniatlvely, and wlthout presumptlon, be 
proved to hâve been cansed by the négligence of the person, party, or 
vessel sought to be made liable;" and, further: "Whenever any Uability for 
loss of or damage to ail or any of sadd property shall arise, that person, or 
party, or vèSsëlthén engagea in the actual carriage, or havlng custody, o£ 
the property, shaU be deemed the carrier, and, be solely liable for sudi loss 
or daraage, and the person or party liable, or who might snstaln loss in 
conséquence of owning ♦ • * such vessel, shall hâve any Insurance, how- 
ever eflfected, on, as to, or covering the property lost or damaged, and ail 
beneflt and advantage tb be derlved thereCrom." 

George D. Van Dyke and P. H. Phillips, for appeUants. 
John G. Eichberg, for appellees. , 

Before WOODS, Circuit Judge, and BAKER and SE AMAN, Dis- 
trict Jtidges. 

SEÀMAN, District Judg«, (alter stating the facte.) Against the 
allowance of gênerai average in this case, and éspecially against 
recoTery by the insurers, the app^ant raises four points of ob- 
jection, which were clearly presentèd and ably argued. They are 
of ipaportance to the varions shipping interests, in some respects, 
at leàst, not settled by précédents, and will be considered undèr the 
folloT^ing inquiries: (1) Indépendant of statu te or contract, do the 
facts make a case for gênerai average? (2) Does the statute — 
section 4282, Rev. St. U. S. — apply to gênerai average contribution? 
(3) Do the exemptions from liability contained in thèse bills of lad- 
ing save the carrier from suçh contributions? (4) Is gênerai 
average liability included in the clause giving the carrier the beneflt 
of shipper's insurance? 

1. The question which must be determined primarily is whether 
the destruotion of property on shipboard, by water pumped or 
poured onto it, through the hatches or otherwise, to rescue sliip 
and cat^o from péril by flre, constitutes such sacrifice of a part for 
the whole adventure as will nueet the requirements for gênerai con- 
tribution, The conceded facts hère show à common péril; and 
the savlng flood of water, although f urnished by the fire department 
of Bufifalo at the flr&t outbreak of the fire, was invoked by the 
offlcers of the vessel, and, at the subséquent appearances, was en- 
tirely under their charge. Vessel and remaining cargo were saved, 
but at the expense of destruction by water of the portion of the 
cargo for which contribution is claimed. The district court held 
that it was a case of gênerai average, and the opinion there flled — 
reported in'46 Eed. 297— well atates the grounds for so holding, and 
the authorities in support, and is adopted hère for answer to the 
fln^ question. 

2. The next inquiry — whether section 4282, Rev. St., exempts the 
vessel from contribution in such case — does not appear to hâve 
been raised heretofore in the courts of this countay. This statute 
was flrst enacted in 1851, and now appears in the Revised Statutes 
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imder the gênerai title of "Commerce and Navigation," and the 
subtitle of "Transportation of Passengera and Merchandise." It 
provides as foUows: 

"No owner of a vessel shall be liable for, or make good to any person any 
loss or damage whlch may happen to any merchandlse whatsoever, whlch 
shall be shipped, taken in, or put on board of any such vessel, by reason or 
by means of any flre happening to or on board the vessel Tinless such flre is 
caused by the design or neglect of such owner." 

It is évident, from tlie provisions in pari materia with tMs, tliat 
the législative intent was to relieve the carrier from a liability 
which had theretofore entered into the contract for carriage of 
goods. This object is recognized in Moore v. Transportation Co., 
24 How. 1, and the opinion states: "The décision in the case of 
The Lexington, which was bumed upon Long Mand sound, led to 
tMs act of 1851," — referring to New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. 344, where the carrier was subjected to 
liability for a loss of goods by flre in transit, under the rule at com- 
mon law. By that raie the carrier became absolutely responsible 
for the safety of the goods intrus ted to him for transportation, ex- 
cepting only for acts of God or the klng"» enemies. The liability 
as an insurer, wMch was thus imposed by the common law, had 
proved onerous and discouraging when applied to cases of loss by 
accidentai flre, and relief had been extended in England by statute; 
this similar enactment foUowed hère. Both the circumstances and 
the context show that this provision was intended only to affect 
the contract for carriage, so that this Insurance against loss by fire 
should no longer be implied as a part of that contract. 

The rule for contribution in gênerai average is older than, and! 
entirely aside from, the common law; is a rule both of equity and 
policy, which bas come down through the centuries from an old 
Rhodian law, adopted in the Eoman jurisprudence, and thence 
entered into the gênerai maritime law. It appears to hâve been pre- 
served in England without enforcement by statute. It applies only 
to shipping, and prescribes that in aU cases of imminent péril to the 
whole adventure, where release is obtained by intentional sacrifice 
of any part for the benefit of the residue, contribution shaU be made 
by the saved portions for that which was so sacriflced. The com- 
mon péril taJies from the master of the vessel his paramount obli- 
gation to his vessel owners, and charges him with a joint agency 
for the owners of cargo and vessel, to act impàrtially, décide when 
a sacrifice is necessary, and sélect for sacrifice that wMch will best 
serve the interest of aJl to avoid the péril. This gênerai average 
contribution is not dépendent upon contract, but is "built upon the 
plainest principles of justice," (3 Kent Comm. 233,) and is aside 
from contract, (The Eagle, 8 Wall. 23:) "It is the safety of the 
property, and not of the voyage, which. constitutes the true founda- 
tion of gênerai average." Insurance Oo. v. Ashby, 13 Pet 331. 
The vessel is made to contribute, as well as the cargo saved, not be- 
cause of its undertaking to carry, or out of any duty as carrier, but 
because it had encountered péril, and had been saved to the owners 
by a sacrifice of other property. 
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It theiefore appeai-s that the adpption of this statute, which is 
now invoked to relieve the A'^essel fi-om contribution, found in force . 
thèse well-known rules, in no respect dépendent npon each other, and 
of separate origin, — ^the one from tàe common law, and the other 
from the maritime law. That from the common law was hai'sh, 
imposing upon the contract of carriage an absolute insurance 
against loss by flre, and clearly within the législative view for re- 
lief; the other, for gênerai average, was an' ancient rule of the 
highest equity, not touching that contract, but applicable only to 
an emepgency of great péril to the whole adventure, — a rule of 
mutual beneflt and value, protecting vessel and cargo when péril 
arose. The statute makes no mention of gênerai average. The 
législative intent was clear to relieve the carrier from the onerous 
contract liability, for the encouragement of vessel interesits; and 
that intent furnishes the key to the meaning of the statute, unless 
its language is so broad and unmistakable that it cannot be limited 
to that puppose. The appellants' contention is that the terms hère 
employed— that the owner "shall not be liable to answer for or 
make good" any loss or damage which may happen to merchandise 
"by reason or by means of any fire," in the absence of négligence — 
must be. held to include this damage by wetting of the goods; that, 
although gênerai average is not allowedfor damage by fire, it is hère 
given fot the wetting, which was "hj reason" of the fire, and its di- 
rect conséquence; that the uniform rule of construction which has 
been applied to policies of insurance against fire, to cover such dam- 
age by water as weU, must govem hère. The basis for gênerai 
average allowance constitutes the distinction. It is not predi- 
cated upon any accidentai damage or loss; it is not an Indemnity for 
partîcular goods from any péril or loss by fire, and cannot arise if 
the péril îs only of this portion, and not common, but accrues only 
in the case of a voluntary sacrifice of a portion to release the whole 
adventure from péril of storm, flre, or other stress, — ^and the sacri- 
fice inay be made by ^ jettison, stranding, scuttling, or, as hère held, 
by pouring in water; and contribution is charged upon the bene- 
ficiaries as such, whether cargo or vessel, or both. The péril is 
often such that the vessel must be the snbject of sacrifice, either in 
whole or partial, or must încur extraordinary expense to save the 
cargo or residue, and then its owner receives the gênerai average 
contribution. Surely, it cannot hâve been intended that the vessel 
should retain this beîneflt without sharing its burdens. We are 
of opinion that the gênerai words of this statute do not warrant a 
construction which would disturb thèse just and valuable rules, 
which would tend to discourage impartial conduct by the master 
in cases of péril, and that this statute does not affect gênerai average. 

The courts in England hâve so construed the parent statute in 
récent décisions. Schmidt v. Steamship Co., 45 Law J. Q. B. 646; 
Crooks v. Allan, 5 Q. B. Div. 38, 4 Asp. 216. Counsel for appellants 
Tirge that thèse décisions should not be taken as précédents hère, 
because the English courts hâve administered this statute "with 
tight and grudging hand," while the courts of this country hâve uni- 
foimly pronounced for its libéral construction. The cases cited 
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in support of that contention do show that courts there hâve taken 
this différent view of the statute; but it does not appear to hâve 
affected the opinions above cited, and their reasoning is clear and 
satisfactory to the conclusion hère reached. 

3. The bill of lading in question contains a clause that the carriers 
shaU not be liable for any loss or damage "arising from, caused 
by, or connected with" certain speçifled causes, among which are 
mentioned tire, wet, combustion, and heating. This spécial clause is 
urged in behalf of the appellants to exempt the vessel from the 
gênerai average claim in question, whUe it is conceded that the 
ordinary tenus found in the contract, viz. "to be traneported in 
like good order and condition, dangers of navigation, fire, and col- 
lision only excepted," does not so operate. Vide Nimick v, Holmes, 
25 Pa. St. 366; Schmidt v. Steamship Co., supra. The enlarged dé- 
tails of this bUl of lading are directed to the contract of carriage, 
as in the simpler form. Ail of the causes enumerated are risks 
incident to the carnage by water or rail intended by this instru- 
ment. General average has an entirely différent basis, and is aside 
from the contract relation for carriage, as shown under the preced- 
ing point; and the terms hère employed do not warrant a holding 
that it was in the minds of the parties to this contract of afifreight- 
ment as touched thereby. The définition adopted in the English 
cases, under similar spécial clause, — Crooks v. Allan and Schmidt 
V. Steamship Co., supra, — is appropriate hère, viz.: 

"The office of the bill of lading is to provlde for the rights and liabilitiés 
of the parties in référence to the contract to carry, and is not concerned 
wîth liabilitiés to contribute in gênerai average." 

4. The stipulation in the bill of lading which gives to the carrier 
the benefit of Insurance must hâve similar construction, and be held 
to cover only liability and damage contemplated by the contract 
to carry the goods. The issue hère being upon the allowance of 
gênerai average, the discussion in Phoenix Ins. C!o. v, Erie & W. 
Transp. Co., 10 Biss. 18, and Id., 117 U. S. 312, 6 Sup. Ct 750, 1176, 
has no application, as the only contest and ruliag there was against 
recovery of damages for which the carrier would hâve been liable 
as such, but for similar stipulation in that bill of lading. That 
case has, however, in its facts, some significance in support of the 
view hère adopted, for it is conceded in behalf of appellant that the 
insurer there had judgment against the vessel owners for gênerai 
average contribution by the insured cargo, although it may not be 
accepted as a clear précèdent upon that point, in the absence of a 
showing of dispute of this liability by the distinguished counsel 
there engaged. 

The decree of the district court is afQrmed. 



BAXTEE et al. v. CARD. 

(District Court, H. D. South Carolina. December 28, 1893.) 

1. Account Statbd— "E. & O. B. "— Accbptancb dp Note fok BiiANCB. 

Under a charter party requiring payment in cash of the amount due the 
vessel, the charterer presented to the master, as he was about to sail, an 
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account with ]IJie ship, havlng on It "E. & O. E.," and gave l^ira a note for 
thë VsiMÛcê àpt*earing thereôij. Èeld, that acceptance of tbe note by the 
master'ald'not pteclude correction of the account for mistake. 

8. Shippino— 'CaÎRTkB Pabtt— Chartbbbr'b CoMMissioiss. 

A charterer, who is agent for the shlp at the port of loadlng, and 
obtains for her a full cargo, is entitled to commissions for loading stipu- 
lated in the cliarter party, although he was unable to malse ail the advances 
to the master dgreed upon. 

8. Samk— ExPENSKs ov Loading. 

A provision oï a charter party tliat the vessel shall pay "for loading, 

compressing ootton, and instance at presses," includes compressing 

• elsewhere than at the port of loading, of which the ship reçoives the whole 

beneflt, and for which the charterer h,as made allowance in the freights 

paid by shippers at rates lèss then that flxed by the charter party. 

In Admiralty. Libel by Harrisôn Baxter and George GallUee, 
managing owners of the steamship Kendal, against H. St. Gard, 
trading as Henry Gard & Son, for breach of charter party. Decree 
for libelants. 

Bryan & Bryan, for libelants. 
J. N. Nathans, for respondent. 

SIMONTON, District Judge. This is a libel for breach of charter 
party. Thé respondent entered into a charter party tvith the own- 
ers of the British steamship Kendal. By the terms of the charter 
party, the vessel was to be furnished a full and complète cargo of 
cotton frpm Charleston to Liverpool or Bremen, for flve-sixteenths 
of a penny sterling per pound; suflScient cash for ordinary disburse- 
ments at port of loading to be advanced to the master by the 
charterer's agents, at current rates of exchange, steamer to pay 
2^ per cent, commission thereon. Any différence between the 
amount of f reight by the bills of lading, which the captain was au- 
thorized to sign at any pâte of f reight, and the f reight flxed by 
charter party, was to be settled at the port of loading before sailing, 
and, if this were in favor of the vessel, was to be paid in cash, at 
current rate of exchange, less Insurance. Eighteen working days 
were allowed for loading and demurrage, at the rate of six pence 
per net register ton, to be settled with the oaptain before the 
steamer left the port of loading; no clalm to be valid if made after 
that time; steamer to pay for loading cargo, compressing cotton, 
and Insurance at presses, f 1.21 per baie, at loading port. The char- 
ter party was dated 20th July, 1892. The master reported himself 
to the charterer on 31st October, 1892, and the loading began on 
Ist November, ended on 28th îfovember, and the ship cleared on 
30th of that month. 

The breaches charged are unnecessary delay in loading, eausing 
demurrage for days, in aU $919.92; f allure to furnish ad- 
vances for necessary disbursements of the ship; failure to settle in 
cash the différence between the f reight as per bills of lading and the 
rate of freight flxed by charter party, in ail |6,457.25. 

It appears f rom the évidence that the respondent, being charterer 
and agent of the ship, entered her in the customhouse, assigned her 
ia berth, and proceeded to get a cargo for her. He began to make 
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adyances, and did so to the amount of $527.53; but, having be- 
coiiie embarmssed, he ceased bis advances, and tbenceforward paid 
none of the bills of the ship. This failure caused the master much 
embarmssment, and finally he was compelled to settle the daims 
against his ship by bis own drafts, and after libels issued against 
ber. On 30tb November he cleared the ship himself . On that day, 
just as the ship was about to sail, the respondent presented him an 
account with the ship. In this account he credited the ship with 
freight, as per charter party, £4,301. 17s. 7d., and chargea ber with 
freight, as per bills of lading, £2,953. IBs. 2d.; leaving a balance 
due the ship of £1,348. Is. 5d., (|6,457.25.) Against this balance 
he credited himself as foUows: 

By compresslng and insurance, 3,050 B/C, at 76 cts $2,318 00 

Advances for disbursements 527 52 

Oommissions and insurance on advances 254 80 

Brokerage, 31/2%, as per charter 721 21 

Balance due ship 2,635 72 

$6,457 25 

The account bas on it the usual letters, "E. & O. E." 

tlpon présentation of this account and examination thereof, the 
respondent gave to the master his note, at 60 days, to the order 
of the owners of the ship, for £645. 17s. 7d., ($2,635.72,) the balance 
appearing on this account. On the next day the proctors of the ship, 
by letter, advised the respondent that this note had been left with 
them by the master; that it could not be in settlement, because 
the charter party required such settlement to be in cash, and the 
master could not vary it. They also notifled him that the settle- 
ment was made with the master at a time and under circumstances 
whiçh gave him no opportunity of verifying it, and that the question 
of the amount of indebtedness was still open. The note bas been 
tendered to respondent. 

The first question we must meet is, was this settlement final? 
■Wbether we call this an "account stated," or an "account settled," it 
is open to correction for mistake, the burden being on the ship. 
Wiggins T. Burkham, 10 Wall. 132; Perkins v. Hart, 11 Wheat. 
256; Chappedelaine v. Dechenaux, 4 Cranch, 306. There can be no 
doubt that the master, in receiving the note for the balance, in- 
stead of cash, varied the terms of the charter party, and for this 
he was without authority. Macl. Shipp. 138. We may treat the ac- 
ceptance of the note as an admission of the correctness of the bal- 
ance, subject to correction for mistake. 

Of the items of the account, that for advances — $527.52 — is ad- 
mitted to be correct. 

The item, "Commissions and insurance on advances," being es- 
timated on disbursements not made or advanced by the respondent, 
is clearly an error, and must be eliminated from the account. 

There are two items remaining, one for brokerage and commis- 
sions, 34 per cent, as per charter party. The charter party pro- 
vides that the steamer shall be consigned to the charterer's agent 
at port of loading, and be entered and cleared by them at the eus- 
tombonse, paying the usual loading commissions, of 3^ per cent. 
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The pespondent feecame agent for the isLip, as well as cliarterer. 
CDb.€|r€! is no évidence showing that in this respect he did not do Ms 
duty by the sMp. Ske obtained a full cargo, and until Ma means 
failed thê respondent advanced for her. This item should be al- 
lowed,HfT21.21. 

The remalning item is: "Compressing and insurance, 3,050 B/0, 
at 76 cts.,^2,318." The cargo of this ship oame f rom the interior, 
compréssed at the point of shipment in the interior. The respond- 
ent paid eut no money for the compressing or insurance. He says 
that the compressing was allowed for in the rate of freights he gave 
the shipper, and thus, in a sensé, he paid for compressing. He did 
not explain tliis, nor did he state tiie déduction or allowance in 
the rate. The custom is this: Ootton is engaged for a ship in 
uncompressed baies. It is for the interest of the ship that it be 
compréssed. To this end the ship has the cotton sent to press, or 
authorizes or confirms this sending to the press, and pays for the 
compressing. As it thus constructively takes possession of the 
cotton which is in the press, and at its risk, it insures the baies 
while in press. The charter party makes a fixed allowance for 
this,^70 cents for compressing, and 6 cents insurance, per baie. 
Thèse are charges for actual work and actual risk. The language 
of the charter party is: "Steamer to pay for loading, compress- 
ing cotton, and insurance at presses, one dollar and twenty-one 
cents per baie, at loading port" This is a stipulated sum now 
fixed by usage, and is made up, 45 cents loading, 70 cents compress- 
ing, 6 cents insurance. It forms a part of the considération in 
flxing the rate of the charter. Libelants contend that the ship 
agrées to pay only for cotton compréssed and insurance effected at 
the port of loading. But the compressing of the cotton was for the 
benefit of the ship. Her carriage capacity was largely increased 
thereby. And, as the charterer was obliged to accept freight rates 
below that provided in the charter party, the greater the number 
of baies, the greater his loss. Under thèse circumstances, when 
the charterer furnished cotton compréssed, instead of cotton uncom- 
pressed, the ship received the whole benefit of it. Charter parties 
must be construed liberally, in furtherance of the real intention of 
parties and the usage of trade. Eaymond v. Tyson, 17 How. 53. 
It would be a narrow construction of the charter party to say that 
the ship would be relieved from the burden, simply because the 
compressing was done elsewhere than at the port of loading. Coun- 
sel for libelants say that the ship cannot be made to pay for this 
compressing, because, having been done in the interior, there is no 
lien on her for it The Paola, 32 Fed. 174. There would be no 
lien had the compressing been done in the port of loading. The 
Joseph Cunard, Olcott, 120. This libel is in personam, by the 
owners of the ship against the charterer. The charterer, having 
fixed the rate of freight, making allowance for compressing, is 
entitled to the provision of the charter party. 

There is no évidence on the matter of demurrage. Eespondent 
admits two days and one-half,— £95. 12s. 6d. Let this sum, reduced 
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to dollars and cents, be added to the decree; and, when the neces- 
sary snbtmctions and additions are made, let judgment be entered 
for libeknts for the resuit, with costs. 
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VANCB et al. v. THE S. S. WILHELM. 

(Circuit Court of Appeals, Sixth Circuit November 6, 1893.) 

No. 52. 

1. Admtbaltï— Appbai,— Wbight op Evidence— Findings Bblow. 

Where a decree of thie district court in admiralty on conflicting évidence 
Is sustained by tiie circuit court on appeal, tlie circuit court of appèals 
will not reverse the flndings below, tliougli it might originally hâve 
reached a différent conclusion. 

2. TOWAGE— LOSS OP Tow. 

A tug with two vessels In tow, ail lumber laden, bound down Lalie 
Huron to Tawas, after passing Thunder bay, was strucli by a violent 
northeast gale, with heavy snow. The master made allowance for leeway 
by sailing one point to windward of the usual course, but flnding, from the 
shoaling of the water, that his distance from shore had decreased Irom 
5 miles to 3 in running less than 6 miles, he stood ont for about a inile, 
and then resumed his former course, the water shoaling from 9 fathoms 
down, for about 10 miles. When near Au Sable point, he again rounded 
to, in executing which maneuver the towline parted, and the tow went 
ashore. JSeld, that the loss was caused by the négligence of the master in 
bringing his tow so near the shore, and the tug was liable therefor. 52 
Fed. 602, reversed. 

Appeal from the Circuit Court of the United States for the East- 
em District of Michigan. 

In Admiralty. Libel by Emery J. Vance and others against the 
propeller S. S. Wilhelm for loss of a tow. The district court dis- 
missed the libel, (47 Fed. 89,) and, on appeal by libelants, its decree 
was afflrmed by the circuit court 52 Fed. 602. Libelants again 
appeal. Eeyersed. 

Harvey D. Goulder and Simonson, GiUett & Courtright, for ap- 
pellants. 
F. H. Canfleld, for appellees. 

Before BEOWîî, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

TAFT, Circuit Judge. The libelants and appellants, Emery J. 
Vance and others, owned the barge or schooner Mears, and filed 
their libel to recover damages for the total loss of the barge while 
being towed by the steam barge Wilhelm from Cheyboygan, Mich., 
to Tawas, Mich. The towline between the propeller and the Mears 
parted in a stonn on Lake Huron, a little to the north of Au Sable 
or Fish point, on the western shore of the lake. The Mears went 
ashore and was broken up, and her cargo of lumber was completely 
destroyed. The libel charged that the loss occurred through the 
négligence of the Wilhelm, and pointed out fire faults in which nég- 
ligence was showni 
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(1) Thett the'propeller was not properly officered and manned. 

(2) Tkai.t IJie propeller attempted to tow the Mears and the Mid- 
night, another lumber-laden barge, across Laie Huron, during a 
violent and increasing storm, instead of taking them to the only 
accessible and safe shelter, in Thunder bay, as she could hâve done 
without difficulty, and as ordinary and prudent seamanship required 
her to do. 

(3) That after going about and holding her tow, head into the 
wind, about four miles off shore, and attaining this position of com- 
parative safety, she negligently resumèd her course on a lee shore 
in a furious gale. 

(4) In negligently pursuing a course down the west shore of Lake 
Huron in a thick, drivinj* snowstonn, and with a heàvy wind and 
sea from the northeast, without making sufficient allowance for 
the leeway caused by such stoim and wind. 

(5) In negligently tuming at full speed into the lake, so sharply as 
to part her towline, whereby the Méars was necessarily rendered 
helpless in èuch close prôximity to the lee shore, and her destruction 
was thereafter inévitable^ 

AU thèse faults were denied, and after a full hearing of the évi- 
dence the district judge held against the libelants, and dismissed 
the libel. On appeal tte dircuit judge refused to disturb the fihd- 
ings of the district judge, and afarmed the decree. 

• It is well settled that every presumption is in favor of the cor- 
rectness of a decree in admiralty that comes into the court of last 
resort sustained by the district judge in the original hearing and 
the circuit judge on appçal, and that the appellate court will not 
disturb such a decree uniess a manifest mistake iS made clearly to 
appear. The appellate court will not reweigh conflicting évidence, 
though it might priginally, upon such évidence, hâve reached a dif- 
férent conclusion from that announced in the courts below. The 
S. B. Wheeler, 20 Wallv385; The Richmond, 103 U. S. 540; The 
Quickstep, 9 Wall. 669; Newell v. Norton, 3 Wall. 267. With this 
presumption in favor oif the appellees, we proceed to the considéra- 
tion of the issues of the case. 

The obligation of the towboat to the tow is well deôned. 'Die 
highest possible skill is not required bf the towing vessel. She'is 
bound to bring to the performance of tlie duties she assumes reason- 
able skill and care, and to exercise them in everything relating to 
the work untn it is accomplished. The want of either in such a 
case is a gross fault, aM the offender is liable for the full damages 
resulting therefrom. The Margaret, 94 U. S. 494-497. 

With référence to the flrst fault charged, namely, that the steamer 
Wilhelm was hpt properly manned, there was no évidence whatever 
to sùstain it, and the i^ue was properly found against the libelant 

With teference to the second charge, namely, that the master of 
the propeiler was négligent in not taking refuge in Thunder bay, in- 
stead of proceeding on his course to Ta was, a point 60 miles below 
Thunder bay light, the évidence waÉi very conflicting as to what 
the condition of the wind and weather: was at the time when it 
would hâve been possible to go into Thunder bay, and as to whether 
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there were any indications, upon which a prudent master should 
hâve acted, of the approach of the furious storm and gale wlùch sub- 
sequently prevailed. Wtatever might be our original view of this 
évidence, we think that there was no such preponderating weight 
in favor of tbe libelants' contention that we ought now to reverse 
the finding of the district and circuit judges upon this point. 

We corne now to the thlrd fault charged, namely, that the master 
of the Wilhelm, after rounding to and heading into the wind, did 
not remain in that position, but resumed his course down the lake. 
It is conceded by ail the witnesses in the case, and found by the 
district judge, that about 7 o'clock, or shortly thereafter, the tow 
was struck by heavy squalls from the northeast or east-northeast, 
accompanied by snow, and that from that time tintil the loss of the 
barges, about 2 o'clock in the aftemoon, the wind blew a gale from 
the northeast, accompanied by heavy snow; that about 9 o'clock, 
when off Sturgeon point, a distance of about 25 miles from Thunder 
bay light, the Wilhelm, which was heavily loaded with lumber on 
deck and in her hold, lost her starboard deck load, and that this 
gave her a heavy list to port, and made her steer badly; that at 
this time the lead showed her in 7 fathoms of water or about 3 miles 
from shore; that thereupon she rounded to and headed into the 
wind while her cargo was being trimmed; that she remain ed in this 
position for 1^ hours, working slowly to the windward to a point 
where the lead showed 9 fathoms, when she tumed and resumed her 
course, S. l E., down the shore of the lake; that as she went on this 
course for 1| hours or 2 hours the lead showed that she was shoal- 
ing; that she rounded to again, and during this maneuver, or short- 
ly thereafter parted the towline; that within 15 or 20 minutes the 
tows, which had faUed to secure themselves by anchor or by sail, 
were aground, and were beaten to pièces. An examination of the 
évidence inclines us to think that it would hâve been much better 
judgment on the part of the master of the Wilhelm to hâve re- 
mained head up to the wind when he flrst rounded to, until the fury 
of the storm had abated, than to go down the lee shore in search of 
the harbor of Tawas, which, confessedly, could not hâve been found 
in a snowstorm, with the wind blowing from 40 to 60 miles an hour. 
We think that the chances of saving his tow were very much better 
to maintaîn the position where he then was, in which he was able 
to make headway against the wind, than to move in the direction 
of a port which he certainly could not make until the storm had 
abated; but in view of the conclusion reached by the district and 
circuit judges with the witnesses before them, expert and other- 
wise, we should not feel disposed to reverse this case on such a 
ground, and are willing to concède that it was an error in judgment, 
not amounting to négligence or fault, for the master to résume his 
course. We therefore do not sustain the appeal from the finding 
with respect to the third issue. 

■Coming now to the fourth fault charged, that of negligently tak- 
ing a wrong course too near the lee shore, we think the appeal must 
be sustained, and the decree reversed. 

The usual course of vessels from Thunder bay to Tawas, in 
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fair weather, is 8.:^ W. The course sailed by the Wilhelm waa 
S. ^ E.; that is, the master made ajlowance for leeway by sailing one 
point to the windward of the usual course. The master of the Wil- 
helm States that he passed Thunder bay light from 7 to 10 miles out, 
and that after running 35 or 40 miles, measuring by his log, he found 
himself 3 miles from shore, in 7 fathoms of water; that, in the 5J 
miles just preceding his rounding to, the lead had shown a shoaling 
of from 13 fathoms to 7 fathoms, which, the master himself admits, 
proyed that his distance from shore had decreased from 5 miles to 
3 miles in going less than 6 miles. It is in eTidence, and admitted 
on ail sides, that along this shore the bottom of the lake gradually 
shelves so that the lead enables the mariner to judge quite accurate- 
ly his distance from the shore, and that 7 fathoms is about 3 miles 
from sJîpEe, and 13 fathoms about 5 miles. The storm, which had 
begun at 7:30, continued until 2 o'clock. This is admitted. It was 
thus. apparent, and was admitted by the master to hâve been known 
jtp hjuçî^ ^t the tiine, that under the influence of this northeast wind 
jand gjEilpihis leeway had been 2 miles in a progress of less than 6 on 
a co^risé S. -J E. He puUed out into the lake, he thinks, about 1 
mile., ; This estipiate was confirmed by the cast of the lead, which 
showed 9 fathoms when he resumed his course. He still main- 
tained his course S. ^ E. He was then ^ miles from shore. He ran 
that coufsp, shoaling from 9 fathoms down, for 2 hours, or about 
îlO miles., , If his leeway continued to be the same, his distance from 
the shore* must hâve been reduced to leiss than a mile, and he would 
haye brought up in the breakers near Au Sable point. There is 
nothing to show why the leeway did not continue the same in the 
undiminished violence of the gale. Thèse facts, which do not seem 
to hâve been considered by the leamed judges below, are taken from 
the testimony of the master himself, and make it mathematically 
demoastrable that when he rounded to a second time, after running 
10 miles, he was in or near the breakers, and that his évidence, and 
that of his mate, that they were then in 7 fathoms of water, and 
never less, and were never less than 3 miles from the shore, are im- 
true. 

We flnd that the master, in the log which he prepared a week 
after the loss with a vie^? to the litigation, says that the lead 
showed 6 or 7 fathoms. Hill, the master of the Midnight, the 
other tow which went ashore, now in the employ of the claimants, 
says that the captain told him that he got 5 fathopis or less. Two 
witnesses testifled in the circuit court after - the appeal. One 
of thesm, Robert Hovenden, wasi the notary who took the master's 
protest and delivered it to the master as soon as it was executed. 
Singularly enough, the captain did not produce it, or explain its ab- 
sence, , Hovenden testifled that in the protest the captain stated 
that he was gurprised at the stonn, which prevented him from see- 
ing the shore, and when he did see the shore he was so close to it 
that, inevitably, he would hâve ,gpne on it, if he had not turned 
away, ^nd in doing so the rope broke; that he did the best he could 
to save the tow, but he was not able to save it, because ail of them 
would go if he had not turned out. 
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Another witness, Bristol, a marine reporter, and a correspondent 
of the Chicago, Détroit, Cleveland, and ôther papers, wh.o visited 
the scène of the wreçk the day after, with the master of the Wil- 
helm, to find the harges, testifled that the master said that he had 
expected to weather the storm and reach Tawas safely; that at 
times it would lighten up somewhat, and during one of thèse times 
he saw that he was quite close to the land, and that in putting 
his helm over hard, to sheer ont and keep away from the land, in 
that way he parted his towline. Thèse were wholly disinterested 
witnesses, so far as the record shows, and their évidence, which was 
clearly admissible, (see The Potomac, 8 Wall. 590; Packet Co. v. 
Clough, 20 Wall. 540,) fuUy conflrms the necessary conclusion from 
the facts admitted by the master. This conclusion also flnds strong 
confirmation in the short time which it took for the harges to 
ground after the parting of the towline. We think, therefore, that 
the presumption arising in appellee's favor from the decrees below 
is overcome, and we must find that it was the négligence of the 
master which brought the vessels into a position of great péril, a 
short distance off of Au Sable point. 

The master ought to hâve known that his course, if continued, 
would bring him into a position of such imminent péril that escape 
was only possible by suddenly executing the maneuver of rounding 
to with his tow in this furious gale. That was the natural resuit 
of his négligent navigation. Such a maneuver, executed in ex- 
tremis, could not but strain the towline, and would probably cause 
it to part, either in the maneuver or soon after. The parting of the 
towline near or in the breakers made the loss of the barges, cast 
adrift with no time to anchor or set sails, a matter of minutes. We 
are therefore of the opinion that as the négligence of the master, in 
bringing his tow so near to the shore, might hâve been expected 
to resuit in the loss, (The Elânmere, 39 Ted. 909,) it was the proxi- 
mate cause of the loss. It is no answer to say that, had he kept 
ont in the oflBng, the fury of the storm might there hâve parted 
the towline, and cast adrift the tows to destruction. Whether 
the towline would there hâve parted, or whether the tows, if cast 
adrift in the oflSng, might not hâve anchored or set sail, and hâve 
ridden the storm safely, we cannot teU; but that the loss, as it 
^id occur, was due to the négligent navigation of the master of the 
Wilhehn, is certain. To relieve the Wilhelm of responsibUity for 
such négligence, the burden is on her to show that the loss would 
hâve foÙowed, even if the master had not been négligent, and that 
burden she cannot sustain. 

It is said that whether the rounding to was sudden or not was 
an issue of fact before the district and circuit judges, and that 
they found that it was careful and deliberate. We do not so un- 
derstand their iinding. They found that the rounding to was not 
done in a négligent manner, under the circumstances, and we do not 
disagree with them. The language of the district judge is as fol- 
îows: 

"Iiastly we corne to the parting of the towline. It is said this was caused 
by too abruptly turning about in making the maneuver of hauling head to the 
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wlnd off Fisl^.jp^lnt, It seems to the court qvXte idle to seek for any other 
causé îor tliè pttrtlngf of this towline thàn th^ reslgtless force of thé stonn 
itself, descMbea in the proof, which swept Lfike Huron. Wby should we 
go beloW the decks of thls pK^eUer, laboring to a mighty storm, from whldi 
ber cargo ^&$ being swept by the angry waters, to examine In her flooded 
engine room;, ^her. diminlshed steam and somewhat shackled engine, listen for 
the Sound of hier signal above the howling of the furious winds, watçh the 
hasty and trélhblîng movements of her death-threatened offlcers and crew, 
to Inquire wîïether this turning to the wind, almost In extremis, for safety 
from the drivlng storm, was more or less abrupt in its relation to a towline 
chafing in the chook, although sufflciently parceled, they say, or whether 
everything was done precisely as it ought to havébeen done in the face of 
such an extràordinary storm, when we find m its violence a trémendous and 
unusual force, abundantly capable of causing this disaster? The court flnds 
the partlng of , the line to bave been cauaed by the fury of the storm, and that 
it was an aet of God, agalnst which the owners of the Wilhelm dld not 
insure the vesselof the llbelants." 

It is obvious from the foregoing that the question whether the 
maneuver was a sudden one or not, and whether the towline parted 
during its exécution or not, was immaterial, in the view of the 
district judge. He thought, and so do we, that the maneuver was 
under circumstances where careful and deliberate action was im- 
possible, and that it was in extremis, a^d that, therefore, négli- 
gence was not ohargeable; , We fully agrée with this, but it seems 
ç^ear to us that the extremity in which the master found himself 
Was one to which, by proper navigation, , he would not hâve been 
exposed. 

"We do not knôw that it is material whether the towline parted 
in the maneuyer, or shortly thereafter, because it was something 
which the master was obliged to contemplate as possible or probable, 
ajid to provide against loss from, by keeping far enough off the 
shore to enable the tows to shift for themselves, if cast adrift. How- 
evër this may be, our conclusion as to the circumstances of immi- 
nent péril under which the tow was rounded to, taken in connection 
with the other évidence, makes it clear to us that the line parted 
beforç the maaeuver was completed, and that it was caused by the 
conseiquent extra strain. In this concltision we do not overrule a 
finijing of the court which originally heard the case, because, as 
already shown, the issue was not regarded as material, and the évi- 
dence was not weighed with a view to a definite conclusion thereon, 

The decree of the court below is reversed, with instructions ta 
assess the damages of the libelants, and enter a decree in their be- 
half for tiiie amount assessed. 
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PBRRY V. THE PORT ADELAÏDE. 

01strlct Court, B. D- New ïork. December 12, 1893.) 

Chabtejr Paktt— Whoi.e Ybssbl. Chakterbdi — Unauthokizex> . Déviation- 
Extra FitÉidHT Pkopebty of Charterbr— Lien. 

Libelant chartered thé Whole of a ship, and loaded her for a voyage 
from New York to Aden, Amoy, Shanghai, and Yokohama. The ship- 

•Beported by B. G. Benedict, Esq., of the New York bar. 
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owner offlcered and mànned the vessel. At Shanghai the shlp loaded 
cotton on her own account for Kloto, whence she thereafter proceeded to 
Yokohama, and delivered in good order the balance of her original cargo. 
The charter party contained no provision as to shipment of cargo on 
ship's account, and no authority to proceed to Kioto. Libelant sued to 
recover the freight coUected for cargo transported from Shanghai to 
Kioto, and also to recoyer damages for breach of charter. Held, that 
the ship was answerable to libelant either for the freight from Shanghai 
to Kioto, or for damages for breach of charter, but not for both, and that 
a maritime lien against the ship existed In favor of libelant for either 
amount 

In Admirai ty. Libel for freight collected and for breach of 
charter. Decree for libelant. 

Foster & Thomson, for libelant. 
Oonvers & Kirlin, for claimanta. 

BENEDICT, District Judge. The steamship Port Adélaïde was 
chartered by the libelant for a voyage from New York to Aden, 
Amoy, Shanghai, and Yokohama. By the terms of the charter 
party, "the whole of said vessel, with the exception of the necessarj' 
room for the crew, and storage of provisions, coals, sails, and 
cables," was chartered to the libelant The charter party also 
contained the following clause : "Charterers to hâve the full reach 
of yessel's holds, spare bunkers, cabins, &c., the same as if the 
steaiaer was loading for owners' beneât." The shipowners offlcered 
and manned the vessel, and were to receive "for the use of said 
vessel during the voyage aforesaid the sum of £4,500." Bills of 
lading were to be signed by the master, and any différence between 
the charter money and the freight named in the bUls of lading was 
to be settled before the vessel's departure from New York. 

Under this contract the charterer furnished the steamer a full 
cargo from New York, and, the freight named in the bills of lading 
being less than the £4,500 named in the charter party by the sum 
of £453.4.7., the différence was paid by the libelant to the ship's 
agent before the ship's departure from New York. None of this 
cargo was shipped the libelant, but by other shippers found by him. 
It was to be delivered at the ports of Aden, Amoy, Shanghai, and 
Yokohama, respectively, as per the bills of lading signed by the 
master; the greater proportion of the cargo being deliverable at 
Aden, Amoy, and Shanghai. The steamer proceeded to those ports, 
and there duly delivered the cargo consigned to those ports. From 
Shanghai the steamer was bound, by the terms of the charter, to 
proceed direct to Yokohama, and there deliver the remainder of her 
cargo. Instead of so doing, the master of the steamship, with- 
out authority from the charterer, took on board at Shanghai a 
quantity of cotton to be transported in the steamship upon freight 
from Shanghai to the port of Kioto, — a, port not within the terms 
of the charter. The freight on this cotton was collected by the 
ship's agent, and turned over to the shipowners. From Kioto the 
ship proceeded to Yokohama, and there safely delivered the re- 
mainder of the cargo that had been shipped in New York for that 
port This déviation from the voyage described in the charter 
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caused ît delay in reachîng Yokohama of some two or three days. 
So far as appears, however, no ne of the consignées of the cargo 
delivered in Yokohania made any complaint of the déviation to 
Kioto, or any demand upon the charterer by reason thereof. And 
now the charterer Aies his libel against the steamship, seekhig to 
reoover the aniount of the freight received by the shipowners f or the 
transportation of the cotton from Shanghai to Kioto, and also 
damages for the déviation. , 

In regard to the claùn for the freight eamed by the ship in trans- 
porting cotton from Shanghai to Kioto, the contention of the claim- 
ants is that the charter party should be interpreted to mean that 
the charterer was to hâve the right to ship in New York a full cargo 
for delivery at the ports of Aden, Amoy, Shanghai, and Yokohama, 
but, when once the full space cf the vessel had been occupied by him, 
the right to fumish further cargo was exhausted; that the shipown- 
ers, by virtue of their possession and control of the ship, had the 
right to the space in the ship left empty by the delivery of the 
cargo at Aden, Amoy, and Shanghai, , and consequently were en- 
titled to transport on the ship's account the cotton transported 
from Shanghai to Kioto. 

To this View of the effect of the charter party, I cannot assent. 
As I read the charter party, it gave the charterer the right to hâve 
the ship perform the voyage from New York to Aden, then to the 
port of Amoy, then to Shanghai, and then to Yokohama, or to any 
of them, either full or with sufficient cargo for ballast, shipped by 
the libelant or his shippers, and not otherwise; and it gave the ship- 
owners no right to take in cargo on the ship's account at any port 
during the voyage. The loading of thè ship on ship's account at 
Shanghai increased the weight of the ship during the rest of the 
voyage, and by so much retarded her progress. It might also wdl 
be that a shîpment Of cargo on the ship's account from Shanghai 
to Kioto would hâve an important effect upon the ventureia of those 
merchants who, by agreement with the libelant, shipped goods in 
New York for Yokohama under a charter which gave the whole ship 
to the charterer. Authority for a shipment of cargo on ship's ac- 
count should therefore be found plainly set forth in the charter 
party. No such authority is stated in the charter party, and in my 
opinion such authority cannot be implied from the fact that the 
possession and control of the ship remained in the shipowners. 
The possession and control of the ship by the owners during the 
voyage was for the sole purpose of the ship's navigation during the 
voyage. Certainly, no authority to proceed to Kioto, a port not 
included in the voyage described in the charter, is to be found in the 
charter party. 

In my judgment, therefore, the shipment of cotton in Shanghai 
for Kioto on ship's account was a breach of the charter party. But 
as it appears that the ship proceeded from Kioto to Yokohama, 
andj there delivered in good order the cargo shipped in New York 
under the charter party for the port of Yokohama, and in view of 
the terms of the charter party, it seems to me that the charterer 
is entitled to adopt the aét of the shipowners in taking in cargo at 
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Shanghai for Kioto, and to recover the freight earned by the ship 
for the transportation of that cargo, or, at his option, to treat the 
transaction as a breach of the charter party, and hold the ship for 
the damages caused thereby. I do net see how the charterer can 
be entitled to the freight earned by the breach of the charter party,. 
and also to damages for such breach. 

It is said that if the freight collected at Kioto, and paid over ta 
the shipowners, belongs to the charterer, the libelant's claim is 
against the shipowners for money had and received, and is not with- 
in the jurisdiction of the admiràlty. But the service performed in 
earning the freight was a maritime service, and the duties of the re- 
spective parties arise ont of , and ai'e flxed by, the terms of a charter 
party of the ship, and the ship was the instrument used in perform- 
ing the service. Under such circumstances, it is my opinion that a 
maritime lien in favor of the charterer attached to the ship for the 
amount of the freight earned by the steamship by transporting the 
cotton from Shanghai to Kioto, and withheld from the charterer by 
the shipowners. 

The drift of the libelant's argument leads me to suppose that, if 
compelled to elect, the libelant will elect to recover the freight earned 
by the ship; and a decree for the libelant for that amount will there- 
f ore be entered, unless the libelant gives notice of electing to receive 
the damages instead, in which case a référence will be had to ascer- 
tain the amount of such damages. 

The parties will doubtless agrée as to the amount of the freight 
collected. 



McMULLIN et al. v. BliACKBURN. 

(District Court, N. D. California. December 11, 1893.) 

No. 10,467. 

1. ADMIRA.-LTT .TURTSDTCTION— SaLVAGE— C08AT.VOK3. 

Admiralty bas jurisdiction of a suit by a salvor against hls cosalvor 
to recover a share In tbe salvage money, the whole having been recelved 
by the latter under a decree enforcing a salvage contract, and the libelant 
having falled to Intervene In that suit, so that the value of his services 
and the compensation therefor remain undetermlned. 

2. Salvage Suits— Dei.ay in Presenting Claims. 

PromptDflsa should be required in presenting salvage claims, and a 
delay of nearly à year in suing a cosalvor for a share in the salvage 
money recelved by him will be considered in determining the amount of 
the award. 

In Admiralty. Libel by Eobert McMullin, Jacob Koop, and 
Frank Wackrow against D. O. Blackbum to recover shares in salv- 
age money recelved by the latter, Decree for libelants. 

W. H. Hutton, for libelants. 

Geo. W. Towle, Jr., for respondent. 

îfOBBOW, District Judge. In the month of April, 1891, the 
master of the steamer Montserrat found the steamer Wellington 
in a disabled condition on the Pacific océan, about 72 miles south- 
v.59F.no.l— 12 
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west ftomMe jQOuth of the CJolumbia river. Altersome negotia- 
tions, a contiract was eal^ered into between the maater of the 
steamer Wellington and the master of the steamer Montserrat 
for the towage of the former vessel to San Francisco, a distance 
of about 500 miles, for the sum of |15,000. The service was under- 
taken and completed, the shipa arriving in the harbor of San Fran- 
cisco at the expiration ofi about four days. Upon the f allure of 
the owner of thé steamer Wellington to pay the sum agreed upon 
for the toiwage service, D. 0. Blackbum, the master of the steamer 
Montserrat, flled a libel in this court to recover the said sum of 
f 15,000, On the hearing of the case the owner of the Wellington 
resisted the action on the ground thaf the amount claimed was in 
excess of t^hatthe service was reasonably worth. The court de- 
termlned that while the sum of $15,000, agreed upon between the 
masters, was too large for the service rendered, it was not so 
exorbitant as to justify setting aside the contract, and a decree 
was accordingly entered fôr the amount claimed by the libelant 
in fuU for the service rendered. 

In November, 1892, Eobêrt McMuUin, Jacob Koop, and Frank 
Wackrow, mëmbers of the crew of the steamer Montserrat, com^ 
menced this action to recOver their shares of the $15,000 recovered 
by D. O. Blackbum^ aUeging that they were employed as seamen 
on the steamer Montserrat at the timé the towage service was 
rendered the steamer Wellington; that they assisted in bringing 
the latter veasel to the port of San Francisco, and in dôing so per- 
formed services for whicb they had not been hired on board the 
Montserrat. The services rendered the steamer Wellington were 
salvage services. The Wellington, 48 Fed. 475; The Emulons, 
1 Sumn. 207; The A. D. î»atchin, 1 Blatchf. 420; The Saragossa, 
1 Ben. 551; The Emily B. Souder, 7 Ben. 555. Tîie libelants were 
entitled to participate in the award made in the WeUington Case, 
but, having failed to intervene for their interests, the question 
arises, can they now maintain an action in this court against D. O. 
Blaékbiirn, a cosalvor, to recover from Mm their proportionate 
shàres of the satlvage àw^tâ? In Waterbury v. Myrick, Blatchf. 
& H. 34, the <!Ourt assumed, for the purpose of that case, "that an 
action in personam wiU lie by one salvor against a cosalvor to re- 
cover a proportionate share of the salvage compensation, when the 
whôlè is received by the latter, and he withholds the share of the 
former." The question of jurisdiction was, however, not raised, 
and what the court assumed was therefore in the nature of dictum. 

The flrst reported case in this country, where the question was 
directly involved, is that of The Centurion, Ware, 477, decided by 
Judge Ware in 1839. Thé court, in this case, distinctly afflrms 
the right of the salvor to'sue a cosalvor in a court ôf admiralty 
for a proportionate share of salvage 'awàrd, wherè the latter bas 
received the whole award. The cciirt regards stich an action 
as, to ail intents and purposes, a salvage suit. In this case the 
libelant was a saUor who assisted in performing a salvage service. 
Arbitrators flxed upon the amount of compensation, and the whole 
award was paid over to the master. The sailor sued the master 
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for his share, which he recovered. The court, in holding that the 
jurisdiction of admiralty attaehed to libels of this character, 
drew a distinction between the case where "the libfelant does not 
demand a spécifie sum which the master is alleged to hâve received 
to his use," and where he has been decreed a spécifie sum, which 
has been paid to another, and by the latter converted to his own 
use. The court says: 

"He clalms generally an unllquldated sum as a reward for his services as 
a salvor, the amount to be ascertained by a decree of the court. The Ubel is 
founded, therefore, strictly upon the maritime service, a considération over 
which the court has an undisputed jurisdiction. The question at issue Is 
whether he performed such services as entitle him to a reward as a salvor or 
not" 

In Studley t. Baker, 2 Low. 205, decided by Judge Lowell in 
1873, the question is very fully considered and the authorities re- 
viewed. The court stated the conclusion reached: 

"That a court of admiralty has such jurisdiction, I cannot entertain the 
slightest doubt The llabllity of the défendants does not rest on a promise, 
express or împlied, so much as the duty of the owners to pay the men their 
wages, and whatever else Is due them by virtue of their employment in the 
vessel and of the incidents of the voyage. The amount is not liquidated, and 
can be convenlently ascertained only by a court of admiralty, which dlstrlb- 
utes salvage accordlng to Its own views of propriety and justice. The money, 
in this case, was talien by the défendants upon a trust which may sometimes 
be enforceable at law or In equity, and always in admiralty. Indeed, a suit 
for distribution of salvage Is really a salvage suit, and is always so denom- 
inated by good pleaders." 

Roff V. Wass, 2 Sawy. 389, decided by Judge Deady in 1873, and 
aflBrmed by Judge Sawyer on appeal, (Id. 538,) is an open récogni- 
tion in this circuit of the right to maintain such an action. Judge 
Deady relied upon the authority of The Centurion. Hère, the mas- 
ter and owners received, in settlement of salvage services, from the 
parties for whose beneflt the service had been rendered, the sum 
of $5,000 therefor. The libelants sued the master and owners to 
recover the proportionate share of the $5,000, alleging that they 
had received no portion of said money paid for such salvage serv- 
ice, and that the master and owners had wrongfully converted the 
same to their own use. Exceptions were flled to the libel, and, 
among others, the objection was made that the court did not hâve 
jurisdiction. But the court overruled this exception, treating it 
as immaterial. It was maintained by the respondents that the 
libelants should hâve proceeded against the barkentine and her own- 
ers for their share of the salvage. The learned judge disposed of 
this argument as foUows: 

"Admittlng the libelants mlght maintain a suit against the barkentine and 
her owners for their shares of tlie salvage earned In rescuing her from de- 
struction, notwithstanding the payment of the $5,000 to respondents, It does 
not follow that they are bound, or ought, under the clrcumstances, so to do. 
If, as Is alleged, the matter has been adjusted with the respondents, and they 
hâve received a compensation for the whole service, the libelants may alBrm 
such settlement and payment, so far as they are concerned, and recover their 
share of it as money had and received to their use; and this suit is such an 
aflarmance." 
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"And further on he sïÇfsï - 

"It Is éléar, both upon reàsoû and authorlty, that the maSter of a salvage 
vessel, in adjustlng and reoeitîBg compensation for salrage service, is actlng 
as ftgent for tàs owners and crew, and is responsible to them for tlieir respect- 
ive shares thereof ; and where, as in ttils case, it liappens tliat the compensation 
is receivéd by tlie owners of the salving ship in the flrst Instance, the resuit 
Is the same,— they are liable tO the erew for their respective portions of tha 
amount receivéd." 

McGonnochie v. Kerr, 9 Fed. 50, decided by Judge Brown in 1881, 
is the next case. The lihelants sued to recover their share of a 
sum ôf money alleged to hâve been paid tp the master and owner of 
the salring vessel by those for whose beneflt the service had been 
rendered. The court recognized the right of the libelants to main- 
tain the suit in a court of admiralty in the following language: 

"If ihe money in question was paid ta and receivéd by Kerr as salvage 
compensation, and for the entire service, as substantially alleged in the libel, 
I hâve no doubt of the jurlsdiction' ôf this court to compel contribution to 
the libelants in this action. -The reçeipt of the whole compensation as sal- 
vage woùld necèssarily impoift ItS receipt fpr the beneflt of ail other cosalvors 
interèsted in thé same service; and the détermination and apportlonment 
of the sevëral, liiteil'ests of c6sàlyors in the grpss sum receivéd by one of tbem 
would présent queitions pecnlt^ly within the cognizance of a com-t of ad- 
miraïty. Its jurlsdiction hàs been freqUently exereised in such cases In this 
country diiring the last half century. The Centurion, Ware, 477; Roff v. 
Wass, 2 Sawy. 538; Waterbuty' v. Myrick, Blatchf. & H. 34. Numerous other 
instances of this kind are elted by Judge Lowell in the careful opinion glven 
by Mm iti the case of Studlëy'v. Baker, 2 Low. 205, which renders further 
références hère unnecessary." 

But the court declined to grant such relief in this particular case 
on the ground that the amount awarded by an arbitration was in- 
tended and understood by the parties to the award as compensation 
for a towage service, not as rémunération for any salvage service. 
The libelants had an ample remedy against the Colon for their sal- 
vage services, as they were not concemed or considered in the award 
made by the arbitrators; but the court observed that, if the arbi- 
trators had intended thât the award should be for the beneflt of ail 
concemed, (master, owners, and creW,) there would be no question 
as to the right of any cosalvor, whose share was withheld from him, 
to proceed in a court of admiralty to recover his pro rata of the 
award. The case was appealed to the circuit court. 15 Fed. 545, 
Wallace, J., reversed the décision of Judge Brown, but in doing so 
he in no wise impaired the position taken by Judge Brown as to 
the right of a cosalvor to sue. On the contrary, he distinctly afflrms 
the correctness of that proposition. He says: 

"If the payment was receivéd as salvage compensation for the entire serv- 
ice rendered by the Pomona, the libelants are entitled to recover. As it is 
tersely stated by the learned district judge in his opinion, 'tlie receipt of the 
wholé compensation as salvage would necesaarily impprt its receipt for the 
beneflt of ail the çther cosalvors interèsted in the same service.' " 

But he reversed the décision of the district Judge as to the effect 
of the award made by the arbitrators, — that is, whether it was in- 
tended merely as the paiyment to the owners and master alone for a 
tpwage service,! or whether it was designed and considered as a 
settlement in fuU for the whole salvage service. Judge Wallace held 
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that Judge Brown erred iû regarding the award by the arbitratora 
as a payment for a towage service. He held tbat the award was 
intended and regarded as a payment for the entire salvage service. 
Judge Nelson, in The Olive Mount, 50 Fed. 563, assents to the above 
doctrine. 

It bas been established that actions involving considérations of 
salvage services are pecuUarly within the province of the admiralty 
courts, and such a jurisdiction necessarily includès proceedings for 
the distribution of the salvage award. In the présent case the 
libelants ask, in effect, that an award heretofore made to the re- 
spondent, in fuU for a salvage service in which they were engaged 
as cosalvors, shall be distributed in accordance with the rules of 
the admiralty law. It is true that the amount recovered by the 
respondent is not in the registry of the court, but that fact does not 
change the character of the service rendered by the libelants. 
Whether the services rendered by the libelants were salvage services 
is a question involving principles of admiralty and maritime juris- 
diction. Moreover. if the services rendered were salvage services, 
then cornes another important question as to their value. The 
court must détermine — First, whether the libelant is a salvor, or, 
what is the same thing, whether a salvage service has been rendered; 
second, the rémunération to which such salvor is entitled. Thèse 
questions are obviously characteristic of a salvage suit; and, where 
a court is caUed upon to détermine such questions, it is manifestly 
exercising a power conferred by the admiralty and maritime law. 
In the présent case the respondent sets up in his answer that the 
service rendered the steamer Wellington was a towage, and not a 
salvage, service; and the court, in the exercise of its admiralty and 
maritime jurisdiction, détermines that it was a salvage service. 
Next comes the question of rémunération for the service, wherein 
considérations again arise involving principles of maritime law. 
Thus, for instance, the libelant may show that he rendered services 
of such merit or magnitude that his rémunération should be far su- 
perior to that of his cosalvors; or respondent, on the other hand, 
may show that the salvor has impaired or forfeited his right to 
salvage by disobedience or misconduct during the salvage service, 
or by waiver of his claim. 

There might be some doubt of the jurisdiction of this court if, 
in the former suit, the court had fixed the amounts to be awarded 
to the libelants, and the respondent had then received the whole 
award and converted it to his own use. But such is not this case. 
The value of the services rendered and the amount to be awarded 
to each of the libelants are questions yet to be determined, and, from 
the principles stated, I am of the opinion that they are questions 
properly within the jurisdiction of this court, 

The salvage service rendered in this case consisted, as before 
stated, in the towage of the steamer Wellington to San Francisco, 
in which the power and appliances of the steamer Montserrat were 
the chief factors. The labor of the crew of the latter vessel was 
l)ut little in excess of what it would hâve been had the towage serv- 
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ice not been performecL The services crf the libelants were, therè- 
fore, mot of a high OBder of merit Frarthermore, it was nearly a 
year after a decree wasrendered in favor of the respondent in the 
other suit before the libelants brougbt this action. Such a delay 
cannot be encouraged. In presenting claims for a salvage serv- 
ice, ail the parties in interest should corne forward promptly, tbat 
tihie court niay consider and détermine at one time the merit of the 
claim qf each salvor, and the value of the whole service. 

In view of ail the circumstances, a decree wUl be entered ia favor 
of the libelants for $100 each. 
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O'CONNBLL V. PATE. 

(Oircnli Court of Appeals, Sixth Circuit November 6, 1893.) 

No. 66. 

1. MoBTGAaE ON Vessel— Recoud— Failure to Index. 

A mortgage recorded under Rev. St. §§ 4192-4194, relatlng to the rec- 
ord of . oiortgages on vessels, Is constructive notice, altliough not indexed. 
Tlie W, B. Cole, 49 Fed. 587, afflrmed. 
3. Samk— Notice to Pdbchasbk. 

A piirchasèr of a vessèl Is charged with notice of a recorded mortgage 
tîlereon, executed by a previous owner -while holding the record tltle, 
even thougb the mortgage may not hâve been recorded before the biU 
of sale was recorded, by which the previous owner parted with bis title. 

5. SaMB— BONA FiDE PORCHASBB. 

Such notice puts the pùrchaser on inquiry as to whether the vendee of 
the prevlouâ oWner and the subséquent vendees acquiring title before 
the mortgage was recorded dld so, either wlthout paying value or with- 
out actual notice of the mortgage. If noue of such vendees paid value 
wlthout notice, the ptu-chàser takes subject to the mortgage lien. If 
any one of stich vepdees had no notice of the mortgage and paid value, 
he took title freed ifrom the inortgàge. 
4.: Same. ■ 

Such vendee cpuld convey a title freed from the mortgage to ail. the 
livorld except to the wrongdoer who, after taking title with notice of the 
mortgage, frauduleutly sold for value to one without notice of the mort- 
gage, and depWvëd the mortgagee of his lien. Against the wrongdoer, 
when the tltle revests in him, the lien of the mortgage Is revived. 

6. Bame. 

One who pinrchases the second title of the wrongdoer Is put upon in- 
quiry by the record of the mortgage and the recorded fact that hls ven- 
dor once acqulred the tltle uhder a bill of sale executed after the mort- 
gage but recorded before It, as to whethér hls vendor had not actual no- 
tice of thiÇ mortgage when he flrst took tltle and fraudulently parted with 
It to an Innocent purchai?er. It foUowa that the pùrchaser can take no 
better tltle than that held by the wrongdoer, and that the intervention 
of bona flde pUrchasers for value wlthout notice in the chain of title be- 
tween the flrst title and the second title of the wrongdoer cannot aid or 
better the tltle of the wrougdoer's vendee. Severens, District Judge, dis- 
senting., '. , : 

6, Same. 

An as^igbëe of a mortgage on a vessel Is chargeable with constructive 
notice 'Of à prier recorded mortgage, notwlthstanding thàt the asslgned 
mortgage was: given to seoure a negotiablë note. 
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Appeal from the Circuit Court of the United States far the West- 
«rn Division of the Southern District of OMo. 

In Admiralty. Libel by Léo Baumgartner against the steamer 
W. B. Cole for supplies. F. 3. O'Connell and C. M. Pâte inter- 
Yened as claimants under mortgages held by each, as to which the 
district court adjudged the lien of Pate's mortgage superior to that 
of O'Connell, and this decree, on appeal by O'Connell, was affirmed 
by the circuit court 49 Fed. 587. O'Connell again appeals. Af- 
firmed, 

Statement by TAFT, Circuit Judge: 

This case was begun by a libel flled by Léo Baumgartner against the 
steamer W. B. Cole in admiralty in the district court for the southern dis- 
trict of Ohio. Baumgartner was the owner of a supply claim against the 
steamer, and libeled her for Its satisfaction. The steamer was ordered sold 
by the decree of the district court, and the fimd brought Into court for dis- 
tribution between Baumgartner and other intervening dalmants. The ques- 
tion presented in this appeal was one of priority between two mortgage 
e'aimants,— Pâte, the appellee, and O'Connell, the appeUant. The fund re- 
maining in the court af ter the payment of prier claims was not suflicient to 
satisfy both mortgages. The facts were as follows: 0. M. Pâte and P. B. 
Bradley were, in the year 1889, joint and equal owners of the steamer W. 
B. Oole, engaged In navigation on the Ohlo river. In May of that year. 
Pâte sold his half interest in the boat to John Bshman, Jr., for $1,500, of 
which $500 was paid in cash, and the remainder In two notes of Eshman for 
$500 each, secured by a mortgage on the one-half interest In the boat sold. 
Bradley, the other owner of the boat, witnessed the mortgage, and went with 
Pâte to the office of the collecter of the port at Cincinnati, where Pâte lef t the 
mortgage for record on the day of its exécution. The clerk of the coUector, 
who received the mortgage, did not indorse upon it the date of its receipt, 
and the mortgage was mislaid, and not recorded during the term of the then 
coUector. The succeeding collector found the mortgage some time after Sep- 
tember, 1889, but for reasons not appearing in the record, It was not recorded 
until March 6, 1890. In January, 1890, Pâte made Inquiry at the office of the 
collector, and was told that it had not been recorded. The mortgage was not 
indexed in accordance with the statute before March 30, 1890. Bshman sold 
his half of the boat to Bradley, and Bradley paid Pâte $200 on the $1,000 
due under the Bshman mortgage. January 17, 1890, Bradley sold the entire 
interest in the boat to the Moscow & Cincinnati Towboat Company for $3,000, 
the sale bemg evidenced by a bill of sale properly exeouted and recorded upon 
the same day. The towboat company, by the bill of sale dated March 7, 
and recorded March 8, 1890, sold the boat to W. H. Wright for $3,000. At the 
same time, Wright executed and delivered to Bradley a note for 30 days for 
$1,300, secured by mortgage on the boat This mortgage was left for record 
March 8, 1890, and was duly recorded in the coUector's office. On March 28, 
1890, Bradley sold and assigned the note and mortgage for value to F. J. 
O'Connell, the appeUant. O'Connell made no Inquiry at the coUector's office 
to find out whether there was any prier recorded mortgage upon the boat 

T. N. Eoss and Miner & CarroU, for appellant 
Philip Eoettinger, for appellee. 

Before TAFT. Circuit Juàge, and BAER and SEVERENS, Dis- 
trict Judges. 

TAFT, Cïfcuit Judge, (after stating the facts.) The question 
whether a mortgage on a ship delivered to the collector of a port 
to be recorded, as provided by sections 4192-4194, Rev. St. "D. S., 
is constructive notice to subséquent purchasers if, through the nég- 
ligence of the collector, it is not actually recorded, was much dis- 
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cussed in the briefs and arguments of counsel. It is by no means 
free from difficulty, and, as.the decree of the court below eau be 
satisfactorily afflrmed on another ground, we express no opinion 
thereon. 

The subject-matter of this controversy is the one-half interest in 
the steamboat W. B. Cole, which Pâte held in May, 1889. He held 
this, as he had a right to do, independent of Bradley, and could 
mortgage it and grant it without Bradley's consent. We may 
therefore dismiss the other half of the boat from our considération, 
and regard the case as if Pâte had owned the en tire boat. 

Pâte sold the boat to Eshman, May 8, 1889. Eshman mort- 
gaged to Pâte on the same day. Eshman sold to Bradley some' time 
thereafter. Bradley sold to the Moscow & Cincinnati Towboat 
Company, January 17, 1890. Pate's mortgage from Eshman was 
recorded March 6, 1890. The towboat company sold to Wright, 
March 7, 1890, and the bUl of sale was recorded March 8, 1890. 
Upon the same day, Wright gave his note at 30 days and mortgage 
to Bradley, and the mortgage was duly recorded. Bradley sold 
this noïè. and mortgage to O'Connell, March 28, 1890, before the 
note had fallen due. Bradley had notice of the Pâte mortgage 
when he bought from Eshman. It does not appear that the Mos- 
cow & Oinciïiûati Towboat Company had any notice of that mort- 
gage when they bought from Bradley, and at that time the mort- 
gage was not recorded. It is clear that the Moscow & Cincinnati 
Towboat Company was a bona flde purchaser of the boat from 
Bradley, and, as its title was recorded before the Pâte mortgage 
was recorded, it did not take subject to the Pâte mortgage. It 
had neither actual nor constructive notice of the existence of that 
lieii, Whether Wright had notice of the lien or not, he took ail 
the right in the boat which the Moscow & Cincinnati Towboat Com- 
pany coi^ld cpnvey, and therefore he also held his title to the boat 
free from the Pâte mortgage. 

When Wright conveyed to Bradley, the title to the boat as a 
mortgagee revested in him who had been guilty of the original fraud 
in selling a boat, which he knew to be mortgaged, free from that 
mortgage. As against him, Pate's equity was revived, and Bradley 
held the mortgage on the boat subject and junior to the Pâte mort- 
gage. Story, Eq. Jur. § 410; Bisp. Eq. par. 265; Perry, Trusts, 222; 
Daniel, Neg. Inst. (3d Ed.) § 805; Church v. Buland, 64 Pa St. 432; 
Ashton's Ajppéal, 73 Pa, St. 153; Sawyer v. Wiswell, 9 Allen, 39; 
Kost V. Berider, 25 Mich. 516; Kennedy v. Daly, 1 Schoales & L. 
355, 379. 

The question now is whether O'dopnell, who purchased from 
Bradley fortàltte, got any better right than Bradley had in the 
mortgage which Wright had executed to him. CConnell had con- 
structive notice -of the Pâte mortgage, because when O'Connell 
bought, March 8, 1890, the Pâte mortgage had been recorded. It 
had not been indexed, but it is generally held in ail the authorities 
that theifciilure to index' a mortgage, if the mortgage is recorded, 
does nofc dfestroy the priority acquired under the law by recording 
the mortgage. ■ The indexi,ng is for the beneflt of the subséquent 
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parchasers, and a faîlure to properly index is a violation of the 
duty of tlie recording offlcer, owing, not to the person tendering 
the instrument for record, but to the subséquent purchasers, who 
are interested in discoverlng whalt the instrument contains. Green 
V. Garrington, 16 Ohio St. 548; Jones, Mortg. § 553. 

If O'Connell had constructive notice of the mortgage from Esh- 
man to Pâte, he was bound to know that, if Bradley had actual 
notice of the Pâte mortgage when he bought from Eshman, the 
statute would not protect Bradley from the Pâte mortgage. He 
was further bound to know that if Bradley, with actual notice of 
the Pâte mortgage, had sold the boat to the towboat company free 
from the mortgage, the subséquent reTesting of the tltle in Bradley 
would revive the equity which Pâte held against Bradley when he 
first purchased the boat from Eshman, and would give Pate's mort- 
gage priority over Bradley'a It therefore foUows that O'Connell's 
position in receiving a mortgage from Bradley is exactly the same 
as if neither the towboat company nor Wright had intervened in 
the chain of title, for he was bound to know that he could get from 
Bradley nothing more than a title affected by the same equity in 
favor of the Pâte mortgage with which Bradley's original title was 
affected. 

It is said, however, that O'Connell was not charged with con- 
structive notice of the Pâte mortgage, because the mortgage was 
ont of the chain of title. The chain of title disclosed by the record 
showed a conveyance from Pâte to Eshman, from Eshman to Brad- 
ley, from Bradley -to the towboat company, from the towboat com- 
pany to Wright, and from Wright to Bradley. Eshman was in 
the chain of title. The mortgage, which was recorded, bore date 
at the time when Eshman was shown to be the owner of the boat, 
though recorded at a later date, and after Eshman had parted with 
his title, The authorities are uniform in holding that a subséquent 
purchaser is charged with notice of whatever appears in the chain 
of title. The mortgage of Eshman to Pâte was in the chain of 
title, because it was executed by one who owned the boat, while he 
owned it. The fact that it was recorded at a time after he had 
parted with the possession of the boat does not take it ont of the 
chain of title. 

In Flynt v. Arnold, 2 Metc. (Mass.) 619, 622, Chief Justice Shaw 
says, in discussing the effect of the recording acts: 

"Suppose, for Instance, A. conveys to B., who does not Immedlately record 
his deed. A. then conveys to O-, who has notice of the prior unregistered 
deed to B. C.'s deed, though first recorded, wiU be postponed to the prior 
deed to B. Then suppose B. puts his deed on record, and afterwards O. con- 
veys to D. If the above views are correct, D. could not hold against B.— not 
in right of 0., because, in conséquence of actual knowledge of the prior deed, 
C. had but a voidable title; and not in his own right, because, before he toolî. 
his deed, B.'s deed was on record, and was constructive notice to him of the 
prior conveyance to B. from A., xinder whom bis title is derived." 

Again, the leamed chief justice said: 

"The practical conséquences resulting from this vIew of the registry acta 
would seem to be thèse: If a prior conveyance Is recorded at any time, how- 
ever late, before a subséquent conveyance is made by the same grantor to 
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a second granteèi the r^glstçatlon of the deeâ Is conclusive légal notice to tbe 
second grantee of such wlôr conveyancé." 

Thé 'saine doctrine is held in Mahoney v. Middleton, 41 Cal. 41; 
English V. Waple?, 13 lowa, 57; Van Bensselaer t. Clark, 17 Wend. 
25; Van Aken v. Gleasan, 34 Mich. 477; Jackson v. Post, 15 Wend. 
588; Faïlas V. Pierce, 30 Wis. 473. 

In the iast case Chief Jtfstice Dixon dèliVered a very interesting 
opinion, in which he explained the reason for the rule. He says, 
on page 473: 

"Now, lihe reason why the purchaser from O., In the case flrst above sup- 
posed, who- bnys after the recording of the prlor deed to B. ftom A., also the 
grantor of 0., is bound to take notice of B.'s deed, or of thè fact that the true 
tltle Is or may be in B., Is that such purchaser, in loolsing upon the statute, 
sees that B.'s- prior and paramonnt tltle at cominon law is not to be divested, 
or lils deed avoided, except upon the happening of three distinct events or 
contingencies, the absence of either of which -wlll save the title of B., or prove 
fatal to that claimed by C, or which may be acqulred by a purchaser from 
him, Those events or contingencies are— First, good faith In C, I. e. the piu-- 
chase by hiin, without notice of the previous conveyance to B.; second, the 
piiyment of a valuable considération by C; and third, the first recording of 
O.'s deed. The purchaser from O., looking upon the record, sees— First, the 
prier conveyance from A. to B.; and, second, the flrst recording of C.'s deed. 
Of thèse twp facts.the record informs him, but, of the other two facts requi- 
slte undeir tliè Statute to coustltnte valid title In O. as against the prier pur- 
chaser, B., the record gives him no information. For linowledge of the othgr 
two facta, namely, the good faIth of C. and valuable considération paid by 
him, the purchaser from, or any one claimlng title under, 0., as against B. 
or his grantees, must Inquiré elsewhere than by the record, and is bound at 
the péril of his tltle, or of any rlght which can be granted by or claimed un- 
der O., to ascertain the existence of those facts. • * • The opération of 
the statute, so far as it goes, in favor of the flrst purchaser, is not limited, 
and does not stop or ceasewith the flrst, second, or third, or any specifled 
number of flrst recorded subséquent con voyances to subséquent purchasers, 
or fron^ one such purchaser to another, and consequently the right of the flrst 
purchaser to save himself by the recording of his deed continues, or may 
continue, after any number of subséquent conveyances hâve been recorded; 
for If the facts exlst that such subséquent purchasers, one and ail, bought, 
either not in good faith, or not- for a valuable considération, then his prier 
deed wlll hold, and the tltle conveyed by It be preferred." 

It is obvions from the foregoing authorities that the proper con- 
struction of the recording acts charges every person taking title 
with ail conveyances or mortgages made by any one In the chain of 
title while he holds title, whether the recording of such convey- 
ances occurs then or not If, upon the record, a prior conveyance 
seems to be defeated by a subséquent one through delay in record- 
ing, then the person taking title must inquire as to the facts which 
might défeat the statutory effect of such prior record. 

But it is said that beca,use O'Conûell, in an examination of the 
record and an investigation dehors the record, would hâve discovered 
the faiît that the towboat company had acquired a good title as a 
bona flde purchaser from Bradley, he cannot be chargea with notice 
as to the condition of the title on the record previous to that convey- 
ance. This view, in our opinion, cannot be sustained. A purchaser 
is charged with notice of his chain ôf title, whether the grantees 
therein are bona fide purchasers or not Whether such constructive 
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notice will defeat Lis title is quite another questioBu O'Connell 
could not, by an examination of tke record, know that the towboat. 
Company was a bona flde purcliaser, without knowing that it ac- 
quired title from Bradley, and therefore that Bradley was in the 
Chain of title. O'Connell also knew that Bradley was his immédi- 
ate assigner, and that equities against Bradley, existing when he 
first acqnired the title, would revive against him as a mortgagee. 
Therefore, he was put upon inquiry in regard to Bradley's bona fldes 
in référence to conveyances and mortgages appearing upon the re- 
cord, recorded subsequently to Bradley's first title, but executed prier 
thereto. 

In other words, O'Connell's position is not affected by the question 
whether the towboat company and Wright had an indefeasible title, 
by the reason of a want on their part of actual or constructive notice, 
because the revesting of the title in Bradley éliminâtes their inde- 
feasible title from further considération, and makea the situation 
exactly as it was when Bradley first held the title. O'Connell had 
notice that Bradley had taken the title from Eshman. He knew 
that he was buying his mortgage from Bradley. He ran the risk, 
therefore, of Bradley's having actual notice of the Pâte mortgage 
when he acquired title. Bradley, it is admitted, did hâve actual 
notice of the Pâte mortgage. Therefore, the constructive notice 
which O'Connell received of the Pâte mortgage put him on inquiry 
as to hbw Bradley's title was affected by it. As that title was sub- 
ject tô the Pâte mortgage, O'ConneU can take nothing more. 

But it is argued that O'Connell is protected in this case by the 
negotiable character of the note which he received from Bradley, 
to which he acquired title before maturity. It is said that, as the 
mortgage was given to secure the note, it was an incident to the 
note, and went into the hands of O'Connell as free from original 
equities as the note. There is no doubt that under the commercial 
law, as administered in the fédéral courts, a mortgage given to se- 
cure a negotiable instrument passes to a bona fide purchaser as free 
from original equities as the instrument whose payment it secures. 
Carpenter v. Longan, 16 WaU. 271. 

But how does this principle affect the case at bar? The original 
equities, which are barred by the transfer of the securing mortgage, 
are equities of which the assignée has neither actual nor constructive 
notice. O'Connell had constructive notice from the record of Pate's 
possible equity against Bradley, and, when he bought from Bradley, 
he therefore took at his péril. Wright had a good title, and could 
convey one. When Bradley took title, however, it became tainted, 
by his préviens relation to the title. O'Connell, by reason of the 
negotiable character of the note, took Bradley's title free from any 
équitable défense by Wright against the mortgage not disclosed 
by the record; but whatever infirmity there was in Bradley's title, 
apparent, or suggested by the record of the coUector's oiïice, O'Con- 
nell was bound to know at his péril. It seema manifest that the 
doctrine of negotiability does not do away with the effect of the 
recording acts. Daniel, Neg. Inst (2d Ed.) § 834b; Lin ville v. 
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Savage; 58 Mo. 248; Logan v. Smith, 62 Mo. 455; Sims v. Hammond, 
33 lowa, 368; English v. Waples, 13 lowa, 57. 

Fînally, it is argued that in order to give Wright, the purchaser 
from the towboat company, the full beneflt of the title of the towboat 
coiûpany, it is necessary that he should be able to dispose of that 
good title to any one, and that as O'Connell held the mortgage, as 
from Wright, by Bradley's assigmaent, he took the title which 
Wright was able to con,vey, Wright was able to eonvey a good title 
to everyone in the world but Bradiey, Bisp. Eq. par. 265. As 
agat^ist Bradiey, Pate's equities revived. O'Connell could not get 
any better title to the boat by the mortgage than Bradiey had, if he 
knew that Bradley's title was defective. We hâve shown that he 
was charged with notice of a defect in Bradley's title, and notice is 
équivalent to knowledge. 

The decree of the circuit court affirming the decree of the district 
court hplding Pate's mortgage prier in right to that of O'Oonnefl 
upon the one-half of the boat covered by the Pâte mortgage is ,af- 
flrmed, at the costs of the appellant. 

SEVEIlENS, District Judge, (dissenting.) I regret my inability 
to concur in the proposed disposition of this case. In my opinion, the 
resuit is wrong, and the reasoning upon which the resuit is reached 
is not foupded upon Sound principle or warranted by authority. 

1 Upon a caref ul examination of aU the cas^s cited, the text-books re- 
ferred to, and the cases cited by them, and some other authorities not 
referred to, I cannot see that they sustain the positions assumed in 
regard td this case. In the case of Plynt v. Arnold, quoted from 

2 Metc. (Mass.) 619, 622, the illustration entirely fails to support the 
proposition for which it is cited, if there be inserted in the case 
there supposed what was the fact hère, namely, that C. conveys to 
D. before B. puts his deed on record. That changes entirely the 
whole linë of conséquences. The same observation is true of the 
discussion in Fallas v. Pierce, 80 Wis. 443. The application of 
the remarks in that case to the facts in this as ground for the con- 
clusion soTight to be deduced ignores the controUing fact that the 
towboat company, by its purchase, became the absolute owner of 
the boat^ ffnd the lien was lost. Having ascertained this from an 
inspection of the registry, and on inquiry into the fact of the pay- 
ment of valuable considération in good f aith by the towboat com- 
pany, the purchaser could take and stand on that title, and he was 
not bound to look further, for he would not be affected by the de- 
fective status of a prior party, even if he knew of it 

The recording of a conveyance after the grantee has lost ail title 
by reason of the prior record of the deed of a bona flde purchaser 
is not constructive notice to a subséquent purchaser from that bona 
fide purchaser of anything except that, whatever his pretensions, 
they hâve b^n eut ofl. Surely, such subséquent purchaser is not 
thereby bound to pursue an inquiry which would end in an im- 
material discovery. 

Then, secondly, a&suming that Wright stood in the place of ab- 
solute owner of the property, he had the privilèges which belong t» 
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that character, one of which was to convey ît to anybody in security 
for his obligation, and thus give his note commercial value. His 
right to do this was not restricted to the privil^e of mortgaging 
it to such persons as might not be aflected with equities with wMch 
he h ad nothing to do, any more than any bona flde holder is pre- 
vented from communicating his riglits to another, even though the 
latter may be the only one, or is one of a few, who has or hâve 
notice of equities which are obsolète as to the bona flde holder. 

Thirdly. But ît is said that Bradlej, on becoming mortgagee, 
was charged with an equity in favor of Pâte in his (Bradley's) re- 
lation to the boat, because Bradley sold the boat to the towboat 
Company without disclosing Pate's lien, and thus eut the latter 
ont. It is held by the majority of the coilrt that it was fraud- 
ulent in Bradley not to inform the purchaser of the unrecorded 
mortgage. 

Taking this to be so, for the purpose of the discussion, it raised 
an equity which was collatéral to the title. The lien had become 
dissociated from the title, and the equity survived only by reason 
of Bradley's demerit He was not charged with it simply, or at 
ail, because he had notice of the equity of Pâte when he took the 
mortgage from Wright, or because of anything in the recording 
laws. It was a gênerai equity attaching to him i>ersonally. The 
lien had been detached, but Bradley had corne into such a situation 
that equity acted upon his conscience. That is the theory of the 
équitable doctrine of the revival of the trust 

Lastly. The mortgage is a mère incident of the note given by 
Wright. It is not to be treated as an independent thing. It is 
urged that O'Connell knew he was buying the mortgage from Brad- 
ley. This seems to me to indicate a misapprehension. What he 
knew was that he was buying the note of which the mortgage was 
the security, given by Wright to communicate value to the note, 
and thus enable Wright to get money on his note. It is also 
said that "the original equities which are barred by the transfer 
of the securing mortgage in such a case are the equities between 
the mortgagor and mortgagee," as if equities of that kind were the 
only equities which are barred. This ignores the relation of the 
mortgage to the note. It is impossible to hold that the rule above 
stated is the one (as thus limited) which applies to the transfer of 
negotiable paper before due. In such case the transfer cuts o£f ail 
equities of third persons. To illustrate, if Bradley had taken the 
note as a mère agent or trustée for another, his negotiation of the 
note to a bona flde holder would give a perfect title to the latter, 
discharged of such equities as attached to him, and the mortgage 
would go with it, even though he did not transfer it at ail. What 
Wright did was not merely to promise to pay Bradley the note, 
but it was also a direct promise to pay it to the indorsee, and the 
mortgage secured this promise. The indorsee did not take an as- 
signment from Bradley of Wright's promise to pay the note to 
Bradley. He passed by Bradley, and is independent of his merits. 
The security passed and inured in the same way. 
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Says Jones on OhatteliMortgages, (3d Ed. § 503:) ; 

"H the debt be in the fofm of a negotiable promissory note, the assignée 

hylndursement takes the ii|portgage as he takes the noté, frée from ttny Oij- 

u^tlfs whlch exlsted in faTOj; <}f thlrd persons vrhlle It was held by the mcfft- 

gagee." . 

ÂJïà this, in eflect, is, what was supposed to hâve been dêcided 
in Gftrpenter v. Longan, 16 Wall. 271. See Kenicott v. Supervisors, 
Id., at top of page 469 ji and Sawyer v. Prickett, 19 WaU., near bot- 
toni of page 166; Sweet-v. Stark, 31 Fed. 858. 

If O'Connell were to hâve foreelosed his mortgage; thè pnrchaser 
ait the sale would acquire the title which Wright had when he gave 
the mortgage; otherwise, eveiy indorsee of negotiable paper se- 
cured by mortgage Is at the péril of any intervening eqùities which 
may hâve attached to parties while it was in their hands, — a re- 
sult utterly destructive of the object of the rule which ties the se- 
curity to the note, and attributea to the former the color and 
charactep of the latter. 



PBNNSÎLVANIA R. CO. v. CENTRAL R. CO. OF NEW JERSEY. 
Plstrlct Court, S. D. New York. June 24, 1892.) 

1. Navigable Watbbs— Obstruction bv Railroad Drawbbidge— Signals. 

I^roprietors ol drawbridges. over navigable streams are bound to use 
reàsonable means to avoid accidente, and not to obstruct navigation, in- 
cluding the use of available signais to avoid misunderstanding and col- 
lision, though not expressly requlred by statute. 

2. Same^Pekperbncb to Raileoad Trains. 

A tug wlth a tow on a hawser In going up the channèl of Newark Bay, 
on approaching the defendant's draw bridge, and when at a reàsonable 
distance theréfrom, gave the usnal signal of three whlstles, showing her 
wlsh to go ttirough the draw. No answer was recelved, and the whlstles 
were repeated several tirnes. When wlthin 1,500 or 2,000 feet, or nearer, 
a railrOad freight train was seen approadiing the draw, some two miles dis- 
tant, aijd the draw was not opened. No answering signais were glven; 
and noue were ciistomarily glven on that bridge. Alter the railroad train 
had passed, the drawbrldge was seen openlng, — and a green light set on 
the draw, showing that fact. The tug had maneuvered for delay as well 
as she could In the mean time, and when the draw was opened proceeded 
through 4t,. using ail reàsonable skill; but through the delay In answering 
her signais and the cross set of the tide, the tow came in contact with 
the pier on one side of the draw, and was Injured. Beld^ that the défend- 
ant was answerable for négligence in glving no answering signais, and 
for an unreasonable préférence glven to the railroad train, thereby un- 
reasonably obstructing and embarrassing the navigation of the tug and 
tow. 

In Admiralty. Libel by the Pennsylvania Kailroad Company 
against the Central Railroad Company of New Jersey to recover 
damages for collision of a scow with a bridge abutment Decree 
for libelant. 

Robinson^ Bright, Biddle & Ward, for libelant. 
De Forest & Weeks, for respondent. 

BROWN, District Judge. On the 15th of November, 1891, at 
about 5:30 A. M., the scow Senate, with a cargo of about 160 tons 
of brick, while proceeding up. Newark bay in tow on a hawser from 
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the steam tug Winnie, bound for Newark, in going through the west- 
erly passage of the draw of the Centrai Bailroad bridge, came in 
contact with the chamfered end of the central abutment The bow 
of the scow waa square on deck, but sloping beneath. In the con- 
tact with the pier, a plank f rom its side was thrust through the bow 
of the boat below the water line about a foot inside of the sloping 
corner beam, which caused a leak, from which she sank soon after 
passing through the draw. The above libel was filed to recover 
the damages. 

The libelants claim that this collision was not through any négli- 
gence of the tug, but through the négligence of the défendants in 
not opening the draw when signaled by the tug, and in compelling 
her to wait for a freight train, without giving her any answering 
signal to show their intention, thereby so embarrassing her in the 
handling of her tow, that, through the cross set of the tide, col- 
lision resulted, without any f ault on the part of the libelants. 

The évidence leaves no doubt that as respects the management of 
the tug, the signais given, and the trains passing, the accQunt of the 
libelants is more accurate than that of the respondents. The de- 
fendants' évidence with regard to the passing of the trains, well 
illustrâtes how little reliance can be placed on the gênerai recollec- 
tion of persons in regard to ordinary occurrences under their im- 
médiate observation when their memory is not charged with the 
matter at the time. Several of the witnesses from the bridge tes- 
tified most positively that no train went past within a couple of 
hours before the tug and tow went through, and that there was no 
détention or delay; whereas, it subsequently appeared, by incon- 
trovertible évidence, that at least three trains had passed within an 
hour, and one of them at about the same time the tug captain stated. 

The undoubted facts, therefore, are, that the tug, pursuing the 
usual course to go through the westerly passage of the draw, gave 
the usual signal of three whistles when about half a mile distant. 
No answering signal being received, and no évidence appearing that 
the draw was opening, the tug, after running 400 or 500 feet, gave 
a second signal, and after that saw a freight train coming from Sing- 
er's factory to the westward about two mues off. The tug then 
stopped and drifted tiU the train had passed, when a third signal of 
three whistles was given, and afterwards three more, after which 
the draw was seen to be turning open ; whereupon the tug started 
up full speed in order to get her tow properly into shape for going 
into the passage; but in conséquence of the waiting and drifting 
meantime, and of the set of the tide, the starboard corner of the 
scow struck with a heavy blow the sloping corner of the pier, some 
two or three feet fi'om the angle, with the resuit above stated. 

It was not the practice in the management of that draw to give 
any answering signais to vessels desiring to go through. In the 
daytime, vessels in passing are required to wait until they see the 
draw beginning to open; in the nighttime, a red light is exhibited 
when the draw is closed, and a green light when it is off; and ves- 
sels do not know that the draw is opening until the green light is 
seen. 
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The prôprîetors ot & drawbridge over navigable waters of tîîe 
United States, are botind tô nsélt in such a mannër as not unneces- 
«arîly to obstnict navigation, (Blanchard v. Telegraph Co.j 60 N. Y. 
810; The City of Richmond, 43 l'ed. 85, 88;) and this duty inclndes 
thè use of ail reasonable methods tending to avoid accident or col- 
lision. This principle Is not disputed by the counsel for the re- 
spondents. Their défense and much of their évidence were to the 
effect that ail reasonable facilities were in fact given to thisi tug; 
that the draw was open when the vessel was more than half a mile 
belowj that there was no delay, no train, and no stopping of the 
tug. This défense, on the facts, I am obliged to discrédit, as 
above stated; being satisfled that the libelants' account of the mat- 
ter is correct 

With a freight train two miles distant, and a tug with a tovf on 
a hawser côming up with the tide not over 1,500 or 2,000 feet away, 
the refusai to open the draw in order to give a préférence to so dis- 
tant a train, was an unreasonable and unjustiflable obstruction of 
the tug and tow. Its unreasonableness was increased by the 
omission to give any signal, which left the tug in uncertainty what 
to do, or what to expect. The practice of the bridge to give no an- 
swering signais, is one little to be commended, and is liable often 
to place the bridge in the wrong. The draw is worked by steam; 
and answering signais, such as are given uiron other bridges, could 
be given without difificulty. True, signais are not made a stat- 
utory duty. But the practical necessity of such signais is mani- 
fest, particularly where there is a cross set of the tide; because 
without them it is impossible for the approaching vessel to know 
with any certainty whether she can safely continue ou towards the 
draw, or whether she must stop and maneuver for delay. The em- 
barrassment to a tug incumbered with a tow upon a hawser is still 
greater; and this is so évident, that I hâve no hésitation in hold- 
ing that the omission either to open the draw when the tug is at a 
reasonable distance, or to give prompt notice by some practicable 
answering signal if the draw cannot then be opened, is négligence 
and misconduct; because it violâtes the rule that is obligatory upon 
ail peraons charged with duties conceming navigation, to use ail 
reasonable and practicable means of avoiding collision and the at- 
tendant losses of life and property. Edgerton v. Mayor, 27 Fed. 
230. The défendants néglected this duty in the présent case; that 
was the efficient cause of the accident, and I do not flnd any lack of 
reasonable skill and diligence on the part of the tug. 

Decree for the libelants, with costs, with an order of référence to 
compute the damages, if not agreed upon. 



CENTRAI. R. CO. OF NEW JERSEY v. PENNSYL VANIA R. 00. 

(Circuit Court of Appeals, Second Circuit December 5, 1S93.) 

1. Navigable 'Watbbs— Obstruction bt Bailroad Drawbeidgb— Stgttai-b. 
A railroad company, In- màlntalalng a drawbridge over navigable wa- 
ters, must exercise reasonable care, not only not to Impede tbe saf« 



CENTRAL H. CO. V. PENNSYLVANIA R. CO. 193 

navigation of passing vessels, but to obviate any nnnecessary delay 
thereto. 
S. Samb— Neciligbkcb — Injitky to Passino Vessblb. 

Wliere the openlng of a raiiroad drawbridge Is so unreasonably delay ed, 
after proper signais, that a slgnaling tug, wlth her tow, Is unable to 
'make the passage wlth safety, and in attempting to pass through, In the 
exercise of the best judgment and proper diligence of those navlgatlng her, 
the tow la Injured by collision wlth the bridge, the raiiroad company 
is liable. 

Appeal from the District Cîourt of the United States for the South- 
ern District of New York. 

In Admiralty. Libel by the Pennsylvania Eailroad Company 
against the Central Eailroad Company of New Jersey to recover 
damages for the collision of a scow with a bridge abutment. De- 
cree for libelant. Kespondent appeals. 59 Fed. 190, aflarmed. 

George Holmes, for appellant. 
Charles Hough, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PEE CUEIAM. In disposing of this appeal, we do not find it 
necessary to pass upon the question of the competency of the évi- 
dence received in the court below respecting the signal codes, or 
régulations adopted by other railway companies operating draw- 
bridges in the vicinity of the appeUant's bridge. It was the duty 
of the appellant, in exercising its right to malntain a drawbridge 
over navigable waters, to respect the rights of the public, and in 
this behalf to exercise reasonable care, not only not to impede the 
safe navigation of passing vessels, but also to obviate any unneces- 
sary delay to such vessels. Wiggins v. Boddington, 3 Car. & P. 
544. It is manifest that this duty cannot be properly discharged, 
in view of the character of the water way, and the extent of ,the 
commerce upon it, without employing and enforcing a System of 
signais by which approaching vessels can be informed, when at a 
safe distance from the bridge, whether they are at liberty to pro- 
ceed, or whether they must maneuver for delay. In the présent 
case, those in charge of the tug navigated her with ail reasonable 
care, supposing, as they had a right to, that the draw would be 
opened seasonably to permit the tug and her tow to pass. When 
it became apparent that the draw was not to be opened, the tug 
etopped. Incumbered as she was with a heavy tow, and en- 
countering the force of the tide, she was in an embarrassing sit- 
uation when the draw began to open. There was danger that the 
tow would hâve been set by the tide against the east pier if the 
vessels had attempted to take the easterly passage. The pilot of 
the tug, in the exercise of his best judgment, took the westerly 
passage. We cannot flnd upon the évidence that he erred in do- 
ing so. Notwithstanding the exercise of proper diligence in try- 
ing to pass through the draw, the tow was brought in contact with 
the end of the central abutment, and sustained the injuries for 
which damages were awarded by the decree appealed from. We 
conclude that there was no fault on the part of the tug or of the 
v.59F.no.l— 13 
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Mbèlattt'fl tow, and that tlie appellant is responsible for the injuries 
to the tow because of its neglect to seasonably open tbe draw, or 
to notify the vesséls that it did not intend to do so when they 
wéxei Buflaciently far away to permit them to adopt proper précau- 
tions for their own saf ety. The decree is afarmed, with costs. 



THE rNVERTROSSAOHS aûd THE JAMES McCAULLEY. 

THE JAMES McCAULUEY v. THE PEROY BIRDSALL et aL 

tOircult Court of Appeals, Thlrd Circuit November 21, 1893.) 

No. 14. 

Collision— Vbssbl at Anchor— Tua and Tow. 

A heavy ship in light ballast, with a pilot aboard, whlle coming up the 
Delaware river in tow of a tug on a hawser 120 to 130 fathoms long, 
strucii a schooner lyljig at anchor at Bombay Hook, a quarter o£ a mile 
west of mid-channel, the channel there being one mile wide for vessels 
of deep draft. The tug was compétent to handle the ship, and was not 
in f ault as to the course taken to pass the schooner, but the ship failed 
to foUow her, and impeded her progress eastward by hânging on her port 
quarter. Beld, that the collision was caused solely by the f ailure of the 
ship to properly folio w the tug, and the ship was alone liable for the 
damage. 55 Ped. 683, modified. 

Appëal from the District Court of the United States for the 
Eastëm District of Pennsylvania. 

In Admiralty. Libel by Elias Burr, master of the schooner 
Percy Birdsall, on bèhalf of her owners, against the ship Inver- 
trossachs, for damage to the schooner by collision with the ship in 
tow of the steam tug James McCauUey. On pétition of the claim- 
ant of the ship the tug was made a codefendant. The district 
court found both the tug and the ship in fault, and a decree against 
both was rendered in favor of the schooner, and in faTor of the ship 
against the tug for half damages. 55 Fed. 683. The owner of the 
tug appeals. Reversed as to the decree against the tug, and decree 
directed against the ship for the full amount of the damages. 

John FJ Lewis, for appellant. 

Horace Jj. Cheyney and J. Bodman Paiil, (Biddle & Ward, on the 
brief,) for the Invertrossachs, appeUee. 
Curtis Tîlton, for the Percy Birdsall, appellee. 

Before AOHESON and DALLAS, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal by the owner of 
the steam tug James McOaulley from the decree of the district 
court in adiniralty against the appellant for one-half of the damages 
awarded to the libelant in a cause of collision. The libel was 
flled by the master of the schooner Percy Birdsall, on behalf of her 
owners, against the British ship Invertrossachs. The claimant 
of the ship flled a pétition in accordance with admiralty rule 59, 
and brought in as a codefendant in the suit the tug James McOaul- 
ley. 
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The facts of the collision are thèse: Èarly in the morning of 
January 10, 1892, before daylight, the schooner Percy Birdsall came 
to anchor at Bombay Hook, point in the Delaware river, well over 
to the western side of the channel, — ^a quarter of a mile west of 
mid-channel, according to the testimony of her maater. At that 
place the channel for vessels of deep draft is about one mile wide. 
The schooner was lying nearly head down the stream. Her anchor 
light was properly set and kept burning. No fault is imputable 
to her. The ship Invertrossachs, with a Pennsylvania pilot on 
board, was coming up the Delaware river in light ballast, in tow of 
the tug James McOaulley, on a long hawser; about 40 fathoms of 
the ship's wire hawser being attached to a tow line 80 or 90 fathoms 
long leading f rom the stern of the tug. About 5 o'clock that morn- 
ing, whUe it was yet dark, the ship InvertrossachS ran afoul of the 
schooner, the ship coming into the schooner nearly head on, and 
strildng the starboard bow of the schooner just forward of her cat- 
head. The tug passed in safety on the schooner's port side. 

The learned district judge held both the tug and the ship to hâve 
been in fault; "the former in running with her unwieldly tow so 
far westward in the channel, and in approaching so near the schoon- 
er before turning off; and the ship in failing to change her course, 
and follow the tug, until the collision was inévitable." The opin- 
ion of the court is very brief. It does not discuss the proofs at ail. 
It does little more than announce conclusions. In respect to the 
ship it déclares that "the CAddence fully justifies the belief" that 
she "was negligently handled. The warning of her lookout was not 
properly heeded, She seems to hâve committed herself to the 
guidance of the tug, and to hâve paid little heed to the latter's 
movements." And it is added: "The fact that the ship was very 
heavy, and the tug's control of her very imperfect, imposed on 
both unusual vigilance, and rendered the duty of keeping well over 
to eastward the more imperative." In accordance with thèse 
views, the district court gave a decree against both the tug and the 
ship, and apportioned the damages one-half to each. 

Now, we quite agrée with the court below that the ship was 
négligent in the several particulars mentioned; but we are unable 
to concur in the conclusion that the tug was blameworthy, 

The pétition on behalf of the ship particularly spécifies in what 
the alleged négligence of the tug consisted, but does not charge 
or intimate that she was in any fault in running too far westward 
in the channel. Nor does it appear that the Pennsylvania pilot, 
who was employed for the voyage up the Delaware river, and was 
aboard the ship, objected to the course up stream the tug was pur- 
Buing, or directed her to keep further eastward. Indeed, testify' 
ing on behalf of the ship, the pilot, in his examination in chief, 
says that there was plenty of deep water on either side of the 
schooner, and that "the best way to hâve steered the steamer would 
bave been to starboard the wheel, and go to the west side of the 
schooner." We are not able to flnd in this record évidence to sus- 
tain a finding that the tug was négligent in running her tow too 
far westward in the channeL Neither do we discover good ground 
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for tiàç suggestion that the tug's control of the sMp was imperf ect. 
In ^o far as the évidence touches the capacity of the tug, it indi- 
sates that she had ample power to handle the ship had tlie latter 
perfonned her duty in following. The testimony with respect to 
the difBculty the tug experienced relates to the misconduct of the 
ship in "hanging on" tiie tug's port quarter, and impedtng her 
progress eiastward when she was on that course to pass the an- 
chored schooner. 

Samijél Christy, the ship's lookout; WiUiam Finlayson, the helms- 
man; Arthur G. Gaines, the mate who was on watch; and Albert 
Q-. Bennett, the pilot, — were examined on behalf of the ship. 

The lookout testifles that he reported the schooner's light twice 
before the collision. That before his first warning the tug had 
sheered well off to starboard; he could not say exactly how long 
befoire; it might hâve been a minute or two. That he saw the 
light whieh proved to he that of the^ schooner a trifle on the port 
bow of the ship. That the schooner was then a "good ways off." 
That, seeing the ship did not alter her course, he "thought it time 
to sing out," and did so, but got no answer. That he then waited 
some time, (his estimate is five minutes,) and then gave a second 
warning, and still got no answer. That the collision occurred two 
minutes after the second report. That he saw no one on the deck 
of the ship untU after the vessels had come together, when the 
pilot came forward on the forecastle head. He states that if the 
ship had : folio wed the tug she would hâve cleared the schooner, 
"for she had plenty of time." Of ail the witnesses aboard the ship 
the lookout had the best opportunity for observing what occurred 
and of forming a correct judgment. He seems to hâve been alert. 

The helmsman corroborâtes the lookout as to the two warnings of 
lights ahe^, and judges that the first report was four or flve min- 
utes before the collision. He states that from his position he could 
not see the schooner's light; that he did not know there was any 
particular reason for porting his helm; that he got no order to do 
so; that, acting on his own responsibility, he put his helm slowly 
to port about the time the lookout gave the second warning, which 
was as spon as he observed that the tug's position was changed, 
but he says that the tug might make a différence of a point or two 
in her course before he could tell; that when the first warning was 
given he saw none of the officers on deck; that between the first 
and second warnings the pUot came on deck out of the chart room, 
but gave him no orders. On cross-examination he states that if 
he had known the position of the object ahead, or had received 
proper orders when the light was first reported, the collision would 
hâve been avoided. 

The mate states that he was on deck when the lookout first re- 
ported a light ahead, but not where he could see it; that he went 
on the starboard side of the poop deck, but could not there see it; 
that as soon as he got there the lookout reported the light the sec- 
ond time; that he sung out "ail right," and ran across to the port 
side of the poop, and found there the pilot, who gave the order "hard 
aport," and that almost immediately thereafter the ship struck the 
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schooner. He says the interval between the first warning and the 
collision was so short that the ship conld not hâve cleared the 
schooner, even if the helm had been put hard aport on the lookout's 
first report. 

The substance of the pUot's statement is this: That he waa 
standing in the chart room door, looking ont, when the lookout re- 
ported a light; that he immediately went to the port side of the 
poop deck, and could see nothing; that he stopped there a few sec- 
onds, and then went to the starboard side, but saw no light; that 
after the lapse of a few seconds he walked back, and had got amid- 
ships, when a second report from the lookout came, and he imme- 
diately ran to the port side, and by ledning over the rail could see 
the light nearly ahead; that he then gare the order "hard aport," 
and "went to the starboard side, to see the position of the tug," and 
by the time he reached the starboard side the ship had struck thé 
schooner. He expresses a positive opinion that between the time 
the tug sheered ofl and the time of the collision it was not possible 
for the ship to clear the schooner; but we regard his opinion as 
worthless, for it is plain from his whole testimony that he had not 
been paying any attention to the movements of the tug. The 
évidence is convincing that for at least one hour before the disaster 
he had left the navigation of the ship entirely to the lookout and 
helmsman. 

As it was the ship that struck the schooner, whUe the tug passed 
at a safe distance, undoubtedly the burden of proof is upon the 
petitioner, the claimant of the ship, to establish the tug's alleged 
négligence in approaching too close to the schooner before turning 
off. But upon that issue the clear weight of the évidence, in our 
judgment, is against the ship, even if attention is confined to the 
witnesses who were aboard the ship, and were called on her behalf. 
It is, indeed, said that the lookout and helmsman were hostile to 
the ship; but of this there is not a particle of évidence. Their 
testimony impresses us as candid and truthful. 

There is, however, other trustworthy testimony in exculpation 
of the tug. Swayne Lawson, the tug's mate, who was in the pUot 
house at the wheel, testifles that he sighted the light which turned out 
to be that of the schooner Percy BirdsaU about 20 minutes before 
the collision, and at a distance, he thinks, of 2 miles, the light 
being then about one-half point on the port bow of the tug; that as 
soon as he saw the light distinctly, and 15 minutes before the col- 
lision, he commenced to change Ms course, porting his wheel, and 
going off eastward; and that he continued gradually so to haul 
off until he had the schooner's light on the tug's port bow two or 
three points, so that when abreast of the schooner the tug was off 
to the eastward a distance suflicient to give the tow ample clear- 
ance. He estimâtes the distance to hâve been 80 or 90 fathoms. 
He further states that, while the tug was thus steadUy hauling 
off to the eastward, the ship kept "hanging on" the tug's port 
quarter, and did not steer after her; but he still thought "the ship 
would corne up and foUow the boat," and he "had no idea she was 
going to run into the schooner." There is nothing in the state- 
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ments pf t&id witness, When his testimony la fairly reàd as a whole, 
to justify an inference that the tug made a sudden sheer. His 
whole account of the transaction is straightforward. In itself, 
it is probable; and it accords with ail the unquestioned facts. The 
négligence of the ship, which is indisputable, sufiSciently accounts 
for the diçaster, and the proofs, taken altogether, we think exoner- 
ate the tug from the charge of having carelessly brought her tow 
in dangerous proximity to tiie schooner. 

Little need be said with référence to the charge against the 
tug of négligence "in failing to sound her whistle, or to give any 
notice to those in charge of said ship of any change in the course 
of said tug." The weight of the expert testimony upon the ques- 
tion of the duty of the tug to signal to the ship is against the latter. 
We think the tug owed no such duty to her tow. Although not 
promptly following the tug, but "hanging on" her port quarter, the 
mate of the tug was justffled in assuming that the ship, with the 
pilot aboard of her, would avoid the schooner, as she could easily 
hâve done had her oiHcers been attentive to their duties. 

Upon the whole case we are satisfied that the collision was alto- 
gether due to the négligence of those who were aboard the ship, 
and charged with her navigation, and that the tug was not in any 
wise in fault. Therefore the claimant of the ship is justly answer- 
able for the entire damages. 

I The decree of the district court is reversed, and the case is re- 
imanded, with a direction to enter a decree for the libelant against 
the claimant of the ship Invertrossachs and his stipulator for the 
full amount of the damages, with interest from August 5, 1893, 
and costs in the court below and in this court. 



THE M. KALBFLEISCH. » 

THE WM. FLETCHBE. 

PAUL T. THE M. KALBFLEISCH and THE WM. PLBTCHER. 

(District Court, B. D. New York. November 9, 1893.) 

1. Coi,i.rsiON — Damages— Ofpbrs to Repair— Lowest Opfeb. 

One who prefers to hâve his damaged vessel repaired where she lies, 
though he knows of an offer to repair at a lower figure made by another 
shipwright; cannot recover as damages more than the amount of the lower 
figure, unless he can clearly show that his vessel would hâve been In- 
jured by removal to the new berth. 

2. Same—Dbmubragb— Interest on Dbmurbaqk. 

Interest Is allowed on demiu:rage awarded for delay durlng negotiation 
in regard to repairs necessitated by collision. 

In Admiralty. On exceptions to commissioner's report. 

A loaded schooner in tow was brought in collision with another 
tow, without any fault of her own, and, upon suit brought, both 
the tugs were held liable for the damage caused. On a référence 
to ascertain the amount of libelant's damages, it appeared that 

•Eeported by E. G. Benedict, Bsq., of the New Yorls bar. 
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the master of the schooner on the same day, Saturday, put liis 
vessel on a dock to prevent injury to tlie cargo from the leaks. On 
Monday the owner of the vessel appeared, and negotiations were 
opened for settlement and repah". A survey was called, and held 
Tuesday; the owner, the agents for the two tugs, and three ship- 
wrights, — one appointed for each vessel, — being présent. An offer 
to repair according to the survey was made by G., on whc«e dock 
the vessel lay, and a lower offer by M., the surveyor called by one 
of the tugs, in writing. The surveyor called by the other tug went 
home, gave his measurements to a superior, and an ofifer to repair 
(which was much lower than either of the other offers) was sent 
by the firm A. & C!o. to the agent of the second tug on Wednesday. 
At the time of the survey, P., the owner of the schooner, objected 
to having the vessel removed from the dock where she lay unless 
she was unloaded, fearing too great strain would be brcught on the 
vessel. The offer of M. was shown to him; but he did not show the 
offer of G. to the agent of the second tug, nor did he see the offer of 
A. & Co., for on Wednesday, in answer to a message from P. sent 
through the agent of the first tug, the agent of the second tug told 
P. to go on, and libel for his damages. Ail negotiations being 
dropped, P., on Thursday, ordered G. & Co., on whose dock the ves- 
sel still lay, to do the repairs, giving him no particular directions, 
but to do no more than was necessary. The commissioner reported 
the amount of damages sustained, saying: 

"I take as the cost of repair the sum for which an oEEer in writing to do the 
work was made at the time by a responsible firm, and add the cost of tem- 
porary repairs and transfer of the vessel from the docli where she lay to an- 
other dock, for fuU repair, as estimated. The judgment of the owner, that 
she could not be so transferred without injm-y, is not supported by évidence 
which convinces me that it was an accurate judgment. Some évidence was 
presented of another and still lower offer to repair the damage, but I do not 
think this was so brought to the knowledge of the owner as to requlre him 
to act on it. The other ofCer he saw and knew about, but preferred to hâve 
the vessel repaired where she lay. The expense of the dock, while the ves- 
sel lay awaiting negotiations about the repair to be closed, is allowed, and 
I see no reason for wlthholding démarrage for that time." 

The commissioner aJlowed interest on the demurrage, following 
the case of Milburn v. 35,000 Boxes, 57 Fed. 237. Both parties ex- 
cepted, the libelant claiming that the fuU amount of G. & Co.'s bill 
for repairs should be allowed; and the claimants, that only the 
amount of the third offer (that of A. & Co.) should be allowed, and 
no demurrage for the days of negotiation. 

Alexander & Ash, for libelant 

Wilcox, Adams & Green. for claimant of the M. Kalbfleisch. 

Hyland & Zabriskie. for claimant of the Wm. Fletcher, 

Upon hearîng before the court, aU the exceptions were overruled, 
and the report conflrmed as made. 
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THE ROBERT HOLLAND and PARANA. 

POPPB et al. V. BIGELOW.^ 

(District Court, E. D. Wlsconsln. November 27, 1893.) 

1. Collision— Sail—Stbamee aiîd Tow— Dxjty of Steamer. 

A stçamer wlth a long and unwleldy tow Is bound to take espedal caro 
to keep out of the way of an approaching sail; and if, being on the open 
lake, she allows herself to corne into dangerous proximity, and then mis- 
calcuiates the course of the sail, and la too late in her maneuver, she 
must be held in fault. 
3. Same— ToRCH— Immaïerial Omission. 

The fallure of a sailing vessel meeting a steamer to show a torch, as re- 
quired by Rev. St. § 4234, is immaterlal, when the nlght is clear, and 
her ordlnary lights are distinctly seen from the steamer. 
3. Same— Ehrok in Extbbmis. 

A wrong maneuver by a sailing vessel at a time of péril and confusion 
brought about by the unwarrantably near approach of a steamer and 
tow will be regarded as an error in extremis. 

In Admiralty. Libel by Albert Poppe and others against Anson 
A. Bigelow to recover damages for a collision. Decree for libelants. 

Van Dyke & Van Dyke, for libelants. 
Chartes E. Kremer, for respondent 

SEAMAN, District Judge. On November 1, 1891, at about 5:15 
A. M., a collision occurred between the schooner William Aldrich 
and the barge Parana, in tow of the steamer Robert Holland, (with 
the barge Stevenson,) at a point on Lake Michigan four to six miles 
off the west of Wisconsin shore, and flve or six mUes north of Cana 
Island light. The Aldrich was a three-masted schooner of 180 tons 
burden, laden with lumber, bound from Nahama, Mich., to Milwau- 
kee, Wis. She h£^d her three jibs, foresail, and mainsail set, and her 
mizzep furled, and was on a course of S. by W. ^ W., when sighted. 
The wind was a good, fresh breeze, from the northwest. The 
steamer Holland had the barges Stevenson and Parana in tow, in 
the order named, ail light, bound from Chicago to Washbum, Lake 
Superioi", via straits of Mackinac. Their course, when the schooner 
was sighted, (erroneously stated by the answer as N. E.,) was N. N. 
E., according to the undisputed testimony. The Stevenson carried 
a foresail and staysail, and the Parana a foresail. This libel was 
flled by the owners of the schooner against the owner of the Holland 
and the Parana, upon claim that the collision happened solely from 
fault of the towing steamer, through violation of rule 20 of naviga- 
tion régulations, in failing to keep out of the way of the sailing ves- 
eel, and especially in an alleged change of course to cross the bows of 
the schooner. The respondent dénies aU fault on the part of the 
steamer, and allèges fault of the schooner in the foUowing particu- 
lars: (1) That she exhibited no torchlight to the steamer; (2) that 
Bhe kept no proper lookout ; (3) that she did not keep her course. 

Althoagh there are many contradictions in the testimony with the 
advantage as to numbers in favor of the respondent, the undisputed 
évidence shows that it was a clear, dark morning, and the lights 
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of each approaching vessel were distinctly seen and reported by 
each lookout The lookout of the steamer reported a green light 
about a point on the starboard bow. He places it a mile or a mile 
and a quarter away. The mate says, "It was three or four miles 
away — oh, no, two or three miles away — when I saw it." From the 
schooner the lookout observed flrst the "bright light" of the steamer, 
and at about âve miles her red light over his lee bow, which was 
duly reported. Each claims to hâve kept his course after thèse ob- 
servations until they came into proximity. The witnesses for the re- 
spondent state that although the course of the tow was N. N. E., and 
that of the schooner W. ^ W., there was quite an opening between, 
so that the course of the tow would lie to the windward or west of 
the schooner. On the other hand, the red light of the steamer was 
presented to the schooner, according to ail of libelants' testimony, 
and it was their understanding that the tow intended to pass them 
to leeward. I think the diagrams produced at the hearing in be- 
half of the respondent, as well as those for the libelants, tend 
strongly to support the latter view, — ^that the course of the tow ap- 
peared pointed to the eastward of the schooner. Under the con- 
ceded facts of the collision, the only theory advanced by the respond- 
ent to avoid this conclusion is that the course of the schooner must 
hâve gradually veered to the westward, into the wind. There is 
no testimony to this effect, but the observations of the schooner's 
green light, as reported by the steamer's lookout, rather show a 
steady course, and such is the afiirmative évidence for libelants. On 
the part of the steamer, the witnesses assert that her course was 
unchanged untU nearly approaching the schooner, when the steam- 
er's wheel was put a-starboard, changing her course to the west- 
ward about a point and a half . The distance between the approach- 
ing vessels at this time is variously stated by respondent's witnesses 
from twice the length of the tow to 100 feet. They also assert that 
when they passed the schooner was some flve or six hundred feet 
to the leeward of the steamer, and that the schooner suddenly came 
up into the wind, and drove into the tow, passing the Stevenson, 
but striking the towline between that and the Parana, and thence 
onto the latter. The length of the HoUand and tow is shown to 
hâve extended ont about 1,800 feet. As to speed, the utmost of 
claim upon the part of the steamer is that each was about equal, 
and 7 miles an hour; but the prépondérance of testimony indicates 
that the tow was somewhat f aster, and the combined speed of ap- 
proach about 15 miles an hour. There is no prêteuse that effort 
was made, or thought given, to check the speed of the steamer. 
They were upon the open lake, with ample sea room; and it was 
her place, under the navigation rules, to keep away from the legiti- 
mate course of the schooner. Her long and unwieldy tow — regarded 
by the law as one vessel, and that a steamer — ^required especial cai-e 
to keep clear. The Civilta, 103 U. S. 699; The Favorite, 10 Biss. 
539-541, 9 Fed. 709; New York & B. Transp. Co. v. Philadelphia & S. 
Steam Nav. Co., 22 How. 461. It was incumbent upon her to so navi- 
gate as to avoid dangerous proximity, tending to alarm and confusion. 
The FalcoQ, 19 "Wall. 75; The Carroll, 8 Wall. 302. The tow was 
drifttng to leeward, making a passage to the windward more diffi- 
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cuit. I: am forced to the conclusion that those in charge of the 
steamer muBt hâve miscalculated the course of the schooner, and 
were too late with their maneuver to windward, whatever its es- 
tent, to aroid catastrophe; hence, that they were négligent, under 
ail the circumstances shown. The facts hère are clearly distin- 
guished from thosé appearing in The Wioma, 5 0. G. A. 122, 55 Feà. 
338, and other cases cited for respondent. 

Relative to the faults charged against the schooner, I find as fol- 
lows: 

1. It is undisputed that the schooner exhibited no torchlight, 
and this is claimed to be in violation of a régulation appearing as 
section 4234, Rev. St. In view of the décision in U. S. v. Eodgers, 
(Nov. 20, 1893,) 14 Sup. Ct. 109, handed down by the suprême court 
since this hearing, holding that the term "high seas" applies to the 
open waters of the Great Lakes, and inferentially and logicaUy to 
Lake Michigan, I am of opinion that section 4234 must be taken as 
modifled by the act cf March 3, 1885, which prescribes rules for 
navigation of ail vessels "upon the high seas and in ail coast waters," 
anài by section 2, repeals ail other régulations for such navigation. 
But whether in force or not seems to be immaterial, upon the un- 
disputed facts hère. The lights of the schooner were buming, and 
distinctly seen, and it is not apparent how observations could hâve 
been helped by a torch. The morning was clear, and there were 
no conditions to obscure the lights, and the absence of a torch was 
immaterial. The Pennland, 23 Fed. 556; The Margaret, 3 Fed. 870. 

2. The alleged want of a proper lookout on the schooner is con- 
trary to the testimony. The lights appear to hâve been observed 
and duly reported by him, and I do not think the testimony warrants 
the inference argued by counsel for respondent, that he then paid 
no further heed to the light until the reported change of course by 
the steamer. 

3. The only proof as to any change in the course of the schooner 
relates to a situation after she had passed the steamer, when it is 
alleged by the witnesses for respondent that she swung up into the 
wind, and thus drove onto the towlines and into the barge. This 
view is corroborated by the fact that the schooner was struck by 
the barge on her port bow at the cathead. At this moment there 
was péril and confusiou, and it is not surprising that the testimony 
is conflicting. The wheelsman of the schooner says that he put the 
wheel hard to port when collision was inévitable, to save the blow 
as much as possible. He may be mistaken, and, in panic, may hâve 
put the wheel the other way, or it may be, as suggested in respond- 
ent's brief, that because of the condition of her centerboard, or other 
cause, the schooner did not mind her helm. In either view, this 
occurred in such proximity and such situation of imminent danger, 
produced by the wrong maneuvers of the steamer, that it must be 
regarded in extremis, and not taken as a fault to defeat recovery. 
The Maggie J. Smith, 123 U. S. 355, 8 Sup. Ct. 159; The Elizabeth 
Jones, 112 U. S. 514, 5 Sup. Ct. 468; Bentley v. Coyne, 4 Wall. 512; 
The Chatham, 3 C. C. A. 161, 52 Fed. 396. 

Decree will be entered in favor of the libelants, and référence to 
ascertain and report the damages. 
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THB TEMPLAB. 
BODB et al v. THE TEMPLAR. 
(District Court, N. D. California. December 28, 1893.) 
No. 10,575. 

1. Maritimb Liens— Statb Statutbs— Authobitt op Master and Part Own- 

ERS IN Home Port. 

Where a state statute gives a lien on a vessel for repairs and supplies 
fumished In her home port, the same presumptions In favor of the master's 
authority to contract therefor on her crédit arlse as esist under the mari- 
time law where repairs and supplies are furnlshed in a foreign port; and 
the same nile obtalns as to the authority of part owners. 

2. Same— NoTicB — Pbndbncy op Possessort Suit. 

The right to a lien glven by a state statute to persons fumlshlng supplies 
or labor for repairs to a vessel, under contracts wlth her master and part 
owner, is not affected by the flUng of a blU by other part owners for pos- 
session, after the contracts were made. 
8. Same. 

The flllng of a llbel by part owners of a vessel for possession, or to 
restraln her leavlng port imtll securlty is glven for her retum, which 
aUeges her need of repairs, and a bellef that, if she proceeds on her voy- 
age, she may be condemned as unseaworthy, and excessive charges for 
repairs be imposed on libelants, is not notice that her master bas no 
authority to contract on her crédit for reasonable repairs and supplies In 
her home port, and does not prevent the acquirement of a lien therefor 
under a state statute. Code Civil Proc. Cal. f 813. 
4. Admiralty — Distribution op Pkocbbds op Vessel. 

Where there are funds in the registry from the sale of a vessel In a pos- 
sessory suit, the court has power to pay therefrom clalms for repairs and 
supplies furnlshed to the vessel. 

In Admiralty. Libel by M. W. Bode and others against the 
bark Templar for supplies and repairs. Decree for libelants. 

A. P. Van Duzer, for libelants. 
Andros & Frank, for respondent. 

MOEROW, District Judge. This is an action in rem against 
the bark Templar to recover for supplies furnlshed and repairs 
made upon the vessel in the port of San Francisco. The bark 
is an American vessel, and, at the time the libel was flled in the 
case, she was owned by résidents of San Francisco. Prior to the 
flling of this libel, a disagreement arose between the owners as 
to her employment, and a libel of possession was flled by the part 
owners representing seven-sixteenths interest of the bark, alleging 
that the other part owners, holding the remaining nine-sixteenths 
interest, had constituted one Simon Gr. Beneon (also a part owner) 
master of the bark, and that he was about to take her on a voyage 
to sea; that the bark was unseaworthy, and in need of considérable 
repairs, and was unfit to perform any voyage without such repairs, 
and libelants believed that, upon such voyage, said bark might be 
condemned as unseaworthy, and excessive charges for her repair 
be imiwsed upon the libelants. The libel prayed that the part 
owners holding the nine-sixteenths interest should be cited to show 
cause why Ben-son should not be restrained from proceeding to sea 
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with said bark until good and sufficient security had been given, 
to the amount of the value of the shares of the libelants, for the re- 
tum of the vessel to the port of San Francisco. This last-men- 
tioned libel was flled March 18, 1893, and, the majority owners not 
having fumished a bond for the possession of the vessel, the pro- 
ceedings were still pendiug when the présent libel was flled, April 
15, 1893. It further appears that, on the 14th of March, the master 
engaged three seamen, March 21st, a mate, and March 23d, a cook. 
Thèse parties went on board the vessel, aad continued in her serv- 
ice for about a month, but, aa they did not receive their wages, 
they also commenced proceedings in this court to recover the several 
amounts due them. The libel for the seamen's wages was flled 
May 5, 1893. This action was not resisted by the owners, and the 
default of ail parties was accordingly entered. While thèse pro- 
ceedings were pendiug, a pétition was presented to the court repre- 
senting that the vessel was being detained at great cost and expansé 
on account of marshal's fées and wharfage charges, and other ex- 
penses, and that it would be to the interest of ail parties that the 
vessel should be sold pendente lite, and the proceeds brought into 
court to await tbe final adjudication of the cause. The bark was 
accordingly sold, June 23, 1893, and the proceeds paid into the 
registry of the court. July 11, 1893, interventions were flled for 
supplies fùrnished the cpow serving on board the vessel. Septem- 
ber 1, 1893, by consent of aU parties, the claims of the seamen were 
paid. The présent action now involves the considération of the 
claims of the libelants and interveners against the balance of the 
proceeds remaining in the registry of the court. 

The libelants and interveners claim a lien under the provisions of 
section 813 of the Code of OivH Procédure of this state which pro- 
vides as foUows: 

"AU steamers, vessels and boats are llable: * * • For supplies fùr- 
nished In this staite for their use, at the request of their respective owners, 
masters, agents, or consignées." "For work done or materials fui'nished in 
this State for their construction, repalr, or equlpment * * * Demanda 
for thèse several causes constitute liens upon ail steamers, vessels, and boats, 
and hâve priorlty in their order herein enumerated, and hâve préférence 
over ail other demands." 

In the récent case of The J. E. Eumbell, 148 U. S. 1, 13 Sup. Ct. 
498, the suprême court had before it a question relating to the prior- 
ity of a claim for supplies and necessaries fùrnished to a vessel in 
its home port, over a. subsequently recorded mortgage. In con- 
sidering this question, the court reviewed the authorities relating to 
maritime liens, and determined that, in the admiralty and maritime 
law of the United States, the folio wing propositions had been estab- 
lished by the décisions of that court: 

"For necessary repairs or supplies fùrnished to a vessel in a foreign port, 
a lien Is given by thé gênerai maritime law, foUowing the Civil law, and. may 
be enforced in admiralty," "For repairs or supplies in the home port of 
the vessel, no lien exists or can be enforced In admiralty, under the gênerai 
law, independently of local statute." "Whenever the statute of a state 
gives a lien, to be enforced in rem against the vessel, for repairs or sup- 
plies In her home port, this lien, being similar to the Uen arislng in a 
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foreign port under the gênerai law, Is In the natnre of a maritime Uen, and 
therefore may be enforced in admiralty in the courts of the United States." 
"This lien, In the nature o£ a maritime lien, and to be enforced by process 
in the nature of admiralty process, is within the exclusive jurisdictlon of the 
courts of the United States sitting In admiralty." 

In the case at bar, the majority owners concède the right of the 
libelants to be paid the several amounts due them out of the fund 
in court, but the minority owners interpose the objection that it 
does not appear that the supplies or repairs furnished in this case 
were necessary, or that they were furnished on the crédit of the 
vesseL It is also contended that the proceedings instituted by 
them on March 18, 1893, calling upon the majority owners to fumish 
good and sufflcient security for their possession of the vessel, was 
notice to the world that the interests of the minority owners, at 
least, would not be liable for any debts that might be contracted 
for any supplies, repairs, or equipments furnished the vessel. 

With respect to the objection that it has not been established 
that the supplies and repairs were necessary, and furnished on the 
crédit of the vessel, it is to be observed that the articles and labor 
were furnished on the order of the master, who was a part owner, and 
consisted of utensUs for use in the galley, materials and laborfor calk- 
ing and painting the vessel, and for the repair of sails, board of the 
crew, méat supplied for the crew on board the vessel, and for the serv- 
ices of a watchmaker in rating a chronometer. The testimony is to 
the eflect that the utensils for the galley were furnished to the ship, 
and charged to the bark Templar; the materials for calking and 
painting were "sold to the ship," and charged to the bark Templar 
and owners; the bill for labor in calking was "charged to the bark 
Templar;" for the repairs of the sails, "crédit was given to the 
ship and owners," and charged to the bark Templar and owners; 
the board of the crew was "charged to the bark Templar;" and the 
bill for méat was charged to the bark Templar and owners. To 
whom crédit was given for rating the chronometer does not ap- 
pear. Ail the charges appear to be reasonable, with one exception, 
to be noticed hereafter, and the character of the supplies and labor 
indioate that they were necessary for the vessel. The minority 
owners contend, however, that, as thèse supplies and labor were 
furnished at the home port of the vessel, this évidence is not sufQ- 
cient; that the libelants and interveners must not only prove a 
necessity for the supplies and labor, but they must also prove that 
there was a necessity, at the time, to resort to the crédit of the 
vessel to obtain such supplies and labor. 

In the case of The J. E. Eumbell, supra, the same objection was 
made as in the présent case. Although the question certifled to 
the suprême court by the circuit court of appeals did not directly 
in volve a considération of the objection, nevertheless, it was as- 
sumed by the court, for the purpose of deciding the question of 
priority, that ail the clanns for supplies and repairs were con- 
tracted under such circumstances that a lien upon the vessel for 
their payment existed under the atatute of Illinois, and should be 
enforced in admiralty by the courts of the United States against 
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the proceeds of the vessel, ùnlëss^ the mortgagees were entiUed to 
a priority in the distribution; ànd it was accordingly held that the 
liefl ;f or necessary supplies, aùd repairs did take precedènce of a 
prior mortgage. The statute of this state provides that for serv- 
ices rendered on board of a vessel, or for supplies furnished, in this 
state, at the request Of the master, owner, agent, or consignée, a 
lien is created upon the vessel, and, for work done or materials fur- 
nished in this state for the construction, repair, or équipaient of a 
vessel, a lien is created vsrithout such request. Thèse provisions 
do not, however, relieve such transactions from the limitations on 
thé mastér's authority, as established by the maritime law. Thom- 
as V. Osbom, 19 How. 30; Pratt v. Eeed, Id. 359; The Grapeshot, 
9 Wall. 129; The Young Mechanic, 2 Curt. 404; The Lady Frank- 
lin, 1 Biss. 557; The Guiding Star, 18 Fed. 263; The Samuel Mar- 
shallj 4 C. C. A. 385, 54 Fed. 396; S. H. Harmon Lumber Co. v. 
Lightérs Nos. 27 and 28, 57 Fed. 664. The question remains as to 
whàt presumptions arise where the master, representing a majority 
of the part owners, contracts for supplies at the home port on the 
crédit Of the vessel. 

In the case of The Grapeshot, supra, the suprême court held 
that— 

"Wheré proof la made of neceselty for the repalrs or supplies, or for funds 
ralsed to pay for them by the master, and of crédit glven the ship, a pre- 
sumption •Will arise, conclusive, in the absence of évidence to the contrary, 
of necesslty for crédit." "Necessity for repairs and supplies Is proved 
whiere suqh Clrcumstances of exigency are shown as would induce a prudent 
owner, if présent, to order them, or to provide funds for the cost of them 
ou the security of the ship." "The ordering, by the master, of supplies and 
repaliB on the crédit of the ship, is sufflcient proof of such necessity to sup- 
port an implied hypothecation in favor of the material man, or of the ordi- 
nary lender of money to meet the wants of the ship, who acts in good falth." 

The question at issue in this case, however, was as to the lien of 
a bottoiary bond executed in a foreign port by the master of the 
vessel for repayment of advances to supply the necessities of the 
ship, and it may be said that the case is not authority beyond that 
question. 

In Crawford v. Boberts, 50 Cal. 235-241, the suprême court of this 
state held that — 

"The master's power is presumed, in the absence of évidence to the contrary, 
to extend to malsing contracts for supplies in the home port, which shall bind 
the owners. Provost v. Patchin, 9 N. Y. 239, and cases there cited. What- 
ever the doctrine of the maritime law, by the analogies of the common law, 
the dutles and relations of the master furnish presumptive évidence of his 
authority to purchase supplies." 

In applying the raies of the maritime law, esteblishing a lien 
for repairs or supplies furnished in a foreign port, to the lien created 
by the statute of the state for repairs or supplies furnished to a 
vessel in her home port, the suprême court, in The J. K JRumbell, 
supra, recognizes no différence in principle, and accords to the lat- 
ter the samé precedènce that is accordéd to the former. In com- 
menting on the character of thèse two liens the court says: 

"Bach rests upon the furnishing of supplies to the ship on the crédit of the 
ship herself, to préserve her exlatence and secure her usefulness, for the beneflt 
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of ail having any tltle or înterest In her. Bach créâtes a jus In re, — a right of 
property In the vessel,— ejdsting independently of possession, and arlsing as 
soon as the contract is made, and belore the Institution of judiclal proceedings 
to enforce it. The contract in each case is maritime, and the lien which tha 
law gives to secure It is maritime in its nature, and is enforced in admùralty 
by reason of its maritime nature only." 

It wonld eeem to follow that if thèse liens are of the same mari- 
time character, subject to the same limitations, and enforced by 
the same rules of procédure, the same presumptions must arise in 
favor of the master's authorîty to contract on the crédit of the ves- 
sel for necessary supplies and repairs, and the same raie would 
obtain with respect to the authority of part owners. The Two 
Marys, 10 Fed. 923. 

In the case at bar the claims are not based upon running ac- 
counts. The bark had not been to sea for nearly a year, and it 
does not appear that the libelants or interveners had given the 
owners alone any previous crédit, or that they did so on this oc- 
casion. In thèse particulars the case differs from at least two of 
the cases cited where the lien was denied. Without évidence to 
the contrary, and upon the facts established in support of thèse 
claims, it seems to me that there is a presumption that such articles 
and labor as were f urnished by the libelants and interveners in this 
case were necessary to fit the vessel for a voyage, and that it was 
necessary that the articles and labor shoidd be obtained on the 
crédit of the vessel. It may be further observed that the libel of 
Cornwell and Boole in the suit for possession distinctly alleged 
that considérable repairs were necessary, and that the Ijark was 
unfit to perform any voyage without such repairs. It is true, the 
libel did not specify what repairs were necessary; but the libelants 
in that case are the parties who now object to the payment of thèse 
bills, and they hâve not shown, as they might hâve done if it were 
true, that their allégations had référence to other and différent 
repairs and supplies. 

But it is urged that the possessory suit was notice to ail the world 
that the control of the vessel was in controversy, and that the mas- 
ter's authority to contract on the crédit of the vessel was at an end. 
There are two answers to this proposition: First The libel for 
possession was filed, as before stated, March 18, 1893. Benson took 
charge of the vessel March 14, 1893, and before March 18th he had 
contracted for at least part of the supplies, and engaged labor to 
make some, if not ail, repairs. Second. The complaint in the libel 
for possession was that the vessel was about to enter upon a voyage; 
that she was in need of rejmrs, and libelants believed that, upon 
such voyage, the bark would be condemned as unseaworthy, and ex- 
cessive charges for repairs be imposed on libelants. It wUl be 
noted that the complaint was not that the vessel was being re- 
paired, or about to be repaired, and furnished with supplies, in 
this port, nor was it objeeted that she was incurring, or about to 
incur, charges for which liens would attach. Moreover, the prayer 
of the libel was that the other part owners should show cause why 
Benson should not be restrained from proceeding to sea with the 
bark until good and sufScient security should be given, to the 
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ampçnt of tàe value of the share of the libelants, for the return of 
the vessel to San Francisco. There was certainly notMng in the 
aiUegations of tMs libel to put the material men on notice that the 
master had no authority to contract, on the crédit of the vessel, 
for reasonable repairs and supplies in this port. 

Thère is, besides, another élément in this case to be considered, 
This is not a controversy between creditors over remnants in the 
registry in the court. There are sufificieut funds in the registry 
td pày thèse debts, and leave a small balance to the owners. If 
I eùnx mistaken as to the presumptions that arise in favor of the 
libelants and interveners as to the necessity for the supplies and 
repairs, tand that they were furnished on the crédit of the vessel, 
I a,îa certainly not mistaken as to the power of the court to enter- 
taih thèse claims as against the proceeds in the registry of the 
court. Schuchardt v. Babbidge, 19 How. 239; The Lottawanna, 
21 WalL 558; The Guiding Star, 18 Fed. 263; The E. V. Mundy, 22 
Fed. 173; The Island City, 1 Low. 375. In the latter case, Judge 
Lowell déclares the power of the court over the proceeds in the 
registry in the following language: 

"When a ehlp bas been sold, the admiralty court bas jurisdlction to dlstrlbute 
the ETPceedS. , The Angélique, 19 How. 239. It Is not a question of admiralty 
jurlédictldn, Jiùt of tbe power of the court to deal Justly with a fund In its 
registry. On tbe day tbls case was argued, I ordered tbe moiety of a fine 
wblcb bad been recovered by Indlctment In tbe name of the United States to 
be paid to the informer. I bad no JurlBdlction, nor had any other coui-t, of a 
suit by the iîiformer against the United States; but I bad the jurisdietion 
whicb ail courts hâve to deal wltb funds in tbe registry according to the rlghts 
of those Whose property has been converted into money by tbe order of tbe 
court, or wbo hâve, for any other reason, a lawful interest In the fund." 

Under tbese authorities, it is clear that the libelants and inter- 
veners are entitled to hâve the equities of their claims recognized, 
and, as against only the objection of the minority OTvners of the 
vessel, they should be paid out of the proceeds in the registry of 
the court. The claims of the libelants and interveners will there- 
f ore be allowed and paid, as foUows : W. S. Ray & Co. Manuf actur- 
ing Company, galley utensils, $48.23; Pacific Marine Supply Com- 
pany, materials for calkîng and painting, $73.47; J. H. Farnham & 
Oo., labor, materials, and cartage, etc., for calking, $351.37; A. An- 
dersen, boarding crew, |36; Witzman & Staiger, méat supplied to 
crew, $51.60. 

The testimony relating to the bUl of E. E. Hitch, for repairing 
sails, $363.08, is to the effect that the repairs, to the extent that it 
is claimed that they were nmde, were unnecessary, and the charges 
unreasonab^e.^ It appears that the repairs were reasonably worth 
$75. The clâîm will therefore be allowed for that sum. The 
claim of Dillon & Co. for rating chronometer, assigned to M. W. 
Bode for c9llèç;tion, is not supported by sufflcient évidence, and it 
is rejected. The claim of the board of state harbor commissioners, 
for $438.30, for wharfage incurred while the vessel was in the cus- 
tody of the itoarshal, will be paid, as an expense of the marshal, for 
the sum of $316.10. A decree will be entered accordingly. 
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P. SOHWENK & CO. T. STRANG et al. 

(Circuit Court of Appeals, Bighth Circuit. December 4, 1893.) 

No. 313. 

1. Removai,— Local Prbjxtdicb— Affidavits. 

A removal sliould not be granted, under the act of 1887-88, upon an 
ex parte affldavit, merely alleging the existence of local préjudice, without 
stating any facts tendlng to show It 
8. Bamb— Notice. 

Parties to be affected by the removal should hâve reasonable notice of 
«the application, and opportunity to contest It. 

Appeal from the Circuit Cîourt of the United States for the Dis- 
trict of iJebraska. 

In Equity. Suit commenced in a state court by P. Schwenk 
& Oo. against A. L. Strang, A. L. Strang & Ck)., the Norfolk Water- 
works Company, J. H. Millard, the Omaha National Bank, the 
Shickle, Harrison & Howard Iron Compam', and C. G. Miller. The 
cause was removed to the United States circuit court on the ground 
of local préjudice, and the complaint was afterwards dismissed. 
Complainant appeals. Keversed. 

H. C. Brome and E. A. Jones, for appellant. 

Before CALDWEEL and SANBORN, Circuit Judges. 

OALDWELL, Circuit Judge. This action was commenced in the 
district court of Madison county, Neb. The défendant the Shickle, ' 
Harrison & Howard Iron Company flled its pétition in the circuit 
court of the United States for the district of Nebraska for the re- 
moral of the suit to that court on the ground of préjudice and local 
influence. The pétition and alïidavit for removal make only this 
averment in relation to the alleged préjudice and local influence: 

"Afflant further says that on account of préjudice and local influence the 
said petitioner wUl not be able to obtain justice in the said district court 
of Madison county, in the state of Nebraska, or in any of the said courts In 
the state of Nebraslia to whlch, on account of local influence or préjudice, 
the said défendant may, under the la^vs of the state of Nebraska, hâve a 
right to remove said cause, and tliat if said cause be trled in the district 
court of said Madison coun^, Neb., or in any other district court of the said 
state of Nebraska, said petitioner is liable to sulïer pecuniary loss and dam- 
age on account of such préjudice and local influence." 

Upon this showing, and without notice to the plaintiff or the 
other défendants, the circuit court entered an order removing the 
cause into that court. Afterwards, the plaintiff appeared in the 
circuit court, and flled affidavits denying that there was any préju- 
dice or local influence against the défendant, and moved to remand 
the cause to the state court, which motion was overruled. 

The question presented for our considération is whether the show- 
ing made in the affldavit filed by the défendant warranted the cir- 
cuit court in removing the cause from the state court The affl- 
davit states only a conclusion. Not a fact is stated, from which 
préjudice or local influence coiild be inferred. It is not shown that 
any offlcer or agent of the défendant was ever in the county or 
v.69F.no.2— 14 
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State, or that a single citizen of the county or state ever heard of 
the existence of the company, or that the plaintiff is popular or in- 
fluential in the county, or favorably known, or known at aU, to the 
people of the county. In a word, the affidavit does not contain a 
hint of any fact or circumstance from which any court could say 
that it had been made to appear that, from préjudice or local in- 
fluence, the défendant would not be able to obtain justice in the 
state court. The grounds upon which the aflSant arrived at the 
conclusion to which he swears are not disclosed. His résidence is 
not disclosed. It does not appear that he ever was in Madison 
county, or knows a single citizen of the county, or knows anything 
about the sentiments and feelings of the people of the county to- 
wards the plaintiff or the défendant. If he had stated the facta 
upon which he founded his conclusions, the court could then hâve 
determîhed whether his déductions were sound. 

It not unfrequently oçcurs, as every judge who has had much ex- 
périence On the circuit knows, that affidavits like the one under con- 
sidération are flled when it is i)erfectly obvious that the only 
préjudice that has any existence in fact is the préjudice of the affiant 
against the people of the county, of whom he knows nothing, and 
whose ùnpartiality and fairness he impeaches without the slightest 
foundation of fact. Instances are not wanting where such affi- 
davits had no better foundation than an earnest désire on the part 
of the défendant to harass and delay the plaintiff in his suit. It 
was the knowledge of thèse facts that induced congress to change 
the law on this subject. Under the statute in force prior to the 
présent act, the removal of a cause from the state to the fédéral 
court upon the ground of préjudice or local influence was effected 
by simply fliing an aflidavit in the state court stating that the 
party "has reason to believe, and does believe, that from préjudice 
or local influence he wiU not be able to obtain justice in such state 
court." Eev. St. U. S. § 639. No inquiry into the truth of the 
affldavit was permissible. Under the act of 1887 the application 
for the removal on the ground of préjudice or local influence must 
be addressèd to the circuit court; and the language of the act is 
that, "when it shall be made to appear to the said circuit court 
that from préjudice or local influence he wUl not be able to obtain 
justice in such state court," etc. It will be observed that this act 
does not provide, as did the act of 1867, that the cause shall be re- 
moved upon fliing an affidavit alleging in gênerai terms the exist- 
ence of préjudice or local influence. Nothing at ail is said about 
an affidavit. The requirement is that, "when it shall be made to 
appear" to the circuit court that from préjudice or local influence 
the défendant wUl not be able to obtain justice in the state court, 
etc. 

How must this fact be made to appear? Obvioudy, in some of 
the recognized modes by which facts are proved in courts of justice. 
It is not made to appear by the simple déclaration in an ex parte 
affidavit that it does exist. That déclaration proves nothing, and 
is évidence of nothing but the opinion of the affiant, and the issue 
is not one to be determined by the opinion of an expert. An opin- 
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ion or conclusion expressed in an ex parte affldavit, which does 
not disclose the facts npon which the conclusion is founded, has no 
probative force. The court cannot abdicate its functions, and trans- 
fer to the maker of such an afiadavit the high duty imposed upon it 
by law, of judging after inquiry and délibération. The judicial 
faculty cannot be farmed ont in this manner. Before the court can re- 
move the cause, it must be made to appear that the fact exists upon 
which the right to the removal dépends. The statute contemplâtes 
a judicial inquiry into the alleged fact. The court must take the 
responsibUity of determining and adjudging judicially that préjudice 
exists, before it can order the removal. Its judgment on this ques- 
tion must be reached by the customary and approved judicial meth- 
ods. 

An ex parte afQdavit, which states no fact, but simply the afiSant'» 
opinion or conclusion, is sometimes made sufficient by statute for 
certain purposes. The act of 1867 is an example of such a statute. 
But in the absence of a statute such an aiSdavit ought not to be 
accepted as satisfactory évidence of the existence of any fact upon 
which tte judgment of a court is to rest. When the court is 
charged with the duty, as it is under the act of 1887, of ascertaining 
and determining for itself the existence or nonexistence of préjudice 
or local influence, it ought not to accept an ex parte afTidavit, such 
as was flled in this case, as sufficient évidence, or indeed as any 
évidence, on the point. To give effect to such an affldavit is prac- 
tically to nullify the act of 1887, and revive the act of 1867. The 
question should be determined by the court as it would détermine 
any other issue of fact arising in the progress of the case, affecting 
the rights of the parties to the suit. The parties to be affected by 
the action of the court should hâve reasonable notice of the appli- 
cation for removal, and an opportunity to contest it. When notice 
to the party adversely interested is practicable, the court should 
not, in any case, rest its judgment on a mère ex parte showing. Such 
hearings are often deceptive and misleading, and for this reason 
are not favored. When the court comes to act upon the applica- 
tion, it may receive évidence upon the point by affldavits which 
State facts, or by dépositions, or by oral examination of witnesses. 

The conclusion we hâve reached is supported by the opinion of 
Mr. Justice Harlan in Malone v. Kailroad Go., 35 Fed. 625. That 
case is cited approvingly by the suprême court in Ee Pennsylvasia 
Oo., 137 U. S. 451, 11 Sup. Ct. 141, and in Fisk v. Henarie, 142 U. S. 
459, 468, 12 Sup. Ct. 207. In the last case cited, Mr. Chief Justice 
Fuller, speaking for the courte said: 

"The préjudice or local influence must be made to appear to the circait 
court; that is, the circuit court must be legally satisfled, by proof sultable to 
the nature of the case, of the truth of the allégation that by reason of those 
causes the défendant will not be able to obtain justice in the state courts. 
« • •» 

The judgment of the circuit court is reversed, and the cause re- 
manded, with directions to that court to remand the eame to the 
state court from which it was removed. 
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FULLER et al. v. MONTAGUB et al, 
(Circuit Court of Appeals, Sixth Circuit November 6, 1893.) 

No. 97. 

1. Bquitt— Lâches. 

In 1892, nearly 30 years after attalnlng majority, complainants claimed 
an interést in land, asserting that in 1844 such interest had been fraudu- 
lently conveyed by thelr uncle, cotenant with their father, who died 
In 1846. They were aware that their father had owned such interest, but 
accepted their uncle's assurance that It had been conveyed to him, 
until 1887, when they dlscovered the facts relied on to sustain their claim. 
EeM, that there was such lâches as would preclude relief against bona fide 
purchasers In possession for over 30 years. 53 Fed. 204, afllrnied. 

2. Partition— Wnc mat Maintain. 

A suit for partition cannot be maintained by persons not havlng the 
légal title to the lands, against persons in possession clalmlng adversely 
on a blU seeklng to establlsh complainants' title and to Invalidate that 
of Refendants, on the ground of fraud with whlch défendants are not 
connected. Per Swan, District Judge. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastem District of Tennessee. 

In Equity. Bill by John P. PuUer, James H. FuUer, and Simeon 
PaUer against Théodore G. Montagne and others to establish an 
interest in lands, and for partition. One défendant demurred, and 
the others joined in a motion to dismiss the bill. Demurrer sus- 
tained, and bill dismissed. 53 Fed. 204. Complainants appeal. 
Afflrmed. 

Statement by SWAN, District Judge: 

The bill in this cause Is nominally for partition. The appellants were 
complainants in the court below. They allège that they are the children and 
sole helrs at law of Simeon Fuller, Jr., who dled intestate in the year 1846, 
selsed in fee simple of the undlvided one-half of the foUowing lots or par- 
cels of land, viz. lot No. 54, Chestnut street, the north half of lot 38, Ohest- 
nut Street, and the south half of lot 37, Market street, as said lots are num- 
bered and described on the original plot of Ohattanooga, Hamllton county, 
Tenu. That the lands were purchased by appellants' father, Simeon Fuller, 
Jr., and their uncle, Moses Pressley, and conveyed to them jointly in 1839 by 
the commissioners of Ohattanooga, and the conveyance was duly recorded 
in the office of the reglster of Hamllton county. That Fuller and Press- 
ley held them as tenants in common imtil the former's death, In 1846, com- 
plainants belng then between foxu* and seven years of âge. That the lands re- 
malned vacant and unoccupied until after FuUer's death. That "the said undl- 
vided interest has never been conveyed to any one by the said Simeon FuUer, 
Jr., hls heirs or légal représentatives, nor has the title in any way been alien- 
ated from him or them * » * and the same Is now held by your orators, his 
only heirs at law, thèse never having allenated the same, nor been actually 
ousted therefrom, nor hâve they been in any way notlfled of any répudiation 
or adverse daim or holding; and they expressly deny that there has been 
any légal, or valld adverse possession whatever to be charged against them, 
or any effective répudiation of their holding in tenancy In common, even tlll 
this day. * • • That the records of the Hamllton county registry office 
clearly show your orators' title, and hâve always given, and now give notice 
to ail the world that the interest of thelr ancestor, Simeon Fuller, Jr., lias 
.never passed, nor hls title been dlvested, from him nor his heirs. ♦ * • 
That the said Simeon Fuller, soon after the joint purchase aforesaid, waa 
absent in a distant state, and that he intrusted to Moses Pressley, hls co- 
tenant, the care and oversight of the property thus held as an Invostment, 
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to pay taxes thereon, and to do whatsoever mlght be necessary to realize 
the object of such investment, he having full falth In the skill and integrdty 
ot his brother-in-law; and the said Pressley for some tlme fulfiUed faith- 
fully the terms of the express trust and his obligations as a tenant in com- 
mon with your orators' ancestor, and so your orators' ancestor continued to 
repose confidence in him dnrlng life. * * • But your orators say that the 
sald Moses Pressley, two years before the death of Simeon FuUer, namely, 
tn 1844, and while the latter was an invalid. had sold his own interest in 
said lots to M. WMtley, of Walton county, Ga., aad In betrayal of his ob- 
ligation to Simeon Fuller as cotenant, and under the said express trust so 
conferred upon him, and undertaken by Mm and acted upon, he so executed 
the deed to said Whitley as to include apparently the interest of the said 
Simeon Fuller therein, and as to purport to convey the entire title, wlthout, 
however, naming or even referring to the said Simeon Puller's Interest. 
And the said Pressley, for the purpose of concealing the fraud thus com- 
mitted upon the rights of Simeon Fuller, and thus effectuate the fraudulent 
wrong, connived and conspired with the said grantee, Whlûey, to hide the 
fraudulent conveyance for seven years, and withhold it thus from reglstra- 
tion during the period of the statute of limitations, supposing that this stat- 
ute would run In secret, and bar an action in seven years; and accordlngly 
the said deed was so concealed until the year 1851,— seven years, and flve 
years after the death of Simeon Fuller. ïhen, and not until then, it was ac- 
knowledged and registered. * • * ïhat their ancestor never did know, 
and had no means of knowing, of the existence of the said fraudulent deed, 
and had no suspicion of the unfaithfulness of his relative and cotenant, 
and nelther had your orators afterwards. • * ♦ That said Conveyance 
was whoUy fraudulent, and the same was fraudulently concealed. That 
there was never any open répudiation by the said Pressley of bis trust or 
of his obUgatlon as cotenant with said Simeon Fuller. • * * That before 
said deed was registered, and ever afterwards, the wrongdoer continued to con- 
ceal, by various acts and devices, the cause of action existing in said fraudu- 
lent conveyance from the knowledge of your orators, and for this purpose 
abused their Infant minds and the natural confidence of yom: orators In him, 
particularly by misrepresentations, chlefly to the efiCect that he had owned 
lands together with their father, but before his death their father had sold 
them ail to him. Your orators being whoUy incapable of understanding 
any kind of business, and relylng upon the word of their uncle, and, be- 
sldes, residing with him at a great distance from Ohattanooga, in the state 
of Georgia, grew up under the influence of such misrepresentations without 
the least idea or suspicion that they had any rights in the matter. Noth- 
ing ever occurred to suggest such Idea or suspicion until the year 1887, when 
your orator, .Tohn P. Fuller, while, at the request of Mrs. Pressley, widow 
of the said Moses Pressley, examining some old papers to which your ora- 
tors had never before had access, discovered the original deed of the com- 
missioners of Ohattanooga to Simeon Fuller and Moses Pressley, and, not 
finding any deed from his father to Moses Pressley, he for the first time 
suspected that something was wrong, and his refiectlons led to an Inves- 
tigation whereby the fraud was discovered." Complainants deny lâches. 
Such, mainly in their own language, is the story of the wrong complained 
of, and the means by which it was effected. 

The bill avers that the défendants dérive title to the promises in contro- 
versy under the said deed to Whitley through a séries of mesne convey- 
ances, and that "ail the successive grantees under the said deed hâve had 
fuU record that the interest of Simeon Fuller bas never In any manner been 
conveyed, even the said Whitley deed not mentioning that interest in ex- 
press terms." It daims that the défendants are chargeable with notice of 
the fraud committed, and with knowledge of want of title. This clalm is 
based on the record of the commissioners' deed to Fuller and Pressley, and 
the fact that no conveyance by Fuller of his interest appears of record in 
Hamilton county. 

The prayer is that "the court will grant complainants jolntly an équita- 
ble partition with said défendants, * ♦ * and other propw relief." 

The bill was filed November 1, 1892, against the 12 défendants, most of 
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whoBa: beld, in severalty, parcels of the vÉtrious lands of which partition 

is SOUffht 

One of the def^idants demurred to the bill for want of eqùity and on the 
ground Of the lâches of complalnantB. The other défendants «nited In a 
motion to âismlss the bill on the same and other grounds. The demurrer 
was sustained, the motions were granted, and the bill was dismlssed. Prom 
that decree this appeal was taken, and it is prosecuted in forma pauperis, 
under the act of congress approved July 20, 1892. 

The opinion of Judge Key dlsmissing the bill is reported in 53 Fed. 204. 

J. 0. & Frank L. Wells, for appellants. 

Wheeler & MeDermott, W. G. M. Thomas, W. L. Eakin, J. H. Mc- 
Lean, and B. P. Woodward, for appellees. 

Before TAFT, Circuit Judge, and SEVERENS and SWAN, Dis- 
trict Jûdges. 

SWAH, District Judge, (after stating the facts.) 1. This biU 
makes no charge of fraud against either of the défendants. The 
wrong of which it complains is alleged to hare been perpetrated by 
Pressley, their uncle, and Whitley, his grantee. The first died 
as early as 1887, if not before that time, as .appears f rom the bill. 
Whether or not Whitley was living when this suit was brought 
is not stated. If the facts pleaded make a case of équitable cog- 
nizance, it would seem that Pressley's légal représentatives, and 
Whitley, if living, should be made parties, as it is their fraudulent 
conduct which is to be investigated. Gaylords v. Kelshaw, 1 Wall. 
SI; Lewis v. Oocks, 23 WaJl. 471; Judson v. Courier Co., 25 Fed. 708. 

2. The value of the property in controversy is nowhere alleged 
in the biU. By section 1 of the act of March 3, 1887, defining the 
jurisdiction of the courts of the United States, it is provided that 
"the circuit courts of the United States shall hâve original juris- 
diction concurrent with the courts of the several states of ail suits 
of a civil nature at common law or in equity where the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value of 
two thousand doUars ♦ • * in which there shall be a contro- 
versy between citizens of différent states." The record must show 
afûrmatively that the jurisdictional value is involved, (Parker v. 
Latey, 12 WalL 390; Hunt v. Blackbum, 127 U. S. 774, 8 Sup. Ct. 
1395;) but, as this omission is apparently remediable in fact, we 
shall require that the necessary showing on that point be made and 
flled, and shall dispose of the case as if the record contained the 
proper allégation of value. 

3. In the interprétation of this biU it is scarcely necessary to in- 
voke the rule that the construction of a pleading shall be adopted 
which is most ùnfavorable to the party pleading, since every person, 
it must be a^ssuined, states his case as favorably to himself as pos- 
sible. From the averment that "the lots were vacant and unoc- 
cupied" at the time of Fuller and Pressley's purchase, "and so re- 
mained until after the death of the said Simeon Fuller," it is a fair 
and natural inference that since FuUer's death thèse lands hâve 
been in possession of Whitley and his grantees and their successors. 
This inference is conflnned by the fact that complainants do not 
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claim that they are, or ever haTe been, in possession. Its force 
and effect are in no degree impaired by the allégation that complain- 
ants "are tenants in common with the défendants in and to the 
premises described," for this averment of title is not of a fact, but 
of the conséquence of facts. Story, Eq. PL § 730. The allégation 
that complainants "hâve never been actually ousted therefrom, 
[i. e. the premises in dispute,] nor hâve been in any way notifled of 
any répudiation or adverse claim or holding," is clearly and stu- 
■diously limited to the effect of the admitted possession of Whitley 
and his successors in ownership, and is merely a déniai that such 
possession and occupancy are legally suflBcient against the com- 
plainants as tenants in common, against whom, in a contest with a 
cotenant, it is held that an actnal ouster must be proved. Bar- 
nitz's Lessee v. Oasey, 7 Oranch, 456. 

When the facts are undisputed, their effect îs a question of law. 
The suprême court of Tennessee, whose décision as a rule of real 
property is biuding upon us in this case, in Weisinger v. Murphy, 
2 Head, 174, held that, "if one tenant in common assumes to con- 
vey the entire land, his deed will be a color of title, and posses- 
sion under it for seven years will be adverse to the right and title 
of thé cotenants, and bar their action to the land conveyed. It 
is an actual ouster and disseisin of the cotenant, which he is bound 
to notice; and, in order to create this adverse relation, no formai 
or other notice from the vendee is necessary." Cited and approved 
in Burns v. Headerick, 85 Tenn. 102, 2 S. W. 259. The fact, there- 
fore, that complainants hâve never been notifled of any répudiation 
or adverse claim or holding is manifestly immaterial, while from 
the facts pleaded, the légal conclusion is inévitable that the com- 
plainants hâve been ousted and disseised of the property. The 
déniais that "there has ever been any légal or valid adverse posses- 
sion whatever to be charged against them, [the complainants,] or 
any effective répudiation of their holding in tenancy in common, 
even tUl this day," are also plainly the statements of conclusions, 
and not of facts, and are repelled by the facts pleaded. Adverse 
possession is, where there is no conflict of facts, a légal question, 
{Bradstreet v. Huntington, 5 Pet. 438;) and a fortiori the déniai 
that "légal or valid adverse possession can be charged against" 
a litigant is, though verifled by his oath, merely the pleader's es- 
timate of the force of the facts on which it is asserted. The al- 
leged want of "effective répudiation" of complainants' holding in 
tenancy in common has no greater force, and is also open to the 
inference that there has been a répudiation in fact of the existence 
of such tenancy. The protestation that complainants hâve not 
been guilty of lâches or slept upon their rights is in the same cate- 
gory with the allégations just discussed. The pleading must state 
facts from which the court can infer dUigence. A demurrer ad- 
mit» only those matters of fact which are well pleaded. Mère aver- 
ments of légal conclusions are not admitted by it, unless the facts 
and circumstances set forth are sufficient to sustain the alléga- 
tion. Dillon V. Barnard, 21 Wall. 430; Gould v. Railroad C5o., 91 
U. S. 536. 
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Discarding from considération, therefore, thèse légal conclusions, 
and accepting the just inferences drawn from the bill, the substance 
of the facts it allèges is that complainants' ancestor, Simeon Ful- 
ler, Jn, became in 1839, by the recorded deed of the commissioners of 
Ohattanooga, a tenant in common with Pressley of the lands in 
question, and held that interest until his death, in 1846; that in 
1844 his cotenant, Pressley, without his consent or knowledge, con- 
veyed the entire tract to one Whitley, and, in concert with him, 
fraudulently withheld that deed from registration until 1851; that 
défendants dérive title by mesne conveyances from Whitley and 
his grantees and their successors, who hâve been in possession, 
claiming the entire tract, since Fuller's death, in 1846, and are 
now in possession under such claim; that Pressley's conveyance to 
Whitley, and his subséquent withholding of the deed from regis- 
tration, was a fraud upon Simeon FuUer and his heirs, who were 
then infants of the âges of from four to seven years, and that this 
fraud was perpetuated by Pressley's false représentations, which 
dissuaded complainants from inquiring into the facts because they 
conflded in his integrity and relationship; that complainants had 
no knowledge of the fraud Or of their father's interest in the lands 
until 1887. Complainants hâve been disseised for 48 years. The 
question now ai-ises whether a suit in equity for partition can be 
maintained on the facts stated, either under the system of equity 
administered in the courts of the United States, or under the laws 
of the State of Tennessee and the décisions of its s^upreme court. 

The fédéral system of chancery practice foUows that of the high 
court of chancery of England, and "does not deal with or décide 
questions of controverted title. Its purpose is to make a division 
among the parties before the court of real estate in which they had 
interests or estâtes that were in controversy as among themselves."^ 
Gay V. Parpart, 106 TJ. S. 689, 1 Sup. Ct. 456; McCall v. Carpenter, 
18 How. 302; Eich v. Bray, 37 Fed. 273. This doctrine is in ac- 
cordance with the great weight of American authorities, where the 
title is légal, and no ground of équitable jurisdiction appears be- 
yond that of granting partition. Wilkin v. Wilkin, 1 Johns. Ch. 
111; Phelps V. Green, 3 Johns. Ch. 302; Coxe v. Smith, 4 Johns. Ch. 
271; Clapp v. Bromagham, 9 Cow. 530; BrowneU v. BrowneU, 19 
Wend. 367; Brock v. Eastman, 28 Vt 658; Thomas v. Garvan, 4 
Dev. 223; Walker v. Laflin, 26 Bl. 472; Whitten v. Whitten, 36 N. 
H. 326; Hoflman v. Beard, 22 Mich. 59; Lambert v. Blumenthal, 26 
Mo. 471; Fenton v. Steere, 76 Mich. 405, 43 N. W. 437; Stuart v. 
Coalter, 4 Rand. (Va.) 74; Martin v. Smith, 1 Harp. 106; Warfield v. 
GambrUl, 1 GiU. & J. 503; Stevens v. Enders, 13 N. J. Law, 271; 
Maxwell v. Maxwell, 8 Ired. Eq. 25; Garrett v. White, 3 Ired. Eq. 
131; Shearer v. Winston, 33 Miss. 149; Foust v. Moorman, 2 Cart. 
(Ind.) 17. 

The statutes of Tennessee and the décisions of the suprême court 
of that State are explicit to the same point. By section 3993 of the 
Code of Tennessee (chapter 2, Of Real Actions) it is provided that 
"any person having an estate of inheritance, or for life, or for years, 
in lands and holding and being in possession thereof as tenant in 
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common or otherwise, with others, îs entitled to partition thereof, 
or sale for partition under the provisions of this chapter." In the 
construction of tMs and prior cognate législation it bas been held 
that a partition cannot be decreed in equity, where there is adverse 
possession, until complainants' tîtle be established at law. Tliere- 
fore, a bill flled by one heir of the grantee, alleging that his coheir 
had sold the land to the défendant who was in possession, and pray- 
ing partition, was dismissed on demurrer, complainant not having 
established his title at law. Trayner v. Brooks, 4 Hayw. (Tenn.) 295; 
Carter v. Taylor, 3 Head. 30. The légal title must be clear of dis- 
pute. Bruton v. Rutland, 3 Humph. 435; Hiclanan v. Cooke, Id. 
642, 643. In Nicely v. Boyles, 4 Humph. 177, it is said : 

"A bill for partition is not a blll to settle title, but a bill to divide that 
whieh belongs to tenants in common or joint tenants, among them In sev- 
eralty; and, if the title be disputed, partition will not be made until the 
dispute is settled In an appropriate form of action. A bill of partition Is 
not this." 

See, also, Whillock v. Haie, 10 Humph. 65. In Groves v. Groves, 
3 Sneed, 189, 190, the complainants iiled a bill for partition. "The 
défendants," say the court, "claim title to the whole as vendees of the 
common ancestor, and by virtue of long adverse possession, (17 
years.) How far their possession would avail them under the 
statutes of limitations or raise a presumption of deeds are questions 
that would properly come up in a court of law in an action of eject- 
ment. The complainants must establish their rights as tenants in 
common before they can ask partition. This proceeding is not in- 
tended to try titles and dispose of questions proper for an action 
of ejectment, and thus usurp the jurisdiction of a court of law. 
* * * Whatever right the complainants hâve must be established 
in a court of law, and then, if successful, they will be tenants in com- 
mon and hâve a right to partition." 

It is clear, therefore, that neither under the équitable jurisdiction 
vested in the fédéral courts, nor under the statutes of Tennessee 
nor yet according to the décisions of its court of last resort, hâve the 
complainants any standing in a court of equity for a partition. 
Their bill is purely an ejectment biU, and, unless the défendants 
are connected with the fraud charged, we may properly apply to it 
the languagé of Chief Justice Marshall in Smith v. Mclvor, 9 Wheat. 
534: 

"The facts alleged are ail examinable at law, and a court of law is as ca- 
pable of deciding on them as a coturt of equity. In such a case the existence 
of some fact which disables the party having the law in his favor from 
bringing his case fairly and fuUy before a court of law bas been generally 
supposed to be indispensable to a court of equity. Some defect of testi- 
mony, some disabllity which a court of law cannot remove, is usually al- 
leged as a motion for coming into a court of equity. But in the case at bar 
the case allèges nothing which can prevent a court of law from exercising 
Its fuU judgment. No defect of testimony Is alleged; no dlscovery is re- 
quired; no appeal is made to the conscience of the défendant Facts are al- 
leged which hâve preclsely the same opération in a court of law as in a 
court of equity, and the bill does not even Insinuate that they cannot be 
proved at law." 

See, also, Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct 276. 
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It îs InsiBted, howerer, that the fraud of Pressley and Whitley, and 
its concealment, constitute a claim to relief of which a court of 
equity alone can take cognizance, so that, in the language of corn- 
plainants' brief, "aside from the matter of partition, the court has 
legitimate possession of the case, and can hold it for eTery pur- 
pose^ légal questions and ail." While the principle referred to as au- 
thoriaing équitable jurisdietion of incidental matters cognizable at 
laW la well recognized, it has its limitations which exclude this con- 
troTersj. The flrst objection to its application hère is that Pressley 
and Wldtley, the parties charged with this fraud, are net before the 
coT^rt. It is clear, also, that the aid of this court is sought, not for 
the purpose of dividing the property, but of acquiring it, since com- 
plainants are out of possession, and the défendants in, claiming the 
entire property adrersely; and in thèse conditions the complainants' 
proper remedy is at law. Hall v. Law, 102 U. S. 466. Défendants, 
because of the fraud of others, cannot be deprived of their constitu- 
tional right to a trial by jury by a colorable suit for partition. Hlpp 
V. Babin, 19 How. 271. It is well said by Mr. Justice Daniel in 
Magniac v. Thomson, 15 How. 302: 

"Bquity may be Invoked to ald In the completion of a Just but Imper- 
fect légal title, or to prêtent the successful assertion of an uneonsclentious 
and incomplète légal adyantage, but to abrogate or assall a perfect and in- 
dependent légal right it can hâve no pretension. In ail such cases equlty 
must foUow, or, in other words, be subordinated to, the law." 

Great stress is laid by complainants on the registration of the 
commissiôners' deed to FuUer and Pressley, as depriving défendants 
of the dharaicter of innocent grantees, and tainting their possession 
with mala fides. To use the language of appellants' brief, the 
charge is that défendants "participate in the fraud by accepting the 
beneflta of it to the exclusion of complainants as accessories after the 
fact." TMs is specious, perhaps, but unsound. It is the only im- 
putation made against the good faith of the défendants, and requires 
us to détermine the sufQciency of the facts to establish fraud on the 
part of the défendants. Its inflrmity is that it is not justified by 
the parts of the bUl descriptive of Pressley's fraudulent convey- 
ance, nor dôes the purchaser of a once imperfect title, whose de- 
fects time has apparently healed, become by such purchase alone in 
any sensé a fraudulent grantee. Indeed, the bill itself, in its effort 
to exculpate complainants from the charge of lâches in bringing 
suit, States that "he [Pressley] so executed the deed to Whitley as to 
include apparently the interest of the said Simeon FuUer therein, 
and as to purport to conrey the entire title, without, however, nam- 
ing or even referring to the said Simeon Fuller's interest." If this 
tends to excuse complainants' professed ignorance and delay, it 
equally avails to shield défendants from the charge of buying with 
knowledge a clouded title. But, if défendants had actual or con- 
stractive notice that Puller was once tenant in common of the lands 
with Pressley, that knowledge did not legally or equitably preclude 
them from buying the property, when, by the law of Tennessee, time 
and adverse possession had not only barred his right of entry and ac- 
tion, but extinguished his title, and transferred it to défendants' 
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véndors. Love v. Love's Lessee, 2 Yerg. 290; MoLain t. Ferrell, 
1 Swan. 48-54; Norvell t. Gray's Lessee, Id. 96; Chaney v. Moore, 
1 Cold. 50; Woodward v. Boro, 16 Lea, 678, 

Although the statutes of Tennessee make the record of à deed 
"notice to the world" of the rights of the grantee, Buch record doea 
not operate to nullify the statute of limitations (section 3459 of the 
Code of Tennessee,) vesting a claimant who bas held seven years' ad- 
verse possession of lands, under a conveyance purporting to pass the 
fee, "with a good and indefeasible title in fee." When that time has 
ran against the disseised party, the eflacacy of the record of his deed 
as notice expires with his title, and such adverse occupant is vested 
with a new estate, which others may rightf uUy purchase. So firmly 
is he intrenched that in York v. Bright, 4 Humph. 312, where a biU 
in equity flled to restrain an action of ejectment charged that com- 
plainant was the équitable owner of the land in controversy, and 
that défendant fraudulently procured a deed to be made to himself 
by the holder of the légal title, and the proof showed that défend- 
ant had been in possession of the land for 20 years, claiming it as 
his own by an unregistered deed, the court held : 

"The statute of limitations Is already a bar to the suit. The fact that the 
défendant proenred the deed by fraud, if It were so, and fraudulently ob- 
talned possession, would make no différence. The statute makes no ex- 
ception of fraud, and wiU run in favor of a possession and title obtalned by 
fraud." 

And so is Jackson v. Hodges, 2 Tenn. Ch. 285. 

To sustain the charge of fraud against défendants, the facts must 
place them in such relation to the complainants or the lands as to 
make their holding in contravention of some equity subsisting be- 
tween them and the complainants. The dérivation of their title re- 
motely from Pressley and Whitley is not of itself, under the circum- 
stances of this case, sufQcient to asperse their good faith or divest 
their légal rights. Ringo v. Binns, 10 Pet 269, 281, 

Nor does the concealment of Pressley's fraud by withholding this 
deed from registration seven years, and the infancy of complainants 
at the time of its commission, aid their case. We are not cited 
to any provisions of the Code of Tennessee prescribing the time with- 
in which suit must be commenced when the cause of action has 
been fraudulently concealed, and we may assume that the gênerai 
doctrine obtains in that state that, where the party defrauded re- 
mains ignorant of it without any fault or want of diligence or care 
on his part, the bar of the statute does not begin to run until the 
fraud is discovered. The utmost eflect of the concealment of the 
deed was to préserve the cause of action for such reasonable time 
after its registration as would enable complainants to ascertain the 
facts and institute suit for redress. There is no arbitrary period ap- 
plicable to ail cases within which the défendant party must take 
action. The facts in each case must measure the diligence and 
activity which equity makes the condition of its aid. This test is 
also fatal to complainants' case. Conceding that the disability of 
infancy condoned their inaction during their minority, and assum- 
ing that they were also entitled to the additional period of three 
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jears aïter majority to bring suit, granted by section 3451 of the 
Code of Tennessee to those under disabUity when the cause of action 
accrued, their lâchés are inexcusable. The eldest complainant be- 
came of âge in 1860, and the youngest in 1863. In the 30 years which 
hâve since elapsed, complainants hâve been supine and dormant, 
thongh the adverse possession of others was itself notice that they 
held the land under a title, the character of which they were bound 
to ascertain. Lea v. Oopper Oo., 21 How. 493-498; Landes v. Brant, 
10 How. 348, 375. They knew that their father once had an interest 
in landS in and about Chattanooga, yet in ail that time made no in- 
quiry or investigation, but rested content with their uncle's assur- 
ance, that ît had been conveyed to him. During ail this time the 
défendants and their predecessors in ownership hâve been encour- 
agea by lapse of time and the silence of complainants to invest their 
means in the purchase and improvement of the land and the payment 
of taxes thereon, in ignorance of any defect of title not remedied by 
time and their possession. Now that the capital and enterprise of 
others has made valuable their âbandoned inheritance, complainants 
ask the aid of a court of equity to wrest it f rom its possessors. Upon 
their own confession, they hâve remalned inactive and acquiescent 
for five years after they had discovered the fraud, and then sought 
their remedy, not agalnst the wrongdoers or their estâtes, but against 
those whom their négligence and delay has misled and luUed into 
security. Néither poverty, absence from the state, nor ignorance 
ean paJliate such lâches or justify relief. Bowman v. Wathen, 1 
How. 189, 195; Wood v. Carpenter, 101 U. S. 135, 139; Norris v. 
Haggin, 136 U. S. 386, 10 Sup. Ct. 942, 

In thé considération of the questions presented by appellants we 
hâve necessarily reviewed the facts, and while our decree might be 
rested on the ground that complainants hâve mistaken their remedy^ 
in justice to défendants, who are entitled to hâve this stale claim 
forever quieted, we also hold that there is no equity in the case 
made by the biU, and aflSrm, with costs, the decree of the circuit 
court dismissing it. 

Decree afflrmed. 

TAFT, Circuit Judge, and SEVEEENS, District Judge, agrée with 
the foregoing opinion in so far as it is based on the ground of lâches. 



GQOD TEMPLARS* LIFE ASS'N v. UNITED LIFE INS. ASS'N. 

(Circuit Court, S. D. New York. December 27, 1893.) 

EquiTT JuEisDiOTioH— Rbmedt AT Law. 

Where Ufe Insurance is transferred from one eompany to another by a 
contract wMcli provides for the payment of a balance ont of the income 
from the Quarterly dues, this charges the payment upon such income, and 
the enforcement of the charge Is a matter of equity jurisdlction. 

In Equity. Suit by the Good Templars' Life Association against 
the United Life Insurance Association to enforce payment of money. 
On demurrer to the biU. Overruled. 



COFFIN V. CITY OF INDIANAPOLIS. 221 

J. K. Hayward, for plaintifl. 
Wilber & Oldham, for défendant 

WHEELER, District Judge. The contract npon whîcli this bill 
is brought provides for the transfer of about $700,000 of actual in- 
surance upon the lives of members from the orator to the défend- 
ant, for which the défendant was to pay, pro rata, $2,000 in six 
months, $1,000 in nine months, and the balance of $1,500, more or 
less, "from the income for dues receiyed from said business quarter- 
yearly thereafter as the same shall accrue, until fully paid, and 
proper settlement shall be rendered." The biU is demurred to be- 
cause the remedy is said to be at law. If the amount to fall due 
was to be computed merely by comparing the actual amount of in- 
surance with the basis of $700,000, and the time of falling due, 
merely, was to be flxed by the quarterly collections, the recovery 
could be only personal, for so much money due at those times, and 
the remedy would be at law. It would be as complète and adéquate 
there as it could be anywhere. Nutting v. Atwood, (Super, N. 
Y.) 23 N. Y. Supp. 816. But hère the balance of $1,500, more or 
less, is by the terms of the contract to be paid from the income for 
dues, and this payaient is thereby charged upon this income. A 
court of equity can enforce this charge, while at law it cannot be 
made available. The remedy at law is not, therefore, plain, adé- 
quate, and complète, as is required to oust jurisdiction in equity. 
Eev. St. U. S. § 723. 

Demurrer overruled; the défendant to answer over by February 
rule day. 



OOFFIN et al V. CITY OF INDIANAPOLIS et al 

(Circuit Court, D. Indiana. January 6, 1894.) 

No. 8,888. 

1. Equity Jurisbiction— Bank Deposits. 

Plalntiffs, being successful bldders for an issue of clty bonds, deposlted 
a sum of money in a banlj, and tooli a certiflcate of deposit, payable to the 
City ofacials. The money was to be returned on the completion of the 
puTchase, and to be forfelted in case plalntiffs failed to complète it 
Plalntiffs, however, discovered that the bonds were invalid, and sued the 
City and the bank to obtain a return of the certiflcate, and a decree 
entitling them to the money. Held, that the suit was cognizable in equity. 

2. Municipal Coepokations—Poweks— Bonds. 

Power to Issue bonds to replace in the treasury money ah-eady used in 
paying prior bonds Is not conferred by a grant of authority to issue "re- 
funding bonds" or original bonds to procure money for use in the "legiti- 
mate exercise of the corporate powers," and for the payment of le^timate 
corporate debts. 

8. Saub. 

Where a number of bonds, purporting to be "refunding bonds," are 
Issued as one séries, but part of them are not In fact refunding bonds, 
and are illégal, their iUegality attaches to the whole issue; and one who 
bids for them as refimding bonds cannot be compelled to take even the 
amount that might hâve been legally issued. 
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4 CONTEACT— COKSÏKUCTION— BiD FOK "RbÏDNDING BONDS. " 

One who, pursuant to an advertîsement ot sale, makes a bld for mu- 
nicipal "refundlng bonds," cannot be fequlred to take part of the amount 
In other bonds, tbough equally Taluable. 

In Equity^ Suit by William Edward Cîoffin and Walter Stanton 
/igainst the city of Indianapolis and the Merchants' National Bank 
of Indianapolis. Heard on demurrer to the bill. Overruled. 

MÛlér, Winter & Elam, for coniplainants. 

John E: Scott and Elliott & EUiott, for défendants. 

BAiKEB, District Judge. Tîie questions for considération are 
presented by the demurrer interposed by the city of Indianapolis to 
the biÙ of complaint. The complainants, after showing the req- 
uisite diverse citizenship of the parties, allège, in substance: That 
they are bankers and brokers, doing business in the city of New 
York, and as such are dealers in municipal bonds and other securi- 
ties. That, by the charter of the city of Indianapolis, provision 
is made for the borrowing of money, the making of loans, and the 
selling of bonds, as follpws: 

"Sec. 30. The common council shall hâve power to borrow money to an 
amount not exceeding two (2) per cent, of the taxable property of such city, 
as the saine may appear on the tax duplicate of such city for the year in 
which stich loan shall be efCeçted; provlded, that the entire money borrowed 
shall not at any time exceed two (2) per cent, of the taxable property of Such 
city. Such loans may be made only for the purpose of procuring money to 
be used in the legitlmate exercise of the corporate powers of such city, and 
for the payment of legitimate corporate debts. Sec. 31. Such ordinance for 
loans may authorize the issuance of bonds or other city obligations, negotiable 
or not, bearlng interest at a rate not exceeding six (6) per cent., and running 
not to exceed thlrty years. Such ordinances shall provide for the time and 
manner of advertising the sale of such bonds or other securities, and of the 
recelpt of blds for the same, together with the mode and terms of sale. AU 
duties wlth regard to the préparation, advertîsement, negotlatlon, and sale 
of such bonds and other securities shall be performed by the head of the 
department of finance. Sald ofBcer, after causing such bonds to be properly 
executed, shall deliver the same to the city treasm-er, taking his receipt there- 
for, and, upon the conclusion of the contract for the sale of such bonds or 
other securities, shall certlfy to the treasurer the amount which the purchaser 
is to pay for the same, together with the name of the purchaser. And there- 
upon it shaU be the duty of the treasurer to receive from the purchaser the 
amount sa çprtlfled, by the head of the department of finance, and to deliver 
the bonds or other securities to the purchaser, taking his receipt therefor. 
The treasurer and the head of the department of finance shall thereupon each 
make a report of hls proceedlngs to the mayor. Sec. 32. Temporary loans 
may be àuthorized by ordinance of the common council In anticipation of the 
revenue of the city for the current and followtng year, and payable within that 
period, but the aggregate amount of such tempoVary loan in any fiscal year 
shaU not exceed the amount of the city levy for the same year. No tem- 
porary or other loan upon the revenue of any current or succeeding year shall 
be made until ail temporary loans upon the revenue of any preceding year 
shaU -hâve been fully paid. Sec. 33. The common council shall hâve power 
to authorize the issue and sale of refundlng bonds, in order to raise money 
to take up any outstanding bonds of such dty, or to exchange with the holders 
of such outstanding bonds. The same shall be governed by the provisions 
of the second preceding section, so far as the same are applicable. Sec. 34. 
No order or warrant shall be drawn against the funds of such city, in the 
hands of the treasurer, or other ofilcer, unless an appropriation bas been 
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made by ordinance of money for such purpose whlch Is not exhausted, or 
■unless the same shall be for a salary fixed by Btatute, or ordinance, or for the 
payment of any judgment which such city is compelled to pay. Sec. 35. AU 
bonds or other city securitieB offered for sale, pursuant to ttie provisions of 
this act, may bear annual interest not exceedlng six (6) per cent, may run not 
longer than thirty years, and may contain an option allowing such city to 
redeem the same at earller specifled dates, In whole or In part, if so directed 
in the ordinance authorizing such issue." 

That on the 2'ltli day of May, 1893, said city was indebted in the 
principal sum of |600,000, evidenced by 600 bonds of |1,000 each, 
to become due and payable July 1, 1893. That on or about April 
1, 1893, said city was indebted in a certain other sum of |21,000, 
evidenced by 21 other bonds, of |1,000 each, known as the "Sellei-s 
Farm Issue" of bonds, which $21,000 of bonds were by said city, 
on April 1, 1893, duly paid, discharged, and canceled, so that after 
that date the same were no longer an indebtedness of the city. That 
on the 23d day of May, 1893, an ordinance known as "Greneral Or- 
dinance 30, 1893," was enacted by the common council of said city, 
and approved by the mayor. The ordinance authorized the head 
of the finance department to refund certain of the indebtedness 
of the city, amounting to $600,000, represented by certain outstand- 
ing bonds, known as "Séries A" and "Séries B," which would become 
due July 1, 1893; "and to issue and sell bonds of said city to re- 
place in the treasury the sum of |21,000, used in paying the bonds 
of said city, known as the "Sellers Farm Issue," which became due 
AprU 1, 1893. The head of the' finance department was authorized, 
for the purpose of refunding said indebtedness, and replacing in the 
city treasury said sum of $21,000, to prépare and sell 621 bonds of 
the city, of $1,000 each, which should bear the date of July 1, 1893, 
and should be designated "Indianapolis Eefunding Bonds of 1893." 
The head of the finance department was required to advertise for 
bids- for the sale of said bonds. It was ordered that the city comp- 
troUer should award such bonds, or, if he should see-fit, a part there- 
of, to the highest and best bidder therefor, and that he should hâve 
the right to reject any and ail bids or proposais, or any part thereof, 
and should hâve the right to accept a part of any bid, he being the 
sole judge of the sufflciency or insufflciency of any bid. It was 
further ordered that the person to whom the bonds, or any part 
thereof, should be awarded, should, within 10 days thereafter, de- 
posit with the city comptroUer a certified check on some reliable 
bank, payable to the order of the treasurer of said city, for a sum 
equal to 5 per cent, of the face of the bonds so awarded; and that 
said check should, upon the completion of the sale of the bonds for 
which it was deposited, be returned to the successful bidder; and, 
in case the successful bidder should fail to complète the purchase of 
the bonds so awarded, he should forfeit the check so deposited to 
the city. That on May 24, 1893, the city, in pursuance of said 
ordinance, caused public notice to be given that sealed bids would be 
received by said city untU Friday, May 26, 1893, at 9 o'clock A. M., 
for the whole or any part of said $621,000 of bonds of said city; said 
notice being as foUows: 
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"$621,000. 

"Refiindlng Bonds of the City of Indlanapolîs. 

"Department of Finance, Office of the City Oomptrollar. 

, "Indlanapolis, Ind., May' 24, 1803. 

' "Sealed bids will' be reoelved by the city of Indianapolis, Indiana, iintll 
Friday, May 26, 1893, at 9 o'clock A., M., for the whole or any part of $621,- 

000 refunding bonda of sald city, to be dated July 1, 1893. Said bonds will 
be of the dénomination of $1,000 each, wlth coupons attached; will draw in- 
terest at the rate of 4^^ per cent per annum, payable semlannually, on the 
Ist day of january and Jnly; the principal payable in thirty (30) years, with- 
out option, and both principal and interest payable at the office of Winslow, 
Lanier & Co., New Yorli. Thèse bonds are issued for the purpose of taking 
np $600,000 of dty bonds due July 1, 1893, and to put back Into the city 
treasury $21,000, paid out to redeem bonds due April 1, 1893. Bids for the 
purchase of sald bonds should be indorsed 'Propoi^ls for Refunding Bonds,' 
and directed to the city comptroUer, Indianapolis, Indiana. The proposais 
will be opened May 26, 1893, at 9 o'clocli A. M., and the bonds awarded 
to the highest and best bidder, the dty reserving the right to reject any 
and ail bids. Successful biddera wJll be required within ten days from the 
•date of the award to deposit wlth the city comptroller a certlfled checlt on 
some reputable bank, payable to thé city treasurer, for 5 per cent of the 
face value of the bonds awarded, as an eamest of good falth, which check 
would be retumed to the maker should the bonds be taken up at the proper 
time; otherwlse, it will forfeit to the city. The bonds wlU be delivered at 
the office of Winslow, Lanier & Co., New York, July 1, 1893, and must be 
pald for on that day. William Wesley Woolen, Comptroller." 

Tiiat complainants presented to said city a bid for said bonds, as 
follows: 

1 "We will purchase $621,000 dty of Indianapolis 4% per cent thlrty-year 
refunding bonds, or as many as you can legally issue, and pay par for the 
same. Coffln & Stanton." 

That the complainants were the highest and best bidders, and 
thereupon said $621,000 of bonds were awarded to them by said 
comptroller. That on May 26, 1893, the complainants, assuming 
that it would be shown that ail of said bonds were refunding bonds 
and were légal, deposited with the Merchants' National Bank of 
Indianapolis, Ind., the sum of $31,050, beiag 5 per cent, upon said 
sum of 1621,000, the total amount of said bonds then and there so 
assumed to be awarded to complainants, and received therefor a 
certiflcate of deposit, bearing date May 26, 1893, payable to the 
order of the city treasurer of sald city, and delivered the same to 
the comptroller of said city, who was the head of the department of 
finance, said deposit being made as an eamest of good faith, and 
the same was received and is now held by said city. That the en- 
tire amount of $621,000 of bonds so proposed to be issued and sold 
were prepared and executed, ready for delivery, as a single séries, 
no discrimination being made as to any particular part being used 
for any particular purpose, but ail consisting of a single loan for the 
purpose of refunding the $600,000 of outstanding bonds, and for 
replacing in the city treasury the sum of $21,000, which had been 
long before paid out in the extinguishment of said Sellers farm 
bonds. That the complainants are advised by counsel, and upon 
such advice charge the fact to be, that said issue of bonds is not 
légal, for the reason, among others, that said city had no authority 
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under its charter to issue bonds for tlie purpo«e of replacing moneys 
in the treasury which had theretofore been paid ont in the legiti- 
mate expenses, or in the discharge of the legitimate debts of the 
city. That the charter does not contemplate the making of loans 
and the selling of bonds for such purpose. That the replacing of 
funds in the treasury which hâve been used in the discharge of 
former obligations of the city is not a legitimate exercise of cor- 
porate powers, or the payment of legitimate corporate debts; and 
that by reason of the fact that said bonds for refunding purposes, 
and for replacing said money in the treasury, are in a single issue, 
undistinguishable as' to identity or purpose, the entire séries is il- 
légal, unauthorized, and invalid. That when the complainants 
made their bid, and untU they discovered and were advised of said 
illegality, they were at ail times ready, willing, and anxious to take 
said bonds, and were prepared to do so. That said city insisted and 
insista that said issue of bonds is regidar, légal, and said bonds valid 
refunding bonds, and that complainants were and are bound by their 
bid to accept and pay for the same; and that, complainants having 
declined so to do, the city claimed and is now insisting upon a 
forfeiture of said money so deposited with said Merchants' National 
Bank. That, in pursuance of said policy, the city has presented 
said certiflcate of deposit to the Merchants' National Bank, and 
demanded payment of the same. That said bank is ready, willing, 
and able to promptly pay said certiflcate of deposit, but has de- 
clined to pay the saff -; to said city because complainants, upon the 
discovery of such illegality in the issue of said bonds, notifled the 
bank that it must not pay such certiflcate, and that the same would 
be and was claimed to be the property of complainants. That the 
bank is merely a stakeholder as between the parties, havin? no 
interest in said controversy, and is only deterred from paying said 
certiflcate of deposit by the dispute between said parties. That 
said certiflcate of deposit is in the custody of the city, and for that 
reason complainants are unable to set ont a copy of it, but aver that 
it is in the usual form, and calls for the payment of the sum of 
$31,050, on its retum to the bank properly indorsed. That com- 
plainants hâve called on the city to surrender said certiflcate of de- 
posit to them, but said city refuses, and prétends and claims that it, 
and not the complainants, is entitled to the same, and to the moneys 
represented by it, and is demandiog payment thereof. That said 
bank is reluctant to withhold payment of the certiflcate after de- 
mand made, and there is danger that said city may transfer said 
certiflcate, which is negotiable paper, to some person not cognizant 
of the facts, who may take the same for value, and obtain an equity 
for the payment of the money. As thèse complainants are informed 
. and believe, and therefore charge, that said city has threatened to 
so transfer the same, and is now threatening to sue said bank on 
said certiflcate. That such suit by the city against the bank would 
not settle the controversy between the city and the complainants, 
but would resuit in the necessity for more suits, and the payment 
of the money to the city would subject the complainants to great 
inconvenience and irréparable damage. That ail said actings and 
v.59F.no.2— 15 
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doinga are in violation of, complainanta' rights, and contrary to 
equity and good conscience. The prayer is that the city be re- 
quired to show why it should not surrender said certiûcate to com- 
piainants; that complainants be decreed to be entitled to the same, 
and to the moneys called for tlierein; that, pending the litigation, 
ithe city be enjoined from transferring or disposing of said certiflcate 
pthjerwise than to coBfiplainants, and from commencing any suit to 
coliect said certiflcate; that said bank be enjoined from paying the 
samp to the city or otherparty than complainants; and for ail such 
f urther i^lief as may be proper in the premises. 

It is insisted by the solicitor for the city that the complainants 
hâve a plain, adéquate, and complète remedy at law, and for this 
re^son, ti.eir bill ought to be dismissed. It is argued that an action 
for money had and. received would lie against the city to recover 
the money in question. It is doubtful whether the complainants 
coul4, niaintain such ^n action against the city npon the facts dis- 
closçd in the Mil. ^Çt is not necessary, however, tp décide this 
question, as, in my opinion, the bill of complaint is sustainable in 
equity. It shows that the complainants deposited with the Mer- 
chants' National Bank the sum of |31,050, and received a certiflcate 
of deposit therefor, which was made payable to the treasurer of the 
city of Indianapolls; that the complainants delivered the certiflcate 
of deposit to the city comptroUer to secure the performance of their 
bid for the purchase of the |621,000 of city bonds; that it was 
agreed that the certiflcate of deposit should be returned to com- 
plainants npon their çompliance with the terms of their bid; and, 
upon their faHure to do so, that it should become fo^eited to the 
city. It is aUeged that the complainants hâve at ail times been 
ready and wiUing to perform the terms of their bid, but that the 
city has not and cannot perform its part of the contract It is 
also alleged that the city, notwithstanding its default, has demanded 
of the Merchants' National Bank that it pay to it the money evi- 
denced by said certiflcate of deposit, and is threatening and intends 
to compel the payment thereof to it. The city is the payée named 
in the certiflcate of deposit, and it thus has the légal title to the 
money. Its légal title, however, as between itseU and the complain- 
ants, is open to inquiry. The sum of $31,050 deposited with the bank 
was the money of the complainants, and in equity it continued to 
belong to them unta their équitable right and title thereto should 
become forfeited to the city by f allure to comply with the terms of 
their bid. The attempt of the city to gain possession of the money 
before the complainants were in default was in plain violation 
of their équitable rights in the money so deposited. The com- 
plainants were under no obligation to wait untU the city had con- 
summated its threatened wrong, but had a clear and undoubted. 
right to invoke the aid of a court of equity to prevent the wrong, 
and to reclaim the money eo belonging to them in equity and good 
conscience, and to compel the city to redeliver to them the certifl- 
cate of deposit. Both the city and the bank are necessary parties 
to enable the courte in a single suit, to award the complainants 
the full measure of relief to which they are entitled. The suit is 
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one to détermine the title to a fund between the holder of the légal 
title and the équitable owner, and the bank is a necessary party 
to enable It In safety to pay the money to the équitable owner, with- 
out the présentation of the certiflcate of deposit. A suit in equity 
is not only the proper, but it is the only appropriate, proceeding 
to détermine the rights of an équitable claimant of a fund against 
the holder of the légal title. In the présent case the complainants 
are the équitable owners of the money on deposit in the Marchants' 
National Bank, and they allège f acts which, if true, show that the 
city has not now, and never can acquire, any right to the fund in 
controversy. The city's assertion of a right to the fund is inéqui- 
table, and in plain violation of the terms of the contract by virtue 
of which it received the certiflcate of deposit. The complainants 
are not required by any rule of law or by any principle of fair deal- 
ing to permit the city to withdraw the money from the bank by 
the wrongful use of the certiflcate of deposit which it holds. A 
court of equity is the proper one to prevent the threatened wrong, 
and to détermine the ultimate rights of the parties to the fund in 
controversy. 

The city advertised for proposais for the purchase of $621,000 
refunding bonds. The complainants' bid was for refunding bonds. 
The bid was in thèse words: 

"We will purchase ?e21,000 city of Indlanapolls ^2 per cent thirty-year 
refunding bonds, or as many as you can legally issue, and pay par for the 
same. Coffln & Stanton." 

This bid was accepted, and the city awarded to complainants 
the whole |621,000 of bonds, as refunding bonds which it could 
lawfully issue. The complainants, acting upon the award, as con- 
stituting an award of $621,000 of refunding bonds, which could 
lawfully be issued as such, deposited the money in controversy with 
the Merchants' National Bank as an earnest of their good faith. "It 
is a gênerai and undisputed proposition of law," says Dillon, (1 Dill. 
Mun. Corp. § 89,) "that a municipal corporation possesses and can exer- 
cise the foUowing powers, and no others: First, those granted in ex- 
press words; second, those necesisarily or fairly implied in or inci- 
dent to those essential to the declared objects and purposes of the 
corporation, not simply convenient, but indispensable." It is the 
settled law of Indiana that a city organized under the law of the 
state cannot issue and seU its bonds, to raise money by way of loan, 
unless expressly authorized so to do. City of Aurora v. West, 22 
Ind. 88; State v. Hauser, 63 Ind. 155; EushviUe Gas Co. y. City of 
Eushville, 121 Ind. 206, 23 N. E. 72. Such, also, is the settled doc- 
trine of the suprême court of the United States. Brenham v. Bank, 
144 U. S. 173, 12 Sup. Ct. 559. And, in case of doubt touching the 
existence of the power on the part of a city to issue and sell its 
bonds to raise money by way of loan, such doubt must be resolved 
against the existence of the power. See authorities supra. As 
illustrating the strictness wiÔi which municipal powers to con- 
tract a bonded debt are construed, it has been held that under a 
power to subscribe for stock, and to borrow money to pay for the 
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same, an issue and exchange of bonds for the stock are not author- 
ized. Scipio V. Wright, 101 U. S. 665; Horton v. Town of Thomp- 
son, 71 N. Y. 513. The power of the city to issue and sell the bonds 
in question, if it exists, must therefore be found in the above-quoted 
provisions of its charter. Section 30 authorizes the malving of 
original time loans, not exceeding 2 per cent, of the taxable property 
of the city. It pro vides that such loans "may be made only for the 
purpose of procuring money to be used in the legitimate exercise of 
the corporate powers of such city, and for the payment of legitimate 
corporate debts." Section 31 provides the détails of loans, such as 
the chàracter of bonds, manner of issue and sale, rate of interest, 
and the like. Section 32 provides for temporary loans, and plaiuly 
has nô bearing on the présent controversy. Section 33 provides for 
the issue and sale of refunding bonds. It is the only section which 
authorizes such bonds, and it clearly deflnes the purpose for which 
they may be issued: 

"Sec. 33. The common councll shall hâve power to authorize the issue and 
sale of refunding bonds, in order to raise money to take up any out- 
standlng bonds of such city, or to '^exchange with the holders of such 
outstandlng bonds. The same shall be governed by the provisions of 
the second preceding section, so far as the same are applicable." 

Section 34 forbids the dravring of warrants on the funds of the 
city except for certain specified purposes. Section 35 limits the 
rate of Interest and the time for which bonds may be issued. In 
view of the language of section 33, there is no room for doubt in 
regard to the securities embraced by the words "refunding bonds." 
The language of the statute con tains its own interprétation. Ee- 
funding bonds are of two sorts: First, those which are issued and 
sold to raise money to take up outstanding bonds of the city; or, 
second, those which are issued by the city to the holders of its out- 
standing bonds in exchange therefor, By the express terms of the 
statute, refunding bonds cannot lawfnlly be issued for any other 
purpose. Six hundred of the bonds, of f 1,000 each, awarded to the 
complainants, were to be issued and sold to raise money to pay ofl 
and take up a like amount of the outstanding bonds of the city. To 
this extent, and for this purpose, the city had the undoubted au- 
thority to issue and sell its bonds. Tlie contention is that 21 of 
the bonds of |1,000 each, constituting an intégral and undistin- 
guishable part of the 621 refunding bonds awarded to complainants, 
are not refunding bonds, and are not within the terms of their bid 
and of the award made by the city. It is further contended that 
the city had no power to issue and sell the 21 bonds included in 
its contract with complainants, because the bonds were to be issued 
and sold for a purpose not authorized by its charter. The bill 
allèges: 

"That on or about the Ist day of April, 1893, said city was indebted In a 
certain other sum of $21,000, evidenced by twenty-one bonds of sald city, 
of $1,000 each, bnown as the 'Sellers Farm Issue' of bonds, which $21,000 
of bonds were by said city, on said Ist day of April, 1893, duly paid, dis- 
charged, and canceled, so that after that date the same was no longer an 
Indebtedness of said city." 
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It 18 further alleged that the — 

"Bntlre amount of $621,000 of bouds so proposed to be îssued and sold by 
said City were prepared and executed ready for dellvery, and were so ex- 
ecuted as a single séries, no discrimination being made as to any partlcular 
part thereof being used for any particular purpo.se, but ail consisting of a 
, single loan, for the purpose of refunding the $600,000 of outstanding bonds, 
and for replacing in the gênerai treasury of said city the sum of $21,000, 
which had been, as above stated, long before paid out from said gênerai 
treasury in the extinguishment of said SeUers farm bonds." 

The SeUers farm bonds, having been duly paid, discharged and 
canceled, ceased to be outstanding bonds of the city. Having 
ceased to exist, the city possessed no lawful power to issue and sell 
bonds in order to raise money to take them up. It follows, there- 
fore, that the bonds in question, to the amount of |21,000, are not 
refunding bonds. Not being refunding bonds, they are not within 
the terms of the complainants' bid, nor the city's award. The com- 
plainants had an undoubted right to stand upon the terms of their 
bid, and refuse to accept any bonds unless they were the refunding 
bonds of the city. Eefunding bonds stand upon a différent, and 
often a more secure, foundation than bonds îssued for an original 
loan. The bonds to be refunded were issued before there was any 
limitation on the amount of the issue, and would therefore, when 
refunded, not be subject to that limitation. Aetna Life Ins. Oo. v. 
Lyon Co., 44 Fed. 329. And, if there were irregularities in the re- 
funding issue, the holders of the refunding bonds might be subro- 
gated to the rights of the holders of the original bOnds. But it is 
sufifîcient to say that a court of equity has no power to compel the 
complainants to accept any bonds, although equally valuable, which 
are not embraced within the terms of their bid. The 21 bonds in 
question were not refunding bonds. If issued as refunding bonds, 
they would hare been ultra vires and void. And, in my opinion, 
thèse bonds would hâve been invalid as original bonds. Section 30 
of the charter provides for the making of original loans, and con- 
cludes with this limitation of power: 

"Such loans may be made only for the purpose of prociffing money to be 
used in the legitlmate exercise of the corporate powers of such city, and for 
the payment of legitlmate corporate debts." 

This limitation evidently means that, when the city proposes to 
borrow money, the ordinance shall state the purpose of the loan, 
in order that it may appear that the money procured is to be used 
in the legitlmate exercise of corporate powers, or for the payment 
of legitlmate corporate debts. If the city may issue and sell its 
bonds to raise money without stating any lawful purpose for which 
the money is to be used, then the bonds would be valid if the 
money was used for a legitlmate corporate purpose, and invalid 
if the money was iUegitimately used. Such a construction would 
place upon the purchaser of the bonds the burden of seeing to the 
rightful application of the money, if he would maintain their valid- 
ity. The city, in the présent case, has rightfully recognized the 
necessity of stating the purpose of the issue and sale of the bonds. 
Is the purpose stated as to $21,000 of the bonds a legitlmate one? 
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As we hâve already said, thèse "bonds were not to be issued and 
sold fo^ th# payment of a legitimate corporate debt, because tbere 
was no iflëbi to be paid. The Sellera farm debt had been paid, and 
the bonds evldencîng the same had been canceled and discharged. 
Thereaftèr the^ debt ceased to exist. Is the raising of money, by the 
issue and sale of bonds, for the purpose of putting back in the' 
treasury a sum equal to what had been used in the payment of a 
debt of the city, "a legitimate exercise of the corporate powers of 
such city?" If the city may issue and sell its bonds to replace in 
the treasury the money paid ont on account of the Sellers farm 
debt, it may issue and sell its bonds to replace in the treasury ail 
the moneys ever paid out by it on account of its debts and lia- 
bilities. In iny judgment, the issuance and sale of bonds for such 
a purpose îs not within the scope of its legitimate corporate powers. 
The city cannot issue and sell its original bonds except for the pur- 
pose of raising money to pay some legitimate debt or liability, or to 
meet some future liability or obligation incurred, or to be incurred, 
in the legitimate exercise of its corporate powers. The bonds in 
question, to the extent of $21,000, must be held to be unuathorized 
and illégal. 

It is insisted by the solicitor for the city that, conceding that the 
bonds in question, to the amouiit of |21,000, are illégal, the residue 
of them are légal and valid refunding bonds, and, therefore, that 
the complainants were bound to take them. In this, we think, the 
solicitor is in eryor. The award by the city and the acceptance by 
the complainants were of the $621,000 of refunding bonds. The 
bill shows that the city tendered ail of the bonds in a lump, and 
demanded their acceptance, and threatened, upon failure to accept, 
to forfeit the entire deposit. The complainants refused to accède 
to the tender and demand, and rightfuUy. The complainants could 
not be in default in respect of the |600,000 of bonds, because they 
were never separately tendered to thetii. They could not accept 
what was never oflered. But, if they had been separately ten- 
dered, complainants were not bound to accept them. Their bid 
and the city's award were of $621,000 of refunding bonds. They 
had a right to stand upon the terms of the contract, and could not 
be compelled to take either more or less than $621,000 of the bonds. 
The bonds were ail of one séries. Each one was as much a refund- 
ing bond as any other, and each one was as much a bond for re- 
placing money in the treasury as any other. If, then, to the extent 
of $21,000, they were tainted, the taint permeated the entire issue, 
because the légal were incapable of discrimination from the illégal. 
This is not a case where bonds partly légal and partly illégal hâve 
been placed upon the market, and purchased by parties in good 
faith. In such a case it is the duty of the court, in furtherance of 
justice, to uphold such bonds to the extent that it may bave been 
lawful to issue them, and to hold in valid only the excess. Hère 
the question is raised before the bonds are issued. The real ques- 
tion for décision is, will a court of equity compel a purchaser to 
consummate his bid and pay for bonds, where a part of the issue is 
iUegaJ? A court of equity will not lend its aid to consummate an 
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illégal or tinconscionable transaction, It wonld be nnjust and in- 
équitable to compel the complainants to take bonds, a portion of 
wMch are illégal. Tlie illegality is of such a character as to pre- 
clude the city f rom carrying eut tlie terms of its contract. It is the 
duty of the court in such a case to relieye the party not in default 
by restoring the status quo. This can only be donc by ordering the 
return of the certificate of deposit, and requiring the bank to pay 
the money to complainants. From thèse views it followB that the 
demurrer must be overruled, and it is so ordered. 



OHAVHNT T. SCHBFER et aL 

(Clrcnlt Court, S. D. New York. January 6, 1894.]! 

JuDQMENTS— Bes Judicata— Corpohations. 

A decree dlstributing the assets of a dlssolved corporation, and dlschar- 
ging the trustées, prevents a credltor, who was a party to the suit, from 
maintainlng a subséquent biU against the trustées to reach unpaid stock 
subscrlptlons. 

In Equity. Suit by Philippe Chavent against Cari Sehefer and 
others, trustées, to reach unpaid subscriptions to the stock of a cor- 
poration. Heard on a plea in bar. Plea sustained. 

Lorenzo Semple, for orator. 

Robert Hunter McGrath, Jp., for défendants. 

WHEELEB, District Judge. According to the bill, the défend- 
ants were stockholders, who had put in a plant towards, and had not 
really paid for, their stock in full, and were the trustées, of the 
Town of Union Mill Company, a corporation of New Jersey, of which 
the orator was a creditor; and which became insolvent and was dis- 
solved, and its assets were divided ratably among its créditer^ in- 
cluding him, leavlng a balance of $3,361.47 due him. The cor- 
poration act of 1875, as amended by the supplementary acts, pro- 
vides: 

"Where the whole capital of the corporation shall not hâve been pald In, 
and the capital shall be sulficient to satisf y the claims, of its creditors, eaeli 
stockholder shall be bound to pay on each share held by him the sum neces- 
sary to complète the amount of such share, as flxed by the charter of the 
Company, or euch proportion of that sum as shall be required to satisfy the 
debts of the company." 

The bill is brought in behalf of the orator and ail other creditor» 
to reach the true balance of the unpaid subscriptions. The défend- 
ants hâve pleaded that in a suit between the orator and the Town of 
Union Mill Company in the court of chancery of New Jersey, upon 
the pétition of the orator to be paid in full his judgment against the 
défendants, trustées of that company, it "appearing to the court that 
said trustées had sold and disposed of ail the property of said com- 
pany in winding up its affairs after its dissolution, and that there 
remained in their hands, as such trustées, after the payment of 
their necessary disbursements and the preferred debts against said 
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Company, tlie sum of eleven thousand two hundred and six dollars 
and twentjrtwô cents, ($11,206.22,) to be distributed among the un- 
seçured creditors, and that there iS due to said unsecured creditors, 
respectively, the foUowing amounts, that is to say: To the said 
complainant the sum of forty-eight hundred and fif ty-three dollars 
and thirty cents," and to the défendants various sums, — it was "or- 
dered and decreed by the chancellor that said trustées pay, out of 
said moneys so in their hands to be distributed, in the first place 
the sum of two hundred dollars ($200) to the counsel of said com- 
plainant, and the sum of two hundred dollars (f200) to the counsel 
of said trustées; and that they distribute and pay the residue of 
said moneys so remaining in their hands in manner foUowing, that 
is to say: To said complainant the sum of fourteen hundred and 
ninety-one dollars and eighty-three cents, (|1,491.83,) and to said 
Schefer, Shramm, and Vogel the sum of ninety-one hundred and four- 
teen dollars and flfty-six cents, (|9,114.56,) and to said Luckmeyer 
and Schëfer the sum df one hundred and ninety-nine dollars and 
eighty-three cents, ($199.83;)" and "that, upon payment to said com- 
plainant of said sum of fourteen hundred and ninety-one dollars and 
eighty-three cents, said trustées be flnally and fuUy discharged from 
ail further liability to said company, or the stockholders or cred- 
itors thereof." 

This plea has been argued, and its validity seems to dépend upon 
whether what is sought to be reached now should hâve been carried 
into that deeree, and is merged in what was decreed there, so 
as not to haye been left to become the subject of another de- 
eree. Whatever was a part of and belonged with what was ad- 
judicated upon as a subject of recovery there should hâve been 
brought in and made a part of the deeree, and, whether actual- 
ly brought in or not, became merged in the deeree as passed 
upon, or waived. Cromwell v. County of Sac, 94 U. S. 351. The 
parties hère were ail before the court of compétent jurisdiction 
there. The subseriptions for stock really unpaid were assets of 
the corporation for the payment of debts at the suit of cred- 
itors, or those standing in their right, although the corporation it- 
self might not hâve been in a plight to recover them. Sawyer v. 
ÎHoag, 17 Wall. 610; ScovUl v. Thayer, 105 U. S. 143. Thèse sub- 
seriptions were a part of, and belonged with, the assets which the 
orator had a right to hâve, and did hâve, marshaled for the payment 
of his debt, and would, if his elaim had been maintained, hâve by 
so much inereased the amount to be distributed to him. Case v. 
Beauregard, 101, U. S. 688. Whether then brought in or not, they 
appear to hâve been so merged or waived as not to be proper sub- 
jects for another deeree elsewhere. 

Plea adjudged sufflcient. 
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WASSON V. HAWKINS. 

(Circuit Court, D. ludiana. Jauuary 5, 1894.) 

No. 8,922. 

Banks— Insolvbncy—Deposits FiiAnDTjLENTLY Eeceived. 

Where money and checks are unsuspectingly deposlted In a bank, 
which is known by its managing offlcer to be hopelessly Insolvent, a few 
minutes before closing hour on the last day on whlch it does business, and 
tbe checks are subsequently collected by the bank's clerk, the whole of 
the deposlt is charged with a trust, and an equal amount may be recovered 
from the recelver, who retalns the spécifie money among the gênerai mass 
of the bank's funds. 

In Equity. Suit by Hiram P. Wasson against Edward Hawkins, 
recelver of the Indianapolis National Bank, to recover the amount of 
certain deposits. On demurrer to the bill. Overruled. 

Duncan & Smith, for complainant. 

Frank B. Burke and John W. Kern, for défendant. 

BAKEE, District Judge. The questions for décision in this case 
arise upon a demurrer to the bUl of oomplaint. The bUl shows 
that for many years prior to the 24th day of July, 1893, complainant 
had been engaged in business in the city of Indianapolis; that on 
that day, and for many years prior thereto, he had been a depositor 
in the Indianapolis National Bank; that Théodore P. Haughey then 
was, and from the organization of the bank had been, its président; 
that for many years, as such président, he had been intrusted by 
the directors of said bank with its absolute control and manage- 
ment; that its cashier was ne ver oonsulted, either by the président 
or the board of directors, in any of the matters of management, 
and his duties, as prescribed by the directors and the président, 
were simply clérical; that on said 24th day of July, 1893, said bank 
was utterly and hopelessly insolvent, and unable to continue its 
business longer for a single day, which was fuUy known to its said 
président, who was on said day présent in said bank watching its 
opérations; that complainant was ignorant of the fact that said 
bank was insolvent or in danger of insolvency, and, had he known 
that it was insolvent or in danger of insolvency, he would not hâve 
deposited therein any sum of money whatever; that said bank and 
its président, who had sole and exclusive management of its affairs, 
well knew that complainant did not know of the insolvency of said 
bank, and weU knew that he believed it was solvent, and able to 
meet on demand the claims of its depositors in the usual course of 
busiaess, and further well knew that, if complainant had knowledge 
of the true condition of said bank, he would not deposit any money 
therein; that said bank and its président well knew that com- 
plainant, relying upon its solvency, was regularly, from day to day, 
making large deposits of money in said bank; that said bank and 
its président, well knowing the premises aforesaid, fraudulently con- 
cealed from the complainant the insolvency of said bank, and did 
not in any way warn him of his danger in depositing money therein; 
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that on said 24th day of July, 1893, the complainant, within less 
than five minutes of the hour at which said bank closed its business 
for the day, vi», 3 o'clock P. M., deposited in said bank, in money, 
the sum of $1,642.50, and the further sum of 1504.14 in the checks 
of various persons, drawn upon other banks in the city of Indian- 
apolis; that ail of-said checks were received as cash, and credited to 
complainant's aceount on his pass book and upon the books of the 
bank as so much cash; that said bank closed its doors and business 
for the 24th day of July, 1893, at the hour of 3 o'clock P. M., and 
never thereafter opened them for business, and never thereafter 
transacted any business whatever; that no part of said moneys were 
paid out by said bank prior to its suspension, but the same remained 
in said bank untU the appointment of the défendant as receiver 
thereof ; that the checks so deposited were on the naorning of July 
25, 1893, coUected by a clerk then in the employ of said bank, and 
the proceeds held in the bank until the appointment of the défend- 
ant as receiver, when sucb proceeds were delirered into his hands 
as such receiver j that said receiver received and retained posses- 
sion of the moneys so deposited, and of the moneys arising from the 
collection of the checks so deposited; that, before bringing suit, 
complainant tdëmanded of the défendant, as receiver, the moneys 
and the proceeds of the checks so deposited, which dgmand was by 
the défendant refused. 

The bank waS insolvent, and was known by its président, who 
had sole management of it, to be insolvent The knowledge of the 
président was the knowledge of the bank. Martin v. Webb, 110 
U. S. 7, 3 Sup. Ot 428; Bank v. Walker, 130 U. S. 267, 9 Sup. Ct. 
319. It fraudulently concealed its insolvency from the complainant, 
who was ignorant of it, and, believing it to be solvent, he deposited, 
In the bank, bank notes and checks to the amount of $2,146.64 with- 
in five minutes of its final coUapse. The réception of the money 
and checks, under such circumstances, was a fraud upon the plaîn- 
tiff, and entitled Mm to rescind the transaction, and recover back 
his deposit from the bank. The keeping of the bank open, and the 
conducting of its business in the usual manner, constituted a rep- 
résentation to its customers of the solvency of the bank, upon 
which they had the right to rely; and, if the bank was known to be 
Insolvent by the oflScers who were charged with its management, 
the concealment of that fact from a i>epson about to make a deposit 
would constitute a fraud upon hlm. The title acquired by the 
bank to the money and checks deposited under such circumstances 
would be voidable at the élection of the depositor, who coidd bring 
suit to recover his deposit Without any previous demand. The bank 
would become a trustée ex maleflcio, and would hold the deposit 
for the use of the depositor, and subject to his right of réclamation. 
Etailway Co. ▼. Johnston, 133 U. S. 566, 10 Sup. Ct 390; Cragie v. 
Hadley, 99 N. T. 131, 1 N. E. 537; City of Somerville v. Beal, 49 
Ped. 790; Peck v. Bank, 43 Fed. 357. In the case of Cragie v. Had- 
ley, supra, it was held that the acceptance of a deposit by a bank 
hopelessly insolvent constituted such a fraud as entitled the de- 
positor to his drafts or their nroceeds. 
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In Anonymous Case, 67 N. Y. 598, the court say: "Tîiis is not 
like the case of a trader who has become embarrassed and in- 
solvent, and yet has reasonable hopes that by continuing in busi- 
ness he may retrieve his fortunes. In such a case he may buy 
goods on crédit, maldng no false représentations, without the neces- 
sary imputation of dishonesty. Nichols v. Pinner, 18 N. Y. 295; 
Brown v. Montgomery, 20 N. Y. 287; Johnson v. Monell, 41* N. Y, 
655; Chaffee v. Fort, 2 Lans. 81. But it is believed that no case 
can be found in the books holding that a trader who was hopelessly 
insolvent, knew that he could not pay his debts, and that he mu^t 
fail in business, and thus disappoint his creditors, could honestly 
take advantage of a crédit induced by his apparent prosperity, and 
thus obtain property which he had every reason to believe he could 
never pay for." And it was decided that "in the case of bankers, 
where greater confidence is asked and reposed, and where dishonest 
dealings may cause widespread disaster, a more rigid responsibility 
for good faith and honest dealing will be enforced than in the case 
of merchants and other traders;" and that "a banker who is, to 
his own knowledge, hopelessly insolvent, cannot honestly continue 
his business, and receire the money of his customers ; and, although 
having no actual intent to cheat and defraud a particular customer, 
he will be held to hâve intended the inévitable conséquences of his 
act, i. e. to cheat and defraud ail persons whose money he receives, 
and whom he fails to pay before he is compelled to stop business." 

It is insisted by counsel for the receiver that, though the money 
and checks were obtained by fraud, the title to them vested in the 
bank; and that the only relation subsisting between the plaintiff 
and the bank was that of créditer and debtor; and that he cannot 
reclaim the money and checks, because money has no earmark, and 
cannot be identified ; and that the plaintift has no lien on the fund 
in the receiver's hands entitling him to priority or préférence over 
the other creditors of the bank. It was said by Lord King in Deg 
V. Deg, 2 P. Wms. 414, that "money had no earmark, insomuch that 
if a receiver of rents should lay out ail the money in the purchase 
of land, or if an exécuter should realize ail his testator's estate, and 
afterwards die insolvent, yet a court of equity could not charge or 
foUow the land." See, also, Oox v. Bateman, 2 Ves. Sr. 19. And bank 
notes and negotiable biUs haA-^e been represented as possessing the 
same quality. But the notion that money, because it had no ear- 
mark, could not be foUowed into or charged upon land in the hands 
of the trustée or his exécuter, arose from some misconception, and 
could not be supported. In Miller v. Kace, 1 Burrows, *452, Lord 
Mansfleld exposed this misconception, and pointed out the true rea- 
son why money could only be pursued under particular circum- 
stances. He observed: 

"It has been quaintly said that the reason why money cannot be foUowed 
Is because it has no earmarli; but this is not true. The true reason is upon 
the currency of it; it cannot be recovered after it has passed in cuiTcncy. 
So, in case of money stolen, the true owner cannot recover it after it has 
beenpaid away fairly and honestly upon a vaiuable.and bonaflde considération; 
but, before money has passed in currency, an action may be brought for the 
money itself . Apply this to the case of a banl^ note. An action may lie against 
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the flnder, It Is true, and It Is not at ail denled, but not after It has been 
pald away ta currèncy; and thls point has beeti determlned, even in tlie In- 
fancy of baiik notes." 

Lord Ellenborough, in Taylor v. Plumer, 3 Maule & S. 562, 575, 
observed: 

"The dictum that money has no earmark must be tinderstood as predl- 
cated only on an undlvided and undistlngulshable mass of current money; 
but money kept In a bag, or otherwlse kept apart from other money, gulneas, 
or other cota marked (if the fact were so) for the purpose of being dis- 
tinguished, are so far earmarked as to fall within the rule which applles to 
every other description of personal property while it remains ta the hands 
of the factor or his gênerai légal représentative." 

The trùe distinction, therefore, between money, bank notes, or 
negotiable bills, and other chattels, would seem to be that the 
former, for the protection of commerce, cannot be followed into the 
hands of a bona flde holder to whom they hâve passed in due course 
of business, while- other chattels affected by a trust may, in gênerai, 
be pursued and reclaimed. The ancient notion that money could 
»pt be foUpwed, even as between trustée and cestui que trust, be- 
cause money had no earmark, has given way to a more just and 
enlightened doctrine. Money, bank notes, and negotiable bills may 
be foUowed by the rightful.owner, where they hâve not been cir- 
cplated or negotiated, or if the person to whom they hâve passed has 
express notice of the trust.' Miller v. Race, 1 Burrows, *452; 1 
Smith, Lead. Cas. (5th Amer. Ed.) 597, (•250;) Taylor v. Plumer, 3 
Maule & 8. 562, 575; King v. Egginton, 1 Term E. 370; Eyall v. 
BoUe, 1 Atk. 172; Pennell v. Deffell, 4 De Gex, M. & G. 372; In re 
Hallett's Estate, 36 Eng. E. 779, 13 Ch. Div. 696; National Bank v. 
Ipsurance Co,, 104 U. S. 54. 

The only différence between money, and notes and bUls, is that 
money is not earmarked, and therefore cannot be traced except un- 
der particular cirçumstances, while bills and notes, having a num- 
ber and date, may generally be identifled with less difflculty. It is 
conceded that, if plaintiÊf could identify the particular coins and bank 
notçs which he had deposited, he would hâve the right to withdraw 
them from the mass of coins and bank notes which passed into the 
hands of the receiver; but it is insisted that inasmuch as the money 
deposited by him has, like water, flowed into the common mass, and 
so beçome incapable of identification, the right to pursue and re- 
claijili. it is lost, although it is admitted that the very coins and bank 
notpSj deposited by him constitute a part of the common mass. It 
is, cbarged in the bill, and admitted by the demurrer, that the iden- 
tiçal coins and bank notes deposited by the plaintiff remained in the 
bank when it stopped business, and came into the hands of the re- 
ceiver, who now has them in his possession as a part of the gênerai 
mass of coins and notes held by him as such receiver. In such a 
case the identification is sufQcient to entitle the depositor to foUow 
and reclaim the deposit made by him. Although the identical 
coins and bank notes cannot be ascertalned, yet, as it is admitted 
that so much in coins and bank notes belonging to the plaintifiE is 
ÎBi the common mass, he is entitled, in eguity and good conscience, 
to take so much out If he does not 'withdraw from the common 
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mass tlie very coins and bank notes deposited by himself, no in- 
justice is done, for he leaves an équitable amount of Ms own in 
place of every coin or bank note deposited by another. Pennell 
V. Deffell, 4 De Gex, M. & G. 372; In re Hallett's Estate, 36 Eng. 
R. 779, 13 Ch. Div. 696; Cragie v. Hadley, 99 N. Y. 131, 1 N. E. 537; 
National Bank v. Insurance Co., 104 U. S. 54; Frelinghuysen v. 
Nugent, 36 Fed. 229; Peters v. Bain, 133 U. S. 670, 10 Sup. Ct. 354; 
Bank v. Dowd, 38 Ped. 172; Atkinson v. Printing Ce, 114 N. Y. 
168, 21 N. E. 178; In re North Eiver Bank, (Sup.) 14 N. Y. Supp. 
261. 

And the proceeds of tbe checks are govemed by the same prin- 
ciple, because the identical coins and bank notes realized from tlieir 
collection constitute a part of the common mass in the receiver's 
hands. The niere fact that the plaintiff became a creditor of the 
insolvent bank through the fraud of its président, and that the 
bank became a trustée ex maleûcio, would give him no right to 
préférence over other creditors, unless he can trace and identify his 
money as a part of the common mass. But when it is shown by 
indubitable proofs, or is admitted, as in the présent case, that the 
identical bank notes and coins so obtained by fraud constitute a 
part of the common mass of bank notes and coins in the hands of 
the receiver, in my judgment, the modem and better doctrine is- 
that the depositor may take out of the common mass so much as he 
bas put in. Lewin, Trusts, 1092, 1093. 

From thèse considérations, it foUows that the demurrer must be 
overruled, and it is so ordered. 



CHICAGO & N. W. Rï. CO. v. PRBSOOTT. 

(Circuit Court of Appeals, Eighth Circuit. December 4, 1893.) 

No. 316. 

1. Bailkoad Companieb — Accidents at Crossings — Contkibutobt Négli- 
gence. 

It is a question for ttie jury wliether it is contrlbutory négligence for a 
person driving a gentle horse to follow other vehicles across a track 
beliind a standing train, which obstructs ail but about 14 feet of the cross- 
ing, when invited to do so by the company's flagman. 

3. Same— Assomption of Risk. 

The doctrine of voluntary assumption of risks does not apply to the case 
of one who exercises ordinary care in attempting to pass by the rear of 
a standing train, which wrongfully obstructs most of the street 
8. Same— Stkeet Cbossings — Right to Obstruct. 

The mère grant of a license to lay a railroad track across a public street 
gives no authority to stand' cars thereon, so as to obstruct the crossing, 
for such periods as may suit the company's convenience; and whether It 
had a right to do so, in any particular Instance, is a question for the jury, 
if the circumstances are such that reasonable persons might entertain 
différent views as to whether the blockade was justifiable. 

4. Négligence— Proximate Cause- Shting op Hoesb. 

Where the shying of a horse brings a vehicle into collision with the rear 
end of a train which wrongfully obstructs most of the street crossing, such 
shying cannot be regarded as the sole, proximate cause, and the jury ia 
justified in finding that the obstraction dlrecUy contributed to the accident 
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In Err^r, to the Circuit CJourt of the United States for tlie North- 
ern Distrïèt ,of lowa. 

At Law. Action by E. H. Prescott against tlie Chicago & North- 
western Sailway Company to recover damages for personal in- 
juries. Verdict and judgment for plaintiff. Défendant brings er- 
ror. Afflrmed. 

N. M. Hubbard, N. M. flubbard, Jr., and F. F. Dawley, for plain- 
tiff in error. 

Charles A. Clark and John C. Léonard, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EB, District Judge. 

THAYEE, District Judge. This is a writ of error to reverse a 
judgment whieh was recovered by the défendant in error in a suit 
brought by him against the Chicago & Northwestern RaUway Com- 
pany. The facts on which the recovery was predicated are not in 
dispute, and they are, substantially, as foUows: The défendant 
Company màrntains and opérâtes a double track railroad through 
the clty of Oedar Eapids, lowa, and for some distance within the 
lîmits of that city its tracks are laid in and along Fourth street, 
* and across First avenue, at the point where Fourth street crosses 
that avenue. The passenger dépôt of the défendant company is 
located at the southwest corner of F'irst avenue and Fourth street. 
Dn the moming of April 4, 1890, the plaintiff, with his two sons, 
was driving down First avenue, towards Fourth street, in a one- 
horse delivery wagon. As they approached the railroad crossing 
on Fourth street, they found the street partially blockaded by one 
of the défendant company's west-bound passenger trains, which had 
recently arrived from the east. Fîrst avenue, at that point, is 
about 80 feet wide, from curb to curb; but so much of the street 
was taken up by the standing passenger train that it only left a 
roadway about 14 feet in width between the rear end of the train 
and the east sidewalk, for the passage of vehicles. After the plain- 
tiff reached the crossing, he halted on the north side of the train 
for a few moments, whereupon the défendant company's flagman, 
who was standing on the track at the rear end of the train, said: 
"Hurry up. Corne on. You are ail right." The gâtes across 
First avenue were at the time elevated, and several vehicles that 
were going in the same direction as the plaintiff had already crossed 
the tracks in safety. The engine of the passenger train was de- 
tached theref rom, and had moved to an adjoining track to take up 
a mail car which was to be coupled to the train; and a switch 
engine was standing on the same track as the passenger train, at 
the rear end thereof, and about 40 or 50 feet distant from the rear 
car. Under thèse circutnstances, the plaintiff attempted to cross 
the tracks by the narrow roadway at the rear end of the train. 
While making such attempt, his horse, for some reason, suddenly 
shied to the right, bringing the wagon in contact with the buffers of 
the rear car. By reason of the sudden shock, plaintiff was thrown 
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from his seat to the ground, and sustained serious injuries, for 
which a jury awarded him damages in the sum of $1,500. 

It is contended by the défendant company that as the plaintiff 
had an unobstructed view of the entire situation at the time he 
attempted to cross the tracks, and as the situation was not altered 
before the accident happened by any act of the défendant company, 
he should be held to hâve voluntarily assumed whatever risk was 
incurred in making the crossing, and should also be adjudged guilty 
of contributory négligence. Thèse propositions were submitted to 
the trial court in the form of instructions, and its refusai to so 
charge constitutes one of the errors complained of. In Tiew of ail 
of the circumstances to which we hâve adverted, we flnd ourselves 
unable to hold, as a matter of law, that the plaintiff was guilty of 
contributory négligence. The passageway at the rear end of the 
train was wide enough to permit a team to be driven through, with 
ordinary safety. Other vehicles had passed through before the 
plaintiff attempted to cross the tracks. The plaintiff testifled that 
the horse which he was driving was an old and gentle horse, that 
had been driven about the city for seven or eight years by himself 
for the purpose of delivering groceries, and was not in the habit of 
jumping or shying when in proximity to cars or engines. Moreover, 
the plaintiff was invited by the defendant's flagman to make the 
crossing, which was an assurance that the train would not be im- 
mediately moved, and that the crossing could be made in safety. 
Under thèse circumstances, it was clearly the duty of the trial court 
to submit the question of contributory négligence to the détermina- 
tion of the jury. In other words, on the state of facts disclos'ed by 
the record, the plaintiff's attempt to cross the tracks on the occa- 
sion in question cannot be said to hâve been attended by such ob- 
vious dangers to life or limb that ail reasonable men would déclare 
him to hâve been guilty of culpable négligence. Raiiway Oo. v. 
Ives, 144 U. S. 408, 12 Sup. Ct. 679; Hoye v. Eailway Co., 62 Wis. 
672, 23 ISr. W. 14; Raiiway Co. v. Killips, 88 Pa. St. 405; Eailway 
Oo. V. Hutchinson, 120 ni. 587, 11 N. E. 855; Directors, etc., v. Wan- 
less, L. R. 7 H. L. 12; Wheelock v. Raiiway Co., 105 Mass. 203; 
Eddy V. Powell, 1 G. C. A. 451, 49 Fed. 814. 

With référence to the further contention of counsel, — that the 
plaintiff voluntarily assumed the risk of crossing the tracks, and 
should be precluded from recovering on that ground, — it seems 
sufflcient to say that the raie invoked has no application to the 
présent case. As the jury found that the plaintiff exercised ordi- 
nary care and circumspection in attempting to drive around the 
rear end of the train, the raiiway company is not released from lia- 
bility for an injury occasioned by a négligent obstruction of the 
Street, which rendered plaintiff's act necessary, merely because the 
plaintiff had fuU knowledge of the situation when he undertook 
to make the crossing. The doctrine of "vol»ntary assumption of a 
risk," as distinguished from contributory négligence, is generally 
applied in cases arising between employer and employé, where an 
employé, without any valid excuse for so doing, voluntarily under- 
takes to work with a tool or an appliance which is known to be 
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defective, and by so doing assumes thé risk of getting hurt, and 
thereby releases Ms employer from liability. It is no doubt true, 
as a gênerai proposition, that a person is not entitled to claim com- 
pensation for an injury wMcli he bas sustained by voluntarily en- 
countering a known danger, which tbere was no occasion to en- 
counter, and that might as well bave been avoided. But tbis gên- 
erai proposition must be accepted with tbe qualification that where 
one negligently places an obstruction in a public street, which oc- 
casions an injury to a traveler upon the highway, he will not be 
absolved from liabUity to the injured party merely by showing that 
the latter had knpwledge of the obstruction before the injury was 
sustained. In aÛ such cases, to relieve the wrongdoer from liability 
for the injury, it must be made to appear that the injured party 
failed to exercise ordinary care in attempting to pass by the obstruc- 
tion at ail, or in the manner in which the attempt was made. The 
streets and sidewalks of large towns and citiea are frequently ob- 
structed to some extent, and it is not an uncommon occurrence to 
find defects therein. People who réside in such places often bave 
occasion to travel over defective streets, and to drive around 
temporary obstructions that are found in the public thoroughfares; 
and they cannot be expected to refrain altogether from using a 
street wMch they flnd it convenient or necessary to use, because it 
is not as safe as it nùght be, or wholly free from obstructions. In 
a given case the circumstances may be such as to justify a man in 
attempting to drive over , a defective street, or past an obstruction 
therein, though in so doing he incurs some risk. It cannot be 
held, therefore, as a matter of law, that a person who travels over 
a defective street, with knowledge of the defects therein, or who 
drives by an jobvious obstruction in a public thoroughfare, thereby 
assumes the rîslj of injury, and is precluded from recovering against 
one who is responsible for the defect, or who has negligently caused 
the obstruction. The better view is that a person is not deprived 
of the right to recover damages, in such cases, unless it is made to 
appear that, inview of ail the circumstances, he failed to exercise 
that degree of care which persons under similar circumstances ordi- 
narily exercise, and was therefore guilty of contributory négligence. 
Bridge Co. v. Bevard, (Pa. Sup.) 11 Atl. 575; Kendall v. City of 
Albia, (lowa,) 3é N. W. 833; MiUcreek Tp. v. Perry, (Pa. Sup.) 12 
Atl. 149; Dewire v. Bailey, 131 Mass. 169; City Council of Montgom- 
ery v. Wright, 73 Ala. 411; Railway Co. v. Gasscamp, 69 Tex. 545, 7 
S. W. .227; gpearbracker v. Town of Larrabee, 64 Wis. 573, 578, 25 
N. W. 555; Kelly v. Eailroad Co., (Sup.) 9 N. Y. Supp. 90; Beach, Con- 
trib. Neg. § 37. From what has been said, it foUows that no error 
was committed by the circuit court in ref using the several instruc- 
tions to which we hâve héretofore referred. 

It is next insisted that the trial court erred in ref using to charge, 
as it was reque^téd to do, that there was no évidence that the rail- 
way Company "unnecessarily blocked the crossing, nor for an un- 
reasonable or unlawful length of time." In support of this con- 
tention, it is claimed that the court should bave declared, as a mat- 
teç of law, that under the circumstances disclosed by the testimony 
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the railway company had an undoubted riglit to obstruct travel 
on First avenue for lie length of time that it appears to hâve occu- 
pied the crossing on the morning of the accident, and that there was 
no évidence tending to show that the company was guilty of any 
fault or neglect. It is not claimed, however, and the record does 
not disclose, that there was any local law or ordinance of the city 
of Cedar Eapids, then in force, which permitted the company to 
hait its trains on ""irst avenue, or to occupy the crossing for any 
greater length of time than would ordinarily be consumed in mov- 
ing a train of cars across the street. The contention on the part 
of the railway company that it had the right to stop its trains on 
the crossing, and to temporarily obstruct travel, seems to be f ounded 
altogether on the fact that it had been authorized to lay its tracks 
for the movement of its trains in and along Fourth street and across 
First avenue. But as the streets of a city are primarily designed 
for the use of persôns who hâve occasion to pass over them, either 
on foot or with vehicles, it cannot be inferred that a license to lay 
a railway track across a street in a large city or town carries with 
it the right to use the crossing for the purpose of standing trains 
of cars thereon for such period as happens to suit the convenience 
of the railway company, or to use the highway as a dépôt yard. We 
would not be understood as holding that a railway company cannot, 
under any circumstances, lawfuUy hait a train across a public thor- 
oughfare, over which it has been permitted to lay its tracks, so as to 
obstruct travel thereon. A case might be supposed where it would, 
no doubt, be justifled in so doing. But when a railway company 
assumes to stop a train across a public street in a large town or 
city, without express authority for so doing, it must be prepared to 
show, as against one who has sustained a spécial injury by the ob- 
struction of the street, — especially if it is a street that is heavily 
burdened with trafific, — that there was some overweening necessity 
which rendered the blockade justifiable. And, according to well- 
established rules, the issue as to whether a street was rightfuUy 
obstructed, should be submitted to the jury, if the circumstances 
attending the blockade are such that reasonable persons might 
entertain différent views as to whether the action of the company 
was justifiable. Gahagan v. Eailway Co., 1 Allen, 190. In the 
case at bar the évidence tended to show that First avenue, where 
it is crossed by the défendant company's tracks, was more heavily 
burdened with traffic than any other street in the city of Cedar 
Eapids. The blockade occurred in the dajlime, during business 
hours, and may hâve lasted six or seven minutes, and possibly longer, 
the engine of the passenger train had stopped in front of the dépôt, 
a short distance east of a switch, so that it might move through the 
switch to an adjoining track, and pick up a maU car. This left 
the rear end of the train on the crossing, which it effectually block- 
aded for some 60 or 70 feet. In view of thèse facts, we are not pre- 
pared to say that ail reasonable persons would necessarily con- 
clude that the railway company was without fault; that it exercised 
its right of transit across the street in a reasonable manner, and 
with due regard for the rights of the public. It seems to hâve been 
v.59p.no.2— 16 
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iising tiie highway, when the accident occnrrèd, as a dépôt yard, — 
to stand îts cars, and to make up its train, — and it can hardly be 
contended that, under a license to lay its tracbs across'the street, 
it could lawfully dévote the higliway to such uses. Nor was it a 
vâlid excuse for the obstruction of the street that the dépôt had 
befen lôcated at the corner of Fourth street and First avenue, and 
that trains coming from the east, when halted at the station, would 
necessarily project to some extent into the avenue. It was the dé- 
fendant'» duty to so locate its dépôt that trains could be halted there- 
at without obstructing travel on the public thoroughfares, and it 
cannot plead the faulty location of its dépôt or switches as a justi- 
fication for incommoding the public. State v. Morris & E. R. Co., 25 
N. J, Law, 441; State v. Chicago, M. & St P. Ey. Co., 77 lovra, 443, 
42 N. W. 365; Jones v. Eailway Co., 107 Mass. 264. We are there- 
fore ct)nstrained to hold that the issue concerning the négligence of 
the rail#ay company was properly submitted to the jury, and that 
no error was committed in refusing the instructions to which we 
hâve last above referred. 

With respect to the suggestion that the injuries complained of 
were inïmediately occasioned by the sudden shying of the horse 
which the plaintiff was driving, it is only necessary to say that the 
shying of the horse cannot be regarded as the sole, proximate cause 
of the injury; The obstruction whifch had been placed in the high- 
way directly contributed to the accident, and the jury was justifled 
in 80 flriding. Andrews v. Eailway Co., 77 lowa, 672, 42 N". W. 
513; Skjeggerud v. Eailway Co., 38 Minn. 56, 35 N. W. 572; Corey 
V. Eailroad Co., 32 Minn. 457, 21 N. W. 479. 

The resuit is that the judgment of the circuit court must be af- 
firmed, with costs; and it is so ordered. 



JOHNSON co. V. PACIFIC ROLLING MILLS CO. 

(Circuit Court, N. D. Oalifornîa, November 27, 1893.) 

î. Patents— Intention— Railw AT Ohaiks. 

There. Is no invention in rlveting clips to a rallway chadr, when the 
prlor art Includes chairs of substantlally tiie same form, haying the 
clips Intégral with the chair, and pressed out of It 
2. Samb— Railway Chairs. 

The Entwisle patent, No. 364,996, for a rallway chair, Is vold for want 
of Invention. 

In Equity. Suit for inf rangement of lettœs patent No. 364,996, 
issued June 14, 1887, to Edward B. Entwisle, for an iinprovement in 
rail way chairs. BiÙ dismissed. 

William P. Booth, for complainant 
Wheaton, Kallock & Kierce, for respondent, 

McKENNA, Circuit Judge, (oraUy.) This is a suit for an infringe- 
ment of a patent for a new article of manufacture, described as a 
"railway chair." It conslsts of a box chair, to which are riveted 
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eide clips, one on either side of the chair, set staggwed with référ- 
ence to one another. In one claim of the patent it is described as 
follows: 

"As a new artide of manufacture, a rallroad rail chair of the hoUow or box 
form described, provided with two side clips, as B, B, diagonally riveted, one 
on each side, to the sldes of said chair. • * *" 

The defendant's deAice is an imitation, and undoubtedly infringes. 
But it is claimed the plaintiff's article is not an invention. Kailway 
chairs existed in substantially, if not precisely, the same form as 
plaintiff's, having clips set diagonally one to the other, but, instead 
of being riveted on, are intégral with the chair, being pressed out of 
it. The change plaintiff made was to rivet the clips. I do not 
think the change involved invention. It caused no change in use or 
opération. It is claimed that it was a cheaper chair, and could be 
made in a blacksmith shop, while the other required a machine shop. 
The évidence of cheapness or of making is not very satisfactory. 

The bUl is dismissed. 



BLAIR et al. v. ADAMS et al. 

(Circuit Court, W. D. Texas, San Antonio Division. December 7. 1893.) 

No. a38. 

Babtards — Capacity to Transmit Estâtes. 

A statute declarlng that bastards "shall be capable of Inherltlng from 
and through their mothers and of transmitting estâtes • * * in like 
manner as if they had been lawfuUy begotten of such mothers" (Rev. 
St Tex. art 1657) gives a bastard no capaclty to transmit bis estate, 
through his deceased mother, to her surviving brothers and sisters. 

At Law. Action of trespass to try title brought by Millie V. 
Blair and others against P. M. Adams and others. Heard on de- 
murrer to an intervening pétition. Demurrer sustained. 

John R Peel, for plaintiffs. 

John A. Green, F. Vandervoort, and Bethel Ooopwood, for dé- 
fendants. 
Floyd McGown, for interveners. 

MAXEY, District Judge. This is a suit în the ordinary form 
of trespass to try title, instituted by plaintiffs to recover of défend- 
ants a tract of land containing 480 acres, patented by the state to 
John Acklin, assignée of Antonio Balle, October 18, 1861. John 
McGee and others hâve flled their pétition of intervention, in which 
they assert title to the land as heirs at law of John Acklin. To 
the pétition of intervention the défendants demur. The facts al- 
leged in the pétition of intervention, to which the demurrer applies, 
are as foUows: John Acklin was the bastard son of one PoUy 
McGee, having been bom to her out of wedlock. The mother 
never married, and died prior to her bastard son. At her death 
she left surviving her neither father nor mother, nor other child 
or children except the son, John. She also left at her decease 
several brothers and sisters. The bastard son subsequently died. 



244 FEDEEAL REPORTER, VOl. 59. 

leavlngaèitliep wife ûor children. But several of the brothers 
and sistesra of tîiie mother survived the bastard, and thèse brothers 
and sisters, and the children of such of them as are deceased, are 
the interveners herein, claiming to inherit the lanâ through the 
bastard's deceased mother. The précise question arising upon 
the demuprer is this: Was the bastard son capable of transmit- 
ting his estate, through his mother, to her brothers and sisters? 
The statute upon which counsel for interveners base their right of 
recovery was enacted March 18, 1848, under the title of "An act 
to regulate the descent and distribution of intestates' estâtes," 
The act contains 14 sections, the eleventh of which — ^the one in- 
voked by interveners — reads as follows: 

"Bastards shall be capable of inheritlng from and through thehr mothers 
and of transmlttlng estâtes, and shall also be entitled to distrlbutlve shares 
of the Personal estâtes of any of their kindred on the part of thelr mothers, 
in like manner as If they had been lawfully begotten of such mothers." Hart. 
Dig. art. 602; Rev. St. Tex. art. 1657. 

The particular estate in controversy is real property. The word 
"inherit," used in the statUte, confers upon the bastard the' right to 
take an inheritance; aûd although, at common law, "inheritance" 
is a word techuically applicable to an estate in land, it obviously 
has a more enlarged signification, as employed in the statute. The 
word, as used in the statute, embraces ail classes of property, — real, 
Personal, and mixed ; and the right to inherit imports the capacity 
to take, not billy land, but, in addition thereto, personal and mixed 
property. Thus, in sections 2 and 4 of the act above mentioned 
it is provided that "when any person having title to any estate of 
inheritance, real, personal or mixed, shaU die intestate, as to such 
estate," etc. The statute leaves no doubt as to the meaning of 
the législature in employing the words "inherit" and "inheritance," 
and they should be construed according to the législative intent, 
regardless of their common-law meaning. Bearing in mind the 
légal import of the words "inherit" and "inheritance," the flrst 
inquiry presented is, from whom, or how, does the bastard inherit? 
At common law, says Mr. Blackstone, the rights of bastards "are 
very few, being only such as he can acquire; for he can inherit 
nothing, being looked upon as the son of nobody, and sometimes 
called 'fllius nuUius,' sometimes 'fllius populi.' Yet he may gain a 
surname by réputation, although he has none by inheritance. 
* * * The incapacity of a bastard consists principally in this^; 
that he cannot bè heir to any one, neither can he hâve heirs, but of 
his own body; for, being nuUius fllius, he is therefore of kin to 
nobody, and has no ancestor from whom any inheritable blood can 
be derived." 1 Ham. BL marg. p. 459; 1 Minor, Inst. 457, 458. 
But agreeably to the more humane and natural doctrine of the 
Spanish civil law, which existed in Texas in 1836, the mother of 
the bastard was permitted — ^the latter dying, leaving neither wife 
nor children surviving — ^to inherit Ma estate. Pettus v. Dawson. 
82 Tex. 18, 17 S. W. 714. For discussion of the rights and disabili- 
ties of bastards under the civil law, see note appended to Steven- 
son V. Sullivant, 5 Wheat. 262 et seq. However, on January 20, 
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1840, the congress of Texas adopted the common law as the noie of 
décision in the republic. Hart. Dig. art. 127. But the harsh 
disabilities imposed by the common law upon bastards survived 
to their full extent only a few days in the republic, since the con- 
gress on January 28, 1840, enacted a statute in the folio wing words: 
"Bastards shall be capable of Inheriting or of transmitting Inherltance on 
the part of their mother, and shall also be entitled to a distributive share of 
the Personal estate of any of their klndred on the part of their mother, in 
Uke manner as if they had been lawfully begotten of such mother." Hart 
Dlg. art. 587. 

Thus the law remained until March 18, 1848, when the eleventh 
section of the act of that year, above recited, was adopted by the 
législature of the state, then but recently admitted into the Union; 
and notwithstanding more than 50 years hâve elapsed since the 
passage of the first act, changing the common-law rule, the dili- 
gence of counsel has not been rewarded by finding a single case 
decided by the suprême court of this state in which the statute has 
been constnied. 

Beturning to the act of 1848, section 11 may be conveniently sub- 
divided into three distinct clauses: (1) Bastards shall be capable 
of inheriting from and through their mothers in like manner as if 
they had been lawfully begotten of such mothers; (2) bastards shall 
be capable of transmitting estâtes in like manner as if they had 
been lawfully begotten of such mothers; (3) and bastards shall 
also be entitled to distributive shares of the personal estâtes of 
any of their kindred on the part of their mothers in like manner as 
if they had been lawfully begotten of such mothers. 

Under the statute of Virginia, which provides that, "bastards 
also shaU be capable of inheriting or of transmitting inherltance, 
on the part of their mother, in like manner as if they had been 
lawfully begotten of such mother," the courts of that state hâve 
uniformly so held as to confer upon the bastard the capacity to 
inherit estâtes, real and personal, from the mother and any of her 
kindred, lineal and collatéral, and transmit to the mother and 
such kindred in like manner as if he had been lawfully begotten 
of the mother. He is thus given a mother, utérine brothers and 
sisters, and other kindred on the part of the mother, but quoad the 
father he is regarded as quasi nullius fflius. Garland v. Harrison, 
8 Leigh, 368 et seq. ; Hepburn v. Dundas, 13 Grat. 219 ; Bennett v. 
Toler, 15 Grat. 588. But is the Texas statute susceptible of such 
construction? Possibly so, could the third clause be eliminated 
from the section. It would then read, "Bastards shall be capable 
of inheriting from and through their mothers and of transmitting 
estâtes, in like manner as if they had been lawfully begotten of 
such mothers." The législature, however, did not intend to emanci- 
pate the bastard from ail the incapacities to which he was subject 
at common law, but to release him only in part from the rigorous 
disabilities of that system, and this intent is evidenced by the 
language employed in the third clause. That clause, while con- 
ferring upon the bastard an inheritable capacity which he did 
not possess at common law, nevertheless limits that capacity to 



246 ÏEDEEAL BBPOBTSEBfVOl. 69. 

the right to take only personal property frôiu the Mndred on the 
part of the fflother, whereas, under the flrst clause, he inherits 
from and through the mother real and personal estate. The cor- 
rect exposition of the expressions "from and through the mother," 
in the first clause, and "any of their kindred on the part of the 
mother," in the third, construed in connection with the preceding 
words of the respective clauses, I understand to be this: The 
words'from and through the mother" confine the bastard's gênerai 
right of inhëritance — that is, the right to take generally ail classes 
of property — ^to the mother and her lineal ascendants, while the 
words "any of their kindred on the part of the mother" embrace 
solely the mother's collatéral relations, and import capacity in the 
bastard to take only personal estâtes from such collaterals. The 
intent of the législature is clearly manifested as distinguishing 
between the lineal kindred of the bastard, on the one hand, and his 
collatéral relations on the other, and in either case he takes the 
estate as if he were the legitimate chilfl of the mother. Thus con- 
strued, effect is given to each clause of the section; and any other 
interprétation would, It'ls thought, be illogioal and inconsistent. 
Such being the scope and effect of the section, as it in volves the 
bastard's right to inherit, the next question to be considered is, 
to whom is the bastard capable of transmitting estâtes, or how are 
the estâtes of bastards transmitted ? 

His capacity to transmit arises from the language of the second 
clause of the section. Bastards, it says, shall be capable of trans- 
mitting estâtes in like manner as if they had been lawfully begot- 
ten of such mothers. They transmit inheritances, by the words of 
the clause, not "on the part of the mother," as authorized by the 
Virginia statute, nor to and through the mother. But they are 
rendered capable of transmitting estâtes as if legitimate, or in 
like manner as if lawfully begotten of the mother. To illustrate 
how an estate is transmitted by légitimâtes under the act of 1848, 
let it be aupposed that A., a legitimate son, dies intestate, leaving 
surviving him neither mother, wife, children, nor their descend- 
ants, but only father and brothers and sisters. In the case sup- 
posed, the estate is divided into two moieties, one of which passes 
to the father, and the other to the brothers and sisters, of the in- 
testate. Hart. Dig. arts. 676, 577. Now, in the hypothetical case, 
if the bastard intestate be substituted for the legitimate, and his 
estate descend as if he were a legitimate child, he would then be 
capable of transmitting one-half of his estate to a father supposed 
to hâve no existence, for thé bastard never had a father. The 
reductio ab absurdum is apparent, which only demonstrates that 
the législature 'hever intended to confer upon bastards such gênerai 
and unrestricted capacity of transmission. Let us now examine 
the position of counsel which assumes that the bastard may trans- 
mit realty to his collatéral relations on the part of the mother. 
Take the supposed case already stated. The son, A., dies intestate, 
seised of real property, leaving no kindred, lineal or collatéral, 
except brothers and sisters. Under the act of 1848 the estate 
would pass, in case of légitimâtes, to the brothers and sisters of the 
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intestate, and their descendants. Thé bastard then would trans- 
mit to his utérine brothers and sisters real estate, when we hâve 
already seen he could only inherit from them a distributire share 
of personalty. If that construction be correct, it would resuit that 
the législature, in the passage of the act of 1848, was more solicitons 
of the welfare of the collatéral kindred of bastards than of their 
own. But the primary purpose of the lawmakers was to relieve 
the bastard to the extent of conferring upon him inheritable rights 
and capacities which he did not enjoy at common law, leaving legit- 
tmate children in the position where other provisions of the stat- 
ute placed them. The construction, therefore, contended for by 
oounsel, does not commend itself to the court as reasonable or con- 
sistent, and cannot be received as the true one. 

Lastly, it is said that the bastard should be at least capable of 
transmitting estâtes to his mother, and through her to his lineal 
kindred. The argument is plausible, but not convincing. It 
would be unreasonable to vest him with capacity to transmit his 
entire estate, consisting of real and personal property, to his 
maternai lineal kindred, to the utter exclusion of collaterals, since 
the third clause of section 11 of the statute expressly confers upon 
him the right to take personal property from the latter. But, if 
the last proposed construction were permissible, it would not bene- 
flt the interveners, as they are classed among the collatéral rela- 
tions. I think that neither of the constructions insisted upon em- 
bodies a correct exposition of the statute; and, while any inter- 
prétation may be obnoxious to criticism, my conclusion is that the 
second clause of the section renders the bastard capable of trans- 
mitting estâtes only "to their line, as descendants in like manner 
as if they were legitimate." Touching the constructions contended 
for by counsel, thia court may say with equal propriety as the su- 
prême court in Barnitz v. Casey, 7 Cranch, 468. 

"There are certalnly Intrlnslc difflculties in admittlng either of thèse con- 
structions. If the législature hâve proceeded on a mlstake, it would be dan- 
gerous to déclare that a court of law were bound to enlarge the natural Im- 
port of words In order to supply deficiencies occasloned by that mistake. It 
would be stiU more dangerous to admit that, because the legislatm-e hâve 
expressed an intention to form a scheme of descents, the court were bound 
to bring every case within the specified classes. In the présent case, equal 
violence would be done to the ordinary use of the terms employed by adopt- 
îng the construction contended for by either party." 

If the législature intended that the bastard should transmit his 
estâtes to any of his kindred, except lineal descendants, it would hâve 
been an easy task to use words clearly expressive of such intent. If 
the intention was présent in the législative mind, but proper words 
were not used to express the intention, an instance of casus omissus 
arises, the correction of which courts wiU remit to the wisdom of 
the lawmaking power. The construction adopted by the court does 
not leave the bastard in the position to which he was assigned by 
the common law. His capacity of transmission is materiàlly en- 
larged. At common law, being nullius ûlius and without heritable 
blood, he could transmit estâtes only to his own lawful issue, on the 
principle that he was the flrst purchaser, who is deflned by Black- 
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stone to be "he who first acquired the estate to Ms family, whether 
the same was transferred to him by sale or by gift, or by any other 
method, except oiily that of descent." 2 Ham. Bl. marg. p. 220. 

But under the statute lie possesses a greater capacity, — greater 
in that he may net only transmit to Ms children, as first purchaser, 
acquisitions which resuit to him f rom his own thrlft and industry, 
but he may go f urther, and transmit to them estâtes which he may 
hâve inherited from his lineal and collatéral kindred in the modes 
above pointed out. The case of Curtis v. Hewins, 11 Metc. (Mass.) 
294, may be referred to as instructive upon this point. The statute 
' of Massachusetts provides that an "illegitimate child shall be con- 
sidered as an heir of his mother, and shall inherit her estate, in like 
manner as if he had been born in lawful wedlock." In that case 
it was held that the provision did not apply to grandchildren, and 
therefore, the illegitimate child dying. before his mother, his children 
were denied the right to inherit her estate. Under the statute of 
^ Texas, as construed by the court, the bastard's chUdren, under like 
; circumstances, would inherit the estate of his mother. The con- 
struction placed upon the eleventh section of the act of 1848 is in 
iharmony with the conclusion reached by the suprême court in their 
interprétation of the Virginia statut^ and the reasoning of the court 
! applies with such pertinency to the Texas statute that a copions ex- 
( tract therefrom will be hère inserted. Eeferring to.that statute, 
!to the phraseology of which attention has already been directed, 
it issaid by the court: 

"In the construction of this section, It is ilever to be lost sight of that the 
appellants are to be considered as bastards, liable to ail the disabilities to 
which the common law subjects them aaisuch, except those from which the 
section itself exempts them. Though illegitimate, they may inherit and 
transmit Inheritance on the part of the mother in like nianner as if they 
had been làlwfiilly begotten of the mother. What is the légal exposition of 
thèse expressions? We understand it to be that they shall hâve a capacity to 
take real property by descent, immediately or through their mother, in the as- 
cending Une, and transmit the same to their Une, as descendants, in like 
manner as If they were legltitnate. This is unlformly ,the meaning of the ex- 
pression 'on the part of the mother or father,' when used in référence to 
the course of descent of real property, in the paternal or maternai line. As 
bastards, they were incapable of Inheriting the estate of their mother, not- 
withstanding they were the Innocent offspring of her Incontinence, and 
were therefore, in the view of the législature, and consonant to the feel- 
ings of nature, justly entltled to be provldefl for out of sUch property as she 
might leave undisposed of at her death, or which would hâve vested in her 
as heir to any of her ancestors, had she lived to take as such. ïhe current 
of InheritaWe blood was stopped in its passage from and through the mother ' 
so as to prevent the descent of the mother's property, and of the property 
of her ancestors, either to her own illegitiniàte children, or to their legitimate 
ofEspring. The, object of the législature would seem to hâve been to remove 
this impedlment to tlje transmission of Inheritable blood from the bastard 
in the descending line, and to give him a capacity to Inherit in the ascend- 
ing line, and through his mother." Stevenson v. SuUlVant, 5 Wheat. 260. 

In that case illegitimate brothers were denied the right to inherit 
from their legitimaté brother. And in Bent v. St. Vrain the su- 
prême court of Missouri, in the construction of a like statute, foUow- 
ing Stevenson v. Sullivant, denied the right of the imother to in- 
herit the estate of her bastard son. 30 Mo. 268. The courts of 
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Kentucky hâve consistently adhered to the rule laid do^n in Steven- 
son V. Sullivant, which will appear by référence to Sutton v. Sutton, 
8 S. W. 337; Jackson v. Jackson, 78 Ky, 390; Croan v. Phelps, (de- 
cided March 25, 1893,) 21 S. W. 874; and the autkorities cited in 
those cases. Beference ia also made to an elaborate note appended 
to Simmons v. Bull, 56 Amer. Dec. 258, ou tke "policy of ancient 
common law towards bastards, and rights of, generally." 

Seing of opinion tàat the bastard, John Acklin, was without ca- 
pacity to transmit his estate, through his deceased mother, to her 
surviving brothers and sisters, the demurrer wUl be sustained, and 
it ia so ordered. 



MARSHALL et al. v. OTTO et aL 

(Circuit Court, D. Nevada. December 11, 1893.) 

No. 572. 

1, Eqxjity Pleading— Plbas— Waiver. 

The right to rely on a plea in abatement îs walved by Includlng in 
the same pleading an answer to the merits. 

2. Courts— State and Fédéral— Conplicting Jdeisdiction. 

The pendency of a prior suit in a state court is not a bar to a suit in 
a fédéral court, even on the same cause of action. 
8. Jddgmknt— Ras Judicata— Dismissal. 

A judgment of disraissal by consent, which shows on Its face that it is 
not the resuit of an adjustment of the controversy, is not a bar to a 
subséquent suit. Merritt v. Campbell, 47 Cal. 542, distinguished. 

4. Plbdge— Waiver— Attachmbnt. 

The levy of an attachment by a pledgee upon property in the hands of 
its pledge holder, and its consent to the levy of a similar attachment by 
another creditor of the pledgor, is not a waiver of the pledge, or of the 
pledge holder's rlght of possession, as against purchasers havlng notice 
thereof, when such attachment is made on the ground of défendants 
nonresidence, and for the purpose of preventing the pledgor from fraud- 
idently placing the property In the possession of his wife under a biU 
of sale. 

6. RBCEIVERS— DlSClIARGB — EïFECT OF. 

An order discharging a receiver of Personal property, and authorizing 
him to restore it to one of the parties, does not of itself détermine tne 
right of possession, the same being made without notice to the opposite 
party, and before any décision on the merits. 

At Law. Action by James Marshall and the Bullion & Exchange 
Bank against A. Otto and M. Healey for claim and delivery of Per- 
sonal property and for damages. Judgment for plalntiffs. 

Statement by HAWLEY, District Judge: 

On December 29, 1890, M. E. Spooner made, executed, and delivered to the 
Bullion & Exchange Bank, in Ormsby county, Nev., a chattel mortgage of 
200 head of horses, more or less, branded <|> on the left shoulder, includ- 
ing 3 thoroughbred stallions and the increase of the stock; also, 600 head 
of cattle, more or less, branded SP on the right hip, wlth ail the in- 
crease thereof, situated in Ash Valley, Lassen county. Cal.,— to secure the 
payment of a certain promissory note for $20,000, glven for amount of 
Spooner's overdraft accounts at the bank, payable on or before thvee years 
after date, with interest payable monthly thereon at the rate of 9 per cent, 
per annum. No possession of the property was taken at the time of the ex- 
écution of the mortgage. This mortgage waa recorded In the county re- 
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çorder's office of Lassen county on January 9, 1891. On the same clay of the 
éxecution of the chattel mortgage, M. "E. Spooner mâde, executed, and dellv- 
ered to the BulUon & Exchange Bànk a deed of certalù réal estaté éltuate 
In Lassen couûty, Cal., deslgnated as the "Spooner BanCh," contalning 1,360 
acres, more or less. Thls deed waà Intended as a mortgage to further se- 
cure the payment of the same note, debt, and account as set forth In the 
chattel mortgage,' (ind was recorded In the recorder's office of Lassen coimty 
at the same tinie. On the 12th oi, August, 1892, M. B. Spooner was in- 
debted to the bank In the sum of $11,055.39, and deslred further advances 
to be made to hlm, whlch the bank refused to make uuless better security 
was glven. Several days were spent in negotiations between the parties, 
which flnally resulted in the exécution, of a written agreement on the 12th 
of August, which was slgiied by the bank and M. H. Spooner, and attached 
to the chattel mortgage. This agreement reads as follows: "We, the under- 
signed parties to the annexed Instrument, hereby agrée and designate James 
Marshall, Bsq., as a pledge holder, to take possession of the Personal prop- 
erty described in said instrument, and h^ld the same as a pledge to secure 
the payment of the note and debt set ont therein, and we hereby authorize 
and instruct sald James Marshall to take Immédiate possession of said Per- 
sonal property, (cattle and herses,) and hold the same for such purpose as Is 
provided in the laws of Californîa." Section 2988 of the Civil Code of 
Califomia provides that "the lien of a pledge Is dépendent on possession and 
no pledge is valld until the property pledg'ed is delivered to the pledgee, or 
to a plèdge-holder as hèrelnafter prescrlbed." Section 2993 provides that 
"a pledgor and pledgee may agrée upon a third person with whom to de- 
posit the property pledgedj who. If he accepts the deposlt, is called a pledge- 
holder." ' 

On the 19th of August, 1892, James Marshall, the pledge holder, took pos- 
session of 160 head of horses, 2 stallions, and 60 coïts, of the value of $2,400, 
and 326 head of cattle and 100 calves, of the value of $3,912, making a total 
of $6,315; sald property being upon the Spooner ranch, or range, in Ash Val- 
ley, Lassen county, branded with the Spooner brands, being the property in- 
cluded and described in the chattel mortgage given by M. E. Spooner to the 
bank. On the 24th of August, 1892, after the pledge holder had taken pos- 
session of the Personal property, and when he was in the possession thereof 
under the terms of the agreement appointing him a pledge holder, M. E. 
Spooner made, executed, and delivered to his wife, Clara Spooner, a bill of 
sale of sald Personal property. On the same day M. B. Spooner made, ex- 
ecuted, aCknowledged, and delivered to Ms wife a deed of the Spooner 
ranch, Whlch was thereafter recorded in the recorder's office of Lassen 
county. At the time of the exécution of the blU of sale and the deed, and 
for some time prior thereto, Mrs. Clara Spooner had knowledge of her hus- 
band's indebtedness to the bank, of the exécution of the deed of the Spooner 
ranch, and of the chattel mortgage executed by her husband aiid delivered 
to the bank, and of the appointment of the pledge holder, and of the fact 
that the pledge holder was then in the possession of the personal property. 
At that time, however, shé claimed that the pledge holder was not in the pos- 
session of the Personal, property, and thereafter. In various ways, endeavored 
to get rld of the pledge holder, and to obtain the possession of ail of said 
Personal property, and asserted her right of possession thereto. On the 
7th of September, 1892, Mrs. Clara Spooner made an inventory of her sepa- 
rate property, which inclùded the Personal property then In the possession 
of the pledge holder, and duly recorded the same in the recorder's office of 
Lassen county. 

On the 24th of September, 1892, the Bullion & Exchange Bank brought 
suit against M. E. Spooner In the superior court of Placer county. Cal., to 
recover the sum of $11,996.86, whlch it alleged was due from Spooner to 
the bank upon his checks, and upon open, overdraft aceounts. A writ of 
attachment was obtained in sald suit upon the affldavit of Trenmor Coffln, 
who was a director of, and one of the attorneys for, the bank, setting forth 
the fact that the indebtedness was due upon an express contract for the 
direct payment of money, and "that the défendant is now, and was at the 
time said contract was ^made, a nouresideat of the state of Califomia." 
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On the Same day— Sèptember 24, 1892— one R. Munro, aa the administrator 
of the estate Of J. M. Short, commenced suit in the same court against 
M. B. Spooner for $8,978.44, and caused a wrlt o£ attachment to be issued 
therein. Thèse writs of attachment were taken by Mr. Ooffln to Lassen 
county, Cal., and were there delivered to F. P. Cady, the sherifE of Lassen 
county, with written instructions - to said sheriff from the attomeys In 
both of said suits to exécute the same "by taliing Into actual custody ail 
Personal property heretofore owned and claimed by said Spooner, and belng 
in Lassen county, state of Callfomia, whether the same be claimed by 
third parties or not;" also, to levy the writs upon a portion of the Spooner 
ranch which, it Is claimed, was Inadvertently omitted from the description 
in the deed. Thèse instructions were obeyed, and the property mentioned 
therein attached, and actual possession of the Personal property taken by 
the sheriff, on . the 28th day of Sèptember, 1892. On October 3, 1892, Mrs. 
Clara Spooner commenced an action against SherifC Cady for the recovery of 
the Personal property, alleging that the same was wrongfully taken from her 
possession, without her consent, and for damages. 

On the 25th of October, 1892, the Bullion & Exchange Bank brought suit 
in the superior court of Lassen county against M. E. Spooner to foreclose the 
mortgage upon the Spooner ranch, and upon the personal property,— horses, 
cattle, hay, and grain,— for the sum of $12,146.50, the amount then alleged 
to be due and owing and unpaid upon the note and mortgage. Clara 

Spooner, wife of M. E. Spooner, Munro, the administrator of the estate 

of Short, and Anthine Presau, were made parties défendant, as each 

of them asserted and claimed an interest in the property. It was alleged 
in the complaint, among other things, that M. E. Spooner had fraudulentlj- 
misrepresented the amount and value of the property; that in Sèptember, 
1892, he had fraudulently conspired with hls wife to defraud the bank; that 
his wife claimed to own ail the property, and threatened to sell and dispose 
of the same, and to remove the horses and cattle away from the ranch and 
from Lassen county. Upon the filing of this complaint the court, without 
notice to défendants, upon motion of plaintiffs, made an order appointing 
P. D. Cady, the sheriff of Lassen county, recelver of the real estate and Per- 
sonal property, and said sheriff then took possession of said property as re- 
celver. On November 15, 1892, after the défendants had answered, the 
court, upon motion of défendants, without notice to plaintiff, made an or- 
der removing and diseharging the receiver, and autiiorized and directed 
him to deliver to the défendant Clara Spooner the possession of ail the 
property, which order was obeyed by the receiver. 

On the 18th of November, 1892, Otto & Healey, the défendants In this 
action, bought the personal property,— horses and cattle, hay and grain, and 
the farming implements,— on the Spooner ranch, from Mrs. Clara Spooner, 
for the sum of $9,700, and took possession thereof. They paid $4,000 in cash, 
and gave two duebills for the balance,— one for $2,700, due in January, 1893; 
the other for $3,000, due in Aprll, 1893. The sum of $200 was thereafter 
paid on one of the duebills. Neither of the duebills has since been presented 
to them, and no payments hâve been requested or made thereon. Prior to 
the time of the purchase of the property, Otto & Healey had actual knowl- 
edge of the pending litigation, and were informed that the bank had a 
claim on the property which was imsettled. On the 6th of February, 1893, 
on motion of plaintiffs, the attorneys for défendants consenting thereto, and 
waiving their costs, the court In Placer county dismissed the attachment suit 
of Bank V. Spooner, and entered the foUowing judgment: "It Is there- 
fore ordered, adjudged, and decreed that the above action be, and the same 
is hereby, dismissed; each of the parties hereto paylng his own costs." 

On March 21, 1893, the présent suit was commenced in this coiu"t by James 
Marshall, the pledge holder, and the Bullion & Bxchange Bank, as plaintiffs, 
against the défendants, Otto & Healey, for the possession of the personal 
property,— horses and cattle, hay and grain,— on the Spooner ranch, and for 
the value thereof in case delivery cannot be had. On May 10, 1893, the de- 
fendants appeared In this court, and filed their answer, denying plaintiffs' 
right to the possession of the property, pr any part thereof; denying that 
plaintiffs ever demanded the return of the property to them, or that plain- 
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tlffs have beeo damaged; and alleged tltle and right of possession in them- 
«elves. Thelr answer sets iip the brlngtag of the rarlous sults before men- 
tioned, and pleads the Judgment In the snperior court of Placer county, and 
the pendency of the foreclosiu'e suit in Lassen county, as a plea in abatement, 
and plea in bar, of this action. ïhese pleas were not separately set up in a 
preliminary answer, but were pleaded In tlie answer with other matters set- 
tlng np a défense to the merlts of the action. On August 3, 1893, upon mo- 
tion of plalntiffs' counsel, the order and judgment of dlsmissal in the Placer 
county attachment suit wàs amended so as to read as foUows: "It is there- 
fore ordered, adjudged, and decreed that the above action be, and the same 
is hereby; dismissed." The Bullion & Exchange Bank pald the taxes on the 
real estate and Personal property for the year 1892, and the défendants paid 
the taxes on the Personal : property for the year 1893. The plalntiffs in this 
action are résidents and citizens of the state of Nevada, and the défendants 
are résidents and citizens of the state of Callfornia. 

Trenmor Coffin, (Goodwin & Dodge, of counsel,) for plaintiffs. 
James E. Judge, (A. L. Shinn, of counsel,) for défendants. 

HAWLEY, District Judge, (after stating the f acts.) 1. As to the 
pleas. The défendants, by answering to the merits, have waived 
their right to rely upon their plea in abatement. It is a well- 
settled ruie of practice in the national courts that matters in abate- 
ment can, in gênerai, only be set up by plea or demurrer, and that 
a défendant, by answering, waires any such objection. 1 Fost. 
Fed. Pr. § 125, and authorities there cited; Story, Eq. PI. § 708; 
Livingston v. Story, 11 Pet. 393; Wicklifife v. Owings, 17 How. 51; 
Pierce v. Feagaiis, 39 Fed. 588. Eule 9 of this court is conclusive 
upon this question: 

"Ali matters in abatement shall be set up in a separate preliminary an- 
swer. In the nature of a plea in abatement, to whleh the plalntlfC may re- 
; ply or demiu"; and the Issue so jolned shall be determined by the court before 
the matters in bar are pleaded. And when any matter In abatement, other 
than such as affects the Jurlsdiction of the court, shall be pleaded in the same 
answer with matter in bar, or to the merlts, or simultaneoi:isly with an an- 
swer of matter In bar, or to the merlts, the matters so pleaded In abatement 
shall be deemed to be waived." 

The pendency of a prior suit in a state court cannot be pleaded 
in bar of a suit in the circuit court of the United States, even if 
it is for the same cause of action. The two courts, though not 
foreign to each other, belong to différent jurisdictions in such sensé 
that the doctrine of the pendency of the suit is not applicable. This 
rule is now almost universally applied in ail cases where the pen- 
dency of the prior suit ia in another state or district from that in 
which the national court is held. Sharon v. Hill, 22 Fed. 28; Wash- 
burn & Moen Manuf'g Oo. v. H. B. Scutt & (3o., Id, 710; Pierce v. 
Peagans, 39 Fed. 588; Eawitzer v. Wyatt, 40 Fed. 609; Stanton v. 
Embry, 93 U. S. 554; Gtordon v. Gilfoil, 99 U. S. 178; 1 Fost. Fed. 
Pr. § 129. 

But if the pleas in abatement and in bar were properly before 
the court upon their merits, they could not be sustained, because 
the causes of action and the parties thereto are différent. The 
suit in Placer county was for a money demand against M. E. Spooner. 
The suit in Lassen county was to foreclose a mortgage upon real 
ajid Personal property. This is a suit in the nature of replevin, to 
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recover the possession of certain personal property which it is 
claimed was wrongfully taken from the possession of the pledge 
holder, who was acting under and by virtue of the appointment by 
M. E. Spooner and the BuUion & Exchange Bank, and for the value 
of said Personal property in case delivery of possession could net 
be had, and damages for the détention thereof. It is true that 
the debt due from M. E. Spooner to the bank constitutes the founda- 
tion of ail the suits; but the causes of action are not the same. 
The suit in Placer county was improperly brought, and could not 
hâve been sustained. The judgment of dismissal, as first entered, 
"each of the parties hereto paying his own costs," might, under the 
rule announced in Merritt v. Campbell, 47 Cal. 542, hâve amounted 
to a retraxit, and, if it had not been amended, it could hâve been 
pleaded in bar to another suit afterwards brought in another court 
of the same state, upon the same cause of action. But the plain- 
tiff therein, upon being informed of the tenus of the judgment, 
moved the court to amend it so as to conform to the intention of 
the parties, and it was amended so that the final judgment of dis- 
missal reads: "It is therefore ordered, adjudged, and decreed that 
the above action be, and the same is hereby, dismissed." This 
entry shows upon its face that the judgment of dismissal was not 
the resïdt of an adjustment of the subject-matter in controverey 
in that suit, and takes the case out of the rule announced in Mer- 
ritt V. CampbeU, which was based upon the ground that each party 
was adjudged to pay his own costs; and, for obvions reasons, the 
doctrine as therein set forth ought not to be extended beyond the 
limits fixed by that authority. Landregan v. Peppin, 94 Cal. 465, 
29 Pac. 771. 

The pendency of the foreclosure suit in the superior court of 
Lassen county constitutes no bar to the prosecution of this action. 
Any judgment that may be rendered in this case will not in any 
manner interfère with any judgment that has been, or may here- 
after be, rendered in that case. They are entirely différent causes 
of action, and each suit has its own appropriate remedy. If the 
défendants hâve wrongfully taken the possession of the property 
from the plaintifls, they can be required to restore the possession 
thereof to the plaintifEs, so that it may be retained by them, to abide 
any judgment that may flnally be rendered in the foreclosure suit; 
and, if possession of the property cannot be given, the plaihtiffs 
would be entitled to recover the value thereof; otherwise. the 
foreclosure of the moirtgage, if eventually ordered in the supe- 
rior court, might become an absolute nullity by the wrongful 
act of the défendants in this action, and plaintiffs might be left 
entirely remediless in the premises. The défendants acquired their 
rights, if any the^-^ hâve, in the premises, subséquent to the com- 
mencement of the foreclosure suit, and, if they rightfuUy obtained 
the possession of the property, they are entitled to a judgment in 
their favor for the costs. 

2. As to the merits. It appearing to the satisfaction of the court, 
from the évidence submitted in this case, that the pledge holder 
took the possession of the property with the consent and written 
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authorftjf' bf tàe parties to the chattel mortgage, it follows that un- 
less the plaintilfs, by some act of theirs, hâve legally parted with 
lÉte posseasioû thereofy or done some act which legdly deprived them 
of the ^session and right of possession thereto, they are entltled 
to recofer in this action. It is eamestly contended by défendants 
that the isBÙarice of the writ of attachment in the Placer county 
suit, and lévying the same upon the property, amounted to a waiver 
and abandontnent of the possession of the pledge holder, and de- 
prives the banli of any lien or right of possession which the plain- 
tiffs might previously hâve had to the property, It is also claimed 
that the fact of the bank's consenting to the levy of the attachment 
in Muûro V. Spooner had the same effect. It is further asserted 
that Mrs. Clara Spooner rightfully obtained the possession of the 
Personal property by the order of the court discharging the receiver 
in the foreclosure suit, and directing him to deliver the personal 
property to her. In determining the effect of thèse proceedings, in 
connection with other minor matters discussed by counselj the posi- 
tion in which the varions parties stand, in relation to the property 
and of their rights, claims, and interest therein, must be clearly and 
constantly kept in view, for every case must stand or fall upon its 
own particular facts. There is no dispute as to the fact that M. 
E. Spooner is indebted to the bank. It was asserted by defendant's 
counsel in the oral argument that the debt is not yet due, and that 
the foreclosure suit was prematurely brought; but in this connec- 
tion hé sàid that, when the debt became due, it would be paid; but 
be that as it may, for the question whether the debt is due or not, 
or whether it will flnally be paid, is not involved in this case. The 
question hère is whether the plaintiffs in this action are entitled 
to the possession of the personal property. In deciding this ques- 
tion, the prim£iry fact is the existence of the debt of M. E. Spooner 
to the bank. The particular amount of the debt is not involved. 
The next important question is the fact that neither Mrs. Clara 
Spooner nor the défendants, Otto & Healey, were créditera of M. 
E. Spooner, nor were they innocent purchasers, for value, of the 
property. They are not entitled to any rights, and are not in a 
position to claim any privilèges, that could not be asserted and 
maintained by M. E. Spooner. They stand in his shoes. 

It may be conceded, for the purposes of this case, that the con- 
duct and action of the bank, as above stated, were such as to pre- 
vent it from asserting any claim, or lien, or right of possession to 
the property as against creditors of M. E. Spooner, or innocent pur- 
chasers for value, who had obtained any claim or rights to the 
property. To subh effect are the authorities of Citizens' Bank v. 
Dows, 65 lowa, 460, 27 N. W. 459; Wingard v. Banning, 39 Cal. 
543; and other authorities cited by défendants. But the facts of 
this case take it out of the rule announced in such cases. 

Would M.;E. Spooner be entitled to claim and hold the property? 
Oould M. E. Spooner claim that the levying of the attachments 
upon the personal property defeated the lien and right of posses- 
sion of plaiiitiffs? The affidavit for the attachment in the suit of 
Bank v. SjJOOner was not based upon the ground that the plaintiffs 
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in the suit had no lien npon real or personal property, but it was 
procured upon the ground that the défendant was a nonresident of 
the State of Oalifornia. The commencement of the Placer county 
suit was whoUy unwàrranted in law, unauthorized by the facts, 
and cannot be justifled upon any ground. Counsel, in bringing 
that suit, evldently misconceived the remedy which the plaintiffs 
were entitled to, and thereafter sought to rectify the mistake by 
procuring a dismissal of the case. But a party who imagines he 
has two or more remédies, or who misconceives his rights, is not to 
be deprived of ail remedy because he flrst tries a wrong one. Peters 
V. BaUistier, 3 Pick. 505; notes to Fowler v. Bank, [21 jST. E. 172,] 
10 Amer. St. Eep. 488; Bunch v. Grave, 111 Ind. 357, 12 N. E. 514. 
Mr. CoiBn testiiied that he was induced to institute the suit, and 
to cause the levy of the attachment, upon information which he 
at the time believed to be reliable, to the effect that Mrs. Spooner 
had wrongfuUy obtained the possession of the property from the 
custody of the pledge holder, and was attempting to remove the 
same from the state of California, and that the object of bringing 
the suit was to prevent such action on her part, and enable the bank 
to regain the possession of the property so as to subject it to the 
lien of the chattel mortgage. The évidence shows that the suit 
would not hâve been brought except for the steps taken by M. E. 
Spooner in conveying the property to his wife, and her action in 
endeavoring to remove the pledge holder from the possession of 
the property, and to obtain possession of the same. The bringing 
of the suit and the levy of the attachment were not the resuit of 
the voluntary action of the bank, but were caused by the wrong 
fui act of the mortgagor and pledgor of the personal property, and 
he is not in a position to take any advantage of such proceedings 
upon the part of the bank; this, upon the familiar principle that 
a party cannot take advantage of his own wrong in order to relieve 
himself from the payment of a just debt. The gênerai principles 
herein announced are as applicable, in my opinion, to the case of 
Munro v. Spooner, as to the case of the bank, although the facts 
are somewhat différent. 

The order of the court in the foreclosure suit, directing the re- 
ceiver to deliver the property to Mrs. Clara Spooner, cannot be 
considered as an adjudication of the rights of the parties to the 
possession of the property. If her possession was wrongful, the re- 
storing the possession to her in that manner did not make it right- 
ful. The f act of the appointment of the receiver did not, of itself, 
détermine that the bank was entitled to the possession, and the 
fact that the receiver was discharged does not, of itself, détermine 
that the bank was not entitled to the possession. The appoint- 
ment of the receiver might hâve been wrongfully obtained, although 
the bank was lawfuUy entitled to the possession of the property, 
and the order discharging the receiver might hâve been properly 
made, on the ground that his appointment was irregularly or wrong- 
fully obtained, without in any manner determining who was legally 
entitled to the possession of the property. In Von Boun v. Su- 
perior Court, 58 Cal. 358, the court said: 
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VThè àppointiïient of a recelver Works no Injury to tîie least right 6f anj 
one. It would be strange If it dld. The recelver Is the hand of the law, 
and the la^v conserves and enf orces rights ; never destroys them. Hls ap- 
pointaient détermines no right, and In no way affiects the tltle of any party 
to the property In lltlgation." 

See, also, 3 Pom. Eq. Jur. § 1336. Tlie views herein expressed dis- 
pose of ail the objections raised against the right of the plaintiffs 
to recover in this action. 

The only question remaining is as to the right of plaintiffs to 
recover the hay and grain upon the Spooner ranch. The testimony 
was to the effect that it was orally agreed between the parties 
that the pledge holder should take possession of the hay and grain ; 
but in weighing the testimony it seems only to go to the extent of 
authorizing the possession of the hay and grain for the purpose of 
feeding the stock, (horses and cattle.) It is doubtfui whether this 
testimony was admissible for any purpose. Under ail the facts 
of this ca^e, the judgment will be confined to the Personal property 
mentioned in the agreement appointing the pledge holder. , 

While some of the parties who are interested in the disposition of 
this case hâve been wrangling over the possession of the property, 
and others bave been bitterly engagea in much unnecessary litiga- 
tion, the cattle in controversy, brute créatures as they are, bave 
been pursuing a much better course, and perhaps setting ail the 
parties a good exaraple, by quietly chewing the cud of peace, and 
ail the stock, in a more compromising spirit than bas so far been 
evinced by any of the parties, bas been peacefuUy eating the hay 
and grain, and bus had the beneflt of at least a portion thereof. 
The plaintiffs are entitled to recover the possession of the horses 
and cattle, and, if recovery cannot be had, they are entitled to re- 
cover the value thereof, to wit, the sum of $6,312, and the costs 
of this suit. 

The clerk will enter judgment accordingly. 



BULLION & EXOHANGB BANK V. OTTO et al. 

(Circuit Court, D. Nevada, December 11, 1893.) 

No. 573. 

Statutb of Featjds— Mohtgage— Parol Agrebmbnt for Possession. 

When a paroi agreement whereby a mortgagor of lands is to surrender 
possession to the mortgagee has been executed by actual delivery, the 
statute of frauda cannot be set up by one who, with notice, acqulres 
possession under a lease from a subséquent grantee of the mortgagor. 

At Law. Action by the Bullion & Exchange Bank against A. 
Otto and M. Healey tO recover possession of real estate and the 
rents and profits thereof. Judgment for plaintifl. 

Trenmor Oofûn, (Goodwin & Dodge, of counsel,) for plaintiff. 
James E. Judge, (A- L. Shinu, of counsel,) for défendants. 

HAWLEY, District Judge, (orally.) The principles involved in 
this case are in many respects substantially the same as in No. 572, 
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and need not be again stated or discussed. In tMs case the testi- 
mony skows tliat James Marshall, acting for M. E. Spooner and the 
BuUion & Exchange Bank, under an oral agreement between said 
parties, took possession of the real estate known as the "Spooner 
Banch," to hold and keep possession thereof for the bank as the 
mortgagee of said property. The défendants in this suit there- 
after, on the 18th of November, 1892, obtained the possession of 
the real estate nnder an agreement or lease from Mrs. Clara 
Spooner, and hâve ever since been in the possession thereof. At 
the time of the commencement of the foreclosure suit the plaintiff 
filed in the recorder's office of Lassen county a notice of lis pendens 
of said suit, and the same was duly recorded. The other facts, 
so far as applicable, are the same as stated in Marshall v. Otto, 59 
Fed. 249. 

It is claimed that the oral agreement of M. E. Spooner with the 
bank, to deliver the possession of the real estate, was within the 
statute of frauds. But the question is not whether the oral agree- 
ment could hâve been enforced if M. E. Spooner had refused to de- 
liver the possession. The statute only affects the parties to the 
agreement. The facts are that M. E. Spooner delivered the posses- 
sion to Marshall for the mortgagee, and, the agreement having been 
executed, it is valid between the parties. The défendants are cer- 
tainly not in a position to urge the statute of frauds as a défense 
to this suit. Book v. Mining Co., 58 Fed. 106. The right to make 
such an oral agreement is well settled, and the effect of such an 
agreement, and of the possession taken thereunder, is clearly and 
correctly stated in Spect v. Spect, 88 Cal. 440, 26 Pac. 203. The 
question presented in that case was whether a mortgagor who had 
placed his mortgagee in possession of the mortgaged premises could 
maintain ejectment against him whUe the debt for which the mort- 
gage was given remained unsatisfled, even though an action by 
the mortgagee for the recovery of the debt is barred by the statute 
of limitations. The court, after quoting section 2927 of the Civil 
Code, which déclares that "a mortgage does not entitle the mort- 
gagee to the possession of the property, unless authorized by the 
express terms of the mortgage; but after the exécution of the 
mortgage the mortgagor may agrée to such change of possesslor 
without a new considération," — said: 

"The right of the mortgagee to take possessioa of the mortgaged premises 
does not dépend upon the statute. The mortgagor could at ail times, even by 
a paroi agreement, give to his mortgagee this additional seeurlty. Fogarty v. 
Sawyer, 17 Cal. 589; Edwards v. Wray, 11 Biss. 251, 12 Fed. 42. In taking 
such possession, the mortgagee does not thereby acquire any estate in the land, 
or obtain for his mortgage any higher character, or any différent or greater 
protection, than It would otherwise hâve possessed. In any action, to enforce 
the mortgage, or to coUect the debt for which it was given as security, the 
mortgagee has no additional rlghts by reason of the fact that he is in posses- 
sion of the mortgaged premises with the consent of the mortgagor. Such 
possession does, however, give him rights in addition to those conferred by 
the mortgage. It is an additional security for the debt, which he Is entitled 
to retain in accordance with the terms under which It was received. This 
right to retain the possession of the land Is not coïncident with a right to fore- 
close his mortgage, or dépendent upon such right, but dépends solely upon the 
existence of the debt. The possession of the land is a spécial security for the 
v.59F.no.2— 17 
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âebt, distinct and separate from the mortgage, which bas been conferred by 
an act of the debtot, and th« rlgbt to retaln the same Is independént of, and 
distinct from, any rlgbt sprlnglng from the mortgage." 

I find thp rental value of the property to be worth $900 per an 
num. The plaintiff is entitled to be restored to the possession of 
the real estate, and to recover the rental value from the time dé- 
fendants wrongfully obtained possession thereof, at the rate of $75 
per month; and judgment will be entered accordingly. 



CONNEOTIOUT FIRB INS. CG. OF HABTFORD r. HAMII/TON. 

(Circuit Court of Appeals, Slxth Circuit November 6, 1893.) 

No. 4. 

t. Insurance — Demand foe Appraisal. 

A joint demand for a joint appraisal by twelve Insurance companies 
Is not wlthln the terms of the pollcy of one of the companies, providlng 
for an appraisal by two persons, one to be selected by the company, and 
the other by the insured, who, in case of disagreement, were to call In a 
thlrd. Such pollcy stipulâtes for a separate appraisal. i 

3. Same— Proofs of Loss— Waiver. i 

A pollcy of flre Insurance provlded that a loss should be paid 60 days 
after notice and proofs; that the amount should be appralsed in a certain 
manner, and the appraisers' report should be made part of the proofs of 
loss; and untU such proofs çhould be produced and appralsals permltted 
the loss should not be payable. Proofs of loss were furnished by the 
insured, to which the Insurer objected because of the amount clalmed. 
After negotiations between the parties concernlng the mànner of appraisal, 
the Insurer promlsed to submlt a form of appraisal, which It failed to do, 
but retained the proofs for over 60 days. Eeld, that the Insurer could not 
afterwards object to the sufflclency of the proofs. Severens, District 
Judge, dlssenting. 46 Fed. 42, afflrmed. 

8. Same— Appraisal. 

When it Is stipulated In a flre Insurance pollcy that. In case the amount 
of l<«s shall not be agreedupon by the parties, It shall be determined by 
appraisers chosen by them, and that thelr appraisal shaU form a part of 
the proofs of loss, untll the production of which the loss shall not be 
payable, It Is the duty of the Insured, In case of disagreement, and the 
stipulation Is not walved by the Insurer, to obtaln such an appraisal, 
and no rlgbt of action arlses untU he has obtained it, or made reasonable 
efCort to do so and failed. Per Severens, District Judge. 

4 Same— Sale Pbnding Appraisal. 

If, in such a case as is last supposed, the pollcy glves the Insurer the 
right within 60 days after the réception of such proofs of loss to take the 
damaged property at the appraisal value, the Insured bas no rlgbt, 
while negotiations for an appraisal are pendlng, and whlle only 33 days 
from the transmission of the original proofs of loss hâve elapsed, to sell 
in parcels and dispose of the damaged property; and if he does so he 
cannot maintain hls action on the pollcy. Per Severens, District Judge. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

At Law. Action by Bobert Hamilton against the Connecticut 
Fire Insurance Company of Hartford on a flre Insurance policy. 
Upon suggestion of the death of the plaintiff, Cora: B. Hamilton and 
John W. Bryant, his executors, were substituted in hls place and 
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stead. A verdict was directed for plaintifls, (46 Fed. 42,) and 
judgment for plaintiffS was entered thereon. Défendant brings 
error. Afflrmed on reargument. 

Thomas A. Logan, for plaintiff in error. 
Joseph Wilby, for défendants in error. 

Before TAFT, Circuit Judge, and SEVEEENS and SWAN, Dis- 
trict Judges. 

SEVERENS, District Judge. Eobert Hamilton brought his suit 
in the circuit court for the southem district of Ohio to recover upon 
a policy of insurance issued by the plaintiff in error, for a loss sus- 
tained by him in conséquence of fire, occurring on the 16th of April, 
1886, in a warehouse at Covington, Ky., whereby his stock of tobac- 
co there stored was damaged. This stock was insured also by 11 
other companies, The policy of the Connecticut Fire Insurance 
Company contained this stipulation: 

"Loss or damage to property partially or totally destroyed, unless the 
amount of said loss or damage is agreed upon between the assured and the 
Company, shall be appraised by disinterested and compétent persons, one to 
be selected by the Company and one by the assured; and, when either party 
demand It, the two so chosen may select an umpire to act with them In case 
of disagreement, and If the appraisers fall to agrée they shall refer the dlflfer- 
ence to such umpire, each party to pay their own appralser and one-half the 
umpire's fee; and the award of any two in wrlting shall be bindlng and con- 
clusive as to the amount of such loss or damage, but no appraisal or agree- 
ment for apj^aisal shall bè construed imder any circumstances as évidence 
of the validi^'of said policy, or of the company's liabllity thereon. When Per- 
sonal property is damaged, the assured shall put It in best order possible, 
and make an inventory thereof, naming the quantity and cost of each article; 
and upon each article the damage shall be separately appraised,— if a build- 
ing, by an estîmate in détail; and the report of the appraisers in writing under 
oath shaU form a part of the proof hereby requlred, and until such proofs 
and certificates are produced and examlnations and appraisals permitted 
the loss shall not be payable." 

— And there was a réservation of a right to the company to take any 
of the damaged property at the appraised value, or to repair or re- 
place property damaged or lost, upon giving notice of their inten- 
tion so to do within 60 days after the receipt of the proof therein 
required. It was also stipulated in a previous part of the policy 
that the loss was "to be paid to the assured sixty days after due 
notice and satisfactory proofs of the same are made by the assured 
and received at their office in Chicago, in accordance with the terms 
of this policy hereinafter mentioned." 

It is not questioned that the insured property was damaged by the 
fire, or that the loss wàs within the terms of the policy. The dé- 
fense is founded upon the provisions of the policy above set forth. 
It is alleged that the proofs of loss required by the contract had not 
been furnished; and it is alleged that the insurance company, not 
agreeing to the amount of the loss as claimed by the insured in his 
preliminary proofs, seasonably demanded that the same be deter- 
mined by the award of appraisers to be chosen by the parties, pursu- 
ant to the stipulation in the policy, and that this demand was re- 
fused by the insured, who also sold, against the protests of the com- 
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pany, the damaged stock in small lots, and suffered the same to .be 
scattered, thereby depriving the company of the right to take the 
property at its appraised value. And it is insisted that in thèse re- 
spects the insured has failed to perform conditions précèdent to his 
right of recovery. To this the plaintiff (in the court below) replies 
that no such demand for appraisal was made by the company as is 
contemplàted by that proTision in the policy. 

The case is one of several instituted against varlous companîes 
who had issued policies on the same stock in force at the time of the 
flre. Two of thèse, involving the construction and validity of differ- 
ing provisions in the policies relative to the right of the parties to 
demand an appraisal and award, one or both, of disputed demanda 
and othèr matters, hâve already been decided and disposed of by 
the suprême court. Hamilton v. Liverpool, L. & Gr. Ins. Co., 136 U. 
S. 242, 10 Sup. et 945; Hamilton v. Home Ins. Co., 137 U. S. 370, 
11 Sup. Ot. 133. In the flrst of thèse the clause in the policy of that 
insurance company upon that subject was held to establish a con- 
dition précèdent, without performance of which, upon the request of 
the company, the plaintiff could not recover. In the other case, 
however, it was held that the clause relating to that subject in that 
company's policy did not require the appraisal and award as a condi- 
tion to the right of action, but constituted a collatéral term in the 
contract, upon which an independent suit could be brought upon a 
violation thereof. The présent case seems to hâve been tried upon 
the assumption by both parties that the provision in the policy 
brought it within the décision in Hamilton v. Liverpool, liondon & 
Globe Insurance Company, into that class of cases where the stipula- 
tion makes the appraisal or award a condition précèdent. 

On the 26th of April,— 10 days after the flre, — ^Ebimilton, the in- 
sured, transmitted to the Connecticut Fire Insurance Company pre- 
liminaiy proof s of loss, which were not otherwise objected to by the 
company than is expressed or implied in the correspondence which 
presently foUowed between that company and the several other in- 
surance companies acting in concert with it on the one hand, and 
Hamilton on the other, indicating a disagreement with the insured 
about the amount of loss or damage, and a demand for its détermina- 
tion by appraisers. Ail other objections to the proof s, if there were 
any, were waived by the f allure to bring them forward. But I 
think that the letter of the 28th of April, hereinafter quoted, ought 
to be regarded as tantamount to an objection on the part of the 
company to the sufficiency of the proof s of loss in respect to the 
amount of damages claimed. And this brings us to the considéra- 
tion of the main points in controversy, which are: First, whether 
the company made such a demand for an appraisal and award as 
the policy authorizéd it to make; and, second, if it did not, whether 
the insured was himself bound to take action for the procuring of an 
appraisal to supply the deflciency in his proof s of loss as a condition 
to his right to recover. If this last question is decided in the af- 
firmative, the further inquiry is presented whether he sufQciently 
discharged his obligation in that behalf, or was he excused there- 
from by the conductof the company? 
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The réception of the proofs of loss was acknowledged by this in- 
surance company's agent on the 27th April, 1886, with the state- 
ment that he would forward them to the proper authorities at 
once; and on the following day the correspondence above referred 
to between the Insurance companies acting in concert with the in 
sured was begun by the following letter of the company : 

"Cincinnati, O., April 28, 1886. 

"Robert Hamilton, Bsq., Oovington, Ky.— Dear Sir: Ttie undersigned, rep- 
resentlng the several insurance companies agalnst which you hâve made 
claim for loss nnder their respective policies of insurance upon your atoda 
in yoiir tobacco factory. Nos. 413 and 415 Madison Ave., ("ovington, Ky., 
dalmed to hâve been damaged by flre on April 16, 1886, beg leave jointly 
to take exception to the amotint of claim made, and to demand that the 
question of the value of and the loss upon the stock be submitted to 
compétent and disinterested persons, chosen as provided for in the several 
policies ol insurance nnder vs'hich claim is made; and we hereby announce 
our readiness to proceed at once -with this appraisement, so soon as your 
agreement to the demand is declared. We further désire jointly to protest 
against the removal, sale, or other disposition of the property until such an 
appraisement bas been had, and to notify you that the insuring companies 
will in no way be bound by such ex parte action. You may address your 
reply to the joint demand made above in care of the London and Liverpool 
and Globe Insurance Company, Third and Main streets, Cincinnati. Waiv- 
ing none of the rights of the several companies under the terms of thelr re- 
spective policies, vfe are, 

"Very respectfully yours." 

[Signed by the agents of 11 insurance companies, of vFhIch the plaintiff 
In érror was one.] 

To this Mr. Hamilton's attorney replied on the 29th of April, in 
substance, that he would accède to an arbitration if the person 
whom the company would sélect should be acquainted with the 
manufacture of tobacco, and upon the express understanding that 
the arbitrators should hâve fuÙ opportunity to examine the stock 
of tobacco, and that it should then be sold at public auction, in 
order that the value thus ascertained, with such other évidence as 
the parties desired, might be presented to the arbitrators. The 
letter further stated that the interests of Mr. Hamilton required a 
speedy sale of the tobacco. A lengthy correspondence upon the 
subject between the companies and the attorney for Mr. Hamilton 
ensued. It is set forth in détail in the report of the case of the 
Same Plaintiff v. Liverpool, L. & G. Ins. Ck)., 136 U. S. 242, 248-252, 
10 Sup. et. 945, ending with the letter dated May 7, 1886, which ter- 
minated the action of the parties in respect to the obtaining an ap- 
praisal or arbitration. It is not deemed necessary to repeat this 
correspondence hère. The record of it in the case in the suprême 
court above referred to was stipulated into the présent case upon 
the trial, and it sufSces hère to say that it is substantially a pro- 
longation of the controversy as to what should be the rule of pro- 
ceeding by the arbitrators to be chosen in the réception of proof, 
and as to the right of the insured to make sale of the property pend- 
ing the arbitration. The companies insisted that the appraisers, 
as they called them, should be at liberty to take testimony or not, 
and so much thereof as they should think proper; the insured con- 
tending, on the contrary, for the right to introduce testimony. 
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The stock, was Bold by HamUton at public auction on May 29, 
1886. 

ïMs case differs in an important fact from that of Hamilton v. 
liverpool, L.&Q. Ins. Co., 136 U. S. 242, 10 Sûp. Ct. 945, in that 
this insurance Company did not, as that company did, sifter the 
termination qf the negotiation of the companies acting conjointly 
with Hamilton, demand separately for itself an appraisal. 

Keferriûg to the correspondence in this case, it wUl be seen 
that it consisted of a joint demand by aU, the companies for an ap- 
praisal as the means of settling the value of the property and 
the amount of the loss, and a refusai of such demand unless the 
proceedings of the appraisers should be agreed to be conducted upon 
certain priflciples. The companies stood together in making this 
demand, and, fairly construed, their language indicates that but 
one body of appraisers was intended, and that the appraisal should 
be once for ail. Each of the companies supported the demand of 
the others. 

The provisions in the clauses relating to the subject were widely 
différent in the several policies. In some, as in the case of tho 
Home Insurance Company, the appraisal, which was to be part of 
the proofs of loss, was to be a mère report, having no binding force 
upon either party, and under that provision the demand for an arbi- 
tration to fix the amount of value and loss as a condition to the 
right of recovery was plainly unauthorized. In others, the ap- 
praisal was to be had upon the written request of either party, as 
in the case of the Liverpool, London & Globe Company. In others, 
it was to be had without such condition, as in the présent case. 
In some, the report or award was a condition précèdent to suit, in 
others not. In some, the number of appraisers was flxed, in others 
not In some, two are to be chosen with no umpire. In others, 
an umpire was provided for, but the mode of appointing him varied 
even in those. In short, neither the number nor the mode of ap- 
pointment, nor the functions or mode of proceeding, nor the na- 
ture of their report or its légal efifect, were the same or àlike. This 
was not a demand for appraisal by this insurance company such 
as its poUcy gave it a right to make. It did not acquire its right 
in any respect from the policies of other companies, and it had 
no légal concern with their disputes, or the mode to be adopted for 
their settlement, and had no obligation to champion their cause, 
or mix its controversy with theirs. The insured was not bound to 
accept such proposition for determining the value and damage as 
was demanded of him by the companies, this among them. If he 
had done so, it would hâve been an arbitration outside and inde- 
pendent of this policy, standing on the gênerai ground of common- 
law arbitrations. It is true that Mr. Hamilton did not expressly 
object to the proposed arbitration on the ground that it was a joint 
demand. He signifled his assent to the demand, provided the arbi- 
tration was to be conducted on certain principles. To such a de- 
mand he had the right to name his own conditions. He was not 
put in default in respect to this requirement in the policy by any 
rightful demand made by the insurance company. The court below 
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niled that the demand for appraisal made by the companies in 
this joint correspondence was not such a demand as this policy au- 
thorized, and was ineffectuai as a separate request by the Connecti- 
cut Insurance Company therefor, and in this I concur. 

This seems to hâve been the question upon which the contest In 
the court below was principally conducted. But the case involves 
another question, which, being presented by the record and covered 
by the exception taken by the plaintiff in error to the direction 
which was given to the jury to find a verdict for the plaintifls in 
that court, we find it necessary to consider. 

Eeferring to this clause in the policy, the question arises whether 
the insured was not himself bound to take action for the procuring 
of an appraisal to supply the deficiency in his proofs of loss. The 
appraisal is not thereby required to be had upon the condition that 
there shall be a written request by either party, as in Wallace v. 
Insurance Co., 2 Fed. 658; Insurance Co. v. Badger, 53 Wis. 283, 287, 

10 N. W. 504, — in which cases it was held that, inasmuch as those 
words created a privilège which the insured was not bound to ex- 
ercise, instead of an obligation, the appraisal was not constituted 
a condition précèdent. 

It is conclusively settled in the fédéral courts, in harmony with the 
doctrine generally prevailing, that when the parties are found, upon 
a just and reasonable construction of their contract, to hâve stipu- 
lated that a matter preliminary to the obligation and the duty to 
pay shall be detennined and flxed by certificate or arbitration, such 
stipulation shall be taken as part of the contract, and enforced. It 
is only necessary to refer to the cases in ]36 and 137 U. S., 10 and 

11 Sup. et., in which Hamilton was plaintiff, and the cases there 
cited in support of this proposition. And though a rather reluctant 
récognition has in some quarters been heretofore given to the valid- 
ity and effect of such provisions, the tendenéy of the courts is to re- 
gard them favorably, and not by strained construction defeat their 
apparent purpose, conceiving it to be bénéficiai. Hall v. Insurance 
Co., 57 Conn. 105, 17 Atl. 356; Delaware & H. Canal Co. v. Pennsyl- 
vania Coal Co., 50 N. Y. 250. 

Applying the gênerai rules for the interprétation of contracts, it 
would seem not to admit of doubt that the parties hère intended 
that in case of loss the amount thereof, if the parties did not agrée 
upon it, should be ascertained by appraisers before there should be 
any obligation to pay. It is expressly stipulated that if they do not 
ugree upon the amount of the sound value and damage it shall be 
detennined for them by arbitrators, and their award is declared to 
be concluslve upon those questions. Although called appraisers, 
their functions are those of arbitrators in respect to the subjects 
of value and damage. It is further stipulated that their award 
shall constitute part of the proofs of loss required by the contract, 
and that until such proofs of loss are fumished the loss shall not be 
payable. And the covenant to pay the loss is that it shaU be paid 
60 days after proofs of the same are made in accordance with the 
tenus of the policy. The case of Hamilton v. Home Ins. Co., 137 U. 
S. 370, 11 Sup. et. 133, differed essentially from this. There were 



;264 FBDEIîAI, BEPOBTEB, vol. 59. 

two distinct, références found in the policy. The first was for a 
mère appraisal and report, not binding on the parties, which was to 
become part of the proofs of loss; the second was for an arbitration 
af ter the proofs of loss were received in due form. The liability to 
pay arose when the proofs of loss were received and found sufflcient, 
The arbitration was an independent matter, not connected with 
those proofs. It was upon that ground that it was distinguished 
from the previous case. 

The case of Hamilton v. Liverpool, L. & G. Ins. Co., 136 U. S. 242, 
10 Sup. et. 945, differed from this in that the policy there provided 
that no action should lie against the company until the a,ward was 
had. But that différence cannot be material. That language only 
emphasized what the former language had, in effect, accomplished. 
It involves an absurdity to say that an action would lie to recover 
what there is no duty to pay, — a loss that is not payable. In some 
of the leading cases, where it was held that the terms of the con- 
traçt established a condition précèdent, there was no express pro- 
vision that an action should not lie bef ore the award was made ; and 
several of thèse are cases cited with approval by the court in 136 
and 137 U. S., 10 and 11 Sup. Ct., already referred to. Scott v. Avery, 
5 H. L. Cas. 811; Oollins v. Locke, 4 App. Cas. 674; Viney v. Big- 
nold, 20 Q. B. Div. 172; Delaware & H. Canal Co. v. Pennsylvania Coal 
Co., 50 N. Y. 250; U. S. v. Robeson, 9 Pet 319; Railroad Co. v. March, 
114 U. S. 549, 5 Sup. Ot. 1035. And there are many other such 
«ases. Indeed, this précise point was discussed in the case in 50 
3^. Y., and the same view expressed as is hère entertained. And in 
the case in 137 U. S., at page 386, 11 Sup. Ct. 133, the court 
treat a condition necessarUy implied from the terms of the contract 
as équivalent to an express agreement that no action shàll be 
brought until the award is obtained. As has been many times 
pointed out, it is always a question of construction. Whatever the 
language may be, if the intention of the parties is sufflciently ap- 
parent, effect will be given to it 

The suprême court, in Hamilton v. liverpool, L. & G. Ins. Co., 
founds its décision upon the principle adopted and applied in U. S. 
V. llobeson, 9 Pet. 319, and Railroad Co. v. March, 114 U. S. 549, 5 Sup. 
Ct 1085. In the first of thèse cases the amount of compensation was 
made to dépend on the certiflcate of an oiBcer in the military serv- 
ice, and in the second upon the certiflcate of an engineer designated 
"to prevent ail disputes." And, indeed, it is difiîcult to ând much 
différence between such cases and the présent There could be no 
donbt that notwithstanding the référence in the contract, in those 
and the like cases it would hâve been perfectly compétent for the 
parties to hâve agreed upon the subject, and thus hâve dispensed 
with the référence, so that, in légal effect, the stipulation comes to 
about the same thing as hère. 

It devolved, therefore, upon the plaintiff (below) when notiflled 
that the amount of his loss was disputed, to obtain an appraisal of 
the value and damage before he coiûd demand payment of the loss, 
ualess the company expressly or by implication excused it It was 
held in Carroll v. Insurance Co., 72 Cal. 297, 13 Pac. 863, that a dec- 
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laration upon a policy containing such a provision, which did not 
aver tliat the amoimt of loss had been agreed upon or an award 
made, or give some excuse for not having obtained it, did not state a 
cause of action. This would accord with the view of several of the 
judges In the cases cited, who treat the stipulation as of the sub- 
stance of the things to be done to constitute performance and com- 
plète the cause of action. That duty would be discharged by a fair 
effort to obtaln the appraisal, even though the insured failed in con- 
séquence of the fraud or misconduct of the other party, the im- 
practicability of organizing the board, or the proceedings becoming 
abortive by reason of some radical error of the appraisers, or by any 
other obstacle preventing him for which he was not at fault. When 
the conduct of the insurer is such as to lead the insured to suppose 
that performance on his part is not required, or when the insured 
takes such a position in regard to his liability as plainly to indicate 
to the other party that the insurer would not pay the lôss even if 
the particular requirement of the policy in respect of the proofs of 
loss were executed by the insured, he is excused from its perfonn- 
ance. 

In the complaint of the plaintiff in the court below it was alleged 
that he delivered to the défendant due proofs of loss, and had done 
and performed ail the conditions in the policy. In the first défense 
presented by the answer this allégation was denied. The plain- 
tiff below nowhere in his pleadings, either in the complaint or in 
his original or amended reply, allèges that he had any reason for 
not demanding an appraisal. He does not aUege that he was mis- 
led by the défendant, and sets forth no facts from which a waiver 
could be inferred, except that in the third paragraph of the 
amended reply it is alleged that the défendant was silent, and 
made no objections, after receiving the proofs of loss, and thereby 
waived any or différent proofs. But this allégation is disproved 
by the évidence when it is shown that the défendant signified its 
disagreement with the amount of the plaintiff's claim. Nor is there 
anything in the biU of exceptions, which reports the évidence in 
fuil, tending to show that the insured made any attempt to procure 
the appraisal provided for in the policy; and the remaining ques- 
tion is whether he was excused from doing so by the conduct of the 
Company. To operate to that resuit, the course pursued by it 
must hâve been such as to hâve given him good reason to suppose 
that a request from him for an appraisal would hâve been refused. 
In that case he would not be required to do a vain thing. Pindei- 
son V. Insurance Co., 57 Vt. 520; Devens v. Insurance Co., 83 N. 
Y. 168; Hambleton v. Insurance Co., 6 Biss. 91, 95; Tayloe v. Insur- 
ance Oo., 9 How. 390, 403; Insurance Co. v. Wolff, 95 U. S. 326, 330; 
Insurance Co. v. Pendleton, 112 U. S. 696, 709, 5 Sup. Ct. 314. 

Tried by this test, the action of the company in its participation 
in the joint correspondence does not show that the insured had 
any good reason for believing that the company would not hâve 
assented to an appraisal in its case if, without insisting on an un- 
warranted predetermination of the niles by which the appraisers 
should be governed, the insured had requested it. In fact, the 
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whole correspondence, iàken together, leads fairly to the opposite 
inference, and the concludlng paragraph of tlie letter of May 7th 
f rom the companies to the insured, which closed the correspondence, 
tends strongly to indicate that such a proposition from Mm would 
hâve been readily assented to by the company. It was stated in 
the flrst letter (that of AprU 28th) that the several companies 
waived none of their rights under the terms of their respective 
policies. The insured must be presumed to hâve known and un- 
derstood — what he now contends and the court holds — ^that the 
arbitration then contemplated was not the one provided for by the 
policy, and there was still the same opportunity after as before 
that correspondence to hâve obtained the appraisal and award. 
The case is not lllie one where one party has lulled the other into 
a sensé of security, or prolonged the negotiations until the time 
has elapsed within which an act might be done according to the 
agreement. When the negotiations for a joint appraisal and award 
ended, and nothing had been accomplished, the parties stood where 
they did before, and the proper course was still open. Instead of 
pursuing it, Hamilton proceeded to sell and scatter the damaged 
property on the 28th of May, at which date only about half of the 
(50 days given to the company by the policy within which it might 
talce the property at its appraised value had expired. He thereby 
deprived the défendant of another right secured by the contract, 
and forfeited his own right Of recovery thereon. 

For thèse reasons my opinion is that the direction to flnd a 
verdict for the plaintifîs upon the case as exhibited by the pleadings 
and the évidence was erroneous. 

SW AN, District Judge. The plaintiff in error is one of 12 com- 
panies which had insured Eobert Hamilton against loss or dam- 
age by fire on his stock of tobacco in his factory at Covington, Ky. 
The sum insured by plaintiff in error was |25,000. The terms of 
the policy material to the questions presented by the record are 
the folio wing: The loss was — 

"To be paid to the assured or his légal représentatives GO days after due 
notice and satisfactory proofs of the same are made by the assured and re- 
ceived at thèlr office In Chicago^ Ih accordance with the terms of the policy 
hereinafter mentioned, * * • (7) Of Losses. In case of loss the assured 
shaU give immédiate notice thereof, and shaU render the company a particular 
account of said loss under oath, stating the time, origin, and circumstances 
of the flre; the occupancy of the building Insured or containing the property 
Insured; other Insurance, if any, and copies of ail policies; the whole value 
and ownership of the property, and the amount of loss or damage; and shall 
produce the certificate, under seal of a magistrate, notary public, or commis- 
sioner of deeds nearest the place of flre, and not concerned in the loss or re- 
lated to the assured, stating that he has examined the circumstances at- 
tending the loss, knows the character and circumstances of the assured, 
and fuUy believes that the assured has, without fraud, sustalned loss on 
the property Insxired to the amount claimed by the said assvu-ed. • * * 
[Hère follow provisions that assured shall, if required, furnish books of 
account and other Touchers for examination, the original or certifled duplicata 
Involces of ail Insured property, shall submlt to one or more examlnations by 
a person appointed by the company, and shall sign the same when reduced 
to writlng, under the penalty, in case of refusai to meet thèse requlrements, 
of forfeitlng ail claim under the policy.] JjOSs or damage to property par- 
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tially 'or totaUy destroyed, unless the amount of said loss or damage te 
agreed npon between the assured and the company, shall be appralsed J&y 
dislnterested and compétent persons, one to be selected by the company 
and one by the assured; and, where either party demand it, the two so cbosen 
may sélect an umpire to act with them in case of disagreement; and if the 
said appraisers fail to agi-ee they shall refer the différence to such umpire, 
each party to pay their own appralser and one-half the umpire's fee; and the 
award of any two in writing shall be binding and conclusive as to the 
amount of such loss or damage, but no appraisal or agreement for appraisal 
shall be construed under any circumstances as évidence of the validity of 
said policy or of the company's liability thereon. When personal property 
is damaged, the assured shall put it In the best order possible, and maiie an 
inventory thereof, naming the quantity and cost of each article, and upon 
each article the damage shall be separately appralsed; or, if a building, by 
an estimate in détail; and the report of the appraisers In writing under 
oath shall form a part of the proofs hereby required, and until such proofs 
and certificates are produced and examlnatlons and appraisals submitted 
the loss shall not be payable. The company reserves the right to take the 
whole or any part of the property so damaged at the appralsed value. * * • 
AU fraud or attempt at fraud by false swearing or otherwise shall forfeit 
ail claim on this policy." 

April 16, 1886, within the life of the policy, a flre occurred on the 
premises insured, and, as the assured claims, the stock of tobacco 
was greatly damaged by smoke, though it was not physically de- 
stroyed. April 26th — 10 days after the flre — the assured served 
on the agent of the Connecticut Fire Insurance Cîompany sworn 
proofs of loss, which were acknowledged by the agent the next 
day, and transmitted to the home office of the company. The in- 
sured's letter accompanying them called attention to the proofs 
of loss, "with invoice attached in compliance with the terms of 
your policy," and adds : "If there is any defect in the substance or 
form of the above proof, please advise me at once, that I may per- 
fect the same to your satisfaction; and return the proof to me 
in such case for that purpose." His letter further stated that the 
property described and damaged had been invoiced and arranged, 
and was ready for examination by the company. The "invoice 
attached" was headed, "Inventory of Property in Kos. 413 and 415 
Madison Ave., Covington, Ky., April 16, 1886," and stated the quan- 
tity in pounds, quality, and value of the damaged stock. No ob- 
jection was made by the company to the proofs, although they were 
not accompanied by "the report of the appraisers in writing under 
oath." 

On the day following the acknowledgement of the receipt by the 
agent of the company of the proofa of loss, viz. April 28th, the 12 
companies united in a joint demand upon Mr. Hamilton, set forth in 
the opinion of Judge SEVERENS, notifying Hamilton that they 
"beg leave jointly to take exception to the amount of claim made, 
and to demand that the question of the value of and the loss upon this 
stock be submitted to compétent and dislnterested persons, chosen 
as provided for in the several policies of insurance," etc., and "joint- 
ly" protested against the removal, sale, or other disposition of the 
property until such appraisement has been had, etc., and instructs 
the insured to address his "reply" to the "joint" demand made above 
in care of, etc. To this demand Mr. Hamilton declined to accède, 
except upon certain conditions, not acceptable to the company; and 
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a lengthy correspôndence ensued between him and the companies 
collectively, whicà is set f orth in the cases of Hamilton v. liTerpool, 
L. & G. Ins. Co., 136 U. S. 242, 10 Sup. Ct. 945, and HamUton v. 
Home Ins. Co., 137 U. S. 370, 11 Sup. Ot 133, and by stipulation is 
made part of this record. No demand upon the assured for an ap- 
praisal other than that evidenced by this joint correspondence, so 
caUed, was made by the plaintiff in error. This correspondence 
closed May 7, 1886, without agreement for the appraisal it proposed 
haying been effected. On May 29th Hamilton sold at auction, pur- 
suant to advertisemeht, the damaged tobacco. 

This suit was brought more than 60 days after the receipt by the 
Company of Hamilton's proofs of logs served AprU 26th. 

The circuit court directed a verdict for plaintilt in error's portion 
of the loss. Error is assigned upon the instruction. 

The flrst contention of the company is that the "joint correspond- 
ence" which passed between the insurers collectively and Mr. Hamil- 
ton constituted a demand by the plaintiff in error, under its policy, 
for the appraisal of the insured property. On this point it is well 
said by Judge SEVEEENS: 

"This was not a demand for an appraisal by the Insurance company, such 
as Its policy gave It a rlght to make. It [the company] did not acqulre Its 
rlghts lu any respect from the poUcles of other companies, and it had no 
légal concem with their disputes or the mode to be adopted for thelr settle- 
ment, and had no obligation to champion their cause or mix Its controversy 
wlth thelrs; and the insured was not bound to accept such proposition for 
determining the value and damage as was demanded by the companies, this 
among them. If he had done so, It would hâve been an arbitration aside and 
Independent of the policy, standing on the gênerai ground of common-law 
arbitration." 

With this I entirely agrée. The court below correctly ruled that 
the joint demand made by the insurance companies, some of whom 
were not entitled to an appraisal under their policy, could not be 
held to be the several demanda of any of the insurers. 

2. The second point urged is that, under the terms of the policy in 
suit, the appraisement is a condition précèdent to an action on the 
policy, because the appraisal and awaïd are, by the express lah- 
guage of the contract, made "part of the proofs of loss," and the 
loss is not payable uhtil such proofs are made. It will be seen that 
the only différence in phraseology between the promise of this com- 
pany to pay the loss and that expressed in the policy of the Home 
Insurance Company set forth in 137 IJ. S. 370, 11 Sup. Ct. 133, is 
the insertion in the former of the word "satisfactory" preceding the 
word "proofs," and after the words "at their ofSce in Chicago" the 
policy in suit attaches to the promise the foUowing: "In accord- 
ance with the terms of this policy hereinafter mentioned." 

It is not necessary to décide whether thèse différences qualify in 
any degree the undertaking of the company to the assured in case 
of loss, for, if they were intended to make its promise conditional 
on the satisfactory character of the proofs of loss and their accord 
with the requirements of the policy, there can be no doubt that the 
company could waive any defect in them; and its failure to notify 
the insured of their insufflciency in any particular would not be per- 



CONNECTICUT FIEE INS. CO. V. HAMILTON. 269 

mitted because of it to defeat the claim of the insured when it had 
rested its défense upon other grounds, and thereby misled him. The 
plaintifE in error made no objection to the proofs of loss beyond its 
joinder with the other insurers in taking "exception to the amount of 
the claim made," and their demand that the question of value be sub- 
mitted to appraisers, evidenced by the joint letter of April 28th, 
which we agrée was not a demand for the appraisment stipulated for 
in ita policy. Having thus tacitly accepted the proofs of loss as "satis- 
factory" and "in accordance with the terms of the policy," and, as 
we hold, having failed to demand of the insured the appraisal au- 
thorized by its policy, the company cannot now be heard to object 
to the insufificiency of the proofs of loss, notwithstanding the pro- 
vision that "the report of the appraisers in writing under oath shall 
form a part of the proofs hereby required," unless the contract ex- 
pressly or by necessary implication make such appraisal a condi- 
tion précèdent to the assured's right of action. 

It is claitned by the company that such is the force and effect of 
the provisions in this policy, and that the clause that, "untU such 
proofs and certificates are produced, and examinations and ap- 
praisals permitted, the loss shall not be payable," in connection with 
the agreement to refer the valuation to appraisers, manifests the in- 
tention of the contract to make the assured's right of action dé- 
pendent upon and eecondary to the appraisement. In support of 
this position it is contended that this case is not distinguishable 
from Hamilton v. Liverpool, L. & G. Ins. Co., 136 V. S. 242, 10 Sup. 
et. 945. The policy in that case, after providing for an appraisal 
substantially like that of the policy in suit, and that unless such ap- 
praisal was permitted the loss should not be payable, contained this 
lurther condition: "It is furthermore expressly provided and mu- 
tually agreed that no suit or action against this company for the 
recovery of any claim by virtue of this policy shall be sustainable 
in any court of law or chancery until after an award shall hâve been 
obtained, flxing the amount of such claim in the manner above pro- 
vided," (L e. by appraisement, as hère.) The policy in suit has no 
such condition. The argument of the plaintifl in error therefore 
necessarily is that the words in the policy, "the loss shall not be 
payable," are the légal équivalent of the clause expressly inhibiting 
suit or action on the policy untU after the award of the appraisers. 
This position cannot be maintained consistently with the ruling in 
the case of Hamilton v. Home Ins. Co., cited supra, in which the 
policy in suit had substantially the same provision as that of the 
plaintiff in error hère, viz. "that until such proofs, déclarations, and 
certificates are produced, and examinations and appraisals sub- 
mitted, by the claimants, the loss shall not be payable;" and, like 
this, had no provision whatever postponing the right to sue until 
after an award. Under that case it is not enough to bar an action 
that the contract provided that "the loss shaU not be payable" untU 
compliance with the conditions of the contract, but it must also ex- 
pressly or by necessary implication make the right to sue dépendent 
upon the arbitration, or inhibit suit or action until such compliance. 
The absence of this latter prohibition is the distinguishing feature 
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between the case of Hamilton t. Home Ins. Co., 137 U. S. 384, 11 Siip. 
et 133, anâ that of Hamilton v. Liverpool, L. & G. Ins. C!o., 136 U. S. 
254, 10 Sup, Gt 945. There is no language in the policy under con- 
sidération which implies that the appraisal is a condition précèdent 
to the right of action, except the provision that nntil it is pennitted 
"the loss shall not be payable," which, without more, is insufiacient. 
This conclusion is fortiâed by the terms of the policy relative to 
the appraisal and the nature of the claim made by the assured. 
Under the terms of this policy, loss or damage to property partially 
or totaJly destroyed is classifled as a subject-matter of appraise- 
ment, distinct and apart from that of "personal property dam- 
aged," subsequently provided for in the policy. In the ascertain- 
ment of the amount of the loss arising from the partial or total de- 
struction of the property, a complète scheme of appraisal is formu- 
lated by the policy, which in express terms makes the award of 
the appraisers, or, if they faU to agrée, and an umpire is appointed, 
then of any two of the tribunal thus constituted, "binding and con- 
clusive as to the amount of such loss or damage," (i. e., unmistak- 
ably, the amount of the loss or damage "to property partially or 
totally destroyed," and none other.) Beyond the valuation of such 
property the policy confers no authority upon the appraisers. If 
this appraisal is properly had, and the loss on this class of prop- 
erty thus flxed, the agreement of the parties has left for judicial 
inquiry only the validity of the policy and the liabUity of the Com- 
pany thereon. A subséquent and indépendant provision of the 
policy deals with the second class of property thus: "When Per- 
sonal property is damaged, the assured shall put it in the best or- 
der possible, and make an inventory thereof, naming the quanti ty 
and cost of each article, and upon each article the damage shall be 
separately appraised; or, if a building, by an estimate in détail; 
and the report of the appraisers in writing under oath shall form 
a part of the proofs hereby required." It will be seen from this 
that the parties hâve not, by their contract, nominated or agreed 
upon a tribunal for appraisal of this class of property; nor hâve 
they said that the appraisal of the damage of each article shall 
be "binding and conclusive," nor in any manner deflned its eiïect, 
but the contract merely déclares that "upon each article the dam- 
age shall be separately appraised," i. e. justly valued, which is the 
normal meaning of the word "appraised." It is not said that such 
appraisal shall be by the same persons whose award upon prop- 
erty partially or totaUy destroyed is made binding or conclusive 
"as to the amount of such property," and whose action is expressly 
limited to such property. , Nor is it provided that any "award" 
shall be made of the damage to personal property "not partially or 
totally destroyed." The provision that "unta such appraisals 
[plural] are permitted the loss shall not be payable" is démon- 
strative that the valuation of the loss or damage to "property par- 
tially or totally destroyed" and that of "personal property damaged" 
are separate matters. The appraisers of the flrst must make an 
"award" in writing, (not under oath,) which is conclusive and bind- 
ing; while the valuation of the second class is evidenced by a 
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mère "report in writing," which is not declared to be binding upon 
the parties in any respect, and is, in truth, but a part of tbe proofs 
of loss. Hamilton v. Home Ins. Co., supra. There is nothing in 
the language of the policy to exclude the right of the assured, or 
that of ' the company's agent, f rom appraising each article, ("of Per- 
sonal property damaged,") as no method of appraisal of that class of 
property is contracted for in the policy, while the carefuUy framed 
provision for the ascertainment of the amount of loss or damage to 
property partially or totaUy destroyed commits the conclusive déci- 
sion of that question to a tribunal designated and agreed upon by 
the parties. The inference naturally derivable from the omission to 
provide a like scheme for the valuation of "damaged personal prop- 
erty," and from the fact that its value is to be evidenced only by a 
"report in writing under oath" instead of an "award in writing 
of any two" of the appraisers, is that it was not the intention of 
the contract to make the resuit of the separate valuation of each 
article a finality between the parties, but only évidence for the 
action of the company. Kemembering that the claim of Hamilton 
is not for "property partially or totaUy destroyed," -but is founded 
on the damage to the tobacco untouched by are, claimed to hâve 
been done by the taint imparted to it by the smoke, it seems clear 
that the effect of the provision for appraisal of property destroyed 
is a question which does not necessarily arise hère, and that the 
valuation of the damage to the stock by smoke is not referred to 
such appraisers, nor made by the contract a condition précèdent to 
suit on the policy. 

A further considération seems to repel a construction of the policy 
which. would postpone the assured's right of action until an ap- 
praisement had been made and reported. The phrase, "and until 
such appraisals are permitted," is not mandatory upon the as- 
sured, but permissive to the company. It modifies the apparently 
absolute requirement that "loss or damage, unless the amount of 
said loss or damage la agreed upon between the assured and the 
company, shall be appraised," etc., and makes it provisional merely. 
It confers on the company the right to the stipulated appraisal 
if it be seasonably and properly demanded, and requires the as- 
sured to consent to it when thus made. It is not said that the loss 
shall not be payable until such appraisals are had, but until they 
are "permitted." It was, therefore, the duty of the company to 
take the initiative in proceeding for an appraisement. This it 
failed to do, but united with the other insurers in asserting a joint 
right of appraisal, which the assured lawfully rejected. Hamil- 
ton did not refuse to "permit" an appraisal under the policy, and, 
as such refusai is made by its express terms the substantial con- 
dition on which the "loss shall not be payable," his right of action 
was neither defeated nor deferred because no appraisal had been 
had. 

For the reasons stated, and agreeably to the principles laid down 
in the cases cited, the assured's right of recovery is not expressly 
limited to the sum named by the appraisers; neither is it agreed 
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that his action shall not be brought until there bas been an arbi- 
tration, or that arbitration ghall be a condition précèdent to the 
right of action. Thèse are the only conditions, as I read Hamil- 
ton V. Home Ins. Oo., cited supra, approving Dawson v. Fitzgerald, 
i Exch. Div. 257, which avail to bar an action on a contract. 

PlalntifE in error, by receiving the proof s of loss without objection 
to the want of the appraisers' report, and by its failure to demand 
an appraisal anthorized by the terms of its policy, waived ail ob- 
jections to the proof of loss, and, in my opinion, the jury were right- 
ly instructed to render a verdict for the plaintiffs. 

TAFT, Circuit Judge. This case was once argued before my 
Brothers SEVEEENS and SWAN, sitting as the circuit court of 
appeals. They were unable to agrée. A reargument v^as ordered, 
and upon the rehearing I sat with them. The differlng views of my 
brethren remained unchanged by the rehearing, and are set forth 
in the foregoing opinions, which so fully and clearly state the case 
and the arguments pro and con as to render any statement or 
fuU discussion of the case on my part unnecessary. 

Both the judèes concur with the views of Judge Sage in the 
court below, that the demand of the 12 companies in what is called 
the "joint" correspondence was for a single appraisal by one board 
of appraisers. and that this demand was not within the require- 
ment of the defendant's policy. The companies and Hamilton 
seem to hâve been struggling with the inhérent difficulties of the 
situation, growing out of the great inconvenience which would at- 
tend the literal compliance with the terms of ail the 12 policies. 
In their efforts at an agreement, however, they were aU, insurers 
and insured, negotiating outside of the policies, and the demands 
of each side could not be rested on the terms of the policies. Hamil- 
ton, in the case now before us, had furnished proofs of loss in which 
the amount thereof was flxed by himself. If those proofs had 
been accepted, then he would hâve complied exactly with the term 
of the policy on that subject, for in that case he and the défendant 
Company would hâve agreed upon the amount of the loss, and the 
provision for an appraisal would hâve remained inoperative. Instead 
of agreeing to the amount of the loss, as flxed by him, the défendant 
Company, with ail the others, notify him that they do not agrée to it. 
I conceive that such a notification, though made by 12 jointly, works 
for the beneflt of each company separately. I know no reason 
why it should not If .they ail object, each objects, and it was only 
necessary that the insured should be advised that the contingency 
had not occurred which rendered the provision for an appraisal in- 
applicable. It seems clear, therefore, that while the joint demand 
for an appraisal or arbitration of the character described in the 
letters sent by the 12 companies was not a demand for an appraisal 
secured to the défendant company under its policy, the joint no- 
tice of an objection to the amount was a suflScient notice under 
the policy to apprise the plaintiff, Hamilton, that there could be 
no agreement between Mm and the défendant company as to the 
amount of loss. 
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While the défendant company was demanding a joint appraisal, 
and until the "joint" correspondence ceased, obligation on the part 
of Hamilton to proceed under the appraisal enjoined by the policy 
was clearly suspended. The last letter of Decamp, agent for ail 
the companies, inchiding the défendant company, advised Hamil- 
ton that "if the form of 'submission to appraisers' we submitted 
contains any provision or condition limiting or deiining the duties 
of the appraisers, and not prescribed by the several policies, each 
company will submit its own form, as we désire and demand a sub- 
mission free from any conditions by either party." 

By thls letter the défendant company assumed an obligation to 
submit a form of appraisal to Hamilton. Whatever duty, under 
the policy, there might hâve been upon Hamilton to take the ini- 
tial step towards an appraisement after receiving notice of a dis- 
agreement as to valuation, so as to fulflll the condition précèdent 
to his recovery, this communication was a clear waiver of that duty 
by the défendant company. It was a clear invitation to Hamilton 
to do nothing until the company had acted. The company never 
did act. It cannot now be heard to say that Hamilton lost ail 
his rights under the policy by a delay which the company itself 
occasîoned. The appraisement was, under this policy, a part of the 
proof of loss. The conduct of the company was as much as to 
say: "We hâve your proof of loss. We object to it, and we will 
hereafter point out to ypu the method by which it can be reme- 
died." Subséquent failure to point out the method of remedying 
it, estops the company from asserting that the proof of loss does 
not comply with the requirements of the policy. 

The action of the circuit court was, it seems to me, right, and 
the judgment should be affirmed. 
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(District Court, N. D. CaUfomla. December 20, 1893.) 

No. 2,773. 

PoST Office — Nonmaii.ablb Matter — Lottbribs. 

Govei'nment bonds, issued imder a scheme in which the time ol rédemp- 
tion and certain premiums or prizes to be awarded to some of the holders 
are fixed by a drawing, are "lotteries," and the mailing of circulars announ- 
cing the rédemption of certain bonds, and the date of the next drawing, 
is prohlbited by Rev. St § S894. Horner v. U. S., 13 Sup. Ct 409, 147 
U. S. 449, foUowed. 

At Law. Indictment of Adolph Politzer for depositing in the 
mails certain circulars relating to alleged lotteries. 

Chas. A. Garter, U. S. Atty. 
Edmund Tausky, for défendant. 

MORROW, District Judge, (charging jury.) The indictment in 
this case contains four counts. They charge substantially : 

(1) That défendant did on the 28th day of November, in the 
V.59jF.no.2— 18 
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yëar 189Ô> deposit in the mails of the United States, in thé city and 
county of San Francisco, to be conveyed and delivered by the United 
States mail, a certain circular, which said circular was then and 
there contained in an envelope, upon which said envelope was a 
postage stamp of the United States of the dénomination of one cent, 
and addressed in writing to T. H. Stickler, care John G. Wright, 
227 Commercial street, Salem, Oregon. This charge has relation 
to the first envelope and contents introduced in évidence. 

(2) The second count contains substantially the same allégation 
with respect to an envelope and contents addressed to T. M. Kose- 
berg, care John G. Wright, 227 Commercial street, Salem, Oregon. 

(3) The third count contains substantially the same allégation 
with respect to the envelope and contents addressed to Henry S. 
Simon, Cigar Store, Salem, Oregon. 

(4) The fourth count contains substantially the same allégation 
with respect to an envelope and contents addressed to Fred Larse, 
care John G. Wright, 227 Commercial: s+reet, Salem, Oregon. 

The indictment relates to thèse four envelopes and contents, 
charged to hâve been deposited in the United States mail, to be 
transmitted by the United States mail, and delivered to the parties 
to whom they were addressed. The indictment is found under sec- 
tion 3894 of the Bevised Statutes. That section provides (so far as 
is material to this case) as foUows: 

"No • • • circular concernlng any lottery; • * • or other slmllar 
enterprlse offerlng prizes dépendent upon lot or chance ♦ • * shall be 
carried in tlie mail or delivered at or through any post-offlce or brancli thereof , 
or by any letter carrier. * * * Any person who shall Icnowingly deposit, 
or cause to be deposited, or who shaU linowingly send, or cause to be sent, 
anything to be conveyed or delivered by mail in violation of this section, or 
who shall knowingly cause to be delivered by mail anything herein forbidden 
to be carried by mail, shall be deemed guilty of a misdemeanor," etc. 

Now, the question for you to détermine is whether or not this 
défendant deposited or caused to be deposited in the mails a circular 
concerning any lottery or other similar enterprise offering any prize 
by lot or chance. The papers contained in thèse envelopes hâve 
been exhibited to you. They are alike, and are headed, "Eedemp- 
tion List of European Government Premium Bonds," and refer to 
5 per cent Austrian government bonds, 1860; Brunswick bonds 
of 1868-69; Italian red cross bonds of 1885; Bucharest bonds 
of 1869; Hungarian red cross bonds of 1883. Together with the 
référence hère made to those bonds, there are the foUowing other 
statements, with référence to the Austrian government bonds: 
"Drawing of November Ist, 1890. Next drawing, Feb. Ist, 1891." 
With référence to the Bmnswick bonds of 1868 and 1869, it says: 
"Each bond of the above séries must draw a prize in the premium 
drawing of December 31st, 1890. Capital prize, marks 60,0Q0." 
With référence to the Italian red cross bonds of 1885, after giving 
"Drawing of November Ist, 1890," it says, "Next drawing takes 
place February Ist, 1891." With référence to the Bucharest bonds 
of 1869, it says: "Drawing on November Ist, 1890. Next draw- 
ing, Feb. Ist, 1891. Capital prize, francs 25,000." As to the 
Hungarian red cross bonds of 1883, it says: "Eedemption of No- 
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vember Ist, 1890. Next rédemption takes place March Ist, 1891." 
The présent statute prohibiting the sending of matter through 
the maUs relating to lotteries and other similar enterprises origi- 
nally provided an offense for sending circulars, etc., conceming 
"illégal" lotteries, but in 1876 congress struck ont the word "illégal," 
and left the statute standing with respect to lotteries and similar 
enterprises, wLether légal or illégal. Prior to that time the Louisi- 
ana State Lottery had been authorized by the law of that state, and 
it is probable the word "illégal," in the statute, was struck out in 
order to provide against the transmission through the maUs of 
any matter relating to any enterprise similar to the Louisiana State 
Lottery. 

Oounsel for défendant bas urged that the dealing in, purchasing, 
or selling of the bonds mentioned in thèse circulars is not prohibit- 
ed by the statute of this state. That is true; but it is not material 
in this case. It is also true with respect to the Louisiana State 
Lottery. That is authorized by a state statute, but yet the trans- 
mission of circulars conceming that lottery has been prohibited 
by the laws of the United States since 1876. It is your duty to 
détermine whether défendant is guilty under the provisions of the 
statutes of the United States. You hâve nothing whatever to do 
with the provisions of the state statutes in this connection. It is 
the constitutional province of congress to protect the mail against 
the transmission of letters, postal cards, circulars, or other mail 
matter conceming enterprises deemed improper. Therefore con- 
gress, under undoubted constitutional authority, has prohibited the 
sending through the mails of the United States any matter con- 
ceming lotteries or other similar enterprises invoMng lot or chance. 
Whether it is unlawful under the state law is a matter not under con- 
sidération. It is our duty to détermine what the law of the United 
States is, and to administer that law. 

With respect to this particular matter, the question whether thèse 
bonds, or bonds of the character mentioned hère, come within the 
provisions of the state statute prohibiting lotteries, was raised in 
the state of New York, and brought before the courts there. The 
state of New York permitted the dealing in this class of securities. 
Kohn T. Koehler, 96 N. Y. 362. The question whether correspondance 
relating to such bonds was within the United States statutes was 
carried to the suprême court of the United States in Horner v. U. S., 
13 Sup. Gt. 409, upon three questions presented by the United 
States circuit court of appeals for the second circuit, as foUows: 

"(1) Do the bonds mentioned and described in tlie flrst and second counts 
of the indictment herein represent a lottery or similar scUeme, within the 
meaning of section 3S94 of the Kevised Statutes of the United States? 

"(2) Is the circular described and sot forth in the first and second counts 
of the indictment herein a circular conceruing any lottery, so-called 'gift con- 
ceni,' or other similar enterprise offering prizes dépendent upon lot or chance, 
within the meauing of section 3S94 of the Revised Statutes of the United 
States? 

"(3) Does the circular mentioned and set forth in the first and second 
counts of the indictment herein constitute a 'list of the drawings at any lot- 
terT or similar scheme,' within the meaning of section 3894 of the Kevised 
Statutes of the United States?" 
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Ton observé, in that case ît waa a circular that was set forth. in 
the inaictittent. It was the Mnd of circular charged to hâve been 
deposited by tbe défendant in this case. The défendant in that 
case was arrested, tried, and convicted by the court. Then those 
questions were certifled to the suprême court, and the suprême 
court say: 

"We are of the opinion that the scheme In question falls wlthin the in- 
hibition of section 3894, as amended. The denunciation of that section Is 
no longer against sending by mail a circular conceming an 'illégal' lottery, 
but is against mailing a 'dreular conceming any lottery, so-called "glft con- 
cert," or other simllar enterprlse offerlng prizes dépendent upon lot or 
chance.' " 

For the purpose of explaining the views of the suprême court, 
it cited wiâi approval certain définitions of the word "lottery," as 
foUows: 

"In the Century Dictlonary, vinder the word 'lottery,' is the foUowing 
définition: 'A scheme for ralàng money by selling chances to share in a 
distribution of prizes; more speciflcally, a scheme for the distribution of 
prizes by chance among p»:«ons purchasing tickets, the correspondlngly num- 
bered slips or lots representing prizes or blanks being drawn from a wheel 
on a day previously announced in connection with the scheme of intended 
prizes. In law, the term "lottery" embraces aU schemes for the distribu- 
tion of prizes by chance, such as poUcy-playlng, glft exhibition, prize con- 
cert, rafBes at falrs, etc., and Includes varlous forms of gambling. Most of 
the govemments of the continent of Etu-ope hâve at différent periods raised 
money for public purposes by means of lotterles; and a small sum was 
raised in America during the Kevolution by a lottery authorized by the con- 
tinental congress. Both state and prlvate lotteries hâve been forbidden by 
law in Great Britain and in nearly ail of the United States, LoulMana and 
Kentucky belng the notable exceptions.' Under that définition, the circular 
In question had référence to a lottery. In Webster's Dictlonary, 'lottery' Is 
definod as 'a distribution of prizes by lot or chance.' In Worcester's Dictlon- 
ary It Is defined as 'a distribution of prizes and blanks b;r chance; a game 
of haaard, In whlch small sums are ventured for the chance of obtialnlng a 
larger value, elther In money or In other articles;' and it is there sald 
that during the elghteenth century the Bngllsh govemment oonstantly 
avalled Itself of this means to raise money for varlous public works. In the 
Impérial Dictlonary the word is defined thus: 'AUotment or distribution of 
anythlng by fate or chance; a procediu-e or scheme for the distribution of 
prizes by lot; the drawlng of lots. In gênerai, lotterles consist of a certain 
number of tickets drawn at the same tlme, some of whlch entltle the hold- 
ers to prizes, whUe the rest are blanks. This specles of gamlng has been 
resorted to at différent periods by most of the European governments as a 
means of ralslng money for public purposes.' " 

Now, upon thèse définitions, the suprême court say: 

"Although the transaction in question was an attempt by Austria to ob- 
taln a loan of money to be put Into her treasiuy, it is quite évident that she 
undertook to asslst her crédit by an appeal to the cupidlty of those who had 
money. So she offered to every holder of a one hundred florin bond. If it 
was redeemed during the flrst year, 135 florins, If during the second year 
140 florins, and so on, with an increase of flve florins each year, untU the 
sum should reach two hundred florins, and she also offered to the holder, 
as part of the bond, a chance of drawlng a prize varylng in amount from 
four hundred florins to two hundred and fifty thousand florins. Every 
holder of a bond has an equal chance with the holder of every other bond 
of drawing one of such prizes. Whoever purchases one of the bonds pur- 
chases a chance In a lottery, or, within the language of the statute, 'an enter- 
prise offering prizes dépendent upon lot or chance.' The élément of certainty 
goes hand in hand with the élément of lot or chance, and the former doe» 
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not destroy the existence or effect of the latter. Wliat ia called in the statuts 
a 'so-called gift concert' bas In it an élément of certain ty, and also an élé- 
ment of chance; and the transaction embodled in the bond in question is a 
'similar enterprise' to lotteries and gift concerts." 

The suprême court reviews the authorities with référence to what 
has been considered and commented upon by the various courts of 
the United States as constituting a "lottery," and finally arrives at 
the conclusion that the three questions certifled to the suprême 
court should be answered in the afiEirmative, viz.: "Do the bonds 
mentioned and described in the flrst and second count of the in- 
dictment herein represent a lottery or simUar scheme,' within the 
meaning of section 3894 of the Èevised Statutes of the United 
States?" The suprême court say, "It does." To the second ques- 
tion: "Is the circular described and set forth in the flrst and 
second counts of the indictment herein a 'circular concerning any 
lottery, so-called "gift concert," or other similar enterprise oiïering 
prizes dépendent upon lot or chance,' within the meaning of section 
3894 of the Revised Statutes of the United States?" — the suprême 
court say, "It is." To the third question: "Does the circular men- 
tioned and set forth in the flrst and second counts of the indict- 
ment herein constitute a *list of drawings at any lottery or similar 
scheme,' within the meaning of section 3894 of the Eevised Statutes 
of the United States?" — the suprême court say, "It does." There- 
fore, so far as the character of thèse bonds is concerned, — the 
Austrian government bonds, — ^the suprême court holds it is a lottery 
scheme or enterprise oflering prizes dépendent upon lot or chance. 
Testimony has been offered in the présent case as to the character 
of thèse bonds, namely, the Austrian bonds, the Brunswick bonds, 
the Italian red cross bonds, the Bucharest bonds, and the Hun- 
garian red cross bonds. This testimony tends to show that they 
involve the élément of lot or chance. 

In order to convict défendant of the offense charged in the indict- 
ment, it is incumbent upon the government to prove two facts: (1) 
That the défendant knowingly deposited or caused to be deposited 
in the mails, for conveyance or delivery thereby, the circulars set 
forth in the indictment; and (2) that such circulars concern a 
lottery. 

Every person is presumed to know and intend the légal and neces- 
sary conséquences of bis own acts. Therefore, if he deposited or 
cause to be deposited matter in the mail, properly prepaid and ad- 
dressed, he is presumed to know and intend that such matter would 
be conveyed and delivered to the persons to whom it ia addressed; 
and proof of such mailing is sulficient to authorize you to find that 
it was intended for delivery through the mails to the persons ad- 
dressed. Under the décision of the suprême court of the United 
States, upon the law under which this prosecution has been brought 
and conducted, the bonds which bave been offered in évidence and 
explained to you in volve the éléments of a lottery, in this: the ré- 
demption at différent times, and the prizes or premiums that are 
awarded to some of them in différent amounts at such rédemption, 
dépend on chance or lot. Therefore I charge you that if you shaU 
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flnd that tàe circulars set forth in the indictment and produced in 
évidence before you relate to the bonds I liave mentioned, then 
they relate to and concern a lottery sucb as tbe statute contem- 
plâtes, and are by law nonmailable; and if you shall détermine 
that thèse circnlars, or any of them, were deposited in the mail by 
the défendant, or under his authority or direction, or caused to be 
mailed or to be deposited in the mail by Mm, it is then your duty 
to flnd the défendant guîlty of the misdemeanor charged in the in- 
dictment. 

To constitute the offense of knowingly depositing or causing to 
be deposited in the maU a circular concerning a lottery, it is neces- 
sary that the offending party should be conscious of the physical 
act of depositing or causing to be deposited the circular in the mail, 
and that he shoilld be aware that such circular related to an enter- 
pr^se where the premiums or prizes or other important pecuniary dé- 
tail is determined or âxed by lot or chance. The absence or prés- 
ence of intent or design to évade the law cuts no figure in the case 
whatever. Whether or not the défendant knew that he was violat- 
ing the law, or whether or not he knew of the existence of any 
such law, is not for you to consider. It is a most elementary prin- 
ciple of légal jurisprudence that ignorance of the law excuses no 
one. Every one is presumed and bound to know the law of the 
land; and his ignorance of it or of its effects or opération is no valid 
défense or excuse for an act committed in violation of it There- 
fore I further charge you that if you shall détermine that the de- 
fendant mailed or caused to be mailed the circular s in évidence, 
knowing that such act constituted the mailing, and being aw&re of 
the fact that the circulars thus maUed related to the bonds pro- 
duced before you, then it is your duty to flnd that the défendant 
knowingly mailed or caused to be mailed such circulars, within the 
raeaning of the statute, and he is guilty, therefore, of the offense 
charged. 

The postmark on the envelope is presumptive évidence of the mail- 
ing of the envelope thus marked, with its inclosure, at the time and 
place designated in the postmark. If, therefore, an envelope hâve 
a San Francisco postmark of a certain date, it is presumptive évi- 
dence that such envelope, with its inclosure, was mailed at such 
date in San Francisco. You wUl further take into considération 
in determining the question who mailed the circulars in évidence 
the circumstantial évidence in that connection, which consists of the 
testimony of Mr. Ford, the superintendent of the mails in the San 
Francisco post ofiSce, that other and similar circulars were maUed in 
the city, and passed through this post ofiSce in the regular transmis- 
sion of mail matter, at or about the time of the commission of the 
offense charged in the indictment. You wiU also consider the other 
testimony that the défendant was at such time engaged in the busi- 
ness referred to in thèse circulars at the place designated in such 
circulars in San Francisco," and you will further consider the proba- 
bility or improbability that any other person not connected with or 
açting under the authority of the défendant would hâve obtained 
from him such circulars, and, without his consent, deposited the 
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same in the mail. You will further take into considération, in de- 
termining the question, the circumstance that the envelopes con- 
tained on the outside, "337 Fine Street, San Francisco, Cal.," and 
that they contained the name of the défendant; and also, on the 
hottom of the circular, it reads: "AU premiuma cashed at once. 
Any information cheerfully furnished at our office. European 
Premium Bond Exchange. Politzer & Co., 337 Fine St., San Fran- 
cisco, Cal.," — and that it appears he was condncting an office at this 
place, No. 337 Fine street, and that his name is signed at the bottom 
of thèse circulars; and also whether it wonld be likelyany other 
person would take those envelopes containing those circulars, and 
deposit them in the mail. 

The défendant has requested some instructions, which I will give 
you: 

The défendant is presumed to be innocent until proven guilty. 
The burden of proof is upon the government to establish the de- 
fendant's guilt beyond a reasonable doubt. It must so establish 
every f act and every élément going to constitute the offense charged. 
It is not enough that the défendant deposited, or caused to be de- 
posited, a circular concerning a lottery. He must hâve dohe so 
knowingly; that is to say, he must hâve deposited thèse letters con- 
taining the circulars knowing that they related to thèse bonds. The 
défendant has a right to be a witness in his own behalf or not, as 
he chooses, and his f allure to testify on his own behalf must not in 
any way be construed by you prejudicially to him. His failure to 
testify must not and does not create any presumption against him. 
He has a right to rely upon the presumption of innocence, and to 
require the government to prove beyond a reasonable doubt every 
élément going to constitute the offense charged. But, gentlemen 
of the jury, the doubt must be a reasonable doubt. It muât be a 
doubt arising out of the évidence, and not be a fanciful conjecture, 
or a strained inference. It must be such a doubt, arising out of the 
évidence, as a reasonable man would act upon or décline to act upon 
in his own important affairs. You are to détermine this case from 
the testimony, and upon the inferences to be drawn from the facts 
the testimony has established to your satisfaction. You will flnd 
the défendant guilty or not guilty as you flnd the facts to be upon 
each or ail the counts. There are four counts, and you will flnd 
défendant guilty or not guilty upon the four counts. They charge 
separate and distinct offenses. The testimony is, however, directed 
towards ail four of the counts. 

Mr. Tausky: The bond referred to by the suprême court dé- 
cision was the bond of 1863, which is a différent bond from the 
bond of 1860 in this case. The terms of the bond are entirely différ- 
ent. 

MOEEOW, District Judge: The reading of the décision of the 
suprême court was for the purpose of stating the views of the court 
witb respect to this class of bonds, as to whether or not they corne 
within the provisions of the statute. The testimony is to the effect 
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that the time of payment of thèse bonds dépends on a drawîng, and 
the amoTint to be received as premium dépends on a drawing. Thèse 
drawings inrolve the éléments of chance. It is not necessary for 
you to flnd that thèse circularà refer in every instance to bonds held 
to involve the éléments of chance. If the circulars refer to any 
bonds of that character, that is sufflcient 

Mr. Tausky: We except to the refusai of the court to give ail 
the instructions asked for by défendant. 



TJNITE3D STATES t. PATTBRSON et al 

(Circuit Court, D. Massachusetts. June 1, 1893.) 

No. 1,215. 

1. IhDICTMBNT^DBMUBRBB— StTKPIitrSAGB. 

Surplusage In an Indictment cannot be reached by flemurrer of any 
character; but. If It b« assumed that a spécial demurrer wlll lie, It 
must point out the spedflc language objected to, and not requlre oounsel 
and tbe court to searcb througb the Indictment for what là claimed as 
demurrable. 
8. Samb— CoNSPiKAOT TO MoNOPOLizB Intbbbtatb Commbrcb— Act Jult 2, 1890. 

An Indictment for consplracy to monopollze Interstate commerce In 
cash registers need not négative the ownership of patents by défendants, 
or aver that the commerce pioposed to be carried on is a lawful one. 

8. SaMB— AVBBMENTS. 

It is unnecessary to set out In détail the opérations supposed to constl- 
tate Interstate commerce, and In this respect It Is sufflcient to use the lan- 
guage of the statute. 
4. Sahb. 

It Is unnecessary to allège tiie existence of a commerce whlch défend- 
ants conspire to monopollze, as the statute does not dlstlngulsh between 
strangling a commerce whlch has been bom, and preventlng the birth 
of a commerce whlch does not exlst 
B. Samb. 

The Indictment need not show that the piarpose at the conspiracy was 
to grasp the commerce Into the hands of one of the défendants, or that 
défendants were Interested In behalf of the party for whose benefit they 
oonsplred, or what wère their relations to such party. 

At Law. Indictment of John H. Patterson and others for conspir- 
acy to monopollze interstate commerce in cash registera, in vio- 
lation of the act of July 2, 1890. 

Elihu Eoot and F. D. Allen, for the United Stateai, 
H. W. Chaplin, for défendants. 

PUTNAM, Circuit Judge. This case was heard on gênerai demur- 
rer, February 28, 1893, during the October tei-m, 1892. 55 Fed. 
605. The demurrer was overruled as to counts 4, 9, 14, and 18, and 
as to ail other counts the demurrer was sustained^ and the counta 
quashed, and the défendants were given leave to file spécial démar- 
rera to the counts sustained; and, March 7, 1893, a BO-called spécial 
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demurrer was flled, witMn the tîme allowed therefor. TMs was 
brought to the attention of the court, and heard during the aame 
term, May 6, 1893. 

In the opinion handed down Febrnary 28th, the following oo- 
curred : 

"The allégations of what was done in pursuance of the alleged consplracy 
are, under thls partlcular statute, irrelevant" 

Again: 

"That the means [intending the means hy whlch the market was to be 
engrossed or monopollzed] are alleged with reasonable précision in the remaln- 
ing counts appears from the practical application of the mies of pleading 
appropriate to this case made in U^ S. v. Waddell, 112 D. S. 76, 5 Sup. Ot 35. 
Some of the allégations in each count may be insufflcient, but thèse are only 
Burplusage." 

Notwithstanding this surplusage, there was sufflcient in each of 
the four counts wMch the court sustained to render them valid; and 
the surplusage is largelj of such a character that it is entirely 
disconnected from the essential allégations, and may be disregarded 
at the trial. The pleadings, however, are very voluminous, and there 
may be difiBculty in sifting out the insufiScient allégations, especial- 
ly those touching the "means" referred to, from those which are suffl- 
cient, and in determining what is thus to be regarded as surplusage; 
and, as to this, there may prove to be at the trial différences of 
opinion between the counsel for the United States, the counsel 
for défendants, and the court As the indictment runs against 
many parties, scattered through several states, at remote distances 
from each other and from the place of trial, and as its subject-mat- 
ter is complex, and involyes a great number of transactions, it 
appeared to the court that the trial, at the best, would be burden- 
some and expensive, both for the United States and the accused, 
and that on this account it was important to minimize this by set- 
tling in advance, if it could be done, what shonld be held to be sur- 
plusage. The court was well aware that what are ordinarily spoken 
of as spécial demurrers flnd their origin in the statutes 27 Eliz. 
and 4 & 5 Anne, and hâve been held to be limited to proeedings in 
the nature of civil suits ; but it had in thought that, independently 
of thèse spécial demurrers by statute, there was at common law a 
spécial demurrer lying against surplusage, which reached also in- 
dictments and criminal Informations. Such the court understands 
to be the statement of the law in Chit. PI. (7th Eng. Ed.) 253. The 
court had no intention that the questions which had been fully 
raised and carefully argued under the gênerai demurrer should again 
be brought to its attention, and no other Intention than that of as- 
filsting in simplifying the course of the trial as above explained. The 
court is, however, now forced to the conclusion that surplusage in in- 
dictments cannot be reached by demurrer of any character. Such is 
positively laid down as the law in Steph. PI. (3d Amer. Ed.) 365 ; Heard, 
€rim. PI. 140, 271; and is also stated by Lord Cranworth in Mul- 
«ahy v. Eeg., L. K. 3 H. L. 306, 329. If, howevei, the law is other- 
wise, and surplusage and irrelevant matter in indictments may be 
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made the snbject of a spécial orUmited demnrrer, what lias Been 
flled by t^iei défendants jja this case, under leave granted February 
28th, would be insu£Qcient, becanse tt Is expressed in gênerai tenns, 
and requit^ïi the counsel fqar the United States and the conrt to 
search through the indictment for what is claimed to be demurrable, 
when, by ail the ruies of pleading, it ought to set ont the spécifie 
language objected to, and ask the ruling of the court on that alone. 
The reason touching this proposition stated in Story, Eq. PI. § 457, 
applies eveiiTwhere. Oearly is this so in this case, because this 
Bo-caUed spécial demurrer ifl expressly to the entire 4th, 9th, 14th, 
andlStfa counts. 

It seemed to the court that there must be some way by which, 
as a matter of right, parties brought in on a complex and Tolumi- 
nous indictment may hâve settled in advance of the trial what 
portions of it, if any, are surplusage. It bas been frequently said — 
certainly With. référence toï • civil proceedinga — that surplusage might 
be rejeoted on summary motion, and the pleadings left to stand as 
though it had been struck ont or never inserted. Gould, PL (4th 
Ed.) c. 8, § 170; Chit. PL (7th Eng. Ed.) 252; and many other au- 
thorities. It also has been undetstood that in criminal cases it 
might be disposed of to a certain extent by a nolle prosequi, and that 
this would apply to a separable part of any one count, as well 
as to the whole of a count, or to an entire indictment. Bish. Crim. 
Proc. (3d Ed.) § 1391. The gênerai expressions, however, of the 
opinion in Ex parte Bain, 121 U. S. 1, 7 Sup. Ct 781, are sufficient 
to cause this court to proceed no further wità thèse suggestions, 
unless the subject of them is formaUy brought to its attention and 
counsel are duly heard. 

On the whole, therefore, the court is compeUed to conclude that 
the permission which it gave to défendants to file a spécial demurrer 
was perhaps inadvertent, and certainly has proved ineffectuai for 
the purposes which the court had in mind. The counsel for the 
défendants, however, hâve availed themselves of this permission to 
reargne several of the propositions submitted at the hearing on thè 
gênerai demurrer, apparently insisting that they wCTe overlooked 
by the court, because not noticed in its opinion passed down Feb- 
ruary 28th; and they also présent at least one additional proposi- 
tion. Many point» were raised on démarrer by counsel for the 
défense, some of them of great importance, and some of a minor 
character; so that a full exposition of the views of the court touch- 
ing every question which was presented, would bave resulted in an 
opinion too lengthy to be excusable as coming from a tribimal for 
whose errors there is ample remedy by appeaL Therefore the court 
touched in its opinion only the salient features of the case. Under 
the présent oircumstances, however, the court feels caUed on to 
notice briefly some of the points which bave beeû pressed anew on 
Its considération. 

The claim that the indictment should négative the ownersliip at 
patents by the défendants, and also set out that the commerce car- 
ried on, or proposed to bë carried on,by the National Cash-Eegister 
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Company, waa a lawful one, and perhaps some other mattera of that 
character, proceeda on the hypothesia that its allégation» eliould 
be certain to every intent, — a rule which applies only to pleas in 
abatement Ail such are matters of défense, not to be anticipated 
by the prosecutor. 

The claims that thèse counta left it for the prosecutor, and not 
for the court, to décide whether they state subject-matters of Inter- 
state commerce, and also that it is necessary that they should 
set out in détail the opérations supposed to constitute Interstate com- 
merce, are not maintainable, because, so far as this feature of the 
indictment is concerned, it is clearly sufBcient, according to mimer- 
ons décisions of the suprême court, which need not be cited, to use 
the language of the statute. The suggestion of the court, in the 
opinion passed down February 28th, that the statute is not one of a 
class where it is suflBicient to déclare in the words of the enactment, 
related to the particular proposition then under considération. 

As to ail the propositions touching the existence of commerce in 
cash registers, or knowledge, or want of allégation of knowledge, 
on the part of the accused, it is sufflcient to say that those counts 
which do allège the existence of such commerce also allège positively 
knowledge on the part of the défendants; and those which do not 
allège such existence are sufacient, because neither the letter of the 
statute nor its purpose distinguishes between strangling a commerce 
which has been born and preventing the birth of a commerce which 
does not exist. On this point, also, in the opinion of the court, it 
is sufl9cient to use the language of the statute. 

Much of what is said by the défendants about judicial knowledge 
touching cash registers and patents has no application to common- 
law proceedings, especially on the criminal side of the court, and 
the court wUl not take time to enlarge upon this. 

The suggestion that no count allèges an intent to injure or de- 
fraud the public by raising the price, or otherwise, relates to tn- 
diotments of an entirely différent character from this at bar, and 
to conspiracies which are illégal in their essence, without référence 
to the means adopted to accomplish their purpoees. 

As to the proposition that the National Cash-Kegister Company 
is not allégea to hâve been a party to the conspiracy, the court 
went, in this direction, to the extrême limit which the letter of the 
law would permit. It sustained only those counts which alleged 
a combination for the purpose of engrossing, monopolizing, or grasp- 
ing the trade in question, and rejected ail those counts which 
alleged only an intention to destroy certain competitors named. 
Beyond that the court purposely left its opinion in an indefinite 
form, because neither the letter of the statute nor the phHosophy 
of pleading conspiracies require that it should appear that the pur- 
pose waa to engross, monopolize, or grasp into the hands of one 
of the persons indicted, or that the défendants were intereated 
in behalf of the party for whose benefit they combined to monopolize, 
engross, or grasp, or, indeed, what their relations were to that party. 
Even if the statute should finally be held to be limited to combina- 
tîona to engross^ monopolize, or grasp in behalf of some party to the 
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combinatlon, yet there remains the well-known raie of law that It 
ia mmecessary to indict ail the persons involved in a conspiracy. 
Of coTirBe,tiie court wotdd hâve felt less doubt in meeting this objeo 
tion if it had been alleged that the corporation named was a party 
to the conspiracy, or if the relations of the accused to it,or some 
other matter of a kindred character, had been set ont It may be 
that, when the proofs are developed at the trial, some unforeseen 
difiSculty will arise, whieh need not now be anticipated; but, on 
the whole, the court concluded that this objection was not well 
taken. 

In order that the défendants' exceptions may be undoubtedly saved 
at this term, the gênerai demurrer having been overruled at the 
last, and that the défendants may be able to show to the appellate 
court speclfically the points taken on demurrer in this court, I 
conclude to regard the so-called "spécial demurrer," in connection 
with the motion flled March 17, 1893, as a pétition for a rehearing, 
and the derk will enter the foUowing order: 

Leave to the défendants to file spécial demurrer granted Feb- 
ruary 28, 1893, annulled as inadvertent Pétition of défendants, 
for rehearing on gênerai demurrer granted. Order overmling de- 
murrer as to counts 4, 9, 14, aad 18, entered February 28, 1893, 
annulled. Màtters set ont in the so-called "spécial demurrer" are, 
by leaye of court, assigned as additional causes for demurrer under 
the gênerai demurrer. Counsel for the défendants and for the 
United States heard anew touching demurrer to counts 4, 9, 14, and 
18. Demurrer overruled as to those counts; défendants to answer 
over, as provided by statute. 



NEW HOMH SBWINO MAOH. CO. v. BLOOMINKîDAIin et aL 

(Circuit Co\irt, S. D. New York. December 30, 1893.) 

Teabb-Mabk— Inphingbmbnt. 

The use of the word "Home" In connection wlth a make of sewlng va&- 
chine for over 25 years entitles the maniifacturer to protection against 
one who puts the words "Home Dellght" In a simllar way on machines 
offered for sale by hlm. 

In Equity. Suit by the New Home Sewing Machine Company 
against Lynian G. Bloomingdale and others to enjoin infringement 
of a trade-mark. Injunction granted. 

John Dane, Jr., for orator. 

D. Solis Eitterband, for défendants. 

WHEELER, District Judge. The pleadîngs and proofs show 
that during about 25 years the predecessors of the orator hâve, 
and lately fiie orator, a corporation of Massachusetts, has, used the 
word "Home" in making and selling sewing machines; that by 
this name, wMch was registered by them as a trade-mark March 
15, 1892, their machines acquired a wide and favorable réputation ; 
and that the défendants are putting the words "Home Delight" in 
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a similar way upon sewing machines offered by them for sale. 
TMs use of that word seems to be well calculated to lead ordinary 
purcbasers of such. macMnes to tMnk that thèse machines come 
from the orator or its predecessors. The défendants hâve no right 
to 80 pass off their machines as those of the orator. McLean t. 
Fleming, 96 U. S. 245. This proof is sufftcient for préventive re- 
lief wititout proof of actual sales by thèse means of défendants' ma- 
chines for the orator's. 
Decree for orator for an injunction. 



WALES V. WATERBURY MANUF'G CO. 
(Circuit Court, D. Connectlcut. January 1, 1894.) 

1. Patents— Anticipation. 

One who takes old devices, having material defects, and, wlth a deflnlte 
idea of remedying the same, retains tlie désirable features, and adapts 
them by novel modlflcations to new and varying conditions, so as to 
produee an article confessedly superior to ail others, is not anticipated 
by such prior déviées. 

2. Same — Intention — Pbiokitt — Lever Buceles. 

The Wales patent. No. 172,527, for an improvement In lever buckles, 
was not anticipated as to claims 1, 2, and 3 by the House or Wardwell 
patents, Nos. 147,325 and 152,200; and was prlor in time to the Smith 
patent. No. 167,947; but is void for want of invention as to claims 4, 
5, and 6. 

In Equity. Suit by Harriot H. Wales against the Waterbury 
Manufacturing Company for infringement of patent. Decree for 
complainant. 

Grec. R. Blodgett, for complainant. 
Geo. E. Terry, for défendant. 

TOW]SrSEND, District Judge. This is a bill in equity, aUeging 
infringement of letters patent No. 172,527, granted January 18, 
1876, for an improvement in lever buckles. The défense allèges 
prior invention by Dwight L. Smith, amd anticipation by prior pat- 
ents. Complainant's device belongs to the class of lever buckles 
adapted to receive the edge of a fabric of indeflnite length, and to 
hold it in attachment by the use of a lever. It consists of a métal 
blank, constituting the baseplate, with its two opposite sides so 
bent as to form side lugs parallel to each other at right angles to 
said plate. The base plate is slitted at the sides or corners, and 
extends at its center beyond said lugs, so as to form a tongue. The 
outer or lower ends of the side lugs are perforated, so as to make 
the bearings for a lever. This lever consists of another métal 
blank, having one of its ends so bent at right angles to the main 
part or body of the blank, and so journaled at the corners made by 
said angle, as to bring the bent end of said lever against the base 
plate, and at right angles thereto when the buckle is closed, and to 
then permit the body of the lever to fit between the uptumed sides 
of said lugs. 



286 FEDKRAL EEPOBTEB, VoL 59. 

The claims of said patent ai-e as foUows: 

"(1) In a lever buckle, the base plate, A, having slots or openings, F, F, 
substàntlally as and for the purpose herein set forth. (2) The combinatlon 
of the lever, <3, iwlth thie base plate ot lever buckles, having the cuts or open- 
Ittgs, F, F, theyein, snbstantially as^ and for the purpose herein set forth. 
(3) The combinatlon of the lever, Ô, wlth the base plate of lever buckles, 
having slots or openings, F, F, thereln, and the sprlng tongue, D, snbstan- 
tially as descrlbckî. (4) The combinatlon of the lever, B, wlth the body plate 
of lever buckles, having the cuts or openings, F, F, thereln, snbstantially 
as and for the purpose herein set forth. (5) The combinatlon of the two 
levers, B and 0, wlth the body plate of lever buckles, having the cuts or 
openings, F, F, therein, substantially as and for the purpose hereinbefore 
set forth. (6) A lever buckle, having at one end the lever, 0, slots, F, F, 
and spring tongue, D, and at the other a sultable fastenlng devlce, substan- 
tially as described." 

In supports of the claim of anticipation défendant introduced in 
évidence certain patents, and certain models showing modifica- 
tions thereof. Several of said exhibits were Introduced for the 
purpose of showing that there was no novelty in claims 4, 5, and 6, 
for the combination of double levers, worMng in opposite direc- 
tions, at opposite ends of the same plate; or for the combination 
of one lever with a suitable fastening device at the other end of 
the buckle. Said claims for said alleged combinations are so- mani- 
festly Toid for lack of invention or patentable novelty, in view of 
the State of the art, that I shall not consider the évidence thereon. 

The main object of the alleged invention was to provide a buckle 
by the use of the rigid upturned lugs and the slitted sides, into 
which material pf a greator width than the body of the buckle, 
and of varying thicknesses, might be passed beyond the pivot bear- 
ings, and firnuy gripped by the lever at a point opposite the bear- 
Ing point of the lever, and considerably within the edge of the 
fabric. 

It is alleged that patent No. 147,325, granted to Henry A. House, 
Tebruary 10, 1874, and No. 152,200, granted to W. S. WardweU, June 
16, 1874, show a clear embodiment of the device covered by claims 
1, 2, and 3 of the patent in suit. The Smith patent will be con- 
sidered later. The buckle made in accordance with the House pat- 
ent shows a form of construction whereby a blank is bent in the 
shape of a U, so that the bent portion is parallel with the body of 
the blank, and forms its face. The ends of the bent portions are 
turned up, so that the bearings of a grip lever may be joumaled 
therein. The bend in the blank furnishes the spring action of 
the buckle. The chief defects in this buckle were the following: 

(1) The U shape of the blank prevented its use as a strap buckle; 
that is, where a fabric, like a suspender, was not to be gripped on 
its edge, but was to pass through the buckle. (2) The U-shaped 
blank fumished a weak spring for the buckle, and an inadéquate 
bearing for the lever. (3) The limited space between the point of 
contact of the lever and the bend of the blank, was insufflcient to 
receive a fabric of any considérable length; while the lengthening 
of the ends of the bent blank, so as to afford greater receiving 
distance, would so further weaken the spring as to unflt it to exert 
a grip on the fabric. 
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The insuflaciency of the spring was recognized, and an attempt 
made-to remedy it in said buckle as manufactured, by having the 
back of the blank or base plate eut ont, so as to admit and hold 
an extension of the engaging end of the grip lever. 

The Wardwell buckle has the sides of the base plate upturned 
at right angles, said sides being joumaled at one point to receive 
the bearings of the grip lever, and at another point to receive the 
bearings of an accessory plate interposed between the grip lever 
and the base plate. A flat spring is riveted to the base plate, so 
as to hold said accessory plate open when not in engagement The 
grip of the fabric is secured in this buckle by extending the base 
plate and accessory plate so as to form jaws beyond the sîde lugs 
of the lever. The chief objections involved in this construction 
are the foUowing: 

(1) In no case can a fabric wider than the body of the buckle be 
inserted under the actual bearing point of the lever. (2) The 
strongest compression of the jaws of the two plates against such 
fabric must necessarily be at its extrême edge. (3) The pressure of 
the material against said plates beyond the bearing point of the 
lever would naturally cause the accessory or clamping plate to so 
bend or flare outwardly as not to grip the material. (4) The riv- 
eted spring interfères with the practical use of the buckle to re- 
ceive maiterials intended to pass through the buckle. (5) The rear 
end of the lever is not housed or protected when the buckle is 
closed. (6) As the bearings of the lever are at the point of its con- 
tact with the base plate, the base plate is necessarily rigid at that 
point. (7) It necessarily results from thèse features of construc- 
tion and opération that there is practically no spring action at the 
point of greatest pressure, and no adaptability to receive and hold 
fabrics of varying thicknesses. 

When Wales set out to devise a lever buckle, the field for inven- 
tion was very limited. But there was some inhérent defect of con- 
struction, or difQculty in the way of practical opération, in ail of 
the buckles previously manufactured. None of them was adapted 
for ail the varions purposes for which such a buckle is to be em- 
ployed. Under thèse circumstances he invented something new in 
construction and opération, accomplishing the new and useful re- 
sults of adaptability to ail lengths widths and thicknesses of fab- 
rics, of a firm grip, by the new means of a combination of elastic 
base plate and rigid upturned side lugs, slitted so as to receive 
the edge of the fabrics beyond the grip of said lever, and of a bear- 
ing of the lever upon the fabric at the point where its leverage was 
greatest, said elastic base plate forming a spring tongue, whose ac- 
tion was independent of the proportion and construction of said 
lever bearing. By this mode of construction he also secured a pro- 
tection for the rear end of the lever, so that when the buckle was 
closed, it would be housed, and kept in position by the upright side 
lugs. The only question is whether such an invention discloses 
patentable novelty, or whether it would naturally hâve occurred to 
any person skilled in the art. That it did not so occur, eithcr as to 
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méânâ or resnlt, îs évident from the patents heretofore dîscnssed, 
ând from others in évidence in the case. 

The folléwing considérations seem to me to be pertinent to this 
inquiry: The old, simple side-lug buckle was impracticable. 
Hoiise, Wardwell, and Wales had it before them. Each tried to 
invent an improvement Each secured, in a différent way, a 
resuit, and each obtained a patent therefor. That the improve- 
ments of House and Wardwell presumably iavolved invention, and 
that the improvement of Wales accomplished other and more 
useful results, suggest that the prior inventera must hâve striven 
to accomplish thèse results, and failed, and that such improvements 
involved the exercise of invention, and would not hâve occurred 
to any person skilled in the art Thomson v. Bank, 3 O. O. A. 
518, 53 Fed. 250. 

That Wales had thèse buckles before him seems to support the 
claim that his buckle involved créative skill, for, instead of follow- 
ing out their ideas, he recognized the defects necessarily inhérent 
in their plans of construction, and abandoned them. It was not, 
therefore, the "carrying forward of the original thought," but the 
introduction of new features, producing better results, not analogous 
to the old results, and of such a character as to require the exer- 
cise of the inventive faculty to conçoive and produce them. Manu- 
facturing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472; Ansonia Brass 
& Copper Co. v. Electrical Supply Oo., 144 U. S. 11, 12 Sup. Ct. 601; 
The Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450. 

It seems to me that the patentée had a deflnite object in view, 
and a distinct idea of means appropriate to effect such object, and 
that the difllculties obviated and results accomplished show bim to 
bave been a meritorious inventer, and, as such, entitled to a patent. 

It may be said generally, in regard to the défense of anticipa- 
tion, that it proceeds upon the theory that anticipation is necessa- 
rily proved by merely showing one prier solution of a problem. 
This theory overlooks the considération that, even if in this case the 
House or Wardwell buckle had completely fulfllled ail the require- 
ments of a practical buckle, yet, if another person afterwards in- 
vented a new way of accomplishing the same resuit by the applica- 
tion of a new means to produce such resuit in a différent way, 
he might bc entitled to a patent therefor. Wales did noc take the 
U buckle of House, nor the projecting clamp buclde of Wardwell. 
He did not avail himself of the ideas embodied in either of thèse 
inventions, but went back to the old familiar form of side-lug buckle, 
and, taking it as a basis, retained its désirable features, adapted 
them by novel modifications to new and varying conditions, and 
thereby evolved not only a new buckle, operating on a new princi- 
ple, but one cohfessedly possessing marked advantages over aU of 
those already invented. 

Upon the défense of prier invention it appears that on September 
21, 1875, patent No. 167,947 was granted to one Dwight L. Smith 
for a buckle embodying substantially the same invention as that 
claimed in the patent in suit. The applications for thèse patents 
were in interférence, and the question of priority of invention was 
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decided by default in faTor of Wales, the assigner of complainant. 
But défendant daims tliat before the alleged invention of Wales 
said improvement in buckles was known to and used by said Smith. 
It appears that Wales made his flrst drawing of the patented 
article between August or September and December, 1873, and the 
model thereof about December 12, 1873. Smith testifled in his di- 
rect examination that as early as November 1, 1873, he made a 
drawing and model, embodying the invention claimed in his patent. 
In the interférence proceedings he stated that he conceived the 
invention in the autumn of 1873, made a drawing as early as No- 
vember 1, 1873, and a model as early as May 1, 1874. On cross- 
examination, he testifled as follows: 

"Cross-Int 20. Did you file a prellminary statement In that case? 
Ans. I do not now recoUect wliether I dld or not Cross-Int. 21. If you 
did file a preliminary statement, and the same differed to any extent 
from yoiu" présent testimony, to which would you give the préférence 
in point of accurate recollection,— your présent memory or your state- 
ments in the preliminary statement? Ans. As the matter at that time 
was more fresh in my memory, I should say that with regard to the testimony 
glven at that tlme I should be more liliely to be correct than now. Cross-Int. 
22. Do you intend by your présent testimony to malce any claim that you 
made a model exhlbiting the invention described in yotu- patent earlier than 
the earliest date named by you in your preliminary statement? Ans. I do 
not." 

His explanation, on redirect examination, of the apparent dis- 
crepancy between thèse statements, is as follows: 

"R-D. Q. 33. I bave before me a certMed copy of the proceedings in the 
interférence case between yom-self and Mr. Wales, wherein it appears, in your 
preliminary statement, you used this language: 'The following spring,' (that is, 
in 1874,) 'as early as May Ist, I made a model substantially like the model ac- 
companying the application for patent' Does this refer to the model oflfered in 
évidence and marlvod 'Defendant's Ex., Smith Model No. 1,' or to some other 
model? A. It refers to another model embodying the same principle. R-D. 
Q. 34. Do you still adhère to your former statement that the buckle marlied 
'Defendant's Ex., Smith Model No. 1,' was made about the time you conceived 
the invention contalned in the said letters patent, or do you wish to qualify it 
as having been made at a subséquent time, as would hâve been implled by the 
cross-examinatlon? A. If I should tell what I thought, I should say it was 
made about the time the drawings were made, or soon after, which v^as in the 
fall of 1873; but I can't tell positively." 

This indeflnite statement, taken in connection with the admission 
npon cross-examination and the interférence proceedings, seems to 
me insufficient to sustain the bnrden of proof that said Smith was 
the prior inventer. 

The complainant is the wife of the patentée, and acquired title 
to said patent in 1879. In 1880 she granted an exclusive license 
to the défendant to make the patented buckles under a royalty, 
which license was forfeited by défendant, and was canceled June 
4, 1881. Since the termination of said license, défendant has con- 
tinued to manufacture and sell buckles covered by the claims of said 
patent. It is alleged, and is not denied, that défendant also con- 
tinued to put such buckles on the market, on cards identical in size, 
design, and in ail other respects, with those designed by the pat- 
entée, and used by défendant during the continuance of said license, 
v.59F.no.2— 19 
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expeptrtiiat the patent date stamped on said cards has been changea 
f rom ïhfiit pf the patent in suit tp that of said House patent. 

The défendant practically admits înMngement From one of 
the ej^bits it appears that it has used a bearing plate interposed 
betweçn the grip lever and the base plate. This is not essential, 
does hot affect the relation or opération of the infringing device, 
and is^ either a colorable modification or one which has been 
adopteà for convènience. Inview of ail thèse circumstances, I 
think the évidence of practicability, adaptability, and gênerai 
utÛity should résolve any possible doubt in favor of complainant. 
He has confessedly presénted the most useful, and appaxently the 
only pràctical, solution of the problem presénted, and is entitled 
to the benefit of his patent for the invention as described by him, 
and clâimed in claims 1, 2, and 3 of said patent 

Let thére be a decree for an injunction and an accounting as 
to said claims 1, 2, and 8. 



ciËL L. JBNSBN CO. t. CLAY. 

(Circuit Court, D. New Jersey. December 22, 1893.) 

Patents— ISfmngembnt^Pepsin. 

The second clalm of the Jensen patent, No. 286,138, which claims, as a 
new article of manufacture, pepsln made aceordlng to the process described 
and dalmed In the patent, la not Infrlnged by pepsln produced by dialysis 
aceordlng to the Russell patent, No. 424,357, 

In Equity. Snit by the Cari L. Jensen Company against John 
Qay for infringement of a patent Bill dismissed. 

Joahua Pusey, for complainant. 

William P. Chambers and Geoi^e H. Lothrop, for défendant 

AOHESON, Circuit Judge. The biU charges the défendant with 
infringement of letters patent No. 286,138, dated October 2, 1883, 
granted to Oarl L. Jensen for improvements in the manufacture of 
pepsin. Tîie patent has two claims; the flrst for the described pro- 
cess of manufacture, the second for the product. The process con- 
sists in finely cutting up the mucou^ membranes or the whole stom- 
achs of animais, placing the same in a vessel containing acidulated 
water, and subjecting the mixture to heat, whereby an artificial 
digestion takes place aJiin to the action in the natuKil stomach, 
resulting in a sirupy liquid or peptone, which, "after clarifying and 
purifying by any of the well-known methods," is spread on glass 
plates to dry, and is then scraped off, and the flakes or scales passed 
through a fine sieve. The défendant did not manufacture the pep- 
sin complained of, but merely sold it; the manufacturer betng 
Parke, Davis & Oo., a corporation of the state of Michigan. For 
convènience, however, it wUl hereinafter be designated as defend- 
ant's pepsin. 

The charge of infringement of the first claim of the patent is not 
insisted on. The second claim (the one hère involved) is in the 
words foUowing: 
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"(2) As a new article of manufacture, the wlthln-described pepsln In tihe 
form of hard scales or crystals, transparent, odorless, tasteless, capable of 
being permanently preserved, freely soluble in water without the use of add, 
free from inert additions, and liaving a digestive power of one to seven hun- 
dred, substantially as set forth." 

The défenses are: (1) That the patented article was put in 
public use and on sale in this country by the patentée more than 
two years before his application for a patent; (2) that it was known, 
made, and used by others in this oountry prior to his invention; 
(3) noninfringement. In the view I take of the case, it will only 
be necessary for me to consider the défense last mentioned. Upon 
principle and authority it is clear that the second claim of the pat- 
ent in suit covers only pepsin manufactured by the process described 
in the patent, or by substantially the same process. Dittmar v. 
Eix, 1 Fed. 342; Pickhardt v. Packard, 22 Fed. 530; Smith t. 
Vulcanite Co., 93 U. S. 486, 493; Cochrane v. Soda Fabrik, 111 U. S. 
293, 310, 313, 4 Sup. Ct 455; Bene v. Jeantet, 129 U. S. 683, 686, 
9 Sup. Ot 428. The real question, then, is, was the article sold by 
the défendant made in the mode described by Jeusen, or by an, 
équivalent process? The burden of proof to show infringement 
is, of course, upon the plaintiff. No direct évidence has been given 
by the plaintiff to show how the defendant's pepsin was manufac-' 
tured. The plaintiff's case rests exclusively upon the alleged cor-, 
respondence in physical qualities between the Jensen pepsin and 
the defendant's. At the most, however, such évidence only makes 
out a prima facie case of infringement. But hère the défendant 
has produced positive and unoontradicted testimony that his pepsin 
was made in accordance with letters patent No. 424,357, dated 
March 25, 1890, granted to John B. Eussell. In this state of the 
proofs, the positive évidence should prevail. Bene v. Jeantet, 
supra. From the mère grant of the Russell patent there arisesi a 
presimiption that the process therein described is distinct from 
that of Jensen. That the two processes are différent in principle 
appears upon a oomparison of the patents and a considération of 
the proofs. Jensen's process aims to retain aU the peptone formed 
in the digestion of the stomach tissue, and also préserves the other 
soluble products of digestion. On the other hand, the Eussell, pro- 
cess reduces the peptone and soluble minerai matter, and to that 
end the peptic solution is subjected to dialysis. 

It is very clear from the évidence that the words "clarifying and 
purifying by any of the well-known methods," as found in Jensen's 
patent, were not intended to cover the use of a dialyzer. Upon this 
point. Prof. Stebbîns, the plaintiff's expert, testifles: 

"It is, however, my opinion that the process of clarifying and purifying 
referred to in Jensen's patent meant only the removal of the coarser particles 
of material, consisting of fat, adipose tissue, and certain minerai matter, by 
flltration or other means." 

This witness also states that the process of dialysis would un- 
questionably remove a portion of the peptone, and also change 
the percentages of minerai salts présent in the pepsin solution. In 
this connection, the following e^tract from the testimony of Proif. 
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Stebbins, who ■was the only witness called by the plaintiff to prove 
infrmgement, deserves serious considération: 

"67 R. C. Q. In your answers to 47 and 48 R. D. Q.'s, do you intend to draw 
a distinction between pepsln made by a process whicli alms at separating a 
portion of tlie peptone and tlie pepsln of the Jensen patent? A. Well, I thinli 
a distinction sliould be made, Inasmnch as the two klnds of pepsln would 
diffeir\ consîderably in their physlcai, as well as chemlcal, characterlstlcs. 
68 R. 0. Q. Then' you would conslder a pepsln made by a process which par- 
tiaUy separated the peptone as a différent pepsln from that descrlbed and 
clalmed in tJie Jensen patent? A. I would." 

Now, undér the proofs, it is not to be doubted that by the pro- 
cess followed in the manufacturé of the defendant's pepsln the 
peptone ià partiiaUy eliminated. Accordlng to analyses made by 
Prof. Ohittenden, the defendant's expert, the percentage of ash and 
water together in the Jensen pepsin amounts to 19.22 against only 
8.09 in the defendant's pepsin, showing a différence in favor of the 
latter of over 10 per cent In thèse two iniactiye substances; and, 
comparing peptone with peptone, the defendant's pepsin contains 
5.9 per cent. less peptone than Jensen's, so that the defendant's 
pepsin has 16.22 per cent, less inactive matter titan the Jensen 
pepsin. But this is not ail. Oalculated on an ash-free and a 
water-free basis, which is the tnie methôd of compaaison, the différ- 
ence in peptone is 14.26 per cent., this being the réduction of pep- 
tone in the defendant's pepsln as the effect of dialysis. In digestire 
power, which is the test of therapeutic value, the différence in favor 
of the defendant's pepsin is remarkable, Jensen's pepsin being only 
a little more than one-third as strong as the defendant's. In view 
of thèse facts. Prof. Ohittenden's opinion is that the two forms of 
pepsin are decidedly différent. The attention of Prof. Stebbins, 
upon his cross-examination, was caUed to the relative strength of 
the two préparations, and his answers (which foUow) are very sig- 
niflcant: 

"33 C. Q. How, then, do you account for the fact that you found the defend- 
ant's pepsin mucb stronger than the Jensen pepsin? A. I caa't account for 
it, unless It is owing to some spécial mode of préparation." "29. O. Q., (in 
rebuttal.) The ferment pepsin in both Jensen's and defendant's préparations 
of pepsin being the same, is it not certain that there must be some great différ- 
ence between thèse préparations to account for their great différence in 
dlgestive power? A. Unquestionably there Is some great différence, other 
than the différences already mentioned, namely, the quantitles of ash, molst- 
ure, and peptone; but what ttiis différence is, I am unable to say." 

The inability of this witness to explain to his own satisfaction 
the stdking différence in strength between the two préparations, 
which undeniably exists, is the less surprising when it is remem- 
bered, as he himself states elsewhere in his testimony, that pepsin 
is a very obscure thing, not fully understood by scientiflc men, and 
has never been isolated in an absolute state of chemical purity. 

Another quotation from Prof. Stebbins' testimony is hère perti- 
nent: 

"48 c. Q., (in rebuttal.) Does not the therapeutic value of a préparation of 
pepsln dépend upon Its dlgestive power? A. It does. 49 0. Q. And does 
not the enormous différence in dlgestive power between the Jensen pepsln 
and the defendant's pepsln uiark a great advance in. this art? A. It cer- 
tainly marks an advance; yes." 



BUNDY MANUp'G CO. V. COLTJMBIAN TIME-RECOBDEB 00. 29$ 

iNow, in dealing with the question of infringement Lere involved, 
it is to be borne in mind that in the préparation of pepsin as an 
article of pharmacy Jensen was by no means a pioneer. Its extrac- 
tion from the stomachs of animais by mincing the mncous mem- 
branes and producing artificial digestion thereof under the action 
of dUuted acid and beat, was old and well known, as appears from 
Foster's Physiology, published in 1877, and as, indeed, may be in- 
ferred from the récital in Jensen's own patent. Ueither was Jen- 
sen the ârst to prépare the article in the form of scalea prodaced 
by evaporation to dryness of the peptic solution. 

The évidence fuUy justifies the conclusion that Jensen's patented 
process will not make the defendant's pepsin. This is shown by 
Prof. Chittenden's experiments, to which he testifles. I discover 
nothing in the prools to discrédit his tests. Then, again, the 
Jensen patent itself fixes the digestive power of the produet at 
1 to 700 only. Hère, too, the testimony of the plaintifif's wit- 
ness William H. Bail is important. He has been in the plaintiff's 
service since the middle of the year 1890, and fully understands 
the process it employs. He says that when he flrst became con- 
nected with the plaintiff company the digestive power of the pepsin 
then made by it was 1 to 600, but that at the time he testified 
(Febmary, 1892,) the digestive power of the pepsin the plaintiff was 
then producing was 1 to 1,800. He was asked to describe the pro- 
cess by whioh the plaintiff then manufaxîtured its pepsin, but de- 
elined to do so. The inference is irrésistible that Jensen's patented 
process will not produce a pepsin having the digestive power of that 
sold by the défendant, and that the plaintiff is employing other and 
secret means to secure such resuit. Taking the proofs as a whole, 
it is clear to me that they fail to make out the charge of infringe- 
ment; and therefore, without passing upon the other défenses, 
the biU of complaint will be dismissed. 

Let a decree be drawn dismissing the bill, with costs. 



BUNDY MANUF'G CO. v. COLUMBIAN TIMB-RECORDER CO. 

(Circuit Court, S. D. New York. January 4, 1894.) 

Patents — Infringement — Wobkmen's Time Recorder. 

The Btindy patent, No. 482,293, for a workmen's time recorder, in whlch 
the impression platen Is operated by a check in the hands of the work- 
man, Is not Infringed by a machine in which the platen is oparated by 
clockwork previously wound up. 

In Equity. Suit by the Bundy Manufacturing Company against 
the Columbian Time-Eecorder Company for infringement of a pat- 
ent. BiU dismissed. 

C. W. Smith, for orator. 

Alen D. Kenyon, for défendant 

WHEEIiEB, District Judge. This suit is brought for alleged in- 
fringement of letters patent No. 482,293, dated September 3, 1892, 
and granted to the orator, as assignée of William L. Bundy, for a 
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workman'S' tfine recordeiré In thèse machines, time wheels, with 
dates to houri» and minutes in type on their faces, are moved by 
clockwork so as to présent thèse dates eynchronously with the dock 
to an impression platen moving on a rock shaft set in motion by a 
check on which the workman's mimber is placed in type sent down 
a chute, in which it is stopped near the time whe'els; and this num- 
ber and the time are there printed from the type on a strip of paper 
passed along ùnder a ribbon by a blow from the platen, and the 
check is then relèased, and dropped into a réceptacle below. Thus 
the time of inserting the check for beginûing or quitting work by 
the workman represented by the number on the check is correctly 
recorded and kept on the strip of paper. Machines for recording 
the time of workmen by printing from types on the faces of time 
wheels on the turning of cranks or keys existed before this invention. 
By the method of the orator's patent, the check, when inserted by 
force of the workman, moves a lever, which Is connected by a rod to 
a crank ann on the rock shaft, and moves the platen away from 
the faces of the time wheels against the force of a spring, to where 
it is held until the check in falling strikes another lever extending 
into the chute, and releases the platen, which, by force of the spring 
and its own weight, is brought back, and prints the number of the 
check and the time on the strip of paper, Pive claims are alleged î 
to be infringed, which are for: i 

"(1) In a workman's time retorder, a check, In combinatlon with a check ' 
chute, a lever projectlng into it, a rod connected to said lever, a rock shaft, 
and a crank arm thereon, to which sald rod is connected. 

"(2) In a workman's time recorder, a check, in combinatlon with a check 
chute, a lever projectlng into it, a rod connected to said lever, a rock shaft, 
a crank arm thereon, to whleh said rod is connected, and an impression 
platen mounted upon an arm secured to said rock shaft" 

"(5) The combinatlon, with the impression platen, of a rock shaft, to which 
It is connected, and means to rotate eaid crank shaft, actuated by the inser- 
tion of a check Into the check chute." 

"(13) In a workman's time recorder, a clock, time wheels synchronous there- 
wlth, a rock shaft, and an impression platen connected thereto and actuated 
thereby, in combinatlon with a check chute, a rod connected to said rock 
ehaft, a lever connected to said rod and progecting into the check chute, and 
a check operatively engaging with said lever to rotate said shaft when in- 
serted into sald chute. 

"(14) In a workman's time recorder, a check, a check chute, and a sliding 
Mop, holding the check upon the printing line, in combinatlon with an Im- 
pression platen thrown away from the chute by the insertion of the check 
into the chute, and an arm upon the platen engaging said stop to release 
said check at the same moment that the Impression blow is given by the 
platen." 

In the defendant's machine the impression platen is moved on a 
rock lever to strike its blow by clockwork separate from the time 
Works, wound up and carried by a spring, and set in motion, at 
the right moment for printing the number and time, by the weight 
of the check falling upon a lever extending into the chute, and con- 
nected with this clockwork. The flrst question made for the de- 
fendant is whether this is an infringement of any of thèse claims. 
Thèse claims do not in themselves refer to the previous description 
of the parts of the machine mentioned in them, but they must be 
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taken as, in effect, refemng to the whole of tHe instrument in which 
they belong. Westinghouse v. Gardner, 2 Ban. & A. 55; Bruce v. 
Marder, 10 Fed. 750. In this view, the several éléments of thèse 
claims are to be considered as parts of mechanism for bringing the 
impression platen into opération upon the types on the check and 
time wheels at the proper time. If the invention had been of a 
time recorder as a new thing containing thèse parts, the claims 
might cover ail modes of so bringing the impression platen into 
opération; but, as it was not, they can cover only substantially 
thèse means. Eailway Co. v. Sayles, 97 U. S. 556. In the machine 
of the patent the impression platen is operated by the check in the 
hand of the workman; in the defendant's machine it is operated by 
the clockwork previously wound up. This substantial différence 
seems to run through the whole, and to take the defendant's ma- 
chine ont of the scope of ail of thèse claims. In this view the sev- 
eral serioua questions as to the validity of thèse claims need not 
be examined into. 
Bill dismissed for want of infringement. 



WESTERN ELECTRIC CO. v. SPBRRY ELECTRIC CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 20, 1894.) 

No. 104. 

Patents— SuiTS fob iNFRiNGEMENT—CoNFLicTiNa Patents. 

The owner of tlie junior of two conflicting patents is not obligea to 
obtain a cancellation of the senior patent by suit, under Rev. St. § 4918, 
before suing the senior patentée for infringement, since the question of 
infringement dépends on priority of invention, and the remedy given by 
sald section is merely cumulative. Roll-Paper Co. v. Knopp, M Fed. 609, 
disapproved. 

On rehearing. Denied. 

For report of décision on the original hearing of the appeal, see 
58 Fed. 186. 

Before FULLER, Circuit Justice, and WOODS and JENKINS,ar- 
cuit Judges. 

WOODS, Circuit Judge. Upon questions already considered, the 
court is content with its opinion. The pétition for a rehearing 
treata mainly of a proposition which was not presented either to 
this court or the court below. Indeed, it was not direotly in issue, 
and, being of the nature of matter in abatement, perhaps could hâve 
been made an issue only by a spécial plea. It is claimed now that 
the question is before us because of the sitatement made by the 
court in its opinion, in respect to the question of infringement, that 
"the flrst claim of the Sperry patent, and other claims not quoted, 
are essentially the same as the first and second claims of the patent 
in suit." By this expression of a fact, which was obvions upon the 
face of the two patents, it is said this court has decided, and made 
it to appear for the flrst time, that "thèse are conflicting patents;" 
and, that being so, it is insisted that the holder of the patent last 
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issued cannot sne the owner of the first patent without first obtaîn- 
ing a cancellation of the earlier patent by a decree under section 
4918 of the Fédéral Eeidsed Statutes. Of the cases cited, only the 
décision in Roll^Paper Co. v. Knopp, 44 Fed. 609, supports the propo- 
sition. In éflfect it is decided in that case that, when two patenta 
for one invention hâve been issued, the owner of the second, without 
first having obtained or without seeking by his bill the relief pro- 
vided by the statuts, cannot sue for an accounting and to enjoin in- 
fringement by the owner of the first patent. The following extract 
from the opinion shows the reasoning on which the décision is 
based: 

"In the ordlnary case of a blll for Infrlngement flled by the holder of a 
senior patent against the holder of a Junior patent, the clalms whereof con- 
fllct, It is no défense that the défendant Is acting under a patent. The reason 
of the rule, as I apprehend, is that by the grant of the first letters the govem- 
ment exhausts Its power to grant to another person a monopoly of the same 
Inveiitlon. Hence, the holder of the prior patent Is at liberty to treat the 
subséquent patent as utterly vold, In so far as It conflicts wlth the earlier 
grant Rob. Pat § 370. But there Is an obvions distinction between such 
a case and one where the défendant proceeded against holds the prlor grant 
and Is operatlng thereunder In good faith. Ordinarily, a prier grantee of a 
right, privilège, or esta te cannot be proceeded against as a trespasser by a 
subséquent grantee of the same grantor, even though the prlor grant Is for 
some reason voldable, untll the proper steps hâve been taken to hâve the 
invalldity of the prlor grant Judlçlally ascertalned and declared. The prln- 
ciple last referred to seems to bé applicable to the case at bar. • • • It 
bas been held that a count for Infringement and a count under section 4918 
may be Jolned In the same blll, and I can see no objection to that course of 
procédure. Leach v. Chandler, 18 Fed. 262; Holliday v. Pickhardt 29 Fed. 
853; Swift r. Jenks, Id. 642." 

We are not able to concur in that view. The analogy between 
letters patent for inventions and grants of ordlnary rights, privi- 
lèges, or estâtes is not perfect, and faUs, we think, at the turning 
point of the présent question. By an ordinary grant there is a 
transfer of title or estate or ownership from one to another; and 
the grantor, having parted with what he had, can give nothing 
by a second deed. The second deed is therefore necessarily inef- 
fectiVè, at law at least, until the first has been set aside; and the 
holder of the first deed, having the légal if not équitable title, can- 
not be a trespasser. But, by granting letters patent for an inven- 
tion, the gOTernment makes no transfer to the patentée of a right, 
privilège, or estate theretofore vested in itself. The essential right 
is in the inventer before he obtains a patent. By making one grant, 
therefore, the government does not lose power to make another. 
The letters constitute, under the law, simply prima facie évidence of 
the patentee's right to the invention described, as being his own dis- 
covery; but whether or not he was in fact the first inventer is left 
an open question between the patentée and other persons, whether 
they hâve patents for the same invention or not. Whether one 
patentée or the other, when he makes or uses the invention, is an in- 
fringer or trespasser dépends upon the inquiry whether the one or 
the other was the first inventer, and not whether he was the first 
to obtain a patent, and this inquiry may as well be made in the 
ordinary suit in equity as in the proceeding provided by the statuts 



THE HATTIE THOMAS. 



297 



Indeed, in practical effect, a decree in one procédure is not différent 
from the other. The questions of validity and priority, as "be- 
tween the parties to the suit and those deriving title under them," 
are settled, whether the decree be in one form or the other. 

If it be true, as stated, that "the holder of the prier patent is at 
liberty to treat the subséquent patent as utterly void, in so far as it 
conflicts with the earlier grant," and for that reason "cannot be pro- 
ceeded against as a trespasse^' until his patent has been canceled, 
then the cases in which "it has been held that a count for inf ringe- 
ment and a count under section 4918 may be joLned in the same bUl" 
must be wrong, because the second count of such a bUl would réfute 
the charge of trespass or infringement contained in the first count. 
It would foUow, too, that after an adjudication had been obtained 
under the statute, establishing the Talidity of the second patent, the 
owner of it could hâve no remedy for prior infringements, committed 
when the respondent was protected by his own patent and was en- 
titled to treat the complainant's patent as void. The only escape 
from this would seem to be in the proposition that the adjudication 
under the statute should be deemed to relate back, but the rule is 
familiar that things rightly doue wUl not be made wrongful by the 
doctrine of relation. 

The statute, in terms, is applicable alike to ail parties concemed. 
"Whenever therè are interfering patents, any i)erson interested in 
any one of them," it is provided, "may hâve relief against the inter- 
fering patentée, * • • and the court, on notice to adverse 
parties, and other due proceedings had according to the course of 
equity, may adjudge and déclare either of the patents void in whole 
or in part," etc. It is conceded that a junior patentée cannot plead 
his patent as a défense. To the holder of the senior patent, there- 
fore, the remedy of the statute is cumulative, and we are able to 
see no controUing or good reason for saying that to the other party 
it is exclusive or restrictive. 

Rehearing denied. 



THE HATTIE THOMAS. 
POND V. THE HATTIE THOMAS. 
(District Court, D. Oonnecticut January 1, 1894) 

1. Maritime Libns— Pbrson Acting as Mastek — Wages. 

One to whom the navigation, discipline, and control of a vessel is in- 
trusted must be considered as master, although another is registered as 
such; and il It does not appear that he contracted ott the crédit of 
the vessel, he is not entitled to a lien for Ma wages. 

2. Samb— Services in Home Port— LA-rma up "VESSBii. 

One who brings a vessel Into her home port, and lays her up there,— 1. e. 
anchors her ont of the channel, pumps her ont, dries her sails, sees to 
her fastenings, and renders other services usually performed by mar- 
iners,— is entitled to a lien for his compensation. 

In Admiralty. Libel by Nelson Pond against the Hattie Thomas 
to recover wages. Decree for libelant 
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Howard N. Wakemaii, for libelant. 
Heniy G-. Newton, for défendant 

TOWNSEND, District Judge. This îs a proceeding în rem for 
se^nan'a wages and services as "keeper of th.e schooner Hattie 
Thomas, enrolled at New Haven, Conn. The case was referred 
to a commissioner, and cornes before the court upon exceptions to 
his report. 

The matériel facts arie as follows: On or about November 13, 
1891, one Alfred Thomas, master and managing owner of said 
schooner, was sick, and employed the libelant to take charge of her. 
The libdlatit made trips in her from Branford, Conn., to various 
places, until the latter part of December, 1891. During this period 
he had the entire contrd of said vessel, securing f reights, receiving 
and discharging cargoes, securing tows, coUecting freight moneys, 
furnishing supplies for the vessel, hiring, discharging, and paying 
the seaiuen, having f ull authority to go anywhere he pleased, to 
take any load he could get, to run the vessel as he saw fit, and 
to do what he thought best with her. Thomas was enrolled as 
master dùring ail this tiine, but the libelant, on ohe or more occa- 
sions, signed his name as master. Upon thèse facts the commis- 
sioner finds the sum of $22.82 due for said services as seaman's 
wages, provided the court shall flnd that the libelant during said 
period was a seaman, and, as such, entitled to à lien against said 
vessel. 

It does nOt appear from the testimony of the libelant, or from 
the biU which he sent to Thomas, that his contract was upon the 
crédit of the vessel. It does appear that he had money passing 
through his hands which he might hâve retained in payment of his 
own wages, but that he expended it for other purposes, and looked 
to the Personal responsibility of the owner for his compensation. 
TJnder thèse circumstances it seems to me that the libelant is not 
entitled to a Lien. The Imogene M. Terry, 19 Fed. 463; Peterson 
V. The Nellie and Annie, 37 Fed. 217; The Atlas, 42 Fed. 793; The 
Atlantic, 53 Fed. 607. As is said in Peterson v, The Nellie and 
Annie, supra: 

"Without respect to the registry laws, he would be master to whom the 
owner actïially intrusted the navigation and discipline of the vessel. The 
Inquiry in each case is, what is the fact? As Judge Nixon observes in The 
Imogene M. Terry, 19 Fed. 463: 'Courts of admiralty dèal with things, not 
words.' " 

And in said Case the libelant was denied a lien for the trip during 
which he actu^lly served as master. 

The only question on this part of the case arises out of the fact 
that during the time the libelant acted as master he was not enrolled 
as master. In The Dubuque, 2 Abb. (U. S.) 20, it is said that the 
enrôllment is cionclusive on the question. Without questioning the 
correctness of the décision of the learned judge upon the peculiar 
facts of that case, it may be observed that the rights of the owner 
were not under considération therein, and that the statement above 
referred to was an obiter dictum. Courts of admiralty are' not dis- 



THE HATTIE THOMAS. 299 

posed to apply the doctrine of estoppel against the claims of seamen. 
But in this case the libelant, having made a personal contract with 
the managing owner, under which he occupied the position and per- 
formed ail the duties of a master, must be presumed to hare con- 
trncted upon the crédit of the owner, and cannot now claim the 
lien of a seaman. Peterson v. The Nellie and Annie, supra; The 
M. Vandercook, 24 Fed. 472. 

After the completion of said trips the libelant entered into a new 
arrangement with said Thomas, under which, at his request, he 
brought said schooner into said Branford, and laid her up there, 
and took care of her for three months. He anchored her on the 
flats, swung her around to get her ont of the channel, pumped her 
out, dried her sails, saw to her fastenings, and superrised her gen- 
erally. In this care he was assisted at times by two other men 
and by'his wife. For thèse services he charged, and the commis- 
sioner aJlowed htm, $30. The claimant claims that thèse serrices 
were not maritime services, and, omong other exceptions, excepta 
to the report of the commissioner allowing said claim as a lien 
against said vessel in her home port. This exception raises a diflQ- 
cult question, and one concerning which there has been much con- 
flict of authority. The earlier décisions denied a lien for services 
such as those rendered by watchmen and stevedores upon either 
a foreign or domestic vessel whUe in port, because the services 
were not rendered by mariners, or were, for other reasons, not mari- 
time in their nature, or concerned the cargo, and not the ship. The 
Amstel, Blatchf. & H. 215; The A. K. Dunlap, 1 Low. 350. In The 
George T. Kemp, 2 Low. 477; The Windermere, 2 Fed. 722; The 
Erinagh, 7 Fed. 231; The Hattie M. Bain, 20 Fed. 389; The Velox, 
21 Fed. 479; The Scotia, 35 Fed. 916; The Gilbert Knapp, 37 Fed. 
209; The Main, 2 G. C. A. 569, 51 Fed. 954, and Steamship Co, v. 
Washington, 57 Fed. 224, — it was held that such services were mari- 
time, and created a lien against a foreign vessel. In The Maggie 
P., 32 Fed. 300, claims for liens for such serAices were sustained 
against a domestic vessel. See, also, The Henry Ames, (cited in The 
Wyoming, 36 Fed., at page 495.) In The Senator, 21 Fed. 191, such 
a lien was sustained, it not appearing whether the vessel was a 
foreign or domestic one, the court declaring that there was no dif- 
férence between such services and those of sailors. In The Mattie 
May, 47 Fed. 69, such lien was sustained, but whether the vessel 
was at her home port is not stated. In Wishart v. The Joseph 
. Mxon, 43 Fed. 926, where a statutory lien was sustained against a 
domestic vessel, the court considered two of the earlier cases, and 
distinguished them from the case before it. See, also, The Wyo- 
ming, 36 Fed. 493. In The America, 56 Fed. 1021, Judge Green, 
citing The E. A. Barnard, 2 Fed. 712, and The Island City, 1 Low. 
375, holds that the services of a ship keeper or watchman on a 
barge lying in port are not maritime, and cannot be the basis 
of a maritime lien against a domestic vessel. It will thus be seen 
that the later décisions give a lien to stevedores, longshoremen, 
watchmen, and ship's keepers against foreign vessels, while the 
authorities are in conflict as to whether such lien exists against do- 
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mestîc _ves8els. In some cases the question seems to hâve been 
determined by the maritime or nonmaritime character of the serv- 
ices; in others, by ascertaining whether the services wère performed 
on the crédit of the master or of the vessel. 

I am unable to find a,ny case where such lien has been denied 
under circumstancea like those in the présent case. The services 
for which the charge of |30 -wias made included bringing the schoôner 
into the port of Branford, laying her up, moving her about, pump- 
ing her ont, and drying her s^s, in the expectation, warranted 
by the statements of the son of the master, that the schoôner might 
shortly again start on her trips. Other services, it is true, were 
merely those of landsmen, but I do not think they should affect the 
right of the libelant to recover for such maritime services as would 
natinrally be rendered only by a seaman. It seems to me that the 
principle deducible from the cases establishes that where services 
are rendered in the honie port of the vessel the question whether 
there is an .admiralty lien, irrespective of statute, dépends largely 
upon whether the services are in the nature of repairs or supplies 
or other necessaries for the vessel, such as are f urnished by material 
men, or are such in kind as would be rendered by a mariner. If 
they are of the latter character, it seems that they are of equal rank 
wlth those of othér seamen, and constitute a lien against the vessel. 

It is further important to inquire whether the services concern 
the cargo or freight or the vessel itself or her maritime duties, and, 
if the latter, whether they are connected with her navigation, prés- 
ent or prospective. Assuming thèse tests to be correct, and apply- 
ing them to the case at bar, it will be found that the services ren- 
dered were siich as to entitle the libelant to the lien of a seaman. 
This conclusion is supported by the learned and exhaustive dis- 
cussion of the question by Judge Jenkins in The Gilbert Knapp, 
supra, where, in denying the lien of the stevedore, he distinguishes 
the duties incidental to the contract of carriage and delivery, from 
those of the seaman as connected with the navigation of the ship. 
This view of the case renders it unnecessary to consider in détail 
the other exceptions to the report. A careful examination of the 
testimony with especial référence to the questions most forcibly 
pressed upon the hearing has failed to show me any suflficient rea- 
son why the report should not be accepted, and it is therefore con- 
flrmed. 

In view of the foregoing considérations, let a decree be entered 
for the libelant for $30 and one-half of the costs. 



THE COLORADO. 

BIRDSALL et al. v. THE COLORADO. 

(Circuit Court of Appeals, Second Circuit. December 5, 1893.) 

Coi/LisiON — Steambb and Sailing Vessbl. 

A schooiner In the lower bay of New York, outward bound, on a flood 
tlde, by reason of the wlnd dying away lost steerageway, and drifted 
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baek across the main shlp channel, her master Intendlng to anchor when 
out of the way of Tessels; but she was stmck and damaged by a steamer 
comlng down the channel wlthout any altération of course. Held that, as 
the schooner was unable to direct her course, the steamer was liable. 

Appeal from the District Court of tlie United States for the East- 
ern District of New York. 

In Admiralty. Libel by Amos Birdsall and others, owners of the 
schooner Emilie E. Birdsall, against the steamship Colorado, for col- 
lision. Libel dismissed. Libelants appeal. Eeversed. 

Edward L. Owen, for appellants. 

David Thomson, for claimants, appellees. 

Before WALLACE, LACOMBE, and 8HIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from the decree of 
the district court of the United States for the eastern district of 
New York, which dismissed the libel of the owners of the schooner 
Emilie E. Birdsall against the steamship Colorado to recover dam- 
ages to the schooner occasioned by a collision with the steamer, in 
the lower bay of New York, at half past 9 o'clock in the morning 
of November 8, 1891. At the time of the collision, the schooner 
had left the lower quarantine, bound from New York to Philadelphia. 
The Colorado was coming down the main ship channel, bound to 
sea. The weather was clear and fine, and the tide was flood. 

The theory of the libelants, as stated in the libel, is as foUows: 
The schooner had nearly reached Sandy Hook, when the wind, which 
had been light from the northeast, died out, and, being without 
steerageway, she drifted with the tide and sea back up and across 
the main ship channel, her master intending to anchor when out 
of the way of vessels. While so drifting without wind, and near 
the west side of the channel, the Colorado came down upon a course 
which would cause collision, continued thereon, and struck the 
schooner, helpless and unmanageable, upon her starboard side, be- 
tween the main and fore rigging. 

The theory of the owners of the Colorado, as stated in their an- 
swer, is as foUows: The steamer, by reason of her draught and 
the condition of the tide. was conflned to the middle of the channel 
for safety, and sighted the schooner when there was a good breeze 
of about 10 miles an hour from a southerly direction. She was un- 
der command, and had steerageway, and knew the steamer's neces- 
sary course and position, which. at the time were such that the two 
vessels would pass each other in safety, but she suddenly changed 
her course, and ran across the bows of the steamer, who immediately 
stopped her engines, reversed at f uU speed, and took ail measures 
to avoid the collision, but it was inévitable. 

The district court justly regarded the question of the velocity 
of the wind at the time of the collision as the décisive one in the 
case. If the schooner's theory as to her helpless condition was 
wrong, she must be regarded as the author of the collision. If she 
v/as unable to direct her course, she should hâve been avoided by 
the steamship. The district court was of opinion that upon this 
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question the.weight ofthe évidence was ta.favor ofthe steamer, and 
dismissed the libel, Oie libelants were permitted to take, and 
did take, new proofs for use upon tbe appeal. 

Upon the trial before the district court the ofScers and crew of 
the schooner testified ia conformity with the allégations of the libel 
that the wind had died away, the schooner was drifting back, and 
without steerageway, across the channel; and that the steamship, 
without altération of her course, ran into the drifting vessel. A dis- 
interested witness, the captatu of the schooner Woodhull, which lay 
at anchor at the head of the Swash channel, from one-half to three- 
quarters of a mUe from the place of the collision, testified that when, 
on its account, he was summoned on declc, there was no wind, — none 
to give a vessel steerageway; that the wind, at times, was a little 
puffy, and died away af ter the puffs ; and that he was outward 
bound, without enough wind to go to sea. The witnesses on board the 
steamship were substantially unanimous in their testimony, which 
supported the averments of the answer. The anemometer record was 
produced, which showed that the velocity of the wind at Sandy Hook 
at 9:30 on that morning was 13 miles per hour, and that after 10 
o'clock the wind died out almost entirely, the velocity at 11 o'clock 
being tiiree miles per honr. The weather observer at Sandy Hook 
thought that the record correctly shows the velocity of the wind 
at the place of collision, which is about 2J miles distant from the 
observatory. Upon the foregoing testimony the district court justly 
held that the weight of the évidence was in favor of the steamer. 

The additional testimony is from three disinterested witnesses, 
two of whom were captains of steam tugs, who, at the time of the 
collision, were near the place where it happened. They testify, in 
differing phraseology, to the f act that there was no wind. One says : 
"There wasn't hardly a breath of wind; hardly enough wind to fill a 
sail. We knowed the schooner couldn't get nowhere/' Another 
says, "She seemed to be drifting with the tide." Another says that 
before the collision happened the wind was nothing at ail; not 
enough to flll a sail, and not enough to give the schooner steerage- 
way. The captatn of the Birdsall tumed back from his contem- 
plated voyage on account of the lack of wind, and the captain of the 
Woodhull was lying becalmed, waiting for a wind to go to sea. The 
oral testimony of the captains of the two tugboats, who were at that 
time in the lower bay, looking for employaient, is in accordance with 
the conduct of the captains of the two schooners, and re-enforces 
the testimony which their acts gave that there was no wind at that 
place at that time. By reason of the new proofs, the weight of the 
évidence is changea; thedecree of the district court is reversed, with 
costs, and the 'case is remanded to that court, with directions to en- 
ter a decree for the libelants, and take such further proceedings as 
to justice may appertain. No costs are to be allowed in the district 
court prior to the new decree in favor of the libelants. 
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THE GIOVANNI v. CITY OF PHILADELPHIA. 

(District Court, E. D. Pennsylvanla. January 2, 1894.) 

No. 20 of 1893. 

1. CoLUsiON— Tua AND Tow— Vessel AT Anchor. 

A tug which, owing to the lack of a proper lookout, takes her tow 
so near to an anchored vessel as to create a situation ot péril, renders 
her owners liable to ttie latter for a collision with the tow immediately 
resulting from the breaklng of the towing hawser. 

3. Municipal Cobpobations — Powers — Liability fob Colubion with Its 

TUGS. 

A City whlch, pursuant to its charter powers, engages in the business 
of towing vessels for profit, is liable for a collision caused by the fault 
of Its tug. 

In Admiralty. Libel by Dominico Gavagnin, master of the bark 
Giovanni, against the city of Philadelphia, to recover for a collision 
alleged to hâve been caused by the négligence of the latter's tug. 
Decree for libelant. 

Henry E. Edmunds, for libelant. 

Howard A. Davis and Chas. F. Warwick, for respondent. 

BUTLEE, District Judge. As the Italian bark Giovanni lay at 
anchor near the breakwater in thé Delaware river (out of the usual 
course of vessels to and from the sea) on Pebruary 7th last, she was 
run into by the ship Standard, and seriously injured. The ship had 
been taken in charge at Philadelphia by the city ice boat No. 3, and 
towed near to the Giovanni, when her hawser parted, and the col- 
lision foUowed. 

The night was free of fog and distant lights could readily be seen. 
The wind (a good breeze) was behind the tow and the tide was turn- 
ing upward. That the Giovanni was properly anchored, with lights 
burning brightly, and free from blâme in ail respects, is not dis- 
puted. 

The respondent seeks to escape liability by charging the ship with 
fault. In my judgment however the fault was her own. After 
running dangerously near the Giovanni (in a southerly direction) 
she suddenly turned squarely eastward (as the peculiar construction 
of her machinery enabled her to do.) At the same time the ship put 
her wheel hard a-port, and immediately after hard a-starboard. 
The hawser being thus drawn across the ship's bob stays, parted. 
As soon as she discovered this latter fact the ship again changea her 
wheel to hard a-port in the hope of avoiding the bark, which was 
slightly eastward, by passing her to the west. She thus probably 
avoided the infliction of more serions injury. Thèse facts are not 
seriously controverted. But as respects the question whether the 
ship was wrong in flrst putting her wheel to starboard, as the re- 
spondent charges, the testimony is in irreconcilable conflict. The 
witnesses from the ship, several in number, testify that the order to 
80 turn the wheel came from the tug, while the two witnesses who 
appear from aboard the tug deny that such an order was given. To 
a landsman it would seem unreasonable that such an order should 
hâve been given (unless indeed by mistake, in the haste and excite- 
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ment of the occasion) as, if persisted in, it would hâve turned the 
ship's head opposite the tug's course. But it seems no more un- 
reasonable that it should hâve been given from aboard the tug than 
that the ship's offlcers should hâve given it of their own motion. 
The latter explain, however, that the order was proper, to avoid 
danger of coUiding with the tug, which was passing her bows, while 
the ship's speed before the wind was rapid. It does not appear, 
however, that the ship's course waS' affected by the flrst turn of 
the wheel. I do not propose to discuss the testimony. I am 
satisfled the tug was in fault in carelessly approaching too near 
the bart with her tow, and that the accident resulted directly from 
this cause. That she was dangerously near seems to be demon- 
strated by her conduct. In no other way can her sudden turn from 
southwestward clear round to eastward with aU possible speed, be 
accounted for. I am satisfled she had no proper lookout and that 
in conséquence she ran so near the bark as to create a situation of 
péril, that the movements of the ship, the parting of her hawser, 
and the conséquent injury to the bark were the natural résulta. 

The respondent further défends on the ground that the city is 
not responsible for the fault of the tugj that "the towing of vessels 
is not a part of the functions imposed on the corporation « * * 
but is a public duty exercised for the benefit of the whole public," 
and cites section 980 of 2 Dill. Mun. Corp. in support of this position. 
The doctrine invoked is old and well understood. It bas no appli- 
cation, however, to the facts of this case. We need not concern 
ourselves with the question whether courts of admiralty recognize 
it; it is sufficient that the tug was not engaged in the discharge of a 
public duty, such as the doctrine contemplâtes, but in the prosecu- 
tion of a private enterprise for the respondent's profit, under its 
direction and in pursuance of its chartered rights. Under such cir- 
cumstances, it is well settled that the municipality is entitled to no 
immunity. Where it enters upon such private business it assumes 
ail the responsibilities that attach to individuals in like circum- 
stances. In Western Saving Fund Soc. v. Philadelphia, 31 Pa. St. 
175, it is decided that "where a municipal corporation engages in 
things not municipal in their nature it acts as an individual," and 
is responsible accordingly. In another suit between the same 
parties, reported in the same volume at page 185, the court (Strong, 
J.) says: "Where such a corporation engages in things not public 
it acts as a private individual;" and that where the grant to such a 
corporation is to enter upon a business for its private advantage, or 
émolument, (though the public may dérive a common beneflt there- 
from,) the corporation must be regarded in this respect as a private 
Company; that "it stands on the same footing as any individual, or 
body of persons upon whom a like franchise bas been oonferred." 
To the same effect are Pittsburgh v. Grier, 22 Pa. St 54; Kibele v. 
Oity of Philadelphia, 105 Pa. St. 41; Boyd v. Insurance Patrol, 113 Pa. 
St. 269, [G Atl. 536.] The case of City Council v. Hudson, 88 Ga. 
599, [15 S. E. 678,] présents an admirable illustration of the rule 
under considération, and fuUy covers the case in hand. 

The libel must be sustained and a decree entered accordingly. 
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KINGMAN et al. v. HOLTHATJS et aL 

(Circuit Court, E. D. Missouri. December 18, 1893.) 

î. FEDERAL Courts— LocAi, akd Fédéral Qubstioks— Judgmekts. 

The dismissal by the suprême court of an appeal from a state su- 
prême court on the ground that a local Question decided was broad 
enough to dispose of the case, independent of any fédéral question, is 
conclusive in a subséquent suit in a fédéral court Involving the same 
facts and questions, and the alleged fédéral question wlU not be con- 
sidered. 

8. Same— JuRiSDicTiON— Pbtgnbd Citizenship. 

A suit wiU be dismlssed when it appears that one of the parties, In 
order to enable him to invoke fédéral jm-isdlction, has merely rented 
a room in an adjoining state, and sleeps there nights, without changing 
the place of his business or of taking bis meals. 

8. Deeds — Récitals — Etidbntiart Efpect. 

The récital in a deed that it is made In considération of a certain 
sum, "and pursuant to the conditions of a certain bond," warrants the 
conclusion that the bond mentioned was a title bond of the land. 

4 Adverse Possession. 

Occupation of a house and premises actually included in a tract, under 
color of title to the tract, Is, in légal contemplation, possession of the 
tract, notwithstanding that a subséquent survey may throw the house 
outside its boundaries. 

5. Public Lands— Effbct op Location— Execution Sale. 

An ineipient location of land under a New Madrid certiflcate, though it 
gave the locator no title as against the government, yet gave hlm an 
équitable interest, whlch he could sell to another by a title bond, good 
as between themselves, and which could be sold on exécution against 
the obligée; and, on the subséquent issuance of a patent to the original 
locator, it would Inure to the beneflt of the person clalming under the 
sherifl's deed. 

At Iiaw. Action of ejectment brought by Mary A. E. Kinginan 
and others against Louis J. Holtliaus and others. A jury was 
waived, and the case submitted to the court. Case dismissed as 
to one plaintiff, and decree for défendants as to the others. 

Statement by PHILIPS, District Judge. 

This is an action of ejectment, instituted February 4, 1893, to recover lot No. 
60 in Peter Lindell's second addition to the city of St Louis, Mo., contalnlng 
about 17 acres of land. Some of the plaiutiffis are tihe descendants of Samuel 
Hammond, and the remaining plaintifCs clalm under deeds of qultclaim from 
the'sald descendants, executed In 1874 and subsequently. The parties claim 
under a common source of title. The history is as follows: 

The premises sued for are described as "United States Survey No. 2,500," 
located under New Madrid certiflcate No. 161, issued to one Joseph Hunot, 
or his légal représentatives. A Spanish concession was made to sald Hunot 
in 1802 for 800 arpents of land lying in New Madrid county, Mo. In 
1810 sald Hunot conveyed said land In New Madrid county to one Vanden- 
benden. In 1815 said Vandpnbenden oonveyed said land to one Eufus 
Easton. This claim was connrmed by aot of congress April 29, 1816. This 
land was injured by earthquakes, and thereafter sald Easton applied to ex- 
change it for other land, pursuant to the act of congress of February 17, 
1815, for the relief of the earthquake sufferera In said county. A New 
Madrid certiflcate was Issued (No. 161) August 12, 1816, setting forth that 
sald Hunot, or his légal représentatives, were entltled to locate 480 acres on 
any of the public lands of the territory of Missotiri, the sale of which is 
authorized by law, in lieu of the New Madrid land. On June 16, 1818, 
Easton, as assignée of Hunot, applied to locate this certiflcate on th© premises 
v.59F.no.3— 20 
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in question. The land was surveyed as survey No. 2,500, and certifled to the 
STirveyor gênerai June 23, 1819, and the stirreyor gênerai transmitted it to the 
recorder January 8, 1833; and it was recorded February 2, 1833, and the 
patent certiflcate issued to sald Hunot, or his légal représentatives. The 
patent from the United States to the said Hunot, or his légal représentatives, 
bore date August 30, 1859. On some objection Interposed by the Pacifie Rail- 
road Oompany, the patent was wlthheld by the secretary of the interior, and 
delivered November 12, 1860, to Peter Lindell. 

By Act Cong. June 30, 1864, the United States conveyed to said Hunot, or 
his légal representa;tlve8, the said land. On September 3, 1818, said Easton 
executéd a title bond to said Samuel Hammond and James J. Willdnson for 
the said land, except 234 acres. On July 10, 1819, said Easton conveyed 
said 234 acres to one William Stolies by deed of warranty. On May 23, 
1823, &n exécution issued from the Clerli's office of the suprême court of 
Missouri on a judgment theretofore recovered in said coiurt by Richard 
Rolfe, Beverly Chew, and Mary Clarli against said Samuel Hammond for 
the sum of $6,877.43%, under which exécution the sheriff of St. Louis oounty, 
on the 5th day of September, 1823, levied upon and seized ail the right, title, 
intereSît, find estate of said Hammond ia said land, and on the 8th day of 
Oetoberj ,1823, the said sheriff sold said property under said, exécution to 
said Chew and Rolfe, as the highest bidders, at the sum of $100. On the 
2&th day of September, 1823, said Easton conveyed to said Hammond said 
land by deed of warranty containing the récitals hereinafter mentioned in the 
opinion ôf thç court. September 0, 1824, the United States recovered judg- 
ment agaJnst said Hammond in the United States district court of Missouri 
for $26,680.35. Execution issued thereon October 9, 1824, retumed March 9, 
1825, nuUa bona and non inventus est; said Hammond having theretofore 
quit the Btate, and removed to the state of South Carolina. Upon an 
executiofl pid capias issued on said Judgment, the said Hammond availed 
himsel(.,Of the insolvent law, and obtained his discharge In banliruptcy, 
after oônyeylng by schedule to the United States ail of his property, without 
tnentionlDg the property In question. 

Th^re was évidence tending to show that Hammond, from the time of 
talung the title bond from Easton to tlils land, in 1818, up to the time of the 
exécution sale, was In possession thereof. In December, 1834, said Hunot 
conveyed by deed sald land to Peter Lindell. ' March 20, 1840, said Chew and 
Rolfe coflveyèd- sald land to said Peter Lindell. There was évidence tending 
to show that said Lindell, from 1834, and his heirs, were in possession of 
thls land,. under clalm of title, up to the time of this litigation. There was 
évidence offiered on behalf of the défendants respecting the réservation of 
this property as village lots or common fleld lots of St. Louis, reserved for 
public school purposes, and an act of the législature of Missouri, February 
13i 1833, Incopporatlng the board of président and dlrectors of the St. Louis 
public schools, authorizing the sald board to sell and dispose of ail school 
lands owned by said board; also, a deed of conveyance, dated August 30, 
1845, from sald school bonrd, conveying to the said Lindell ail the right and 
title of said board in and to the lots or lands covered by said survey "No. 
2,500. The défendants also put in évidence certifled copies of the survey 
of certain lots in the Grand Frah-ie common flelds of St. Louis. The heirs 
of sald Hammond, who had previously died, were, during the civil war, 
citizens of the states of South Carolina, Georgia, Alabama, and Tennessee. 
Several years after the war, thèse heirs were found by the promoters of 
this litigation,! and deeds of quitclaim obtained fnm them for an interest 
in this land; and said heirs and their grantegs instltuted this litigation in 
the State circuit court of St. Louis in June, 1874, to reoover possession of 
this land. In thls flrst litigation the plaintifCs obtained judgments in the local 
state court, and obtained temporary possession of the land thereunder. 
Actions of ejectment were then Instituted by those clalmlng through and 
under said' Peter Lindell against said plaintlffs, in which they recovered 
judgments 'in the state court, which judgments were afflrmed by the suprême 
court of the state; and thereafter the said plaintlffs instituted actions of 
ejectment for this land in the United States circuit court of the eastern district 
of Missouri, at St Louis, A jury being waived, ihe case was submitted to 
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the court for hear'ing. Other faets wlU appear In the opinioa of the court 
hereto attached. 

Leverett Bell and D. T. Jewett, for plaintiffs. 

John B. Henderson and James M. Lewis, for défendants. 

PHILIPS, District Judge, (after stating the facts.) TMs case, 
in its controUing facts and prineiples of law, is identical with those 
of Hammond v. Johnston, reported in 93 Mo. 198, 6 S. W. 83; Block 
V. Morrison, reported in 112 Mo. 343, 20 S. W. 340; Hammond v. 
Insurance Co., (Mo. Sup.) 20 S. W. 344. From thèse décisions, 
which were adverse to the plaintifEs, they sued ont writs of error 
to the suprême court of the United States, only one of which 
has been reached for hearing in the latter court, (Hammond v. 
Johnston, reported in 142 U. S. 73, 12 Sup. Ct. 141,) and it was 
dismissed on the ground that the record presented no fédéral ques- 
tion reviewable by that court; and as the décision of the state 
court was adverse to plaintiffs, upon grounds independent of any 
fédéral question, "and broad enough to maintain the judgment," 
the adjudication by the state court stands afûrmed, This latter 
case was decided in the state suprême court at the October term, 
1887. Yielding to the persistent insistence of thèse plaintiffs, the 
state suprême court, at the October term, 1892, in the Block Case, 
again considered and reviewed, in a more elaborate opinion, ail 
the questions of law raised by the learned counsel for plaintiffs, 
and reafQrmed its first décision. This ruling the state suprême 
court has steadily adhered to in ail the cases that hâve foUowed. 

Such persistent relitigation, in the form of the action of eject- 
ment, of the same title, presenting the same questions, would un- 
doubtedly invite the interposition of a court of equity to grant 
a restraining order of peace and repose. The mère fact that there 
are différent plaintiffs, and différent défendants in possession of 
parts of the same lot, matters not, as they claim under a common 
source of title, with a community of interest, and the same right 
of offense and défense. Primm v. Kaboteau, 56 Mo. 407. This 
being so, what is the duty of the fédéral court, when and where the 
same action of ejectment is renewed between the same parties or 
their privies, on the same title and facts substantially presented 
in the cases so repeatedly adjudicated in the state courts? As 
in this jurisdiction no équitable défense can be interposed or équi- 
table relief granted on the answer to an action at law, so much 
of the answer in this case as asks for a restraining order must be 
disregarded. But the facts pleaded in the answer respecting the 
prior repeated adjudications in the state court will be regarded, 
in this jurisdiction, at least, in so far as such rulings of the state 
court establish a rule of real property in the state, and especially 
in so far as that ruling involves the construction of the state stat- 
utes of local procédure and jurisprudence. For instance, coun- 
sel for plaintiffs press upon the considération of this court the ques- 
tion as to whether Hammond, at the time of the exécution sale, 
in 1823, held any such interest in this land as was seizable and 
yendible under exécution. Their contention, in part, is that a 
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proper regard to and construction of the territorial and state stat- 
utes then in force did not warrant sucli levy and sale. Indis- 
putably, tMs was purely a question for the state court, as it pre- 
sented for détermination the construction of its statute laws, the 
character of property interests liable to seizure and sale under 
exécution, and the interest and rights obtainéd by the purchaser 
thereunder. It was insisted there, as hère, that the fact that 
whateve^ interest Hammond had in the lot in question was derived 
under what is known as the "New Madrid Location Act of Congress 
of 1815;" therefore, a fédéral question was presented, involving the 
proper construction of said congressional act. It was on that 
ground, and that alone, thèse plaintiffs carried the Johnston Case 
to the United States suprême court, and insisted on a reversai of 
the décision of the state suprême court. But the United States 
suprême court held that no fédéral question was involved ; that 
the décision of the state court was broad enough to support the 
judgment on indépendant grounds. So palpably does the fédéral 
suprême court mean to say that the mère fact that the interest 
of Hammond, held by the state court to hâve been transferred by 
the exécution sale of 1823, may hâve been derived under a New 
Madrid locatiop, did not affect the conclusive effect of the décision 
of the state court, that plaintiff's counsel, in argument at this bar, 
felt compelled to assert that the United States suprême court erred 
in holding that the case was not reviewable there. That was 
not an ina,dvertent nor inconsiderate opinion. I find from the 
briefs of counsel that that précise question was pressed at length 
upon the attention of the United States suprême court, and it was 
passed upon. While it stands, it is conclusive on this court. 

It is sought by plaintiffs' counsel to escape from this dilemma 
by insisting that Chief Justice Black, of the state suprême court, 
in his opinion, fell into two fatal errors of fact: First, in holding 
that at the time of the exécution sale, in 1823, Hammond held the 
lot under a title bond from Easton; and, second, that Hammond 
had ever thereunder entered into possession of the land. Out of 
déférence to this contention, I hâve examined carefuUy into this 
matter. The deed of date September 29, 1823, from Easton to 
Hammond, conveying this land, contained this récital: That it 
was made "in considération of flfteen hundred and eighty-three 
dollars to him in hand paid by said Samuel Hammond, and pur- 
suant to the conditions of a certain bond executed by the said 
Rufus Easton to said Samuel Hammond and James I. Wilkerson, 
'dated September 3, 1819." In addition to which, Easton, on July 
10, 1819, conveyed the residue of his interest in this lot to one 
Stokes. This deed, in the descriptive part, calls for "a stone at 
the Southwest corner of the Samuel Hammond surveyj thence 
east 4,766 links to the southeast corner of said Hammond's sur- 
vey;" and this, as the évidence shoWs, is the dividing line between 
the two portions of the survey, thus showing that Easton had dis- 
posed of the tract to Hammond prior thereto. 

It is insisted that the référence to the bond is too indeflnite and 
uncertain to predicate the conclusion that it was a title bond for 
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a sale of the land. But the language of this récital must be con- 
strued wlth référence to the subject-matter of the writing in which 
it is made, and the purpose for which it was made. It being 
recited in the deed that the indenture was executed "pursuant to 
the conditions of a certain bond," no other inference is reasonably 
permissible than that the bond was one, the conditions of which 
required that the obliger should do precisely what he was doing 
by the exécution of the deed, to wit, to convey to the grantee, by 
deed, this land, on payment of $1,583; and, although the deed was 
made alone to Hammond, the presumption is reasonable that, while 
Hammond and Wilkerson were named as obligées, its condition 
was that the deed should be made to Hammond alone, as the ré- 
cital of the deed is that it was made pursuant to the conditions 
of the bond. Judge Black nays in his opinion there is évidence 
that Hammond went into possession under his title bond, and re- 
mained in possession several years. This fact is stoutly denied 
by plaintiffs' counsel. Their contention is that the spring called 
"Hammond's Spring," and the cabin or building used by servants 
of Hammond, were not in fact on the Hammond land, but were 
outside of it several hundred feet, on what is known as "Conway's 
Lot." An examination of the évidence relative to this issue satis- 
fles my mind that Hammond, long prior to 1823, did exercise do- 
minion over this property. There was a cabin occupied by negroes, 
the servants of Hammond; and this cabin and the spring were 
then understood to be on the Hammond lot, and within the Unes 
of the survey of Hammond, as then understood. While a later 
survey may hâve thrown the spring and cabin onto the Conway 
lot, it is quite inferable that the occupation and use made by said 
servants extended to and over the Hammond tract; and as the 
occupation of a part of the tract was under color of title, and that 
assertion, as generally understood, extending to the right of do- 
minion over the whole, in contemplation of law, amounted to pos- 
session of the whole. 

The presumption of law, which prefers to refer the act of a 
party to a lawful rather than a tortious act, is that Hammond was 
claiming the right of occupancy by virtue of the title bond, as that 
was his only color of title or right; and, whatever may now be said 
respecting the abstract légal limitation of the character of the 
claim of an incipient locator under a New Madrid claim, it is a 
part of the history — it may be in part unwritten history, yet found- 
ed in the traditions of the territory, back of the existence of the 
state — that such claimants, from the time of their sélection of lands 
made in lieu of their lost or injured homes in New Madrid coun- 
ty, and their désignation on the surface of the earth by survey, 
regarded the selected spot as their home, and at once entered there- 
on, with assertion of dominion; buUt houses and fences, and in- 
vested it with ail the circumstances of habitation. This fact is 
rendered especially conspicuous in this case because it appears 
from the record that, as soon as Easton made his sélection, he re- 
garded his interest in the new location so effectuai that he con- 
veyed by deed his New Madrid land to the government. It was 
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of thlf' condition' of afffiirs in the territorial history of the state 
that Judge Scott, in Landes v. Perkins, 12 Mo. 259, obserred: 

"It Is a matter of history, of whlch thls court wlU take judlcial notice, that 
at the tlme of the cession of Louiaiana to the United States, In that portion 
of the terrltory of which thls state Is composed, nineteen-twentleths of the 
tltles to laûds were llke that Involved In thls case, prlor to Its confirmation. 
There were very few complète grants. Most of the inhabltants were too 
poor to def ray the expenses attendlng the completlon of their tltles, but 
they had falth In their government, and rested as quletly under their Inchoate 
tltles as though they had been perfect. Stoddard's Sketches, 245. As early 
as October, 1804, we flnd the législature speaklng of freeholders, and author- 
Izlng exécutions agalnst lands and tenements. See law establishing courts 
for the trial of small causes, passed October, 1804, (section 10.) There be- 
Ing so :tew complète tltles, the législature, in subjecting lands and tenements 
generally to exécution, must hâve contemplated a selzure and sale of those 
Incomplète tltles which exlsted under the Spanish government. At the date 
of thé act above referred to, no tltles had been conflrmed by the United States- 
An instance Is not recoUected In vfhlch a question has been made as to the 
llablUty of such tltles as Clamorgan's under the Spanish government to sale 
nnder exécution. It Is believed that such tltles hâve been made the subject 
of judlclal sales, without question, ever slnce the change of government" 

EastoQ èvidently acted on this usage, for he not only made a 
title bond to Hammond for a deed to part of his inchoate loca- 
tion in 1818, but in 1819 actually conveyed, by warranty deed, 
the residue of the lot to William Stokes. And it is not too much 
to say that, in so far as the government could be said to act 
by its agents in such a matter, the land-ofSce department itself, 
althougb the act of 1815 was silent as to transfers and assignments, 
recognizèd the act of earthquake sufferers in transferring their 
right of Ipcation, by admitting such transférées to make the sélec- 
tion. And the equities springing from trades between the incipient 
locator and other parties hâve been recognizèd by the courts of 
the state, and they hâve been enforced. Landes v. Perkins, supra; 
Landes v. Brant, 10 How. 348. It is not deemed necessary that 
I should say more of the liability of such an equity as Hammond 
acquired under his title bond and possession to seizure and sale 
under exécution, than what is said by the suprême court in the 
Johnston and Block Cases, above referred to. 

From the inception of this litigation to the last syllable of the 
argument in this case, the proposition has been earnestly pressed 
that in respect of New Madrid locations no équitable interest what- 
ever could be acquired by the locator in the selected land until the 
survey thereof is received and entered at the recorder's ofBce, and 
as that did not occur, in this case, until 1833, there was no equity 
whatever in 1823, on which an exécution sale could operate for any 
purpose. Lessieur v. Price, 12 How. 59 ; Rector v. Ashley, 6 Wall. 
142; Gibson v. Chouteau, 13 Wall. 92; Shepley v. Cowan, 91 U. 
S. 330, — are particularly relied upon in support of this contention. 
It is to be conceded that, looking alone to the language employed 
in certain portions of thèse opinions, the conclusion sought to be 
applied hère would flnd sonie warrant. But the language of courts 
must often be restrained to the facts of the particular case, and the 
objective point in the mind of the judge. Without taking the 
labor and space to review the facts of thèse cases, it is sufQcient 
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to say that they inrolved the question of priority of right between 
conflicting claimants asserting title to the land under separate 
sources, each emanating from the govemment. What the court 
distinctly sought to emphasize was that, until the final act in the 
successive stages of acts to be performed on behalf of the locator 
to complète his right to a patent was performed, the title remained 
in the goremment, and, short of the consummative act, the right of 
the govemment, in the primary disposai of the public domain, to 
"withdraw the land from the opération of the incipient act of a 
seeking locator, and divert it to other public use, remained intact, 
and no act of the claimant, short of a culminative act, could cre- 
ate an equity, as against the government's right to recognize an- 
other grantee under it. But, so far as I am able to discover, that 
court has never held that as between two parties claiming title 
under the same grantee, after the title has passed from the gov- 
emment, they could not, after the incipient location, as between 
themselves, make contracts respecting the property enforceable 
in the courts against each other. On the contrary, the courts, both 
State and fédéral, recognize this distinction. In Bush v. Marshall, 
6 How. 285, there was a sale of a possessory right to two lots in 
the town of Dubuque. Of this, the court observed: 

"At the tlme of this transaction the United States had not yet offered the 
land In which the town of Dubuque was sltuated for sale; but, notwith- 
standing the occupants of lots were mère tenants at sufferance only, they 
proceeded to malie valuable Improvements, under the expectatlon of the 
grant of a right of pre-emptlon from the govemment, or, at least, that they 
could complète their title by purchase from It, when the lots should be 
offered for sale. Thèse possessions and Improvements were treated as valid 
and subsistlng tltles by the settlers, and were the subject of contract and 
sale by conveyances In the forms usual for passlng a title in fee." 

As expressed by another authority: 

"The right of the United States to dispose of her own property Is undis- 
puted, and to make rules by which lands of the govemment may be sold 
or glven away is acknowledged; but, subject to thèse well-known principles, 
parties in possession of the soil may make valid contracts, even concedlng 
away the title, predicated upon the hypothesls that they might thereafter 
lawfully acquire the title, except in cases where congress had imposed re- 
strictions on such contracta.". 

In Landes v. Brant, 10 How. 348, one Dodier was the grantee 
of a Spanish concession, which he conveyed to one Clamorgan in 
1807, prior to confirmation. One Sarpy, in 1808, recovered judg- 
ment against Clamorgan, on which an exécution issued, and Clamor- 
gan's interest was sold by sheriff to one McNair. After which, the 
commissioners, in 1811, confirmed this claim, and a patent thereon 
issued in 1845 to Clamorgan, or his légal représentatives. The de- 
bated question before the court was whether the sherifE's sale and 
deed conveying the équitable interest constituted the purchaser a 
légal représentative of Clamorgan. The court held that the assignée, 
by bona flde conveyance, came in before a volunteer, such as an 
heir or devisee. The court said: 

"To what description of assignée, then, dld the title inure, according ta 
the act of 1836? NeceSsarily, to one claiming, not the légal, but the équita- 
ble, title existins wUen the patent issued; and in liim the légal title is vested 
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by the patent. The same rule was appUed in the case of Stoddard r. Cham. 
berà, 2 How. 316." 

Further on, the court said: 

"In. every case when thls court bas been càlled on to Investlgate tltlea 
where conveyances of lands had been made during the tlme that a clalm was 
pending befpre a board of commlssioners, and where the claim was ultl- 
mately cohflrmedi In the name of the original clalmant, the Intermediate as- 
Bignments hâve been upheld against the confirmée, and hls heirs or devisees, 
in the same manner as If he had been vested with the légal title at the date 
of conveyance. We are therefore of opinion that the sheriff 's deed made to 
McNair iîl 1808 must be snpported on this ground, also." 

In Levi v. Thompson, 4 How. 17, it was held that a register's cer- 
tificate of purchase of a lot in the town of Dubuque gave such an 
•équitable estate in the lot, before issue of patent, as would subject 
the lot to sale under exécution, under the laws of lowa. The con- 
tention of counsel in that case was that the législature of the ter- 
ritory çould confer no authority on the sheriff to sell the property, 
"becausethe title was yet in the TJnited States, and had not passed 
to Levi and Thompson at the time of the sheriff's sale." 

The opinion of Mr. Justice Pield in Shepley v. Cowan, 91 U. S. 
330, is quite explicit. It was delivered at the same term of the 
décision in the Hot Springs Cases, 92 U. S. 698. He referred to 
the cases of Frisbîe v. Whitney, 9 Wall. 187, and the Yosemite Val- 
ley Case, 15 Wall. 77, in which it was held that an inchoate right 
is not such a vested interest as would deprive congress of the power 
to otherwise dispose of the property. His language is that the 
occupation and improvements — 

"Did not confer upon the settler any right in the land, as against the United 
States, or impair in any respect the power of congress to dispose of the 
land in any way It might deem proper." 

Further on, the court say: 

"But whilst, according to those décisions, no vested right, as against the 
United States, is acquired nntil ail the prerequisites for the acquisition of 
the title hâve been complled with, parties may, as against eaeh other, ac- 
quire a right to be preferred by purchase or other acquisition of the land, 
when the United States bave determined to sell or donate the property. In 
ail such cases, the flrst In tlme In the commencement of proceedings for the 
acquisition of the title, when the same are regularly foUowed up, are deemed 
to be the flrst in right." 

After asserting that the bare settlement is the initiatory step 
in the acquisition of title, the court further says: 

"The party who takes this step, if foUowed up to a patent, is deemed to 
hâve acquired the better right, as against others, to the promises. The pat- 
ent which is afterwards Issued relates back to the date of the initiatory act, 
and cuts ofC ail Intervenlng claimants." See Landes v. Perldns, 12 Mo. 254. 

I am unable to perceive why the doctrine of relation should not 
apply to this case. That doctrine, succinctly stated, is as foUows: 

"Where there are divers acts concurrent to malie a conveyance, estate, 
or other thing, the original act shall be preferred, and to this the other acts 
shall hâve relation." 

The case of Stoddard v. Chambers, 2 How. 316, which deflnitely 
settled the title to a considérable portion of the city of St. Louis, 
quite aptly illustrâtes the application of this rule. Bell had a 
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Spanlsh concession, wMch he conreyed in 1804, by quitclaim, to 
Mackey, who convoyed, by quitclaim, in 1805, to Stoddard, whose 
heirs were the plaintiffs. Tliis claim, in 1836, was conflrmed to 
Bell and his leg^ représentatives. It was held that the légal title 
related back so as to cover the quitclaim deedç, and inured to Stod- 
dard and his heirs. 

What was the initiatory step in this Hunot Case? The suprême 
court, in the Hot Springs Cases, déclares it to be: 

"Application to the recorder of land titles, showing parties' daim, and 
praying for a certlflcate of location; certiflcate of location issued by the re- 
corder, setting forth the amoimt of land to whieh the applicant is entitled; 
application to the surveyor, presenting the certiflcate of location, and desig- 
nating the lands whlch the party desires to appropriate; survey and plat 
made by the surveyor; return of the siirvey and plat to the recorder to be 
flled and recorded, with a notice designating the tract located and the name 
of the claimant; certiflcate of the recorder, stating the facts, and that the 
party is entitled to a patent;' transmission of thls certiflcate to the gênerai 
land office; the patent." 

The flrst four of thèse successive steps were taken as early as 
1819. Unquestionably, the title of Hammond relates back to that 
date, and anterior to the date of the exécution sale. 

But, say counsel, this principle has no application to the instance 
of an exécution sale, in a case like this; that a sheriff's deed opér- 
âtes only as a quitclaim, and does not reach ont to an after-acquired 
légal title to the fee, even where the exécution debtor had an éq- 
uitable interest. The décisions of the courts are otherwise. In 
Porter v. Mariner, 50 Mo. 364, the court says: 

"A sherifC's deed relates back to the sale, as to the défendant in the exé- 
cution, and his privies, and as to étrangers purchasing wlth notice, and 
vests the title in the exécution purchaser from that time." 

So, in Callahan v. Davis, 90 Mo. 78, 2 S. W. 216, it is said: 

"It wlU be seen that Thompson conveyed the land to Turpin by quitclaim 
deed after he had entered It, and before he received the patent, and the con- 
tention is that this deed did not convey the after-acqurred title, so that 
Turpin only got an equity, and that the plaintifC cannot maintain thls suit at 
law on that title. Thompson, by his certiflcate of entry, 'got an imperfect 
title,— one upon which, by the laws of this state, he could hâve maintained 
an action of ejectment for the land against any person not having a better 
title. The patent, when Issued, made that imperfect title a perfect légal 
one. The entry and the patent were ail several acts necessary to malie a 
complète title, and are to hâve relation back to the act whlch created the 
équitable title." 

In Massey v. Papin, 24 How. 362, the court says: 

"Intermedlate conveyances made by one who has taken inciplent steps to 
procure title will be covered by the légal title, when obtained, and will 
pass such title to the aliénée, against the grantee and his heirs, and against 
his assigns with notice; and this doctrine equally applles whether such in- 
termedlate conveyances are made by act of the grantee himself, or by the 
sherlfE under exécution." See, also. Landes v. Brant, 10 How. 374; Choteau 
V. U. S., 9 Pet. 147. 

It is inconceivable to my mind how the plaintifBs can deny to the 
défendants the beneflt of the doctrine of relation, while they them- 
selves, in this action, are compelled to invoke it to assert title 
under the patent It is to be observed that the two conveyances 
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sby the governmentrr-first, the headright, or original concession» 
and the New ïtfadrid location— are referred to Joseph Hunot as the 
Origiiml owner. The confirmation of the grant in New Madrid 
cotlnlywas made by Act Cong. April 29, 1816. It was not to East- 
on, but to Hunot; and it was in lieu of the Spanish grant to Hunot 
that the government gave its consent to Hunot to make the New 
Madrid location of the land in question. As the conveyance predi- 
cated of the proceedings culminated in the patent of 1859, it de- 
volved upon the plaintiffs to show that those clàiming under the 
patent held lands which were destroyed or injured by the earth- 
quàkes in New Madrid county. Hence, in developing their case, 
thejr ilntroduced in évidence the concession under the Spanish gov- 
ernment to Hunot, and the application in 1811 to the board of 
commisstoners to conflnn his concession, and the report of Recorder 
Bâtes in 1815, recomm«nding the claim for confirmation. This 
cbhfinnation dated April 29, 1816, in évidence, was made to Hunot, 
and not to Easton. They read in évidence the recorder's certifi- 
cate of August 12, 1816, to Hunot, or his légal représentatives, re- 
citing tllat the certiflcate was in lieu of the lands injured by the 
earthquake. Next, they put in évidence the application made by 
Brown foi? Easton, June 16, 1818, to the surveyor gênerai, to locate 
said certiflcate on the lands in question. Next, the survey re- 
turned by the deputy surveyor June 23, 1819, to the surveyor gen- 
eraFs oflSce, and the retum of this survey to the recorder January 8, 
1833. And it was on thèse proceedings the patent was issued 
August 30, 1859, to Hunot or his légal représentatives, thus show- 
ing the légal title in Hunot. And while the patent may be sald to 
inure to tiie beneflt of the owner of the injured land, yet, but for 
the Spanish concession to the New Madrid land, there could hâve 
been no ;Nèw Madrid location. Easton, owning the New Madrid 
land when the exchange occurred, became, pro hac vice, the owner of 
the new located land. Thèse were aH dépendent proceedings on 
each other, essential to a completed title, and became operative by 
virtue of the doctrine of relation. The maxim may therefore fitly 
be applied to the attitude of the plaintiffs, "Qui approbat non 
reprobat." He may not both accept and reject the same thing. 

This coïncidence of situation as to the common source of title 
illustrâtes the application of the doctrine of relation to this case, 
as distinguishable f rom the principle of the authorities cited by 
plaintiflfs. This présents a case where the parties are claiming 
title to land aftèr the fee has passed out of the government by pat- 
ent. They are not claiming the land under conflicting concessions 
under Spanish grants, nor under conflicting locations under the 
New Madrid act; but both parties assert title under the same pat- 
ent, which has its inception in the same location under a New 
Madrid claim. I am therefore utterly unable to grasp the refine- 
ment which wOuld exempt a claim thus situated from the opération 
of the rule laid down in Ross v. Barland, 1 Pet. 655, that in an ac- 
tion of ejectment the courts look beyond the consummative act 
essential to the appropriation of the land, "from its incipient state, 
whether by warrant, survey, entry, or certiflcate, untU its flnal con- 
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summation by grant," and that the grant, when made, shall re- 
late back to the inceptiTe act, which, as between plaintiffa and de- 
fendants in this case, is the survey and certiflcate. This being a 
mie to work ont an equity in an action at law in ejectment, it 
does seem to me it should hâve place in this case. From the 
time Hammond's interest in this land was sold under exécution, in 
1823, he abandoned it to the purchasers, and quit the state. In 
an insolvent proceeding thereafter, he obtained his discharge, after 
furnishing a schedule of his property, and conveying ail he owned 
to the United States. He did not include therein this land, there- 
by solemnly declaring that he made no claim thereto. For nearly 
50 years thereafter, until his heirs were hunted np and incited to 
this litigation, the purchaser at said exécution sale, and those 
claiming under him, through whom plaintiffs claim, remained in 
the undisputed possession, under open claim of ownership to this 
land, at least since 1830. In such a case, if there be a single 
weapon in the whole armory of justice to beat ofE assaults upon 
such occupants, it ought to be employed by a court of justice. 

I hâve not considered the plea of the statute of limitation inter- 
posed in the answer, as, under the conclusions reached on the other 
questions of fact and law, the plaintiffs' action must fail. Nor do 
I pass upon the other important and interesting question raised 
by the défense, that the lot in question was reserved by the govern- 
ment, and was not subject to location under the New Madrid act 
of 1815, under claim that it was granted as part of the commons to 
the village of St. Louis for public school purposes, which title Peter 
Lindell, under whom défendants deraign by purchase, is alleged 
to hâve acquired. As the plaintiffs claim title under Hammond, if 
that title be in the défendants this action of ejectment is defeated. 

There is, however, another question presented by the pleadings 
and the évidence which the court should dispose of. The jurisdic- 
tion of this court in this case dépends upon the diverse citizenship 
of the parties. The plaintiffs claim to be nonresidents of this 
state. The answer dénies this allégation of the pétition. The 
counsel for plaintiffs object€d at the hearing to the considération 
of this issue of fact, on the ground that the issue was not interposed 
primarily by plea in abatement. But it is the settled rule of prac- 
tice, under the state Code, that such a plea may be conjoined with 
other matters of défense to the action, as the Code contemplâtes 
but one answer. Little v. Harrington, 71 Mo. 390 ; Byler v. Jones, 
79 Mo. 261. And the rules of pleading in actions at law which ob- 
tain in the state are foUowed in this jurisdiction. But if this were 
not so, since the judiciary act of 1875, it would be the duty of this 
court, at any stage of the proceedlngs, whenever the fact appeared 
— whether in the pleadings or in the évidence — ^that jurisdiction 
over the parties does not exist, or is fraudulently sought by the plain- 
tiffs or plaintiff, to summarily dismiss the action, at least as to the 
party wrongfuUy in court. Morris v. Grilmer, 129 U. S. 315, 9 Sup. 
et 289; Anderson v. Watt, 138 U. S. 694, 11 Sup. Ct. 449; Eailroad 
Go. V. Swan, 111 TJ. S. 379, 4 Sup. Ct. 510. The plaintiff Ed. C. 
Smith was introduced as a witness in his own behalf, and it ap- 
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peaueâ from his testimony that prior to January 1, 1893, hé was a 
citizen of the state of Missouri, residing in the city of St. Louis; 
that he had so resided there 19 or 20 years prior thereto; that aft- 
er the décisions heretofore mentioned, in the suprême court of this 
state, and on the Ist day of January, 1893, he claims to hâve ac- 
quired a résidence in the state of minois. His évidence was that 
he went over to East St. Louis, which connecta with the citv of 
St. Louis by bridge, and rented a room, in which, as a rule, he slept 
at nights. He did not change his business office in the city of St. 
Louis, but has ever since retained the same, and done business in 
the city of St. Louis as theretofore. That he took his meals, break- 
fast, lunch, and dinner in the city of St. Louis. He has no prop- 
erty in Hlinois, nor is he engaged in any business there. He was 
scarcely able to give the number of the room in which he slept. In 
answer to the direct question, "What was your purpose in going to 
East St. Louis?" he said he went there so he could use the fédéral 
courts, and that he went there for the purpose of bringing this suit 
in the fédéral court, and such other suits as he might désire to 
bring. 

This présents a much stronger case against a feigned attempt to 
acquire a résidence than that of Morris v. Gilmer, supra, in which 
the suprême court held that the plaintiff's action should hâve been 
summarily dismissed. It is not denied that a person may move out 
of the state, into another state, for the purpose of acquiring a 
new résidence, to enable him to bring suit in a fédéral court of 
the state from which he removes; but the change must be bona 
fide, — -''a real animo manendi, and not merely ostensible." In other 
words, the act of removal out of the state must be accompanied 
with an actual intention of acquiring a permanent résidence at 
the new domicile for an indeflnite and uncertain time. The plain- 
tiff's unqualifled answer, with the other facts and circumstances 
in évidence, leave no possible reasonable doubt but that this is a 
mère pretended and temporary change of résidence, if in fact it 
was a change at ail. 

The action as to this plaintifl must therefore be dismissed. 

On the facts of this case, the law is that plaintiffs cannot recover. 



MACK V. WINSLOW. 

(Circuit Court of Appeals, Sixth Circuit December 9, 1893.) 

No. loa 

Gabnishment— Pbbsons Stwjbct to— Cotjrts. 

The défendants In a suit In which full jurisdlctlon has been acqulred 
are not amenable to gamlshee process by which another court attempts 
to rôaCh the subject of the action, In a suit against the plalntlfif. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Bill of interpleader by Elias Block and others against A. W. Dar- 
ling, Eliza J. Darling, his wife, H. M. Winslow, as trustée for said 
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Eliza J. Darling and as an individual, and others, among them 
Leopold J. Mack. The fund in controversy was paid into court, 
and separate answers, making daims thereto, were filed by défend- 
ants Mack and Winslow, and a demurrer to the latter answer was 
filed by défendant Mack. The demurrer was overruled, and the 
claim of Mack was disaUowed and judgment rendered for Winslow. 
Défendant Mack brings error. Afflrmed. 
Statement by RIGKS, District Judge: 

In 1884, A. W. Darling Instltuted a suit against Elias Block & Sons in the 
circuit court of CarroU county, Ky., and on the Ist day o£ December, 1884, 
the défendants removed that suit into the circuit court of the United States 
for the district of Kentucky. On the 22d of December, 1886, the plalntlfe re- 
covered a judgment In that suit against the défendants for the sum of 
$3,938.40, with interest from March 11, 1882, and costs. Thls judgment 
was forthwith asslgned to varions persons, and, among others, to H. M. 
Winslow as trustée for hiai wlfe, to whom he was largely Indebted. Notices 
of thèse asslgnments were duly filed In the clerk's office of thls court This 
judgment was subsequently afBrmed by the suprême coiu-t of the United 
States. 11 Sup. Ct. 832. 

On the llth day of December, ISSC, Leopold J.' Mack instltuted hls suit In 
the superlor court of Cincinnati, Ohio, against A. W. Darling, who was a 
citizen and' résident of the state of Kentucky, upon a draft for $989.56, with 
interest from November 23, 1881, and a further cause of action upon a promis- 
sory note for $1,010, and interest from November 20, 1883. On the same day 
the plalntifi flled in, said suit his affidavlt for an attachment, whlch redted, 
among other thlngs, that the défendant A. W. Darling was a nonresident 
of the state of OMo, and that Elias Block & Sons, a flrm then doing business 
in the city of Cincinnati, in said state, were Indebted to said défendant A. 
W. Darling in a sum unknown to the plaintifC, and that said Block & Sons 
had property of the défendant A. "W. Darling In thelr possession, consisting 
of moneys, crédits and choses In action. Upon the fillng of this affidavlt 
a writ of attachment was issued from the clerk's office of said court against 
the défendant, and a notice of garnishment, a copy of whlch attachment and 
notice of garnishment was duly served upon the individual members com- 
prising said flrm of Elias Block & Sons, and subsequently upon the firm itself. 
On the 20th of December, 1886, the sherifC of Hamilton coimty made his 
return upon said writs, reporting that the défendant A. W. Darling was "not 
found." On the lOth of Pebruary, 1887, an affidavlt for service of the défend- 
ant A. "W. Darling by pubUcatlon, under the statutes of Ohio, was filed, and an 
order for publication duly made. On the 3d of May, 1890, the défendant 
Elias Block & Sons, garnishees, filed their answer, settlng forth that on the 
day they were served with notice of garnishment, to wlt, on the 13th day 
of December, 1886, a suit was then pending against them lu the circuit 
court of the United States for the district of Kentucky, in whlch A. W. 
Darling was plalntîfC; and that on the 22d of December, 1886, said suit was 
tried, and a judgment rendered therein against them In the firm name of 
Elias Block & Sons, for $3,938.40, with Interest from March 11, 1882; and 
that asslgnments of said judgment by the plalntiff were made subséquent 
to the service upon them of notice of garnishment; that no part of said 
judgment has been pald, and that the indebtedness upon which said judg- 
ment was rendered in the said circuit coiu-t of the United States existed on said 
13th day of December, 1886, and tliat said judgment still exists in favor of the 
plalntiff, and was in fuU force and effect when notice of garnishment was 
served upon them. On the 8th of July, 1890, the superlor court of Cincin- 
nati, Ohio, rendered a judgment In favor of the plalntiff, Leopold J. Mack» 
against the défendant A. W. Darling in the sum of $2,913.30, with Interest 
from July 7, 1890, and ordered the garnishees, Elias Block & Sons, to pay 
the plalntiff the amount thereof wlthin 10 days. 

On the 16th day of June, 1891, the judgment debtors, Elias Block & Sons, 
filed their bill in equity in the nature of a bill of Interpleader in the circuit 
eotu*t of the United States for the district of Kentucky against A. W. Dar- 
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Ung, H. M.: WlHSlow, trustée, and Tarlotis other défendants, settiàg foi-th 
the proceedings in the two eults herelnbefore referred to, and asked for an 
order permittlng them to pay into the court the amount of the judgment 
rehdered against them In the circuit court of the United States in faror 
6f sald A. W. Darllng; setling forth further the asslgnments of varlous 
parts of said Judgment, amotmtlng In the aggregate to $1,260, and the sev- 
eral parties named in sald Instruments, and the assignment of the residue 
of said judgment to H. M. Wlnslow, as trustée for the wlfe of sald A. W. 
Darllng; and settlng forth âlso the proceedings In the superlor court of 
Cincinnati, and the order of that court made thereunder, and asklng that 
sald parties be requlred to tnterplead, and that the court should direct to 
whom the fund should be pald. 

Upon thla blll an order was made by the circuit com-t, ânding and ad- 
Judglng "that the suit of A. W. DarUng against complainants, for which 
jUdgmeht was recovered against them, was pending in thlis court when the 
suit of Leopold J. Macli against A. W. DarUng was commenced in the supe- 
rlor court of Cincinnati, wherein the writ of garnlshment was served on 
complainants, and that the Judgment so i-ecovered by sald A. W. Darllng 
against complainants ta tlils court, the amount of which bas been pald Into 
court by sald complainants herein, bas been duly asslgned to said H. M. 
Wlnslow, as trustée for Bllza J. Darllng, subject to certain claims hereto- 
fore pald therefrom by order of this court. It is therefore consldered bj 
the court that the claim of Leopold J. Mack to said fund be disallowed, 
and that the balance thereof now remalning in the reglstry of this court be 
pald to H. M. Wlnslow, trustée." 

Follett & Kelley, for plaintiff In errer. 

Thompson, Bichards & Park, for défendant in errer. 

Before TAFT and LUETON, Circuit Judges, and KICKS, District 
Judge. 

RICKS, District Judge, af ter stating the facts as abore, delivered 
the opinion of the court. 

Upon the foregoing statement of facts, the only question of law 
presented for our considération is as to the effect or opération of the 
proceedings -by attachment in the superîor court of Cincinnati. 
Those proceedings were instituted after the commencement of the 
suit against Block & Sons in the circuit court of the United States 
for the district of Kentucky. The jurisdiction of the latter court, 
and the right of the plaintiff to prosecute that suit in that court, 
having attached, that right could not be arrested or taken away 
by proceedings in another court. 

But it is contended that it was not the purpose of the plaintiff 
in the attachment suit begun in Ohio to thereby arrest the suit then 
pending in Kentucky, but only to gain thereby a prier lien and 
claim by garnishee proceedings upon the fund due from Block & 
Sons to Darling. 

It is further contended, Inasmuch as the notice of garnishee from 
the Ohio court was actually served upon Block & Sons some nine 
days before the judgment in the circuit court of the United States 
in Kentucky was rendered, that therefore the lien of the plaintiff 
in the Ohio proceedings upon the crédits and fund in the hands 
of the garnisliee became prier and superior to any and every other 
lien. But such contention is net well founded. It is the prier 
pendency of a suit involTÎng the same subject-matter in a court of 
compétent jurisdiction that détermines the tribunal to which the 
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défendant has a right to submit the conflicting claims of pursuing 
creditors. 

The defendaflt debtor in such cases is equally interested in hav- 
ing tlie jurisdiction of the court correctly determined. If the exact 
hour and day upon which interlocutory proceedings took place in 
rival courts were to détermine the priority of liens and claims to 
the crédits in the hands of such défendant debtors, fréquent col- 
lisions in the jurisdiction of courts would occur, and prove extreme- 
ly embarrassing. So the courts hâve wisely determined that the 
prior pendency of a suit involving the same subject-matter is the 
test of priority in jurisdiction; and when a défendant is lawfully 
served with process, or otherwise legally made a défendant in such 
court, he is rightfully flrst amenable to the orders and judgments 
of that court, and protected by submitting himself thereto. 

This doctrine is fully and clearly announced by the suprême court 
of the United States in the case of Wallace v. McConnell, 12 Pet. 
136, and, though other authorities are cited by counsel, this one is 
sulïicient and controlling. The défendants in the suit in the United 
States circuit court in the case above cited were not, therefore, 
amenable to the garnishee process under the attachment proceed- 
ings in the Ohio court. 

The circuit court, upon the pleadings and évidence, found that 
the several assignments of partial interests in the judgment made 
by the plaintifO were valid, and that notice thereof had been duly 
given and filed in that court. Thereupon the order of distribution 
of the funds paid in by the judgment debtors was made by the 
court. Counsel, in their briefs, do not contend that there was any 
error in the order of the court finding the above assignments regular 
and valid. We understand the contention to relate solely to the 
priority of the lien upon the f und which the plaintiff, Mack, is 
claimed to hâve acquired by the attachment proceedings in the 
Ohio court, and this has been fully considered. It is not, there- 
fore, necessary to détermine the question whether or not the su- 
perior court of Cincinnati acquired jurisdiction of A. W. Darling by 
virtue of the attachment proceedings under which Block & Sons 
were gamished as having crédits due to Darling, and by the subsé- 
quent service by publication. 

We hold that the jurisdiction of the United States court in Ken- 
tucky over the défendants attached long prior to the institution 
of the suit in Ohio, and that thereby the défendant was first bound 
to fuUy answer the orders and judgments of that court, and, having 
done so, is protected thereby. 

The judgment of the circuit court is afiirmed. 



DE LOT V. TRAVELEE'S INS. CO. OF HARTFORD. 

(Circuit Court, W. D. Pennsylvania. November 29, 1893.) 

No. 7. 

RBMOVAI,— ALLEGATIONS AS TO CiTIZBNSHIP— AmENDMENT. 

A record not sliowing whetlier ttie défendant, entitled by a Company 
uame, is a natural or artiûcial person, and a pétition stating that défend- 
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ant Is a citizen of another i^t^ wlthout averring Incorporation In tliat 
State, do not afflrmatlvely sliow a right to removal because of such citl- 
.■zenslilp, and the defect cannot be supplled by amendnient. 

At liàw. Action by Adèle De Loy against the Traveler's Insur- 
ance Gompany of Hartford, Conn., brought in the court of common 
pleas of Lycoming county, Pa., and removed theref rom by défendant. 
Heard on motion to remand. Granted. 

The motion was made on the following grounds: 

First. Because tlie pétition filed in ttie state court for tlie removal of tlie 
case to tlie circuit court of the United States appears by the record to bave 
been flled after answer made by the défendant to the plalntifC's déclaration 
and statement. 

Second. Because the record fails to show that the défendant is a nonresi- 
dent of the state of Pennsylyania, and was such nonresident at the time suit 
was brought. 

F. P. Cummings and H. C. & S. T. McCormick, for the motion. 
0. E, Sprout and J. A. Beeber, opposed. 

BUPFINaTON, District Judge. We are of opinion that neither 
the pétition nor record afiarmatively discloses such facts as warrant- 
ed the removal of this case from, or divested the jurisdiction of, the 
court of common pleas of Lycoming county. The record does not show 
whether the défendant is a natural or an artiflcial person; wheth- 
er a partnership or an indiTidual doing business under a company 
name. The praecipe for the sunmions entitles the parties as "Adèle 
De Loy V. The Traveler's Insurance Co. of Hartford, Conn.," and the 
pétition for removal sets f orth "that said défendant, your petitioner, 
at the time thiis suit was commenced, was, and stm is, a citizen of 
the state of Conneoticut." Do thèse facts affinnatively show a right 
of removal? It was alleged on the argument that in point of fact 
the défendant company was a corporation duly created by the laws 
of Oonhecticiit, but there is no such averment in the record. If it 
be a corporation, not only should that fact be averred, but the place 
of incorporation must be specified, as upon that fact dépends its 
place of citizenship. See Frisbie v. Eailway Co., 57 Fed. 1, and cases 
there cited. 

But leave is asked to amend. This we décline to allow. It has 
been held in Carson v. Dunham, 121 U. S. 427, 7 Sup. Ct. 1030, that 
in a case where a pétition for removal on its face showed a right 
to transfer, an amendment germane to the pétition, and which did 
no more than set forth Jn proper form what was before imperfectly 
stated, was permlssible. But in the présent case we hâve a pétition 
which on its face shows no right to remove, and the proposed amend- 
ment would show what is not now shown, viz. the jurisdictional fact 
of aotual parties of such diverse citizenship as woidd confer juris- 
diction on the court. The case comes within the spirit of Crehore 
V. Eailway Oo;, 131 U. S. 242, 9 Sup. Ot. 692, and Jackson v. Allen, 
132 U. S. 32, 10 Sup. Ot. 9, and is not the subject for an amendment 
such as is proposed in the circuit court, when the case was origi- 
nally brought in the state court, and from thence removed. 

The case is theref ore remanded to the court of common pleas of 
Lycoming Cotinty, at the costs of the défendant, and it is so ordered. 
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STREIGHT V. JUNK et al. 
(Circuit Court of Appeals, Sixth Circuit December 9, 1893.) 

No. 112. 

1. Creditoks' Bili,— Who may Maintaik— Corpokations. 

A creditors' bill cannot be maintained by one wtio lias neither obtalned 
a judgment, nor sliown any reason for not dolng so. 

2. Corporations— RiGHTS op StockhoivDers. 

A stockholder may sue to enforce a claim of the corporation against 
its managing officer for diversion of funds, wlien Its assignée in in- 
solvency refuses to do so. 

8. Samb — Lâches— Plbading. 

A stockliolder wlio seeks to enforce rights of the corporation against its 
managing offlcer for diversion of funds arising from an unauthorized 
"swapping" of cliecks, and who, after alleging tliat, being a director, 
he protested in writing against such acts on flrst learning thereof, 
but tliat tliey were nevertlieless contlnued for two years, sliows facts 
convicting himself of laelies, if lie fails to further aver tliat he was 
Ignorant of such continuançe. 

Appeal from the Circuit Court of the United States for the Mid- 
dle District of Tennessee. 

In Equity. Suit by John Streight, as a creditor and stockholder 
of the Junk Bros. Lumber & Manufacturing Company, to enforce 
claima of the corporation against S. C. Junk, its managing oflBcer, 
arising from his unauthorized acts. Demurrers to the bill were 
sustained below, and it was then dismissed. Complainant appeals. 
AflBrmed. 

Statement by RICKS, District Judge: 

The bill of complaint in thls case was flled by John Streight, a citizen and 
résident of the state of Ohio, and suing on his own behalf, and ail others 
interested as stockholders and creditors of the Junk Bros. Lumber & Man- 
ufacturing Company, against that Company, S. C. Junk, and George W. 
Stainback, assignée under a gênerai assignment for the beneflt of creditors 
made by said company and S. O. Junk. AU of said défendants are citizens 
of the State of Tennessee and district aforesaid. 

The material averments in the blU are that the défendant company is a 
Tennessee corporation carrying on the business of the sale and manufacture 
of lumber; that during the year 1890 and other years the défendant S. C. 
Junk was président, and at times also gênerai manager, of said company, 
and that as such ofllcer he had charge and control especlally of its 
financial affairs, and a gênerai supervision of its business; that said Junk, 
as such offlcer of the company, wlthout the knowledge or consent of or 
notice to any other stockholder or officer, dld exécute and Issue corporate 
paper in the form of notes and bills of exchange for the purpose of 
"swapping" the same for slmilar paper made by the flrm of G. W. & W. H. 
Bliss, when he knew said flrm to be Insolvent; that the complainant, being 
advised of said illégal acts for the first time about August, 1890, and being 
a stockholder and a director, did address the défendant Junk a protest In 
writing against such unlawful acts on his part and on behalf oÇ the com- 
pany, but that, notwithstanding such protest, said Junk contlnued the un- 
lawful exchange of negotlable paper wlth Bliss & Co. untll the fall of 1880, 
when said flrm failed, and upon said fallure, as the paper Issued by com- 
plalnant's company to Bliss, and by Bliss to the former company, matnred, 
the said Junk, as président, paid ofC the same with the money of said 
corporation, the amount of the Illégal paper so pald aggregatlng some 
$18,000; that because of such losses the complainant's company, after a 
struggle of some 18 months, viz. in May, 1892, flnally succumbed, and made a 
v.69F.no.3— 21 
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gênerai assignment under the laws of Tennessee to the défendant Stain- 
back, as assignée of ali its property for the beaeflt of Its creditors. The 
bill further avers that the maklng and exchanging of the corporation paper 
by Junk with the Bliss Company paper was ultra vires, that the payment of 
such paper out of the funds of the corporation was wrongful, and that 
Junk is liable for such wrongs, for whlch he sues on behalf of hlmself and 
other stockholders. He further allèges that he requested sald assignée to 
instjtute proceedings for the beneflt of said corporation, its stockholders and 
crédftdrs, against the défendant Junk, but he refused so to do unless a 
majority of the stociiholders requested him to do so. Complalnant allèges 
that this proceeding is not a collusive ône to confer upon the court a jmisdic- 
tlon Which it otherwise wotild not haf e. 

John Ruhm & Son and James Trimble, for appellant. 
Steger, Washington & Jackson, Tillman & Tillman, and A. N. 
Grishàm, for appelleë». 

Before TAFT andLUETON, Circuit Judges, and RICKS, Dis- 
trict Judge. 

RICKS, District Judge, after stating the facts, delivered the 
opinion of the court. 

Thé flrst contention nfecessary to' consider and détermine is the 
flrst ground of demurrer relied upon by the assignée of the in- 
solveht corporation and the défendant Junk,— that the complain- 
ant çannot ibaintain his suit because he is not a judgment creditor. 
It ib welï settled that, when a complainant institutes a suit to sub- 
ject the àssets of an iûsolvent Corporation to the payment of debts 
due to him and other creditors in whosé behalf he sues, he must 
be a judgment creditor. Hé must haye reduced his claim to a 
judgment, and hâve exhausted his rèmedy at law as a creditor, be- 
fOre hf can resort to the équitable remédies of a creditors' bill to 
reach équitable assets in the debtor's hands. In the case of Tube- 
Works Ce. T. Ballou, 146 U. S. 523, 13 Sup. Ct 165, Justice Blatch- 
ford said: 

"Where It is eought by équitable proqess to reach équitable Interests of a 
debtor, the bill, unless otherwise provided by statute, must set forth a judg- 
ment In the jurlsdiction where the suit in equity is brought, the issulng of 
an executipn thereon, and its return unsatlsfled, or must make allégations 
showing thfi.t it Is impossible to obtain such a judgment in any court within 
such jurlsdlcUon." 

The objection to the incapacity pf the complainant to maintain 
this suit because he is not a judgment creditor is therefore well 
founded. But, according to the ayerments in the bill, the com- 
plainant was a shareholder in the Junk Bros. Lumber & Manu- 
facturing Company at the time of the wrongful acts complained 
of, and at the time the suit was instituted. As such shareholder, 
and before the bill was flled, the complainant avers he requested 
the Refendant Stainback, as the assignée of said corporation, to 
in^titlîte a suit in hia name against the défendant Junk to make 
him a«count for his unlawful acts set forth in the bill. This the 
assignée refused to do. He was the proper person upon whom such 
a demand should hâve been made. By the gênerai assignment the 
right to bring such a suit passed to the assignée. After the assign- 
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ment he represented. the coi-poration as vs^ell as its creditors, and was 
authorized to sue upon corporate rights of action. Wallace v. Bank, 
89 Tenn. 637, 15 S. W. 448; Williams v. Halliard, 38 N. J. Eq. 376; 
Brinckerhoff v. Bostwick, 88 N. Y. 52. 

Under the ninety-fourth equity ruie, the complainant having, in 
due course of procédure, made a demand on the assignée te institute 
this suit, and the assignée having refused, the former was entitled 
to bring this proceeding as he did. For thèse reaeons we think the 
complainant was authorized to institute this suit as a shareholder 
in the insolvent corporation seeking relief for the wrongful acts ccm- 
plained of. 

The next contention to be considered is the clalm of the défend- 
ants that complainant is not entitled to any relief in this case be- 
cause he was guilty of gross lâches, as a director and stockholder in 
the insolvent corporation, in not preventing the wrongful acts set 
forth in hiscomplaint. He admits in hisbill that in August, 1890, 
he knew that défendant Junk was making and issuing negctiable 
bills and notes, and "swapping" them for similar paper issued by 
Bliss & Co. While he avers that he protested in writing against 
such unauthorized acts on Junk's part in 1890, he does not aver in 
his bill that after such protest he did not know that such illégal 
paper was continuously issued and used. The corporation contin- 
ued in business until May, 1892, as complainant avers, but he does 
net aver or claim that he was ignorant of the fact that such unau- 
thorized acts continued after his protest. He fails to disclose by 
proper averments in his bill such vigilance and diligence in protect- 
ing his interests as the law rightfuUy exacts from one in his position 
in said corporation, after full knowledge in 1890 of the continued 
unlawful acts of his associate officers and stocldiolders. In 148 
U. S. 370, 13 Sup. et. 585, (Johnston v. Mining Co.,) the suprême court 
eaid: 

"The law is well settled that, where the question of lâches is in Issue, 
the plaintifC is chargeable with such knowledge as he might hâve obtained 
upon inquiring, provided the facts already known by him were such as to 
put upon a man of ordinary intelligence the duty of inqulry." 

By his averments of what knowledge he had oî thèse unlawful 
acts, and by his failure to aver that he was ignorant of a continuation 
of said acts, we think the complainant has shown such lâches as justi- 
fies a court of equity in denying him the relief for which he prays. 
He sues in this case for himself and other creditors or shareholders; 
but no other créditer or shareholder appears to claim any relief 
under his bill. He cannot recover in his own behalf, for the reasons 
already stated. To what extent he cculd participate in a recovery 
obtained by others authorized to maintain a suit for the same wrongs 
need not now be considered. Ail that we hold is that the appellant 
is not entitled to maintain this suit upon the averments in the bill 
disclosing lâches on his part This makes it unnecessary to con- 
sider the other assignments ot error set forth. 

The decree of the court below will be afiQrmed, for the reasons 
stated. 



82é FEDBEAI. ^lEPOBTEE, vol. 59. 

.' PRESS PUB. CO. V. FALK et al. 

(Circuit Court, S. D. New York. January 12, 189i.) 

1. Copteight—Photogbaphs— Public Chahactkks. 

One who photographs an acti-ess in her public character, free of charge, 
' with the understanding that she Is t» hâve as many phôto^aphs as she 
diÇsiires, ta do with as she may please, is the owner of the photograph and 
négative, and, bas the right to secure a copyright for hls own exclusive 
benêflt; and her right does not extend to niaking copies, or permltting 
others tO do so for thelr own beneflt. 

2. SaMB— AUTHORITT OF EQUITABLE PaRT OwnER. 

Even if the photograph were taken under such circumstances as to glve 
her an équitable interest in the photograph and copyright, she would bave 
no âuthority to permit another to make copies for hls own beneflt, wlth- 
out consent in writing, as jrequired by the statute. 

In Equity, Suit by the Press PuWishing Company to restrain 
Benjamin J. Falk and another from prosecnting an action at law for 
infringement of a copyright for a photograph, and other relief. Bill 
dismissed. 

John M. Bowers, for orator. 

Benno Lewinson and Edwin T. Taliaferro, for défendants. 

WHEELER, District Judge. The orator is the publisher of 
thé New York World; the défendant Falk is a weU-known photog- 
r^phér, of the city of New York; and the défendant Johnson, a 
promînent aôtress, well known by her theatrical naine, "Marie Jan- 
sen." fie had taken sevej^l phoix>graphs of her, as a public person, 
in stage costumes and positions, and took one of her' as she ap- 
peared in "Nadjy," and copyrighted it. The orator published a 
sketch of her career in its Sunday édition, and Ulustrated it with 
cuts made fom photographs fumished by her, and, among others, 
with one from this photograph, copyrighted by the défendant Falk, 
without including the notice of copyright. The law proTides that 
if any person shall, after the copyrighting of a photograph, without 
the consent of the proprietor first obtainâ, in writing slgned in the 
présence of two witnesses, publish the same, he shall forfeit to the 
publisher every sheet thereof, amd further forfeit one dollar for every 
sheet of the same found in his possession. Eev. St. U. S. § 4965; 
Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ot. 279. The dé- 
fendant Ealk has brought suit on the law side of this court agaanst 
the orator, to recover thèse penalties, alleging the printing of 260,- 
183 copies, of the value of $13,009.15, found in the orator's possesi- 
sion, and the forfeiture of $1 each, amounting to $260,183. This 
suit is brought to restrain prosecution of that suit, on the right of 
the défendant Johnson to publish copies of the photograph, and to 
authorize the orator to do the same. 

Obvionsly, no question arises hère as to the legality of the copy- 
right, or as to any défense which the orator could make at law. 
That litigation could not be brought from the law side to this side 
of the court. The sole question is as to whether the orator acted 
upon some équitable right, which could not be set up as a défense 
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at law. The bill, as to this, allèges that a photograph of her had 
been copied into a misrepresentation and caricature of her, of which 
she spoke to him, whereupon he said he could protect her f rom being 
thus misrepresented and caricatured, and protect himself in the sale 
of the photographs; that she assented to this, and requested him 
to procure copyrights of such photographs as he might take of her, 
which he stated were to be taken eut by him, and used for their 
joint benefit and protection, and that she could use, and authorize 
the use of, the same, as she deemed best and for her interest. The 
aiiswer sets up, as to this — 

"That he obtained a copyright therefor, in due form of law; that said défend- 
ant Johnson had and has no right, title, or interest In or to said photograph, 
nor the copyright thereof, either adverse to this défendant or otherwise; that 
if said copyright was talcen ont by this défendant, to be used by him and 
said défendant Jolmson for their joint benefit and protection, then, as this 
défendant is advised and verily believes, said défendant Johnson had no right 
or power to impair or destroy this defendant's rights and interests thereih 
by authorizing, directing, or permitting a publication of said photograph in 
such manner as would constitute an abandonment or destruction of this 
defendant's rights therein." 

As to thèse points, she testifies: 

"Q. 21, Did you assent or object to this proposition? A. I expressed 
myself as pleased that I should see no more bad printing of myself , and there 
it dropped." "Q. 23. What was to be Mr. Falk's interest in such photographs? 
A. We never disctissed that. His interest, I suppose, was to be the same as 
before." "Q. 2G. Who was to hâve the profit of selling them? A. Mr. FalK. 
Q. 27. Just State your rights. A. That I was to hâve ail the pictures I 
desired, to do with as I chose, free of charge." "X-Q. 118. Didn't he hâve the 
right of selling your pictures, even without copyrighting them? A. CertainlVî 
X-Q. 119. Don't you know. Miss Jansen, that there is a custom which 
controls the dealings of the theatrical profession and the photographie 
art, where sitters hâve their pictures talien without charge to them, or at a 
réduction from the regular rates»— that the photographer has the right to sell 
the pictures, for his own benefit, to the public? A. Yes, I know of such a 
courtesy. X-Q. 120. Don't you know that is the custom? A. Yes. X-Q. 121. 
You never paid for having your pictures taken, did you, at Mr. Falk's? A. 
No, sir." 

And he testifies: 

"Q. 55. Had Marie Jansen any authority to authorize the publication of the 
copyrighted pictures ? A. No, sir. Q. 56. Did you give her any authority, of any 
kind? A. No, sir. Q. 57. Was there any agreement between you, whereby 
she had any such authority? A. No, sir." "Q. 70. Miss Jansen testified, in 
answer to cross-interrogatory 119, that it is the custom, when a photographer 
takes pictures without charge, that he has the right to sell the pictures for his 
own benefit to the public. Is that the custom? A. It is." 

When a person has a négative taken and photographs made, for 
pay, in the usual course, the work is done for the person so procuring 
it to be done, and the négative, so far as it is a picture, or capable 
of producing pictures, of that person, and ail photographs so made 
from it, belong to that person; and neither the artist nor any 
one else has any right to make pictures from the négative, or to 
copy the photographs, if not otherwise published, for any one else. 
PoUard v. Photographie Co., 40 Ch. Div. 345; Moore v. Eugg, 44 
Minn. 28, 46 N. W. 141. But when a person submits himself or 
herself as a public character, to a photographer, for the taking of a 



326 FEDERAL EEP0BTE3, Vol. 59. 

négative, and the making of photograpts therefroûl for Hhe photog- 
raplier^ jie négative, and the rigl^t to make photographs from it, 
belong to bim. He is tlie a.nthor and proprietor of the photograph, and 
may perfeet the exclusive right to màke copies by copyright. Litho- 
graphie Co. V. Sarony, 111 TJ. S. 53, 4 Sup. Ct. 279; Falk v. Engraving 
Co., 48 Fed.,262, and, on appeal, 4 G. 0. A. 648, 54 Fed. 890. Obviously, 
on thèse pleadings and proofs, tbe négative was not made for Miss 
Johnso^; and she was not, and is not claimed to hâve been, a cus- 
tomer oj tbe former class. That she was the subject of the picture 
would not, alone, niake it hers. The right to it would dépend upon 
for whom the work was done, and the évidence shows that what Mr. 
Falk did was done for himself. That she was to hâve as many of the 
photographs as she wanted, to do with as she pleased, did not affect 
his exclusive right to make other copies. The owner of a copy- 
righted book would haVe the samo right to it that she had to thèse 
photographs, which would not, in either case, extend to making 
copies, and, more clearly, not to giving others the right to make 
them, With such a right outstanding, nothing would be left of 
the copyright. 

If, however, by any understanding which could be implied out of 
the circumstances, she could be said to hâve any équitable owner- 
ship hère, it would be of a copyright, of which she would be, to the 
extent of her interest, a proprietor. He would be the proprietor 
of what x-emained, if anythlng; and the holder of the légal title to the 
whole. The statute works thèse forfeitures for publishing copies 
without tbe consent of the proprietor flrst obtained, in writing 
signed in the présence of two witnesses. Hère is no pretense of any 
consent in Writing from both or either. Had she been the publisher 
of the World, or so procured the publication of the article contain- 
ing thèse copies that it would hâve been hers, such an équitable 
right would doubtless hâve protected her, and others employed by 
her, within the principle of the oases cited for the orator. Lawrence 
V. Dana, 2 Amer. Law T. Rep. (N. S.) 402; Wallerstein v. Herbert, 
16 Law T. (N. S.) 454; Nichols v. Marsh, 61 Mich. 509, 28 N. W. 699; 
Id., 140 U. S. 344, 11 Sup, Ct. 798. As to her part m procuring the 
publication, the writer for the World testifles: 

"Q. 10. What led you to call at Miss Jansen's? A. I was sent to write a 
story about Miss Jansen by the éditer of the Sunday World." "R. D. Q. 102. 
Miss Jansen gave you the pictures, with permission to use them? A. She did. 
R. D. Q. 103. Dl^ she give you those pictures? A. She did. R. D. Q. 104. 
Did she give you permission to use them? A. She did. R. D. Q. 105. And 
did you rely on that permission? A. Yes, I did." 

And Miss Johnson testifles: 

"Q. 62. And you assented to his publishing what he did publlsh? A. I did. 
Q. 63. Was yptir motive pure Information to the World, or had you an Idea 
that it would promote your own interests, or was It both? A. Both." 

This shows clearly that the publication was made by the orator 
in the World for, itself, on its own procurement, and not for her on 
hers; and, so far as anything about it derived from her was con- 
cerned, they acted and relied upon her consent. A part owner 
could not effectually give this without writing, as required by the 
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statute, any more than a sole owner coiild, nor an équitable owner 
more than a légal owner. Neither is such. a statute; which Is es- 
sentially like the statute of frauds, any less binding in equity than at 
law. 2 Story, Eq. § 754; Kandall v. Howard, 2 Black, 585; May 
V. Sloan, 101 U. S. 231. No right available to the orator as a défense 
in equity, and not at law, is made to appear, and the orator must 
theref ore be left te make défense at law. 

Let a decree be entered, dismissing the bUl, but without préjudice 
to any défense at law. 



MANHATTAN TRUST CO. et aL v. CITY OF DAYTON. 
(Circuit Court of Appeals, Slxtli Circuit. December 9, 1893.) 

No. 114. 

1. Municipal Cohpokations— Contracts— Qas Companibs- 

Wlien a mimicipal council is auttiorlîîed by statute to contract for a 
period not exceeding 10 years, its contract for 20 years, or for an indefl- 
nite time, cannot be sustained as a contract for 10 years, but Is entirely 
void. 

8. Samb—Ordinancbs— Construction. 

Under a statute empowering municipal councils to regulate, from 
time to time, the price of gas, and authorizing them to bind themselves 
by contract not to reduce the price below an agreed minimum for 10 
years, a council contracted for minimum schedule rates by "mixer meas- 
urement" for 5 years. Afterwards it passed an ordinance providing in 
one section that consumers might elect to bave gas (urnished by meter 
Instead of at the schedule rates, in wliich case a maximum price was fixed, 
without any limitation of time. A subséquent section declared that the 
contract before made should continue In force, "except as hereln altered" 
for the unexpired time thereof. Beld, that the provision for a maximum 
price was not a contract for any period, but was an exercise of the 
power to regulate, and a limitation on the license granted, and contlnued 
in force after the expiration of the original contract, and until repealed. 
55 Fed. 181, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

In Equity. Pétition by the city of Dayton, Ohio, intervening 
in a suit by the Manhattan Trust Company against the Dayton 
Natural Gas Company. Heard on demurrer to the answers of com- 
plainant and the receiver of the gas comjjany to the intervening 
pétition. The demurrers were sustained, and the receiver was en- 
joined from charging more for gas than the rates fixed by ordinance. 
55 Fed. p. 181. The trust company and the receiver appeal. Af- 
flrmed. 

The Dayton Natural Gas Company is an Ohio corporation, organized 
originaliy under the name of the Southwestern Ohio Natural Gas & Petro- 
leum Oil Company. On the 18th of Mareh, 1887, the city council of Dayton, 
Ohio, by ordinance, authorized said corporation to occupy streets, alleys, 
and public grounds of the city, and lay pipes for the purpose of fumishing 
gas to the public and to private cltizens. By the terms of the ordinance 
it had 18 months within whlch to introduce gas Into the city, under penalty 
of forfeiture of aU the rights under the ordinance. The Company accepted 
the ordinance, and executed the bond as required by it, and began the worli 
of establlshing Itself within the city. It failed, however, to introduce gas 
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by Janvujpjfj il, 3.889, , and Jn conséquence of; thls failure the city council, by 
résolution, iiu piirpuance 6f the reserved- power mentioned In the ordinanee, 
declared ail thë tlghts granted thereby forfelted. Prlor to this forfelture, 
and on the 23d' of December, 1887, the council had passed an ordinanee 
regulating the pWce to be charged by the gas company for natural gas to 
be f urnished by it (or fuel purposes for and during a perlod of five years 
next ensuing from and after the date at which the ordinanee should taise 
efïect, which wàS to be at the expiration of 10 days from the date of its 
first publication. The schedule of priées contained in that ordinanee re- 
lated alone to gas to be furnished for fuel purposes by "mixer measure- 
ment." Section 2 of the ordinanee was in thèse words: "The foregoing is 
fixed as the minimum priée at which sald city council requires said com- 
pany to furnlsh gas to the cltizens of said city, and for the public buildings 
of said city, for said term of flve years, and said company is hereby required 
to assent thereto by wrltten acceptance, flled in the office of the city clerk 
of said city." This ordinanee was duly accepted by the gas company. 

On the 28th of Mareh, 1889, the hame of the company having been 
changed to the Dayton Natural Gas Company, an ordinanee was passed by 
the city of Dayton, granting to the company "the right and privilège to 
lay, maintain and operate pipes in the city for the purpose of supplying 
natïiral gas, for heating, fuel and power pm-poses only." This ordinanee 
was in the following words and figures: 

"Section 1. ,Be it ordained by the city council of the city of Dayton, that, 
subject to the terms, conditions and limitations of this ordinanee, there is 
granted to the Dayton Natural Gas Company, its successors and assigns, 
the right and privilège, for the term of twenty years, to lay, maintain and 
operate mains, pipes, branches and conduits through the streets, lanes, 
alleys, avenues and public grounds of said city for the purpose of supplying 
said city and its Inhabitants with natural gas, or produced gas, for heating, 
fuel and power pm-poses only. 

"Sec. 2. Before said company shall do any work or lay any pipes, it shall 
exécute a bond to the city of Dayton In the pénal sum of $50,000, to the 
acCeptance of the city council pf said city, with not les» than flve sureties 
thereon, three pfwhom shall be résidents of said city, conditioned as foUows: 

"(1) That said company shall proceed within ten days after being notified 
so to do by the city civil engineer of said city, to repair and place in good 
condition the streets, avenues, lanes and alleys of said city, where pipes 
hâve heretofore been laid or work done by said company, or by the S. W. 
O. N. G. & P. O. Co., and prosecute said work with diligence. 

"(2) That said company will not in any manner molest, damage or inter- 
fère with any.of the gas or water pipes, or public or private sewers now 
laid or constructed in or àlong any of the streets, avenues, lanes, alleys or 
public grounds of said city. 

: "(3) That said company WIU restore any and ail streets, avenues, lanes, 
alleys and public grounds. in which it may lay pipes, or which it shall dls- 
turb or interfère with in laying pipes, to as good condition as they were 
before the laying of said pipes. 

"(4) That said Company will, without delay, remove from the streets, 
avenues, lanes, alleys and public groimds ail dirt or rubbish caused by the 
laying of sald pipes. 

1 "(5) That said company wiU reimburse said city for ail money expended 
in restoring any street, avenue, lane, alley or public place, or any part there- 
of, to as good condition as the same was before the same was opened for 
the purpose of laying pipes therein; and for ail money expended for clear- 
ing away any dirt or rubbish caused by the laying of pipes, as aforesaid, 
where said company has failed to so restore the condition of any street, 
avenue, lane, alley or public place, or to remove such rubbish or dirt within 
ten days after receiving wrltten notice from the city civil engineer so to do. 

"(6) That it shall indemnify and save harmless the said city from and 
against any and ail claims, demands, suits or liabilities of any kind that 
isaid city may be subjected to or incurred by reason of or growing out 
of the opening. of said streets, avenues, lanes, alleys and public places, or 
the laying of pipes therein, or of permitting or of having such gas within 
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the City, or in the said pipes, or the doing of work incident to tUs grant, or 
in conséquence of injuries or damages to persons or property by such gas, 
or by reason of any explosion of such. gas, or growing out of the failure of 
siiid Company to restore tlie streets, avenues, lanes, aileys and public placea 
as aforesaid, it being the intention that said company shall be primarily 
liable as between it and the city in ail such cases. 

"Sec. 3. The city council may, at any time, require tbe renewal of said 
bond, when in its judgment it bas become insufflcient. 

"Sec. 4. Wbenever said city shall détermine to construct any sewer in 
or along any street, avenue, lane, alley or public place where any pipe of 
said Company is laid, said company shall, at its own expense, lovyer, elevate, 
change, or remove any such pipe, so tbat sucb sewer may be construeted 
as desired by the city. 

"Sec. 5. AU pavements, sldewaUis, eurbstones, gutters, streets, lanes, ai- 
leys, avenues or public grounds disturbed or Injured by said company, in 
any manner or by any means, sball at once be placed in as good condition 
as it was before so injured or disturbed. 

"Sec. 6. AU work in laying or repairing pipes shall be prosecuted in such 
a manner as not to interfère witb tbe use or travel upon the streets, avenues, 
aileys, lanes or public places of said city, where it can be avoided, and when 
such use is unavoidably obstructed by said company it shall, with reasona- 
ble dispatch, repair and replace such street, avenue, lane, alley, or public 
place. 

"Sec. 7. AU pipes, mains, and apparatus of every klnd used by said com- 
pany shall be of the most improved design and quality. AU pipes shall be 
of standard weight, and be so laid as not to interfère with the use of the 
streets, avenues, aileys, lanes and public places after same are in place. 

"Sec. 8. In order to provide against gas that may escape from high and 
low pressure mains and pipes from passing into cellars, sewers and build- 
ings, it shall be, and is hereby, made the duty of said company to fumish 
and supply perforated stop-box lids on ail stop-boxes. Gauges showing the 
amount of pressure on ail natural gas Unes shall be erected in the city 
civil engineer's office, at the expense of the company, and there shall be as 
many gauges as are necessary to indlcate the pressure upon ail low pressure 
Unes in said city. 

"Sec. 9. Said company shall at ail times maintaln pressure for domestic 
use of not less than four ounces nor more than eight ounces to the square 
Inch, at the point of consumption. 

"Sec. 10. Any consumer within said city shaU hâve the right to require 
gas to be fvirnlshed by meter measurement, and not by the schedule rates; in 
cases where a meter Is used, said company shall hâve the right to charge 
and reçoive any sum not exceeding ten cents per thousand cubio feet, if 
pald within ten days, or twelve and one-half cents per thousand cubic feet, 
if not so pald, for the gas used. Such meter shall be fiu-nished and set in 
place upon the application of any consumer, without cost to such consumer, 
by said company; but said company shaU be entitled to charge a rent of 
three dollars per year In advanee therefor. 

"Sec. 11. For ail manufacturing purposes, natural gas shall be supplied 
and fumished at the option of the consumer. First, at not to exceed 
seventy-five per cent of the cost of coal; or, second, by spécial agreement, 
and in that event, at the same rate to ail, whether large or small consumers, 
and In no case shaU préférence be given in prlce to one consumer over 
another; or, thlrd, by meter measurements, not exceeding ten cents per one 
thousand cubic feet, if pald within ten days, as heretofore provided, the 
meter to be fumished and set by the company without cost to the consumer, 
but at the same rent and terms as heretofore named. 

"Sec. 12. Said company may eut off the gas from any constuner In case 
of ten days' default after blUs are due In the payment. But when payment 
is made, gas shaU again be furnlshed to such consumer, on his request. 

"Sec. 13. Said company shaU be compelled to fumish gas to'all applloants, 
whenever applied for. Said company shall, within ninety days after being 
ordered so to do by the council, lay pipes In any streets, lanes, avenues, 
aileys or pubUc places, contiguous to streets, etc., where their pipes are 
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then laia, ipiîOTiMM that, ta the opinion of sald clty Cûuncll, the amount of 
gas consumed Ijy such parties will justlfy the laying of Sald pipes and mak- 
ing sald connectlone, and provided one-flfth in number of the owners of 
property.mpon the Une of such extension agrée to subscribe for gas. 

"Sec. 14. Said Company shall supply natural gas to consumers and to sald 
City so long as sald gas shall last. Said company shall supply gas to the 
City building, without cost to the clty, sufflcient to heat said building. The 
council of said city shall appoint a proper person to superintend the laying 
of pipe and repairing of streets, etc., while sald Une is in process of con- 
struction, and said company shall pay the salary of said person, said salary 
not exceeding twelve hundred dollars per year, to be fixed by council. 

"Sec. 15. Mixers numbered as foUows shall hâve openings of the following 
diameter through them: 

No. 8, 3-32 of an tach. 
No. 6, 4-33. of an Inch. 
No. 7, 5-32 of au inch. 
No. 9, 6-32 of an inch. 

"Mixers deslgnated by letters shall hâve openings of the foUowing diame- 
ter through them: 

Mixer A, I5--32 of an inch. 
Mixer B, 7-32 of an Inch. 
Mixer G, 8-32 of an inch. 
Mixer D, 9-32 of an Inch. 
Mixer -B, 10-32 of an inch. 
Mixer F, 11-32 of an inch. 

"The thlckness of métal through whlch the outlet for gas is made in the 
mixer, should not exceed three-slxteenths of an Inch. Any of the above 
mixers shall be used when requlred by persons wlshlng quanti ty of gas 
they will supply. Inch measurements above ref er to régulation sizes. The 
contract heretofoire made between the clty and thls company, as to schedule 
of priées, shall be In full force except as hereln altered, and for the unex- 
ph"ed Urne of sald original contract, and ail property rights heretofore 
acqulred by thls company shaU be preserved to It, except as modifled hereln. 

"Sec. 16. Sald , company shall. at Its own expense, furnish and lay aU service 
pipe to the curb Une of streets. 

"Sec. 17. In prosecuting the work of laying pipes, sald company shaU be 
subject to ail gênerai ordlnances of the city of Dayton, not Inconsistent wlth 
thls ordinance. 

"Sec. 18. Whenever the sald council of sald city shall détermine to pave 
any of the streets of said city, sald company shaU, if requlred to do so by 
resolution of said city council, lay down its mains and service pipes in and 
along such streets to be Improved at such times as the city council may 
direct 

"Sec. 19. If sald company shall wUlfuUy vlolate any of the provisions of 
thls ordinance, directing anything to be done, or enjoining the doing of 
anythlng, it shall be llable to the city in the sum of two hundred doUars, as 
liquidated damages, to be recovered in a civil action. 

"Sec. 20. That thls ordinance shaU take effiect at the date when said com- 
pany shaU file Its wrltten accep tance of the provisions hereof wlth the city 
clerk of said clty." 

Under the bill flled In the circuit court of the United States for the south- 
ern district of Ohio, western division, by the complalnant, the Manhattan 
Trust Company, the property of the défendant gas company was placed 
in the control of a receiver appointed by that court, who at once quaUfled 
and took possession. The receiver, clalmlng that after the expiration of 
the term of flve years mentloned in the ordinance of December 23, 1887, 
flxlng the schedule of priées for gas furnished through mixers, there was no 
rate flxed by ordinance or agreement from and after the lOth of January, 
1893, proeeeded to carry Into eflfect a resolution of the défendant company, 
passed in December, 1892, in anticipation of the termlnatlon of the contract 
created.by the ordinance of December, 1887, advanced the rate of gas to 
20 cents per 1,000 cubic feet to ail consumers, and sent out hls bllls accord- 
ingly. The cl^ of Daytpn flled its IntM-vening pétition In the cause, alleging 
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that th« action of the recelver In charglng a rate In excesa of 10 cents per 
1,000 cublc feet was In violation of the ordinance of the dty passed March 
27, 1889. This pétition was answered by the Manhattan Trust Company, 
and by the recelver, setting up the varions ordlnances and agreements 
heretofore raentloned, and Inslsting that 10 cents per 1,000 cublc feet was 
an absolutely Inadéquate prlce, and ruinons to the Interest commltted to 
the control and custody of the recelver; and that, after the expiration of 
flve years after the passage of the ordlnance of December 23, 1887, there was 
no agreement between the clty of Dayton and the pas company, and that there 
was no ordlnance in force affecting the prlce to be chargea for gas by the 
gas Company. Thèse answers were demurred to, and stricken from the 
files, and the recelver restralned by order of the court from accepting more 
than 10 cents per 1,000 cublc feet, whlch was to be credlted upon the bïlla 
sent ont, subject to and unttl further order of the court Prom this order 
of the court enjolnlng the recelver from collectlng more than 10 cents per 
1,000 cublc feet, the Manhattan Trust Company and the recelver haTe 
appealed. 

Wm, B. Eichie, John A. MoMahon, and Lawrence Maxwell, Jr., 
for appellants. 
Craighead & CJonover, for appellees. 

Before TAFT and LUETON, Circuit Judgea, and SEVERENS, 
District Judge. 

LTJRTON, Circuit Judge, after stating the facta, deliyered the 
opinion of the court. 

The controversy iuvolved on this appeal is as to the priée to be 
charged the citizens of Dayton, Ohio, by the receiver of the natural 
gas company, and arises upon the intervening pétition of the->city of 
Dayton, the answers of the Manhattan Tmst Company, and of the 
receiver. 

The contention of the receiver is that there is no agreement be- 
tween the gas company and the city as to the price, and no ordl- 
nance in force regulating the price; that the price of 10 cents per 
1,000 cubic feet is an absolutely inadéquate price, and minons to the 
interests of the property committed to his management as receiver; 
and that the charge of 20 cents per 1,000 cubic feet, demanded by 
him, is reasonable and just. The city, on the other hand, insista 
that section 10 of the ordlnance of March 28, 1889, is in force, and 
opérâtes as a maximum upon the price of gas furnished consumera 
by meter measurement. The question turns upon the construc- 
tion of the ordinances of the city of Dayton passed December 23, 
1887, and March 28, 1889, viewed in the light of sections 2478 
and 2479 of the Eevised Statutes of Ohio. Thèse sections read aa 
followa: 

"Sec. 2478. The councll of any clty or village In whlch electrlc Ughting 
companles, natiu-al or artlflclal gas companiea, or gas llght or coke com- 
panles may be establlshed, or Into whlch thelr wlres, mains or pipes may be 
conducted, are hereby empowered to regulate, from time to time, the priées 
whlch sald electrlc lightlng, natural or artlflclal gas, or gas and coke com- 
panles, may charge for electrlc light, or for gas for Ughting or fuel purposes, 
furnished by such companies to the citizens, public grounds and buildings, 
streets, lanes, alleys, avenues, wharves and landlng places; and such elec- 
trlc Ughting, natural or artlflclal gas, or gas light and coke companles, shall 
In no event charge more for any electrlc llght, or natural or artlflclal gas, 
furnished to such corporation or Indlvlduals than the price spedfied by 
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«rçlipftiiee çrf ^uch councll; and sucà council shall also hâve pçftvCT to regu- 
late and flx the price which such companies shall charge for rent of thelr 
meters. 

"Sec. 2479. In case the councll fixes the minimum price at which It 
requires any company to furnlsh gas to the cltizens, or public buUdings, or 
£pr the purpose of Ughtlng the streeta, alleys, avenues, wharves, landing 
places and public grounds. for a perlod not exceeding ten years, and the 
company assents thereto by wrltten acceptance, filed in the office of the 
cïerk of the corporation, it shall not be lawful for the councll to require such 
company to fumish gas at a less price during the period of tlme agreed on, 
not exçeedlng ten years, as aforesaid." 

. Under the latter section it was clearly within the power of the 
pouncHto fix a minimum price at which it would require gas to be 
furnished for a period "not exceeding ten years." Upon the assent 
of the CoBlpany, "by written acceptance flled in the oiHce of the 
clerk of the corporation," the act makes it unlawful for the GOuncU 
to; require gas to be furnished at à léés price during the period of 
time agreed on, not exceeding 10 years. 

The price ordinance of December 23, 1887, was a clear exercise of 
thislipiit^d power of contract The ordinance was, in ternis, lim- 
ited to â pehod of 5 years from and after 10 days after the date of 
its first publication, and therefore expired by its own limitation on 
the lOth of January, 1893. It follows, therefore, that if that is the 
onlypdce ordinance bearing upon this gas company, it has expired 
by its own terms, and there is now no agreement or ordinance regu- 
lating the charge to coriisûmers. 

But the petitioner insista that by section 10 of the ordinance of 
March 28,' 1889, a maximum rate is flxed for gas furnished by meter 
meaâUreJnent, and an option given consumers to require meter 
measurement. That section reads as follows: 

"Any consumer within sala city shall hâve the rlght to require gas to be 
furnished by meter measiu-ément, and not by the schedule rates; in cases 
where a meter is used, sald company shall hâve the right to chai-ge and 
recelve any Bum not exceeding ten cents per thousand cubic feet, if paid 
within tèp days, or twelve and one-half cents per thousand cublc feet, iî 
not so pàld, for the gas used. Such meter shall be furnished and set in 
place upon the application of any consumer, without cost to such consumer, 
by said company; but sald company shall be entitled to charge a rent of 
three dollars, per year in advance therefor." 

If this iseçtion is to be construed as a régulation of the price for 
gas furnished consumers under and by virtue of the power con- 
ferred by Section 2478, above cited, and is still in force as gênerai 
législation, then the cofltrovérsy is closed, and the receiver must 
comply With an ordinance clearly within the power of the council 
to enact. So, if it is to be regarded as a limitation imposed upon 
the license authorizing the gas company to enter upon the public 
streets of Dayton, and establish itself there as a gas company, it 
would be ai, valid législative limitation upon the gas company so 
long as it remained unaltered or unrepealed. 

With regard to this section, the insistence of the learned counsel 
for appellants is, as set down in the brief : 

/"First It Is pot a limitation upon the power of the company for the period 
of twenty years. 
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"Second. It Is not a coûtract for that period, It being manifestly beyond 
the power of council to enter into sucb contract; nor is it a coBtract by 
construction for ten yeaxs, a period wlthin its power. 

"Tlilrd. But it was a contract for the unexpired term of flve years from 
Jamiary 10, 1888, (when the priée ordinance of December 23, 1887, took 
efCect), being, in efCect, an amendaient of that ordinance." 

We quite agrée with counsel as to the second of thèse proposi- 
tions. The ordinance of which section 10 is a part does not by any 
fair and reasonable construction purport to be an agreement under 
section 2479, Rev. St. Ohio, for a period of 20 years. An agreement 
for such a terni would be ultra \'ires, and it is not to be lightly 
assumed that the législative body of the city deliberately undertook 
to do a Tain thing, expressly prohibited by the plain terms of the 
act giving it the right to make an agreement for a term not exceed- 
ing 10 years. Neither can it, by construction, be regarded as an 
agreement for the term of 10 years. Such a construction could 
only be reached by the insertion of a term of limitation where none 
was inserted, or by substituting one term for another. That would 
be to make a contract for the parties. The section is not so worded 
as to enable the court to separate the lawful from the unlawful. 
The contract must stand or fall dépendent upon the validity or in- 
valldity of the ordinance as it was enacted. Trist t. Child, 21 Wall 
441. 

In U. S. V. Reese, 92 U. S. 214, a like question arose. Congress had 
passed a statute punishing élection offlcers who should refuse to 
allow any person lawfuUy entitled to do so the right to cast his 
vote in an élection. The suprême court held that congress could 
only punish such déniai when it was on account of race, color, or 
previous condition of servitude. 

"It was agreed," says Mr. Justice Miller, in the Trade-Mark Case, 100 
U. S. 98, "tliat the gênerai description of the offense iucluded the more 11m- 
Ited one, and that the section was valid where such was in fact the cause 
of déniai. But the court said, through the chief justice: 'We are not able 
to reject a part which is unconstitutional, aad retain the remainder, because 
it Is not possible to separate that which is constitutlonal, if tbere be any 
«uch, from that which is not. The proposed efCect is not to be attained 
by striking out or disregarding words that are in the section, but by insert- 
ing those that are not there now. Each of the sections must stand as a 
whole, or fall altogether. The language is plain. ïhere is no room for con- 
struction, unless it be as to the effect of the constitution. The question, 
then, to be determined, is whether we can introduce words of limitation 
into a pénal statute so as to make it sjiëcific, when, as expressed, it is gênerai 
only. * * * To llmit this statute in the manner now asked for would 
be to make a new law, not to enforce an old one. This is no part of our 
duty.' If we should, in the case before us, undertake to make, by judicial 
construction, a law which congress did not make, it is quite probable we 
should do what, if the matter were now before that body, it would be un- 
willing to do, namely, make a trade-mark law which is only partial in its 
opération, and which would complicate the rights which parties would hold, 
in some instances under the act of congress, and in others under state law." 

Cooley^ Const. Lim. 178, 179; Corn. v. Hitchings, 5 Oray, 482. 

We cannot venture to say that an agreement for an indefinite time, 
or for 20 years, — a time beyond the power of the council, — is to be 
construed in either case as by construction an agreement for 10 
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joars, luecause it was ^within the power of the counca to hâve made 
attachement for that time, or for anytime short of that tlïQe. 

This brings us to tl^e (Question of real difflculty,— thàt ' covered by 
thé thîçd tontention ôf appellants, viz. that section 10 is to be con- 
struéd as an agreement for the unexpired term of the contract as to 
price contained in the ordinance of December, 1887. This conten- 
tion Isf entirelj^^ based upon the meaning and légal efféct of the pro- 
visiaa of Section 15 of thé ordinance of March 28, 1889, in thèse 
wordsi 

"Mixers numbered as follôws shall hâve openlngs of the following diame- 
ter thrdugh them: 

No. 3, 3-32 of an Inch. 

No. 5, 4-32 Of aa Inch, 

,No- 7, 5-32 of an Inch. 

No. 9, 6-S2 of an inch. 

"Mlxera deslgnated by jettera ^all hare openings of the following diame- 

ter through them: 

Mixer A, 6-S2 of an inch. 
Mixer B. 7-32 of an inch. 
Mixçr G, 8-32 of an inch. 
Mixer D, 9-32 of an inch. 
Mixer E, 10-32 of an inoh. 
Mixer F, 11-32 of an inch. 
"The thlckness pf métal thi'pugh which the outlet for gas Is made in tho 
mixer, should nôt exceed three-sixteenths of an inch. Any of the aboyé 
mixers shaU be used when required by persons wlshlng quantity of gas they 
'■Will supply. Inch measureïatents above refer to régulation slzes. The con- 
, tract heretofore made betweeh the clty and this company, as to schedule 
of priées, shall be in full fprce except psherein altered, and for the unex- 
pired time of sald oriiaiinal contract, and ail property rights heretofore ae- 
qulred by this company shall be preseryed to it, except as modified herein." 

This cleariy has référence to the schedule of priées for gas sup- 
plied through mixers foimd in the ordinance of December, 1887. The 
contractuàl chafacter of that ordinance, it having been accepted by 
the gas coippany, is recognized, and th?it agreement is proposed to 
be revised, "except as herein altered, and for the unexpired term of 
said ordinance." The words, "as herein altered," refer, as we think, 
to thé altération contained in this section. The old agreement con- 
tained no régulation as to the size of the openings in the mixers. 
This is remedied in this section by a definite provision as to the size 
of the openings in each mixer referred to by number or letter in the 
old ordinance. ' 

This section 15 contains.the only definite indication that anything 
in this ordinance was intended as a contractuàl proposition. Thi» 
proposition for an agreement is limited to the matter covered by the 
old agreement. This lëaves section 10 to stand as a regulating pro- 
vision of législative character, and not intended as a proposition un- 
der section 3479. The expression of a purpose to make an agree- 
ment, so far as there had been an agreement, and for the unexpired 
term of that agreement, is an indication of the limits of the agree- 
ment intended hj the new ordinance. It is as much as to say that, 
"sofàr as there was an agreement, it shall be revived, subject to the 
provision hereiii as totjie size of the openings in the mixers; but as 
jto inafters not within the old agreement there shall be no agrée- 
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ment -wMch is to stay our free hand as a législative body." This 
is borne ont by the fact tliat there is no limitation as to time con- 
tained in section 10, which provided a priée when delivered through 
meters, or section 11, whicli refers to the use of gas by manufac- 
turers. Why such. particularity in limiting the agreement as to the 
delivery through mixers to the unexpired time of the old agree- 
ment, while neither of thèse sections contain any référence as to 
time? The only answer would be that the council intended to give 
to the new company ail the privilèges of the old, whose rights had 
been forfeited, and to make it an agreement just as broad as that 
it had had with the old company, but no broader. 

To constitute a valid proposition for an agreement, the council 
should hâve made a schedule for a distinct period of time, not ex- 
ceeding 10 years. Such a proposition, when accepted, would con- 
stitute an agreement. But if it be for an indefinite time, or for a 
period beyond the time allovk'ed by section 2479, it will be void as 
an agreement. Coke Co. v. Avondale, 43 Ohio St. 257, 1 K E. 527; 
State T. Gas Co., 37 Ohio St. 45. 

The conclusion we reach is this : That section 10 is a législative 
régulation of the priée of gas delivered by meters, and a limitation 
upon the license granted this company, which must stand as 
a lawful régulation of price, under section 2478, Eev. St. Ohio, 
until altered, amended, or repealed by subséquent législation. 
The receiver is as much bound by this public law as the company 
would be. 

The decree is therefore affirmed. 



MICHIGAN CENT. R. CO. v. HUEHN et al 

(Circuit Court, D. Indiana. January 22, 1894.) 

MuNiciPAi. Corporations— PoBLic Impbovemhnts — Neckssity fok— Pkki<imi- 
NABY Résolution— Injonction. 

The Indiana statute providing that whenever it sliall be deemed neces- 
sary to construct any public improvement the council shall déclare by 
resolution the necessity therefor, and state the klnd, size, location, and 
terminal points, and publish notice thereof for a specified time, must 
be cpmplied with before the council can order the improvement made. 
The mère passage of an ordinanœ ordering the improvement, without 
the publication of such preliminary resolution, is not the équivalent there- 
of, and the making of the improvement will be enjoined. 

In Equity. BiU by the Michigan Central Railroad Company 
against Henry Huehn, Thomas W. Kinser, and William J. Kinser. 
Heard on motion for preliminary injunction. Granted. 

Winston & Meagher and J. B. CoUins, for complainant. 
R. Gregory and Lamb & Beasley» for défendants. 

BAKER, District Judge, (orally.) It is thoroughly well settled 
in every tribunal administering justice according to the rules of 
the common law that the proceedings of a municipal corporation 
clothed with power to act, if it has proceeded within the scope of 
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its ëtatntory powers, cannot be collaterally assailed for mère errrors 
or irregularitiesj so that in this case the précisé question raised, 
by the application for a temporàry restraining order is whether or 
not the ordinance adopted by the common council of Hammond, 
and the proceedings had therèunder, are coram non judice and 
void, by reason of the f allure of the common council to take those 
preliminary steps essential to give it jurisdiction to act. The 
statute provides that: 

"Whenever clties or Incorporated towns subjeot to the provisions of this 
act shaill deem it necessary to construct any sewer or make any alley or 
Street improvements in i this act mentioned, the council or board of trustées 
shall déclare by resolution the necessity therefor, and shall state the kind, 
size, location, and designate the terminal points thereof, aûd notice for ten 
days of the passage of such resolution shall be glven for two weeks in some 
newspaper of gênerai circulation publiabed in such city or incorporated town, 
if any there be, and if there be not such a paper, then in som© such paper 
prlntèd and published in the county in which such city or Incorporated town 
Is located." 

It is, in eflfect, insisted by counsel for the respondents that the 
provisions of section 7 requiring notice to be given after the work 
has beei^ done, and an estimate and an assessment upon the va- 
rions property owners hâve been made, authorizing the parties 
so assessed to appear before a committee of the common council, 
and show jeither that the work has not been done in compliance 
with the çontract, or that the assessments hâve not been fairly 
and equitably distributed, is a sufflcient notice, under the constitu- 
tion and laws of this state, to giye validity to the proceedings in 
question; so that, if the property owner has that notice, it is im- 
material that he has not had the notice provided for in section 2, 
and that the declaratory resolution provided for therein has never 
been adopted. I entertain no doubt of the meaning and purpose 
of section 2. That section, I think, vi^as incorporated into the stat- 
ute in View of the well-known historié fact that thèse municipal 
bodies are prone to engage in Systems of public improvement with- 
out any grèat regard to the best interests of the city, or of the well- 
being of the people, and that the législature meant to impose a 
barrier on such offlcers by making them state on the record upon 
the sanction of their oaths that a necessity existed for such improve- 
ments before they could be lawfùlly undertaken. And then the 
lawmaking power meaût that they should publish for ten days, two 
weeks before the time ftxed for hearing, the substance, at least, 
of the resolution declaring the necessity for such public improve- 
ment, fliing the time and place when and where the property 
owner would be given an opportunity to appear and remonstrate, 
and show that the alleged necessity did not exist. I think that 
provision of the statute is a material and important one. It is 
important for the protection of the interests of the property owners 
to be affected by the proposed improvement. The law manifestly 
contemplated that the people who were to bear the burden should 
hâve an opportunity, before the improvement had been entered up- 
on, to bring to the attention of the common council every considéra^ 
tion which they could suggest for the purpose of satisfying the 
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common council that tlieir declaratory resolution was not well 
founded, and that the improvement was not neeessary. If I enter- 
tained any doubt — and I do not — about the wisdom of this section 
of the statute, I could not entertain any doubt of the duty of the 
court to enforce it fairly, and in accordance with its terms. I think 
that it is neeessary, before any ordinance is enacted involving the 
city in any scheme of public improvement of the character of that 
in question, that a declaratory resolution should hâve been adopted, 
and that the notice, substantially as required by that section, 
should hâve been given, in order that the citizens or public to be 
affected may hâve an opportunity to be heard as to the necessity 
of the proposed public work. 

This statute says that thèse things which hâve been omitted shall 
be doue. The statute, in its language, is mandatory; and accord- 
ing to the 'familiar rule of légal construction, as the statute is en- 
acted for the protection of private rights against inconsiderate 
municipal action, it must receive the construction that v?ill give it 
a mandatory force. Now, then, the question is wbether or not the 
évidence in this case shows a substantial compliance with this 
statutory provision. It is conceded that no declaratory resolution 
was ever adopted. It is not claimed that there is anything in the 
ordinance that in terms déclares that there is a necessity for this 
improvement. But it is said that the court, by argument or intend- 
ment, will incorporate that into the ordinance, because, unless the 
eommon council had believed that there was a necessity for the 
improvement, they would not hâve ordered the improvement made. 
I think the argument is a non sequitur. The distinction between 
a neeessary improvement and one that is a mère matter of taste 
or mère matter of convenience, or one that is merely the resuit 
of the expression of public vanity or caprice, is a distinction that 
ought to be sharply drawn. I agrée that it is for the council to 
déclare the necessity, and if they hâve done so, and adhered to that 
déclaration, the courts cannot revise such déclaration. The légis- 
lature of the state, however, bas laid its command on the common 
council, and has said, "you shall not enter upon any public im- 
provement of this sort untU, under the obligation of your oath, you 
hâve declared, of record, that the improvement proposed is neees- 
sary, and hâve given public notice, fLsing a time and place when 
and where the owners of property may hâve an opportunity to be 
heard." This statute is salutary, and in thèse times courts ought 
to do nothing to weaken the barriers ereeted for the protection of 
private rights against municipal extravagance. I do not think 
that the ordinance is either a substantial, or even an- attempted, 
compliance with this statutory requirement. I think the ordinance 
is simply an expression of the will of the common council. I think 
the common councU has utterly disregarded the section in question, 
and has adopted this ordinance either in ignorance of that provision 
of the statute, or in disregard of it. 

It is said that the requirement of the statute that notice for ten 
days ot the passage of such resolution shaU be given for two weeks 
v.59F.no.3— 22 
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în some newspapér of gênerai circulation, which notice BhaU stàte 
the time and place when and where the property owners along the 
Une of the proposed improvement may make objections to the neces- 
«ity of the improvement, — ^I say it is argued that that provision of 
theistatute is substantiaJly complied with by the naked publication 
of the ordinance itself. The ingenuity of counsel in urging such a 
cla;îm is to be cominended, but the argument is one that carried 
little force with the court. To say that the naked publication of 
an ordinance, with nothing more, is a substantial compliance, or 
even an attempt to comply, with the statute, is, in my judgment, 
entirely unfounded. The notice that is required to be given should 
show, or attempt to show, that a resolution has been adopted by 
the cbmmon council dèclaring the necessity for a public improve- 
ment, ahd that a time and place are fixed where those who are to 
be affected by the proposed improvement may appear, and show 
why the improvement is not necessary. Can it be said, with any 
show of ireason, that the publication of the ordinance is any notice 
to the citizen that is to be affected by it, of the time and place 
when or where he may appear, and argue, and introduce évidence, 
and be heard on the question of the necessity of the improvement? 
My own Judgment is that the common council, in this case, just 
simply started out on this schéme of public improvement either 
in ignorance of the provisions of section 2, or else with the deliber- 
ate purpose whoUy to disregard them. 

Entértaining thèse views, it follows that the preliminary injunc- 
tion will be awarded, to remain in force until the final hearing of the 
cause. '; 
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(Circuit Ooijrt, D. Oregon. Deçember 23, 1893.) 

No. 1,996. 

1. NATioffAi, Banks— LiABïi/rtT for Fbaitdulbnt Kepebsentations. 

A national bank is llable for fraudulent représentations made by it 
througli its cashier to anotlier bank as to the flnancial responsibillty of a 
.customèr. 

8. Bamb— FiçAUDULBiîT Rbpbesbntations— Statkmbnts of Faot and Opinion. 
Représentations by one bank to another that a certain business corpora- 
tion "Is prospérons," "well organlzed," "doing a large business," and are 
"valuçd customers of ours;" that an investigation of; its business and 
responsibillty had been made by the vice président and cashier of the bank, 
coupled with the transmission of an annual statement, which (as alleged) 
Is known to bë false,— are représentations of fact, and not of opinion, and 
are actionable if fraudulently made. 

8. Samk. • • ,' • 

Frfiudulent représentations as'to the flnancial responsibillty of another 
fpr the purpose of procuring him crédit are actionable, though containlng 
no statement as to the àmount of crédit It is safe to extend. Hopkins v. 
Coopep, 28 Ga. 392, and Glover v. Townsend, 30 Ga. 02i dlsapproved. 

4. Sàme^RSckless Stàtembnts. 

False représentations concerning the flnancial responsibillty of another, 
made, for the purpose of procuring him crédit, negligently and carelessly, 
wlthout investigation, when investigation would disclose their falsity, 
Imply a fraudulent Intent, and are actionable. 
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6. SamE— StATUTE OF FbAUDS— SlQNATtJBE BT BaNK CaSHIER. 

The signature of a tank casbier, wlth his officiai title appended* to a 
letter bearlng the bank's name at its head, is the signature of tlie bank, 
within tlie meaning of a statute providing against liability for représenta- 
tions as to the crédit, skill, or character of anotïier, unless there is a 
memorandupi thereof in writing, signed by the "party to be charged." 
1 Hill's Code Or. § 786. 

At Law. Action by the ISTevada Bank of San Francisco against 
the Portland National Bank and George W. Hazen to recover dam- 
ages for false représentations. On demurrers to the complaint. 
Overrùled. 

Williams & Wood, for plaintifif. 

R & E. B. Williams & Carey and U. S. G. Marquam, for défendant 
bank. 

J. V. Beach, E. G. Morrow, and B. B. Beekman, for défendant 
Hazen. 

GILBERT, Circuit Judge. The plaintiff brings an action for dam- 
ages against the défendants. It is alleged in the complaint that 
the Portland National Bank had for one of its customers the 
Ainslie Lumber Company, and that the company was indebted to 
the bank in the sum of $90,000, and was insolvent. That the de- 
fendant Hazen, who was the cashier and acting manager of the 
bank, knew of the flnancial condition of said cpmpany, as likewise 
did the bank. That, with intent to defraud the plaintiff, and to 
induce it to advance money to said company, thereby reducing the 
said indebtedness to itself, the Portland National Bank, by its said 
cashier, wrote to the plaintiff as foUows: 

"Portland National Bank. 

"Portland, Or., 6-9-1892. 

"Mr. I. W. Hellman, Près. Nevada Bank, San Francisco— Dear Sir: We 
take pleasure In mentlonlng very favorably to you the Ainslie Lumber Com- 
pany. They are valued customers of ours, and are doing a large business in 
this section. The company is especially well organized in aU its departments, 
and it is among the prosperous concerns on the coast. We hâve handied 
quite a share of their business, and found ail thelr obligations met promptly. 
The gentlemen in the management of the Ainslie Lumber Company are 
energetic, pushing people. 

"Yours, truly, Geo. W. Hazen, Cashier. 

"Your people wlll remember me as Ass't Cashier of the United States 
National Bank of Portland." 

— That on the lOth day of June, 1892, in answer to a letter from the 
plaintiff to the Portland National Bank, addressed to its cashier, 
George W. Hazen, requesting information as to the standing and 
responsibility of said Ainslie Lumber Company, the said Portland 
National Bank, by its said cashier, addressed the foUowing letter 
to the plaintiff 's Tice président: 

"Portland National Bank. 

"Portland, Or., 6-10-1892. 
"J. F. Bigelow, Vice Près. Nevada Bank, San Francisco, Cal.— Dear Sir: 
Your favor of the 8th Inst. is before me. At the request of Mr. Wall, the 
secretary and treasurer of the Ainslie Lumber Company, I took the liberty 
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of a^dresslng a brlef letter lo your presideut In référence, to tlie Alnslle 
Ltiinber Company, and I présume Mr. Hellmàn wlU sliow you the sald. letter. 
Thé- tice président of our bank, together with myself, made a thjjrough 
investigation of tlie business and reslponsibllity of this lumber ûrm, and, upon 
our rèpOTt to our board of directors, they extended a llne of crédit, which, in 
our estimation, the flrm would baVe to l)e solid to obtain. Lafft December, Mr. 
Wall gave me a copy of their annual statement, which I herewith inclose. 
Would be glad to hâve you retorn it to me. I do not know what this lumber 
Company asks of your bank, but feel safe in saying that t thoroughly believe 
they can and will do whatever they might promise you. 

. ; "Respectfully, yours, [Signed] Geo. W. Hazen, Cashier." 

— That the annual statement referred to in said letter showed as- 
sets amounting to |268,881.22 over and above ail liabilities and debts 
of the said corporation. Tha* at the time of sending said letter 
neither the vice président of the Portland National Bank nor the de- 
fendant Hazen had made any investigation as to the business or 
responsibility of said Ainslie Lumber Company, and said letter was 
vi^ritten and sent to the plaintiff vi'ith intent to cheat and defraud 
the plaintiff; and that said annual statement was false and fraud- 
ulent, ànd was so known to be by the défendants; and that both of 
said letters were written aûd sent for the purpose of inducing the 
plaintiff to extend to said AinsMè Lumber Company a crédit. That 
the plaintiff, relying upon said représentations and upon that ac- 
count, extended to said Ainslie Lumber Company a crédit amount- 
ing to $21>905.82, ail ôf" which is lost to the plaintiff, and for which 
suin plaintiff demands judgment. 

For a second cause of action, the plaintiff sets up the same facts 
that are contained in the flrst cause of action, but, instead of alleg- 
ing the fraudulent knowledge and purpose of the défendants in 
writing said letters, it is alleged that the défendants made no in- 
vestigation as to said Ainslie Lumber Company, and that the rep- 
résentations in said letters contained were carelessly and negligently 
made. 

Each count of the complaint is demurred to upon the grounds: 
First, that neither the défendant bank nor its cashier had power to 
make such représentations conceming the standing or crédit of the 
Ainslie Lumber Company; second, the représentations contain no 
deflnite statement of facts touching the crédit of the Ainslie Lumber 
Company upon which an action could be brought; third, that no 
action can be brought upon said représentations under the stâtute 
of frauds. The défendants contend that the défendant bank, which 
is a national bank, had not the power to assume a liability for its 
own errer or mistake in certifying to the flnancial standing of a 
custoniér seeking crédit at another bank, It must bé conceded that 
it had not the power to assume such liability ex contractu, but in 
the case of a tort committed by the bank or its offlcers a différent 
principle is applied. In such a case it is the rule that the corpora- 
tion is liable for the négligence or other tort of its agents and 
servants, even when performing acts that are ultra vires. In the 
case of Merchants' Bank v. State Bank, 10 Wall. 604, the court said: 

"Corporations are liable for every wrong of which they are guilty, and in 
such case tiie doctrine of ultra vires bas no application. Corporations are 
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llable for the acts of their serrants While engagea In the business of their 
employment In the same manner and to the same extent that Indlvlduals are 
liable under like circumstances." 

In Bank v. Graham, 100 U. S. 699, 702, the court saîd: 

"An action may be malntained against a corporation lor its malicious or 
négligent torts, however foreign they may be to the object of its création, or 
beyond Its granted powers. It may be sued for assaiilt and battery, for fraud 
and deceit, for false imprisonment, for malicious prosecution, for nuisance, 
and for libel." 

The same doctrine is applied in the cases of Railroad Co. v. Derby, 
14 How. 468; Eailroad Co. v. Quigley, 21 How. 202; Etting v. Bank, 
11 Wheat 59; BisseU v. Railroad Co., 22 N. Y. 258. 

It is argued that the défendant bank cannot be held liable to an 
action for the unauthorized or fraudulent représentations of its 
agents; and that the cashier of that bank is not, from his mère posi- 
tion as such ojlcer, authorized to make statements of the bank; and 
that, although the employment and ofScial position of such offlcer 
may hâve given him the opportunity to make such statement, he 
may nevertheless hâve made the same as well when absent as when 
présent at the bank. Authorities are cited which sustain this view. 
The language of the complaint, however, excludes this question from 
the discussion. It is alleged in the complaint (and for the purpose 
of this demurrer the complaint musb be taken to be true) that the 
défendant bank itself made the représentations, by its cashier, and 
that the letters were written and sent by the défendant bank. It 
is alleged that it was the purpose of the bank by the représentations 
to secure an advamtage to itself, and that one of the letters was 
written in direct response to a letter directed to the défendant bank. 
There is nothing in the language of the letters themselves which 
would tend to contradict thèse allégations. On the other hand, 
there may be found in the letters numerous expressions corrobora- 
tive of the theory that they were written and sent by and on behalf 
of the bank, and as the act of the bank. 

It is further objected that the language of the letters contains no 
statement of fact upon which an action can be brought, and that 
there is no definite information conveyed as to the property or means 
of the Ainslie Lumber Company, and no amount is stated for which 
its crédit is said to be good. The gênerai rule in regard to such rep- 
résentations is that they must be statements of fact, and not of 
opinion, and that the représentations must be definite and cer- 
tain in order to charge the défendant with liability. Thèse letters 
contain the information that the Ainslie Lumber Company "is 
prospérons," "well organized," "doing a large business," that "they 
are valued customers of ours." The second letter contains as part of 
the représentation the fact that the writer and the vice président 
of the défendant bank had made a thorough investigation of the 
business and responsibility of the company, and there is mclosed a 
copy of the company's annual statement, which shows assets of 
$308,057.75, and liabUities of less than $40,000. It is alleged in the 
complaint that this annual statement was known to be false when 
.80 furnished by the défendants. Theae représentations so expressed 
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and 80 deçlaî*éd' njKJii fully comply with the raie of law conceming 
such oase^. ; 

The cases of Hopkins t. Cooper, 28 Ga. 392, and Glorer v. Town- 
send, 30 Ga. 92, are cited in suppbirt bf the proposition that the rep- 
résentations are not aetionable unless they indicate to a reasonable 
certainty the amount for which it will be eafe to extend crédit. As 
àpplied to the fadts declared npoû, the conclusion reached by the 
court in the first of those cases is ùndoubtedly correct, but the prin- 
ciple announced in both cases is not in harmony with the current of 
aûthodty. In BOyd's Ëx'rs v. Browne, 6 Pa. St 310, the représenta- 
tion -«vàé WsA theparty seeking crédit was "a sober, industrious man, 
worthy of crédit, and able to pay," and was held sufflcient to sustain 
the àctiijn. In Addington v. Allen, 11 Wend. 374, the défendant 
was held liable upon à letter which stated in gênerai tenns that the 
persoll who sought crédit was a merchant of some years' standing, 
Etiid thiàltany assistance giren him in the way of buying goods would 
be thankfully acknowlèdged by thè writer. In Tatton v. Wade, 86 
E. Ci lî. 3T0, the représentation was made conceming one who wished 
to t^t apartments, and its purport was that the plaintifE "need be 
under no appréhension of his honesty," and that he "held a very re- 
eponsible situaition." In Kimball v. Comstock, 14 Gray, 508, the de- 
fendant was charged with having falsely and fraudulently repre- 
sented bf another that '*he was poesessed of a large amount of prop- 
erty aïid entitled tO crédit." 

It 18 contended that action upon thèse représentations is barred by 
the statute of frauds. Section 786, p. 594, 1 HiU's Gode, provides 
as foliotas : 

"No évidence is admissible to charge a person upon représentation as to 
thôi crédit, slàll or character of a thlrd party unless such représentation or 
a nJenJOEandum thereof be in writing and either subscribed by or in the hand- 
writing pf the party to be charged." 

This provision of the statute is, in substance, a reproduction of 
Lord Tenterden's act, (9 Geo. IV. c. 14, § 6.) The same or a similar 
statute hos been adopted in several of the states, but it is believed 
thait the provision therein expressed that the représentation must 
be subscribed by the "party to be charged" is found only in the law 
of Virginia, West Virginia, Kentucky, Alabaîna, and Oregon. In 
England, Lord Tenterden's act has been coristrued to mean that the 
représentation must be signed by the party himself, and may not be 
signed by an agent. Hyde v. Johnson, 3 Scott, 289; Clark v. Alex- 
ander, 8 Scôtt, N. K. 147; Williams v. Mason, 28 Law T. (N. S.) 232. 
The same constmotion is doubtless applicable to the Oregon statute. 

It isargued that the signature of the cashier of the défendant 
bank, attached to the letters, is not the signature of the bank. The 
English case of Swift v. Jewsbary, L. E. 9 Q. B. 301, decided in 1874, is 
relied upon as giving that interprétation to the statute. In that caseï 
a letter hâd been written to the manager of a bank, requesting his 
opinion of the standing of one who was seeking crédit. The an-f 
swer was signed, "J. B. Goddard, Manager." The banking com.^ 
pany had no knowledge that such letter had been written, and gaveV 
the manager no express authority to write the same. The company i 
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was not a corporation. It was a copartnership, with certain privi- 
lèges conferred by statute. It conld sue and be sued only in the 
name of one of its public officers, and its members could not be made 
liable in respect to transactions with the company until a judgment 
had first been obtained againstthe company through one of Its public 
officers. The décision of the court of queen's bench was that the 
signature of Goddard, the manager, was in factandlaw the signature 
of the banking company; but, upon appeal to the court of exchequer, 
Lord Coleridge was of the opinion that the signature to the document 
upon which the bank was sought to be held liable was not signed 
by the party to be charged, and did not come within the terms of 
the statute. Instead of basing the décision upon that view of the 
law, however, he held that the décision of the queen's bench should 
be reversed upon the ground that, upon the language of the corre- 
spondence, there was no intention to consnlt the bank, but rather 
the manager thereof ; and that the représentation was made by God- 
dard himself of matters as to which he was pledging his personal 
knowledge only. Upon this ground the décision was concurred in 
by the remainder of the court. No American case is found which 
covers the point in question, but the tendency of the décisions in 
the States in which Lord Tenterden's act has been adopted has been 
to modify the protection which the statute affords to fraud by en- 
forcing a strict construction of its provisions. Bush v. Bprague, 51 
Mich. 41, 16 N. W. 222; Hodgin v. Bryant, 114 Ind. 401, 16 N. E. 
815. I do not coneider the opinion of Lord Coleridge in Swift v. 
Jewisbury in harmony with this tendency of the American courts, or 
with the theory of the American law, in regard to corporations, and 
the gênerai course of the transactions of banking business. A cor- 
poration ean sign instruments in writing only by an ofiQcer or officers 
empowered so to do. In the usual course of the corporation's busi- 
ness the aot of signing is not the act of an agent, but the act of the 
-corporation itself. While formai documents are usually signed by 
the président and secretary, and further authenticated by the cor- 
porate seal, the corporation may nevertheless empower any offlcer 
to exécute deeds or other instruments in writing. In banking cor- 
porations, most instruments in writing issued or indorsed by the 
bank are signed by the cashier. The letters of the bank, in its usual 
correspondence about business, are often, if not generally, signed 
by him. In Morse on Banks and Banking (section 162) it is said 
that it is the spécial duty of the cashier to conduct the correspond- 
ence of the bank. The name of the défendant bank stands at the 
head of both letters referred to in the complaint, and both are 
signed by the cashier, and his officiai title is appended. The ques- 
tion is not free from doubt, but I am inclined to the view that in a 
document of this kind, written under the circumstances detaUed in 
the complaint, the signature of the cashier is the signature of the 
bank. It may be conceded that the bank would hâve the power 
to sign the letters in a différent way. It can only append its signa- 
ture, however, by some offlcer or agent, and the usual agent or 
offlcer to sign a written instrument is the cashier. The cashier, 
in this instance, not only had the usual powers incident to his office, 
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but it is alleged in the complaint that the issuance of and the signa- 
ture to ttese letters were expressly authorized by the bank, and in- 
tended to express its own deliberate action. 

In the second count of the complaint there is no allégation of 
frand or fraudulent intent upon the part of th* défendants in mak- 
ing the représentations concerning the crédit of the Ainslie Lumber 
Company, and the question arises whether the averûient that the 
représentations were made negligentiy and carelessly sufflciently 
States a cause of action. It is held in Kentucky that the statu te of 
that State, which is substantially the same as the law of Oregon 
above quoted, embraces every case of false représentation concern- 
ing the crédit of another, except cases where a fraudulent intent 
exists; but that, in oase the représentations are fraudulent, the 
statute has no application, and an action may be brought, irrespec- 
tive of its provisions. Warren v. Barker, 2 Duv. 156 ; Dent v. Mc- 
Grrath, 3 Bush, 176. The same doctrine is held in Alabama. Olark 
V. Lumber Go., 86 Ala. 220, 5 South. 560. I am unable to agrée with 
the reasoning upon which thOse décisions are based. The décision 
in Pasley v. Freeman, 3 Term E. 51, is generaUy understood to hâve 
prompted the enactment of Lord Tenterden's act It was held in 
that casé that a false affirmation made by the défendant concerning 
the crédit of another with the intent to deceive and defraud the 
plaintiff is the ground of an action on the case in the nature of de- 
ceit, and that it is net necessary that the defendant's purpose should 
hâve beten to benefit himself. This was supposed by somé to be 
an évasion of the statute of frauds, in that it permitted actions 
upon verbal représentations while prohibiting actions upon verbal 
promises to pay another's debt By Lord Tenterden's act it was 
declared that représentations concerning the crédit of another 
should not be actionable unless in writing, and signed by the party 
making the same. What was the nature of the représentations 
that were placed under the protection of the statute? They were 
obviously such as, prior to the statute, were actionable. There is 
no warrant for holding that the statute was intended to create a 
new cause of action, or to render représentations actionable which 
before were not The essence of the action after as well as before 
the statute was the fraudulent intent. In Allen v. Addington, 
7 Wend. lO, reviewed on appeal to the court of error in 11 Wend. 
374, it was held, after a careful review of ail the authorities, that 
in an action to recover damages for false représentations as to the 
crédit of ainother the déclaration must contain the allégations that 
the représentations were made with an intention to deceive and 
defraud. In Eussell v. Glark's Ex'rs, 7 Cranch, 69, Chief Justice 
Marshall sàid: 

"Thàt a fraudulent reconimendatlcHi (and a recommendation Unown at the 
time to beuntrue would be fraudulent) would subject the person giving it to 
damages sijstalned by the person trustlng to it seems now to be generally 
admittfed." 

In Ewins V. Calhoun, 7 Vt. 79, and Weeks v. iBurton, Id. 67, it is 
held that, where one acts upon false représentations of another's 
eolvency, and is damaged thereby, he has a cause of action against 
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the person making the same, if tte lattér knew them to be falsé. 
The same doctrine has been held in some of the states where Lord 
Tenterden's act bas been adopted. Kimball v. Comstock, 14 Gray, 
508; Mann v. Blanchard, 2 Allen, 386; McKinney v. Whiting, 8 
Allen, 207; Whitten v. Wright, 34 Mich. 92. Thèse décisions, and 
others in gênerai harmony with them, whUe aU declaring that there 
must hâve been a fraùdulent intent, are not nniform in their défini- 
tion of that intent. In Allen v. Addington it is held that the 
fraùdulent intent may consist either in an interested design on 
defendant's part to beneflt himself, or a malicious design to injure 
the plaintiff. In other cases it is held that any représentation 
known at the time to be untrue is deemed fraùdulent. In Lord 
V. Goddàrd, 13 How. 211, it is said fraud means "an intention to 
deceiTe. If there was no intention; if the party honestly stated bis 
own opinion, believing at the same time that he stated the truth, — 
he Is not liable in this form of action, although the représentation 
tumed out entirely untrue." But by the weight of modem author- 
Ity it is held that the law imputes an intention to deceive in erery 
case where one recklessly asserts that to be true which is untrue, 
and concerning which he prétends to bave a knowledge which he has 
not. 1 Cooley, Torts, 501; Brooks v. Hamilton, 15 Minn. 31, (GU. 10;) 
Lynch v. Trust Co., 18 Fed. 486; Caldwell v. Henry, 76 Mo. 254; 
Cooper T. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 300. Of this class is 
the cause of action contained in the second count of the complaint. 
It is there alleged that the représentations were false; that they 
were made for the purpose of gaining crédit for the Ainslie Lumber 
Company; that they were negligently and carelessly made, without 
examination or investigation ; that, if investigation had been made, 
the untruth of the facts represented would bave been made apparent. 
Thèse allégations sufSciently state a cause of action, and both the 
demurrers are overruled. 



MDREAÏ V. AMERICAN SURETY CO. OF NEW YORK. 

(Circuit Court, S. D. Oalifornia. January 2, 1894.) 

No. 557. 

1. Bakks — Rbceivbrs — AuTHOKiTY TO APPOINT — State Statutes. 

The Oalifornia statute authorizing the attomey gênerai, on the recom- 
mendation of the banls commissioners, to Institute suit to enjoin any bank 
gullty of violating the banking laws from doing further business, and, 
if it is found insolvent, to cause Its business to be wound up under the 
direction of such commissioners, (Stat. 1877-78, p. 740, as amended by 
Stat. 1887, p. 90,) does not authorize the court to appoint a receiver for the 
bank; and a receiver thus appointed without authority cannot maintain 
a suit to collect claims of the bank. 

2. Samb. 

A statute providing that upon the "dissolution of any corporation" a 
receiver may be appointed on the application of creditors or stockholders, 
(Code Civil Proc. Cal. § 565,) does not apply to the case of an insolvent 
bank which the state is proceeding agalnst for violating Its charter. 

At Law. Action by Eli H. Murray, as receiver of the Oalifornia 
^avings Bank of San Diego, a corporation, against the American 
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Sttrëtyi Company of New York, to recorer damages. On demurrer 
3»<^eicomplaint. Dëiùurrer sustained. 

<"ïii^è'& McDonald, for plainjtiff. 
;Aïfeïi& Flint, for défendant, 

iRQS^ District Judge. This action Was commenced in the su- 
perior court of San Diego county, and, on motion of the défendant, 
was traiisferred to this court. ïhë action is for damages for the 
allège^ breach of the conditions of two certain bonds, executed by 
the de^eniïant to the.Galifornia Sayings Bank of San Diego, a cor- 
poratiop, to indemnify that insfiitptlqn àgainst ahy pecuniary loss 
byit ^ustàined by th^ fraud or dishonesty of one, J. rW. Collins, 
its Hce jprçpident, and one Frederick, T. Hill, its cashier. 

The demurrer flled by the défendant jr^ises, among other questions, 
the right of the plaintifl to bring the suit. That right is thus 
alleged in tiie complaint; 

"ïhat ; on. the 12th day of Novémber, 1^91, the said OaUfornla Savin^s 
Bank j^ecame and was insolvent and suspeaded business, aiid thereafter, to 
wlt, on tiie ith day of March, 1892, an action was commenced In the superior 
court bf the county of San! Diego, state of Oallfornia, In the name of the 
peoi^e of the state of Galifornia, agalnst said California; Savlngs Bank, in 
which» . ainong other relief [ demanded by the plalntifiC, it was prayed that a 
temporary receiver be appotnted to take possession of ail the assets of said 
savlngs bank, and to make collection of aÛ ciaims held by It; and that, upon 
the flhaltTial of said action, sald sarings bank be adjudged Insolvent, and a 
permanéirt receiver appolntéd to tafce charge of and collect, préserve, 
and distribUte its assets, and that said corporation be closed and liquidated 
in the manner provided by section 11 o^ an act [of the state of Califo-rnia] 
entltled 'An act creating a board of bank commlssloners, and prescrlbing 
their duties and powers,' approved March 30, 1878, and as amended by an 
act app!Poved March 10, 1887; and that such proceedings were thereafter 
duly ha^ :in sald action, that, by an order of said superior court on that 

behalf duly made and entered of record, this plaintiff was, on the day 

of March, 1892, appolntéd temporary receiver of said savlngs bank, and 
authorlzed and dlrected to take possession of ail its assets of every kind 
and character, and to collect and préserve the same pending said action. 
That on :tl|^ /2d day of August, 1892, said action came regularly on for trial, 
and judgment was duly recovered by the plaintiff therein, and entered, 'that 
the défendant corporation, the sald California Savlngs Bank of San Diego, 
and ail its managers, offlcers, coimselors, attomeys, agents, and others acting 
in aid or assistance of it or them, be, each and every one of them, and 
are, each and every one of them, enjolned and prohibited from the transac- 
tion of âny further business as said corporation.' And It was further In and 
by said judgment and decree 'orderéd and adjudged that Eli H. Murray, of 
the clty ot San Diego, Is hei-eby appolntéd receiver of aU the assets and 
pi-opertles Of the sald défendant corporation, and that he is hereby empowered 
to sue for ànd prosecute to détermination ail indebtedness due said défendant, 
and to colleét, adjust, aiïd settlé 'ail clalms In favor of said défendant, and that 
he shall hftve the right to défend ail suits Instltuted agalnst said corporation, 
and that he shall allow and adjnst, under the control of this court, ail the 
clalms agalnst said bank, and, when determined, shall pay to the creditors of 
said bank such dividends as may from time to tlme be dedared by this com-t, 
and to do and perform such further acts as may be provided by law or the 
further order of this court;' and that thereupon this plaintiff duly qualifled 
as such receiveTj and entered upon the discharge of his duties as such; and 
that said ju(^gment has never been set aside or modifled, but still reniains 
In full force and effect; and this plaintiff ever since has been, and now is, 
the duly-qualifled and acting receiver of said savlngs bank." 
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It is clear that the proceeding in the name of the people of the 
State oif California, of which the superioi' court, at the instance of 
the attorney gênerai of the state, took jurisdiction, was by virtue of 
section 11 of the act of the state creating the board of bank com- 
missioners, and prescribing their duties and powers, of March 30, 
1878, (Stat. 1877--78, p. 740,) as amended by an act approved March 
10, 1887, (Stat. 1887, p. 90.) As so amended, the section reads: 

"Sec. 11. If such commissioners, on examinatlon of the affairs of any corpo- 
ration mentioned in thls act, shall flnd that any such corporation has been 
guilty of violating its charter or law, or the provisions of this act, or is con- 
ducting business in an unsafe mapner, they shall, by an order addressed 
to the corporation so ofCending, direct discontlnuance of such illégal and 
unsafe practices, and a conformity with the requirements of its charter and 
of law nnder thiS act; and, If such corporation shall refuse or neglect 
to comply with such order, or whenever It shall appear to said cotamlssloners 
that it is unsafe for any such corporation as In this act mentioned to continue 
to transact business, they shall notify the attorney gênerai of such fact, 
who, after examinatlon, in his discrétion, may commence suit in the proper 
court against such corporation, to enjoin and prohibit the transaction of any 
further business by such corporation; and upon the hearing of the case, if 
the judge of the court where the case Is tried shall be of the opinion that 
it is unsafe for the parties interested, or for such corporation, to continue to 
transact business, and that such corporation or institution is insolvent, he shall 
issue the injunctlon applled for by sald commissioners and attorney gênerai, 
who shall cause said injunction to be served acoording to law; and said judge 
shall further direct said commissioners to talce such proceedings against 
such corporation as may be decided upon by its creditors. If any cor- 
poration mentioned In this act, whIch Is now insolvent, or which may 
hereafter become insolvent, or be thrown into liquidation by process 
of law, or by the order or consent of its stockholders, directors, managing 
offlcers, managers, or creditors, the aflCairs of such corporation shall be 
closed, and the business thereof settled within four years from the time 
it shall be declared to be insolvent, or be thrown into liquidation, as the case 
may be, unless at the expiration of such time it shall obtain the consent, in 
writing, from a majority of the board of bank commissioners, to continue 
in liquidation for a longer period. The bank commissioners shall, however, 
hâve no power to grant a contlnuance for such purpose for a longer period 
than one year at each time. Any corporation mentioned hereln, now In 
liqtiidation, or that may be hereafter thrown into liquidation, shall make 
semi-annual reports of the condition of its affairs to the bank com- 
missioners, in the same manner as the solvent banlcs mentioned in this 
act, and in addition thereto shall state the amount of dividends pald, 
debts coUected, and the amount reallzed on property sold, if any, since the 
previous report. The bank commissioners shall hâve the power and it Is 
hereby made their duty, to examine the condition of every such corporation 
in liquidation. In the same manner as in the case of solvent banks; and shall 
hâve a gênerai supervisory control of any such corporation. They shall 
hâve the power to designate the number of offlcers and employés necessary 
to close up the business of any such corporation, and to flx the salaries of the 
same; and shall do ail in their power to make such liquidation economical 
and as expedltious as the interests of the depositors and stockholders wlU 
admit. The bank commissioners are hereby empowered to examine into the 
affairs of aU banks in process of liquidation, at the time of the passage of 
this act. When any such bank shaU hâve been for two years next iSreceding 
the passage of this act, in process of liquidation, or when any such bank 
shall hâve been in liquidation for two years from the time It was declared 
Insolvent, or thrown into liquidation, the bank commissioners shall hâve the 
power to direct that the business of the bank shall be closed, and may 
designate a time when such dosing shall be effected, and may limlt the num- 
ber of olScers and employés, flx their salaries, and make such other orders 
as are necessary for the economical and expedltious administration of the 
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aff^i^s.^ft}ie bank. If any pflcer or employé of any Insolvent corporation, 
ménti^ned In. this act, shaÙ refuse to oomply wlth the provisions of tUs 
seéada; or ai?regard or refuse to obey the directions of sald bank commls- 
sionersy îgiveii in accordance witli the provisions of this act, sueh offlcer or 
employé shall be punlshed by a fine of not less than flve hundred dollars, or 
by Iniprisonment in the county JaU for not less than one year, or by both 
sùch fine, and imprlsonment, as a court of compétent jurisdlction may déter- 
mine." 

The reniedy pursued by the attomey gênerai in the name of the 
peôple of the state in the case of the savings bank in question being 
statutory only, the court that took jurisdiction for its enforcement 
was limited in its powers by the statute under which it acted. East 
Tennessee, V. & G. E. Oo. v. Southern Tel. Co., 112 U. S. 306, 5 Sup. 
Ot. 168; Windsor v. McVeigh, 93 U. S. 274. It will be seen that the 
suit the attorney gênerai is by the statute authorized to commence 
is one "to enjoin and prohibit the transaction of any further busi- 
ness by such corporation." And the statute proceeds to declaxe 
that if , uppn the hearing of the case, "the judge of the cc-urt where 
the case is tried shall be of the opinion that it is unsafe for the 
parties interested or for such corporation to transact business, and 
that such corporation or institution is insolvent, he shall issue the 
injunctioti applied for by said ccaninissioners and attorney gênerai, 
who shall cause said injunction to be served according to law; and 
said judge shall further direct said commissioners to take such 
proceedings against such corporation as may be decided upon by 
its credltors." 

That is the extent of the judgment authorized by the statute to be 
entered in the suit authorized by the attomey gênerai; that is to 
say, the enjoining of any further transaction of business by the ia- 
solyent corporation, and an order that the commissioners take 
such proceedings against such corporation as may be decided upon 
by its credltors. The appointment of a receiver in sueh a judg- 
ment was beyond the power of the court, because beyond the scope 
of the statute under and by virtue of which alone the coijrt was 
acting. A receiver is an ofiflcer of the court, and, when appoint- 
ed, and his powers put in motion, the property of which he is appoint- 
ed receiver passes into the custody of the court; the purpose of 
such proceeding being to préserve the property pending the litiga- 
tion, so that the relief awarded by the judgment, if any, may be 
effective. No such purpose is manifested by the provisions of the 
bank commissioners' act, under which the attorney gênerai proceed- 
ed in the casé in question. This is further shown by the very next 
clause of the statute, which reads: 

"If any corporation mentioned in this act, which is now insolvent, or which 
may hereaf ter become insolvent, or be thrown into liquidation by process of 
law, or by the order or consent of its stockholders, dlrectors, managing offlcers, 
managers; or credltors, the affaira of such corporation ehall be closed and the 
business thereof settled within four years from the time it shall be declared 
to be insolvent, or be thrown Into liquidation, as the case may be, unless, at 
the expiration of such time, it shall obtaln the consent, In vyrlting, from a 
majority of the board of bank commissioners to continue in liquidation for 
a longer period. The bank commissioners shall, however, hâve no power to- 
grant a contlnuance for such purpose for a longer period than one year at 
each time." 
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It Is said for the plaîntiff that the superior court had jurisdiction 
"under either section 11 of said act of 1878, or section 565 of the 
Code of CivU Procédure, [of California,] to make tlie appointment, 
proYided that the creditors of the corporation came in and requested 
or consented to such appointment; and aiso upon the application 
of the stockholders or directors, and that, as the complaint does 
not show that there was no such application in that action, this 
court must présume that there was, if such presumption is neces- 
sary to uphold the appointment of the receiver." In the first place, 
no inference can be indulged in favor of the plaintiiï that the judg- 
ment or order relied on to sustain the suit was based upon a com- 
plaint in intervention by the creditors, stockholders, or directors 
of the corporation. The gênerai rule is that a pleading is taken 
most strongly against the pleader; and surely, where, as in this 
case, the complaint allèges that a certain judgment was entered in 
an action brcoight by the attorney gênerai in the name of the people 
of the State àgainst a corporation created by it, it cannot be pre- 
sumed that such judgment was ia fact based upon a complaint in 
intervention, âled in the action by some third party or parties. In 
the second place, neither creditors, stockholders, nor directors of 
a corporation could become parties, by intervention or otherwise, 
to a proceeding the object of which was to enjoin a corporation from 
•carrying on its business in accordance with its charter. That jwwer 
belongs alone to the state that grants the franchise. Section 565 
of the Code of Civil Procédure of California provides that, upon the 
dissolution of any corporation, the superior court of the ccunty in 
which the corporation carried on business or has its principal place 
of business, op application of any creditor cf the corporation or of 
any stockholder or member thereof, may appoint one or more persons 
to be receivers or trustées of the corporation, etc. That section is 
manifestly inapplicable to the facts of the présent case. 

The demurrer must be sustained, upon the ground that the com- 
plaint does not show a right in the plaintiff to bring the suit. So 
ordered. 



MORTON V. UNITED STATES. 

(District Court, D. Indiana. January 15, 18M.) 

No. 4,808. 

Clebks of CiBCtriT Court of Appeals— Fées and Salaky. 

Under the judiclary act of March 3, 1891, §§ 2, 9, a clerk of the circuit 
court of appeals is entltled to retaln from the fées and émoluments of 
his office, after payment of aU other expenses, a sum not exeeedlng $500, 
in addition to his salary of $3,000. 

At Law. Action by Oliver T. Morton against the United States 
to recover fées as clerk of the circuit court of appeals for the 
seventh circuit. Heard on demurrer to the pétition. Overruled. 

A. C. Harris, for petitioner. 

Frank B. Burke, for the United States, 
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I MAXSSRi : District Judgfr. : Tliis pétition is brought under the act 
of MarahuiS, 1887, whicb constitutes the district court a court ot 
claimS iâ certain cases. ; The petitîoner is clerk of the Circuit court 
of appeals for the seventh judicial circuit, and sues to recover 
$371.20 ;of the fées and émoluments of his ofBce, which, he has 
covered into the treasury of the United States, under protest, upon 
deniand of the comptroUer of the treasury; He claims that the 
amount in controTersy Jbelongs to him under the act of conerress 
creàting the circuit court of appeals. 26 Stat. 826 et seq. The 
suit involves an adjudication in regard to the compensation to 
whichithe clerk is entitled under said act The money sued for is 
the whOle amount of the fées and émoluments of his office for the 
year ending December 31, 1892, less the amount paid out for office 
expenaes, including clerk hire, which he was allowed to retain. 

Do thèse fées belong tO the clerk? This dépends upon the con- 
struction to be given to sections 2 and 9 of said act. So much of 
section 2 as has any application to the question is as foUows: 

"AM the salary of tlie clerk of the court shall be thre© thousand dollars 
a year to be pald lu equal proportions quarterly. The coats and fées in 
iSxe suppejne court now proylded for by law shall be costs and tees In the 
circuit! ëo-urt of appeals; alid the same shall be expended, accounted for 
and j^àld for, and pâld OTér to the treasury department of the United 
States in the same manner as is provided In respect of the costs and fées 
In the suprême court." , ; 

Section 9 is as foUows: 

"Thàt the marshals of the several districts In which said circuit court of 
appeals may be held shall, under the direction of the attomey gênerai of the 
United States, and with his approval, provide such rooms in the public 
buildings of the United States as may be necessary, and pay. ail Incidental 
expenses of said court, including criers, ballififs and messengers: Provided, 
however, that in case proper rooms cannot be provided in such buildings, 
then the said marshals, with the approval of the attoraey gênerai of the United 
States, may, from time to tlme, lease such rooms as may be necessary for 
such courts. That the marshals, criers, clerks, balllffs and messengers 
shall be aHowéd the same compensation for thelr respective services as are 
[is?] allowed for similar services In the exlstlng circuit courts." 

Counsel for the petitioner contends with great earnestness that 
the clerk is entitled to the salary provided for in section 2, and, in 
addition thereto, to retain eut of the fées and émoluments of his 
office the same amount which clerks of existing circuit courts are 
allowed to retain. The district attorney, on the other hand, in- 
sista that he is only entitled to his salary of |3,000 a year; and that 
the last paragraph of section 9 only relates to such incidental ex- 
penses of the court and its offlcers as the marshal is authorized to 
pay, and has no relation to the compensation of the clerk for his 
services. Sections 2 and 9 ought to be so construed as to give full 
effect to the language of each. They ought not, however, to be 
construed, unless incapable of other construction, in such a manner 
as to give the clerk of thte circuit court of appeals the salary pro- 
vided for in section 2, and also the right to retain, in addition 
thereto, the same amount ont of the fées and émoluments of his 
office as is allowed in the case of the clerks of the circuit courts. 
Such a construction wotild resuit in double compensation. It 
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wouW make his compensation larger than that received TSj the 
clerk of the suprême court of the United States, and nearly twice as 
large as that receired by the clerks of the circuit courts. It can- 
not well be doubted that no such resuit was contemplated by the 
framers of the statute. StUl, if the language employed necessarily 
forbids any other construction than one leading to such a resuit, it 
would be the duty of the court to adopt and enforce that construc- 
tion. 

I think the apparent conflict may be reconciled by regarding sec- 
tion 9 as fixing the full measure of compensation which such clerk 
is entitled to receive. This section enacts that the clerk of the 
circuit court of appeals shall be aUowed the same compensation 
for his services as is allowed for similar services in the existing 
circuit courts. It may be suggested that this provision was in- 
tended to flx the fées which may be lawfully taxed and coUected 
as between the clerks and the litigants, and not as providing for the 
disposition of the fées when coUected. This construction would 
make the compensation of the clerk the amount of his salary, and 
no more. I am not, however, disposed to adopt this construction, 
because the stâtute déclares that he shall be allowed the same 
compensation for his services as is aUowed for similar services in 
the existing circuit courts. This, in my opinion, was intended 
to flx the limit of his compensation. He is to be allowed for his 
services the same compensation as is allowed to the clerks of ex- 
isting circuit courts for similar services. The clerks of existing 
circuit courts are entitled to receive, for ail services rendered by 
them, $3,500 a year. If the clerks of the circuit courts of appeals 
are to receive the same compensation as clerks of existing circuit 
courts for similar services, then they cannot receive a larger sum 
for ail services rendered by them than |3,500 a year. The clerks of 
the circuit courts receive their compensation out of the fées and 
émoluments of their offices, which they are allowed to retain with- 
out covering the same into the treasury. The method in which 
their compensation is paid is not material. The fées are coUected 
under authority of law, and they belong to the United States as 
much as though they had been covered into the treasury. In my 
opinion, the clerk of the circuit court of appeals is entitled to the 
same compensation as the clerks of the existing circuit courts, — 
that is to say, |3,500 a year, and no more. 

This construction is in harmony with that which has been uni- 
formly applied in référence to the compensation of district attorneys 
of the United States. Thèse offlcers, except in California and the 
southem district of New York, are each allowed a salary of f200 a 
year. Eev. St. § 770. Their compensation is fixed by another 
section as foUows: 

"No district attomey shall be allowed by the attorney gênerai to retain 
of tbe fées and émoluments of his ofllce, * • • for his personal com- 
pensation, • • ♦ a eum exceeding six tiiousand dollars a year." Id. 
§ 835. 

With some exceptions, each United States marshal is allowed a 
salary of |200 a year. His compensation to be retained out of the 
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fée»; and emolumeiits M his Office Is not to exceed' $6^(}0Ô à' ^^r. 
TMè' Jièactîcal construction giren to the law relating to ite cbm- 
penîatioà of district àttorneys and marshals lias been to regard the 
salaryas a part of the |6,000 of compensation to which eàch of 
thesè officers is entitled. This construction by the treasury de- 
partiïiént was well knpwn and ùnderstood by the congress, and it is 
faiï" to présume that it was the législative intent that the like con- 
struction should be given to the sections of the statute under con- 
sideratiOh. The plaiùtiff is therefore entitled to retaih, in addition 
to bis ëalary, for his personal compensation out of the fées and 
emolùnjents of his office, the Sum of |500 a year, if so much reniains 
after thè other expenses recjiiired to be paid therefrom are satisfied. 

The'complaint sholys that thé sum of 1371.20 of the fées and 
émoluments of his office remained at the end of the first year, after 
the payiillént of ail other eXpenses. In my opinion, the clerk is 
entitied to retain for his personal compensation, out of such remain- 
ing feés and émoluments, a sum not exceeding |500 in addition to 
his sàlâry. It foUows that he was entitled to retain the entire 
amount bf the fées and émoluments remaining in his hands at the 
end of the year, in addition to his salary. The action of the 
treasury department in compeUing him to cover the same into the 
treasuiy Airas wrongful. The payment having been made by the 
plaintiff under compulsion and over his protest, he is entitled to 
maintain an action to recover the same. U. S. v. Lawson, 101 U. S. 
164. 

The dëmurrer to the pétition wUl therefore be oterruled, and it is 
so orderedj to which ruling the défendant excepts. 



. UNITED STATES v. BISNBR & MENDBLSOHN CO. 

(Circuit CoTirt of Appeals, Second Circuit. January 12, 1894.) 

No. 57. 

CuBTOMs DuTiHS— Classification— Malt Extract. 

A fluid compound labeled, advertised, and sold in bottles as "malt 
extract" Is dutlable as such, tlioUgh it contains but 12 per cent, of malt 
esrtract, under paragraph 338 of the tariff act of 1890, and not as a pro- 
prietary medicine, uudar paragraph 75. 54 Fed. 671, reversed. Fergu- 
son V. Arthur, Sup. Ct 861, 117 U. S. 482, distingulshed. 

This is an appeal from a décision of the circuit court for the 
Southern district of New York, (54 Fed. 671,) reversîng a décision of 
the board of général appraisers which affîrmed the coUector's classi- 
fication for duty of certain fluid malt extract. The merchandise is 
Johann Hoft'S Malt Extract, imported in bottles. Reversed. 

During the year 1891 the Éisner & Mendelsohn Company imported 
from a foreign country into the United States at the port of New 
York certain merchandise, consisting of a fluid, in colored, molded 
glass bottles, holding each not itnore than one pint, and not less than 
one quarter of a pint, and labeled "Johann HofE's Malt Extract." This 
merchahdiMe ivas classifled for duty at the rate of 40 cents per gal- 
lon, as "malt extract,' fluid, in bottles," under the provision for such 
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malt extract contalned in paragraph 338, Schedule H, of the tarifl 
act of October 1, 1890, (26 Stat. 590,) and duty at the rate of 40 
cents per gallon was exacted of the importer on the contents of the 
bottles by the collecter of customs at that port; and on the bottles 
duty was also exacted by the collecter of the importer at the rate 
of IJ cents per pound, under the provisions of paragraph 103, 
Schedule B, of the same tariff act, (26 Stat. 571.) Against the 
aforesaid classiflcation of this merchandise, and against the ex- 
action on the contents of the bottles of a duty at the rate of 40 cents 
per gallon, and against the exaction of duty on the bottles at the 
rate of 1^ cents per pound, the importer protested, claiming that 
his merchandise was dutiable at the rate of 25 per centum ad 
valorem, in accordance with the rulings of the treasury department 
contained in section 2867, June 19, 1876, and section 4834, AprU 19, 
1881, and the provision for "médicinal proprietary préparations" 
contained in paragraph 75, Schedule A, ofthe same tariff act, (26 
Stat. 570.) 

The board of United States gênerai appraisers, to whom the col- 
lecter, in pursuance of section 14 of the customs administrative act 
of June 10, 1890, (26 Stat 137,) transmitted the importer's protests 
and ail other things required by that section, afflrmed the action 
of the collecter. As te se much of the décision of the board ef ap- 
praisers as afflrmed the action ef the collecter as te the contents ef 
the bottles, the importer, pursuant to section 15 of the said customs 
administrative act, applied to the circuit court of the United States 
for the Southern district ef New York for a review of the questions 
of law and fact involved therein. Upon the return made by the 
said beard of appraisers, and upon évidence subsequently taken in 
the said circuit court, and establishing other facts below referred 
to, the said circuit court reversed the décision of the said beard ef 
appraisers, and held that the contents ef the bottles were dutiable 
at the rate of 25 per centum ad valorem, as a médicinal proprietary 
préparation, as claimed by the importer in his protest. 54 Fed. 
671. From the judgment of the said circuit court the United States 
appeals te the United States circuit court ef appeals for the second 
circuit. 

Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. 
S. Atty. 
Charles A. Kay, fer Eisner & Mendelsohn Ce. appellee. 

Before WALLACE, LACOMBE, and SHIPMA^, Circuit Judges. 

LACOMBE, Circuit Judge. The tariff act of October 1, 1890, 
contains the follewing : 

Paragrapli 75: "AU médicinal préparations, Including médicinal proprietary 
préparations, of which alcohol is not a component part, and not specially 
provlded for in this act, 25 4 ad valorem." 

Paragraph 338: "Malt extract, fluid, In casks, twenty cents per gallon; In 
bottles, or jugs, forty cents per gallon; solld or condensed, forty per centum 
ad valorem." 

There are other provisions cevering bottles, generally, imported 
full, wMch need not be considered, as the importer's protest did not 

V. 59 F. no. 3— 23 
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set forth the paragraph.under which they now daim the bottles 
should be elftssed. The collector assessed duty under paragrapli 
338; the importer claims that the mefchandiee should be classifled 
irnder paragçaph 75. 

Johann Hoff's Malt Extract is a compound of several ingrédients, 
prepared according to a secret formula. It is a médicinal pro- 
prietary préparation. It contains a little alcohol, which, however, 
has net been added as a component, but is generated in the mixture 
itself. The malt extract in the compound bears to the other in- 
grédients the proportion of; 12 to 88; but it is advertised, labeled, 
and described by the Bçiakers and their agents as a malt extract, 
is imported as such, and has been at ail times bought and sold as 
a malt extract in the trade and commerce of this country. Other 
proprietary préparations containing malt, extract are similarly ad- 
vertised, labeled, described, bought, and sold, each with the name 
of the particular proprietor preflxed to the words "malt extract." 
The trade nomenclature of thèse articles has an important bearing 
upon the interprétation to be given to the 338th paragraph above 
cited. "In flîing the classification of goods for the payment of 
duties, the name or désignation of the goods is to be understood in 
its known commercial sensé. • * • Their dénomination in the 
m^arket wUl control their classification, without regard to their 
scientific désignation, the material of which they may be made, or 
the use to which they may be applied." Twine Co. v. Worthington, 
141 U. S. 471, 12 Sup. et. 55. Besides the malt extracts which are 
thus prepared according to secret formula, there are others which 
are made according to the public and well-known formula of Baron 
Liebig, given in the United States and German pharmacopoeias. 
Thèse vary in consistency from a dry powder to a semi-fluid, being 
imported and bought variously in barrels, bottles, jugs, by the 
pound or by the gallon. This is sometimes designated in the trade 
"Malt Extract," sometimes "liebig's Malt Extract," and sometimes 
"Malt Extract," with the maker's name preflxed; as, "Loeflund's 
Malt Extract," "Lehn & Fink's Extract of Malt." (The terms "malt 
extract" and "extract of malt" are interchangeable in the trade.) 
Proprietary as well as nonproprietary malt extracts are made in 
this country, — Trommer's Extract of Malt at Premont, Ohio, and 
others elsewhere. 

Prier to 1890, none of thèse malt extracts were described eo 
nomine in the tarifif acts. As far back as 1875, (Synopsis Treasury 
Décisions No. 2,388,) malt extract was classifled for duty as "béer." 
In 1876, (Id, 2,867,) Johann HofE's Malt Extract, imported in bottles, 
was held by the treasury department not to be covered by the ruling 
of 1875, but to be dutiable as a proprietary medicine. In 1881, (Id. 
4,834,) the same article was classifled as a proprietary medicine, even 
when imported in casks. In 1885, (Id. 6,917,) Loeflund's Malt Ex- 
tract was similarly classifled; and in August, 1890, (Ed. 10,157,) 
another extract of malt, whose name does not appear, was classifled 
as a food product, and held dutiable as a nonenumerated manu- 
factured article. In view of the fact that there were known to 
trade so many diflEerent varieties of malt extract, bought and sold as 
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such, soine with the maker's or proprietor's name, and some with- 
out, some dry, some coHdenséd, some semi-fluid or semi-solid, (tMcker 
than ordinary molasses, as one of the witnesses describes it,) and 
some fluid, and of the further facts that différent rates of duty had 
been from time to time assessed upon it under treasury rulings, and 
that both proprietary and nonproprietary malt extracts are manu- 
factured in this country, it seems reasonable to infer that when 
congress imposed a duty npon malt extract, if fluid and in casks, 
at 20 cents a gallon; if fluid and in bottles or jugs, at 40 cents a 
gallon; and, if solid or condensed, at 40 per cent ad valorem, — it 
intended to cover ail the known kinds of malt extract in ail the 
knowi} conditions in which it is imported. Certainly the language 
used in the tariff act, construed according to the ordinary rules of 
interprétation, supports such conclusion. The duty laid on médic- 
inal proprietary préparations is exclusive of such as are elsewhere 
in the act speciaUy provided for; and, although Johann Hoiï's Malt 
Extract be a médicinal proprietary préparation, it is specially pro- 
vided for by the term "malt extract," since it is as a malt extract 
that it is described, labeled, advertised, bought, and sold. 

In our opinion, this case is not controUed by the décision of the 
suprême court in Ferguson v. Arthur, 117 U. S. 482, 6 Sup. Ct. 861. 
In that case the gênerai provision as to calcined magnesia was, as 
the court held, by its tenus applicable only to the single kind of 
magnesia that was sold in bulk by the pound, whereas the pro- 
visions of paragraph 338 of the act now under considération are 
manifestly enlarged so as to cover malt extract in ail conditions of 
consistency, and whether in bulk or in such smaller packages as are 
frequently characteristic of proprietary préparations. Moreover, 
in the Ferguson Case the paragraph touching proprietary prépara- 
tions did not, in terms, exclude such préparations as were else- 
where speciflcally provided for. 

The décision of the circuit court is reversed, and the classification 
of the board of gênerai appraisers afSrmed. 



UNITED STATES v. WARNER. 

(District Court, D. Washington, N. D. January 16, 1894.) 

No. 690. 

PosT Opficb— Obscbnb Sbalbd Lettbks. 

The mailing of an obscène private sealed letter Is not withln the pro- 
hibition of Rev. St. § 3893, even as amended September 26, 1888, by in- 
serting the' word "letter;" for ail the enumerating words are limited by 
the concluding words "or other publication." U. S. v. Wilson, 58 Fed. 
768, foUowed. 

At Law. Indictment of J. M. Warner for mailing an indécent 
letter in a sealed envelope, in violation of section 3893, Eev. St., 
as amended by Act Sept 26, 1888, (1 Supp. Bev. St. [2d Ed.] 621.) 
Demurrer sustained. 
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Wm, H. BriiJter, U. S. Atty. 

A. B. Jones and C. W. Turner, for défendant 

HANFOBD, District Judge. Tlie question raised by the demur- 
rer to the indictment in tMs case is wliether the sending by mail 
in a sealed envelope of a personal written communication from one 
individual to anotlier is a crime, cognizable in this court. The 
indictment ds founded upon' section 3893, Rev. St., wliich, as amended 
by Act Sept. 26, 1888, (1 Supp, Kev. St [2d Ed.] 621,) reads as foUows: 

"Eyery oWcene, lewd or lascivlous book, pamphlet, picture, paper, lettcr, 
wrlting, ptltat,' or other publication of an indécent character, * * • 
wbetlier sekled as first-dass matter or not, are hereby declared to be non 
mailable matter. ,♦ * * And every person wlio siiall knowingly deposit, 
or cause to be deposited for mailing or delivery, anything declared by tbis 
section to be non mailable, • « * shall, for eacb and every offense, be 
flned. • • •" 

The suprême court of the United States in the case of U. S. t. 
Chase, 135 TJ. S. 255, 10 6up. Ct 756, gave an authoritatlTe inter- 
prétation to this law, as it stood previous to the amendatory act 
of 1888,asfollows: 

"In the statut© under considération, the word 'wrlting' Is used as one of 
a group or claaa of words,— book, pamphlet, picture, paper, wrlting, print,— 
eaçh of whlch Is ordinarily and prima facie understood to be a publication; 
and the enumaratlon concludes wlth the gênerai phrase 'or other publication,' 
whlch appllés to ail the articles énumerated, and marks each wlth the com- 
mon quality indicated. It must therefore, according to a weU-defined raie 
of construction, be a publlsh-ed wrlting whldi Is contemplated by the stalute, 
and not a priyate letter, on the outside of whlch there Is nothlng but the 
name and address of the person to whom It Is written." 

It is impossible to follow the rule of construction wMch the su- 
prême court has applied to this statute, and yet hold that the word 
"letter," interpolated into it by the amendment, is not qualîfled 
by the gênerai phrase "or other publication." It is also hard to 
give the amendment any effect, and yet hold that mère private let- 
ters of an indécent character are not within the inhibition of 
the statute. The question is therefore perplexing. I am unable 
to agrée with Judge Eoss, who, in passing upon the same ques- 
tion, in the case of U. S. v. Andrews, 58 Fed, 861, is reported as 
saying that: 

"It is dilBcult to see how the Intent of congress to exclude ail letters of the 
character denounced could bave been made plalner." 

The opinion of Judge Morrow in the case of U. S. v. Wilson, 58 
Fed. 768, contains a careful reyiew of the history of législation and 
of the authorities upon this subject, and, for reasons which to me 
appear to be suflQcient, he sustained a demurrer to a similar indict- 
ment. After délibération I am in doubt. I cannot say that the 
facts stated bring the case clearly within the intent and letter of 
the statute. The courts of the United States hâve no power to 
punish an act which is merely wrongful, nor, by construction, to 
include within the pénal statutes offenses which are not plainly 
specifled. Being conscious of having an actual doubt in this case. 
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wMch I consider that a reasonable mind may justly entertain, I 
am constrained to foUow the décision of Judge Morrow in U. S. v. 
Wilson. 

The demurrer is therefore sustained, and the indictment will be 
quashed. 



UNITED STATES v. JARVIS. 

(District Court, N. D. Washington. January 16, 1894.) 

No. 708. 

i, PosT Office — Obscène Sealbd Lettebs. 

Tbe mailing of an obscène prlvate sealed letter is not within ttie prohibi- 
tion of Rev. St. § 3893, as amended September 26, 1888. U. S. v. Warner, 
59 Fed. 355, followed. 

3. Samb— Epithbts on ESvelope. 

The word "notorious," when written on the outside of a letter, after 
the name of the person addressed, as follows, "Room 32, Pease House, 
Front St., City, The Notorious," Is not "obviously intended to reflect in- 
jnriously on the character or conduct of another," and the mailing of 
such letter is therefore not within the prohibition of the statute. 

At Law. Indictment of George Jands for mailing letters of an 
indécent cliaracter in sealed envelcpes, upon the outside of which 
scurrilous epithets were written, in violation of the act of Septem- 
ber 26, 1888, (1 Supp. Rev. St. [2d. Ed.] 621.) Demurrer sustained. 

Wm. H. Brinker, U. S. Atty. 
D, O. Finch, for défendant. 

HAKPORD, District Judge. The indictment contains several 
counts, each charging the défendant with having sent, by mail, a 
private sealed letter of an indécent character, in violation of the 
act of September 26, 1888, (1 Supp. Eev. St. [2d Ed.] 621.) In this 
case, as in the case of United States v. Warner, I hold that the 
offense is not indictable by reason of the indécent matter contained 
in the letter. The United States attorney claims, however, that by 
an allégation to the effect that upon the envelope of each letter there 
was written an epithet, to wit, the words "The Notorious," calcu- 
lated and obviously intended to reflect injuriously upon the charac- 
ter of the person addressed, the case is brought within the first sec- 
tion of said statute, which reads as follows : 

"That ail matter otherwise mailable by law, upon the envelope or outside 
cover or wrapper of which, or any postal card upon which, any delineations, 
epithets, terms, or language of an indécent, lewd, lascivious, obscène, libelous, 
scurrilous, defamatory or threatening character, or calculated by the terms 
or manner or style of display and obviously intended to reflect injuriously up- 
on the character or conduct of another may be written or printed, or other- 
wise Impressed or apparent, are hereby declared non-mailable matter; * • • 
and any person who shall knowingly deposit, or cause to be deposlted, for 
mailing or delivery, anything declared by thls section to be non-mailable 
matter, * * * shall, for each and every offense, upon conviction thereof, 
be flned not more than five thousand dollars, or imprlsoned at hard labor not 
more than five years or both, at the discrétion of the court." 

The superscription upon the envelope, as set forth in the indict- 
ment, after the name of the person, is as follows : "Eoom 32, Pease 
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House, ProDt st., City, The Notorious." The epithet, altiioiigh 
presumaWy oiffensive to the person addressed, is not per se indé- 
cent, scurrilous, or defamatory, nor cf a threatening character, and 
the use of it, therefore, is not prohibited by the law, unless it is both 
calculated to reflect injuriously upon the character or conduct of a 
person, and obviously intended to hâve such injurions effect. The 
présent inquiry may be limited to the simple question whether or 
not the intention to reflect injuriously upon the character or conduct 
of any person ia obvious. From the style of the superscription it 
is not obvious that the words "The Notorious" were intended to 
characterize the person addressed, or any person. On the contrary, 
the Pease House woiild appear to hâve been intended to be desig- 
nated as "The Notorious." But, assuming that the epithet appliea 
to the person addressed, the words themselves do not necessarily 
reflect injuriously. Applied to a person without notoriety, they are 
meaningless. A man may be a notorious wit. Those who possess 
and exercise superior powers as orators, singers, or actors gain 
celebrity, and the holders of exalted positions are referred to as 
noted persons. Applied to persons of such character, the epithet 
would be considered by those acquainted with their réputations 
as being in bad taste, but not as implying any bad imputation. 
The démurrer will be sustained, and the iudictment quashed. 



EDISON ELECTBIC LIGHT CO. et al. v. WARING BLECTRIO CO. et al. 
(Circuit Court, D. Connecticut. January 6, 1894.) 

1. Patents— Infbingkment— Electric Lamps. 

The Edison Incandescent electrlc lamp patent (No. 223,898) is Infrlnged, 
as to clalm 2, by the Warlng lamp, (No. 497,038,) which only diflfers from 
It In that the Edison vacuum was to a large extent employed, but ren- 
dered somewhat less perfect by the introduction of a email quantity of 
bromlne gas. 

t. Same — Limitation bt Fobbign Patent. 

In determlnlng whether an Invention has been "prevlously patented" 
in a foreign country, so as to cause the American patent to expire wlth the 
forelgn one, under Rev. St. § 4887, the date of the actual sealing and 
îssuance of the foreign patent Is to be talien, although It is antedated, as 
in the case of English patents. Téléphone Co. v. Cushman, 57 Fed. 842, 
followed. 

In Equity. Suit by the Edison Electric Light Company and the 
Edison General Electric Company against the Waring Electric Com- 
pany and others for infringement of a patent On motion for a pre- 
liminary injunction. Granted. 

0. A. Seward, F. P. Fish, and B. N. Dyer, for complainants. 
Charles E. Perkins and W. E. Simonds, for défendants. 

SHIPMAN, Circuit Judge. This is a motion for a preliminary in- 
junction against the alleged infringement of the second claim of 
letters patent commonly called the "incandescent lamp" or the "fila- 
ment" patent, (No. 223^898,) dated January 27, 1880, to Thomas A. 
Edison. The patent has been, directly and indirectly, the subject 
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of exhaustive investigation before thé courts of thîs country, and 
waa carefully examined by the United States circuit court of ap- 
peals for this circuit in the case of Edison Electric Light Co. v. 
United States Electric Lighting Co., 3 C. C. A. 83, 52 Fed. 300. In 
the opinion of the court in that case, Judge Lacombe clearly states 
the history and the nature of the invention, which consisted, in 
gênerai, in substituting carbon "reduced in size to the filamentary 
forin, and placed in a nearly perfect vacnum," for illuminants, which 
had previously been the subjects of experiment; a change of ma- 
terial "which involved a reorganization of the lamp," and "presented 
the complète combination of éléments, which, for the flrst time 
in the art, produced a practical electric light." The second clalm 
is thus paraphrased by Judge Lacombe: 

"The combination of carbon, filamentary or thread-like In slze, and proper- 
ly carbonized, tised aa an Illuminant in an incandescent electric lamp, wlth 
a recelver made entirely of glass, and conductors passlng through the glass, 
and from which receivers the air Is exhausted to such an extent that dis- 
integration of the carbon, due to the air-washing action of surrounding gases, 
or to any other cause, is so far reduced as to leave the carbon practlcally 
stable." 

The défendants' lamp, called the "Waring Lamp," is the Edison 
lamp, with the alleged exception that in the receiver a nearly per- 
fect vacuum has not been created by exhaustion of the air, but 
that into the partially exhausted receiver a portion of bromine gas 
has been introduced. This introduction of bromine, and consé- 
quent lessening of the vacuum, it is claimed, produce a marked im- 
provement in the stability of the carbon, and in the diminution of 
the blackening of the glass of the lamp. This improved construc- 
tion is protected by letters patent to John Waring, No. 497,038, 
dated May 9, 1893. The spécification says that the atmospherio 
air may be partially withdrawn by means of an air pump, and the 
gas is then admitted. 

"This gas admitted to the globes, and dUuted by the air remalnlng In tbem, 
Is then partially withdrawn, and more gas allowed to enter; this procesa 
being repeated untU the extent to which the desired gas is diluted wltli 
foreign gases has become practically infinitésimal. If preferred, the at- 
mospheric air may be at flrst exhausted, as nearly as possible, and the de- 
rfred gas then admitted around the carbon. The amount of gas to be ad- 
mitted will, in practice, vary with the slze of the Inclosing chamber, with 
the nature of the gas, and probably, also, with the nature of the other dé- 
ments of the lamp." 

This vague description of the nltimate character of the vacuum, 
and of the amount of "desired" gas which was to be admitted, 
fumishes inadéquate data by which to ascertain with précision the 
extent of the departure from the Edison lamp. The question 
naturally arises, how much desired gas is admitted after the atmos- 
pherio air has been exhausted "as nearly as possible?" The de- 
fendants' afQdavits state the successive stei» which are taken in 
practice, and the résultant vacuum is given in a number of the 
affldavits with adéquate accuracy. 

Prof. Appleton gives the rasential features of the process, as he 
saw it in the ordinary manufacture of the lamps, as follows: At- 
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imospheric air was pumped from thé bulb by a mechanical pump,^ — 
pot by a mercury pump. Bromine vapor was allowed to flll tke 
bulb, 80 that the oi^ange-red color of bromine was visible therein. 
,Then loUowed pumpiûg by a mechanical pump, by which "bromine 
îYapbrand air are, to a large degree, removed." An ample amount 
of bromine vapor is again allowed to flll the bulb. A third me- 
chanical pumping follows, by which '^residual air and bromine vapor 
are largely removed, but some bromine vapor remains." The lamp 
la sealed by fusing the glàss opening. The gênerai conclusions, 
taken by themselves, of Prof. Appleton, and also of Prof. Carmichael, 
both compétent analytical chemists, whose affidavits are introduced 
by the défendants, would far from isatisfy the mind that a material 
departure from the exhaustion, which was the resuit of the Edison 
method of manufacture, had been sought in the Waring lamp. For 
example. Prof. Appleton says: 

"My conclusions, therefore, are that the Waring Electric Company is un- 
doubtèdly introducing bromine in its lamps, in the process of manufacture; 
that the bromine remains In them after their entry in the market. In a 
glven bulb, the quantity Is small, but it is perfectly recognizable by the 
chemlst; and it cannot, in an electric lamp, be fairly caUed unworthy of 
considération." , 

Prof. Carmichael says: 

"The vacuum, as deduced from the expérimenta cited, Is conslderably less 
perfect than that of the Edison lamp. By the ordinary factory test, of ob- 
servlng the duraition of the vibration of the carbonized filament, the Novak 
(Waring) lamps, as supplled to me, appeared to be less perfectly exhausted 
than the jEdlson lamps, as I bave ordinarily observed them in use." 

Other experts upon each side of this controversy are, however, 
able to state with more mathematical accuracy the exact nature of 
the vacuum, and they do not essentially differ in their conclusions. 
The aflSdavit of Mr. Howell, in behalf of the complainants, after say- 
ing that ail lamps exhausted to a high vacuum hâve residual gases 
remaining in them, which are "not common air, but are probably & 
mixture of gases, in which hydrogen prédominâtes," states as fol- 
lows: 

"The vacuum produced, la practice, in the Edison lamps, is about 1-30000 
of an atmosphère; i. e. 29,999 out of 30,000 units of atmosphère are removed 
from the globe. Or, In other words. If we assume the height of a mercury 
column at atmospherie pressure to be 30 Inches, such a column, connected 
to one of thèse lamp globes, will be depressed 1-1000 of an inch, due to the 
pressure of the residual gas within the globe. A very much lower vacuum 
or higher pressure than this, however, can be used, in practice, without de- 
stroying the commercial character of the lamp, even when no spécial gas is 
introduced into the globe. A pressure which will lower the mercury column 
1-100 of an inch, L e. a vacuum of 1-3000 of an atmosphère, would, I believe, 
be sufflcient for commercial purposes, wlthoiit the use of any of the sup- 
posedly Inert gases, although a higher vacuum is more désirable." 

The results of Mr. Howell's tests are as follows: 

"The Waring làmps contain a gas pressure which may be as high as 1-20 
of an inch In the case of the 16 O. P. and 25 C. P. lamps, and which runs 
from that pressure down to 1-100 of an inch in the case of the 32 G. P. and 
60 0. P. lamps. * * • In considerlng the efCeot of even so high a près-- 
sure as 1-20 of an Inch, It should be borne in mind that this means a vacuum 
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of 1-600 of an atmosphère, Involving the removal of 599 ont of 600 parts ot 
the air or other gases wlthin the globe." 

Mr. Thomas B. Stillman, for the complainants, found that each. 
eue of the 16 candie power Waring lamps which he tested con- 
tained a pressure of 1-666 of an atmosphère, or a vacuum in which 
665 ont of 666 units of gas are removed. 

Tuming now to the affidavits of the disinterested witnesses for 
the défendants, Profs. Wright and Anthony dévote themselves, 
substantially, to a statement of their opinions in regard to the im- 
proved character of the Waring lamp orer that of its Edison pred- 
ecessor, by reason of the introduction of bromine gas, which they 
think préserves the transparency of the walls of the lamp and the 
stability of the carbon. WhUe the question of the extent of an al- 
leged improvement upon an existing patented combination may be- 
come incidentally important, in ascertaining the character of the 
departure from the peculiarities of the invention which were de- 
scribed in and protected by the patent, it is obvions that the first 
and vital question is, were ail the éléments of the patented com- 
bination used in the second and improved invention in the manner, 
and to produce the resuit, described in the antécédent patent? 
Without, therefore, attempting to ascertain the correctness of Prof. 
Anthony's conclusion that the introduction of bromine into the 
chamber of an incandescent lamp is a new step in the art, whose 
results "are of the utmost importance," I shall confine myself to a 
considération of the question whether, before he took this step, he 
made use of the Edison entire combination, and whether the alleged 
improvement is an addition to, and not a substitute for, one of 
Edison's described éléments. 

The défendants' affldavits which are of importance in this con- 
nection are those of Profs. Carmichael and Kobb, and Mr. Charles 
A. Stone. Prof. Carmichael says that the Waring lamp contains 
residual gases which occupy about 1-2000 of the whole volume of 
the lamp, and the bromine vapor about 11-10000, and together 
1-625. Mr. Stone places the exhaustion of the Waring lamps be- 
tween 1-500 and 1-1000 of an atmosphère. The conclusion »f Prof. 
Robb — who, it is proper to say, has given more attention to this sub* 
ject than has either of the other experts for the défendants — ^is that 
the bromine gas in the Waring 16 or 25 candie power lamp is under 
a pressure, when the lamp is heated, of about the 1-500 of an at- 
mosphère. There is, therefore, no important disagreement between 
the experts on either side in regard to the vacuum in the lamps ot 
those respective powers. The estimâtes vary from 1-500 to 1-666 
of an atmosphère. It must be observed that Mr. HoweU's tests of 
50 candie power Waring lamps (not including those called '^Lot No. 
1," which tumed ont to be vacuum lamps manufactured by the 
Perkins Company) showed a high vacuum. He thinks that the 
vacuum in the 50 and in the 32 candie power Waring lamps ex- 
ceeded that in those of lower power. The experiments of the dé- 
fendants' experts had been limited to lamps of 16 and 25 candie 
power, and therefore I shall confine myself to the results which 
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flowed from those expérimenta, and whlch, of course, I assume to 
be true. 

The défendants' légal position is authoritatively stated in Sey- 
mour V. Osbome, 11 Wall. 516, as follows: 

"InventQrs;p( a combinatlon * « • cannot suppress subséquent Improve- 
ments, which are substantially différent, whether the new improvements con- 
sist In a new combination of the saine Ingrédients, or of a substitution of some 
newly-dlscOTéred Ingrédient, or of some old one, performlng some new func- 
tlon, net known at the date of the letters patent, as a proper substltute for the 
ingrédient wlthdrawn from the combination constituting their invention." 

Their theory is that the introduction of bromine gas into a globe 
only partially exhausted is the substitution of a newly-discovered 
ingrédient for the air exhaustioii of the Edison patent. What 
Waring puts into the receiver is not of prime importance, but the 
question to be solved is whether he exhausts the contents of the 
globe, whether air, residual gases, or newly-introduced bromine 
gas, to such an extent that when the globe is sealed he has used 
that part of Edison's combination to; such an extent that thereby 
the cafbon is rendered practically |table. The mère introduction 
of gases into the recéivër is not important, but if, before they hâve 
been introduced, Warinig takes away the atmospheric air and the 
residual gases, and af ter the new addition has been introduced he 
takes a^ay the contents of the globe, by exhaustion, so that a prac- 
tical vacUum finally remains, — not as high as Edison thought neces- 
sary'for the spongy and porous cotton thread which he carbonized, 
but a vacuum which renders practically stable a carbon fllamentary 
in size, aflod of whatever hard and dense material it may be com- 
posed,-^then Waring has taken the combination of Edison, however 
much he may hâve improved it by the residuum of bromine gas, which 
Prof. Garmichael estimâtes to occupy 11-10000 of the volume of 
the lamp. 

To ascertain the effect of the exhaustion by the Waring method 
upon the stability of the carbon, it is necessary to look at the resuit 
of Prof. Kobb's instructive experiments, which were as follows : 

Four Perkins 25 candie power lamps and four Edison 16 candie 
power Jamps were taken to the Waring factory. Two Perkins 
lamps (Nos. 1 and 2) and two Edison lamps (Nos. 1 and 2) were 
ieft unaltered. The remaining lamps (Perkins Nos. 3 and 4, and 
Edison Nos. 3 and 4) were opened, and partially exhausted, and treat- 
ed with bromine, as if they were Waring lamps, in the ordinary 
course of manufacture. The voltage required to raise the lamps 
to their normal candie power was measured: 

Perkins lamp No. 1 (original lamp 

" ••■ " 2( ■■'■■■■ 



Edison 



3 (bromine 

4( " 
1 (original 
2( " 
8 (bromine 

4(, " 



gave 35 C. P. 


at 47.7 \ 


olti 


" 25 C. P. 


" 48.0 


" 


" 25 C. P. 


" 50.9 


tt 


•• 25 C. P. 


" 49.5 


li 


" 16 C. P. 


" 56.8 


<f 


" 16 C. P, 


" 54.0 


< 


•' 16 C. P. 


" 59.0 


fi 


" 16 C. P. 


" 59.5 


II 



The four Perkins lamps were then run at 65 volts for ten heure, 
and at 75 volts for four hours. The Edison lamps were run eight 
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houre at an average of 78 volts. The candie power of tke lamps 
was then remeasured, at tlie same voltages as those at which the pre- 
ceding measurements had been made, and it waa found that: 

Perkins lamp No. 1 (original lamp) gave 13.6 C. P. 
" 3( " " ) " 13.8 C. P. 

" 3 (bromine " ) " 23.0 C. P. 
" " " 4( " " ) candie power could not be measured. aa 

filament brolie a few minutes before run 
ended. 
Edison " " 1 (original " ) gave 6.1 C. P. 

2( ' " ) " 4.4 C.P 

" S (bromine " ) " 9.9 C. P. 
" " 4( ' " ) •• 11.0 C. P. 

The second test was as foUows: 

"I took four lamps in the course of construction at the Warlng Electric 
Oompany's factory, and had them exhausted on the pump at the same tlme. 
Two of thèse lamps (Waring lamps Nos. 1 and 2) were fiUed with bromine, 
and two (Waring lamps Nos. 3 and 4) with air, the degree of exhaustion 
being identical in ail fom' lamps. The filaments in thèse lamps were intended 
for sixteen candie power lamps, and the voltage at Which the lamps would 
yleld sixteen candie power was measured at the physlcal laboratory of Trinlty 
Collège, and it was found that: 

Waring lamp No. 1 (bromine lamp) gave 16 C. P. at 118.0 volts. 
" 2( " " ) " 16 C. P. " 115.9 " 

8 (air " ) " 16 C. P. " 13S.9 " 

" " " 4 ( " •' ) " 16 C. P. " 136.9 " 

"The lamps were then run at 115 volts for tvifeuty hours. The candie power 
of the lamps was then remeasured at the same voltages as those at which the 
preceding meastu-ements had been made, and it was foimd that: 

Waring lamp No. 1 (bromine lamp) gave 16.0 C. P. 

■ 2 ( " '• ) " 16.0 C. P. 

" 3 (air " ) " 9.4 C. P. 

" 4( •■ " ) " 11.0 C. P. 

Thèse and kindred tests satisfy Prof. Eobb that the vacuum in 
the bromine lamps is so poor that if the vapor in the lamps had 
been air, instead of bromine, they would hâve been considered worth- 
less. 

In view of the présent condition of incandescent lighting in this 
country, I hâve no doubt that an Edison lamp, with the exhaustion 
which was given in the experiments, would be considered by the 
users of electric light as so far inferior to the ordinary standard 
of an Edison lamp as to be worthless, and would be discarded by 
those who were accustomed to the usual stability of an incandescent 
lamp. But thèse experiments show, to my mind, when read in 
connection with the other affldavits of the défendants, that Waring 
intentionally used the principle of exhaustion to a generous degree, 
and that the vacuum ingrédient of Edison was to a large extent 
employed, and its beneflts were partially enjoyed. Waring took 
the lamp which Edison gave in 1880, and which was the first prac- 
tical incandescent electric light, and used ail the ideas which were 
flnally embodied in the Edison lamp, but used ihe idea of exhaustion 
to a more limited extent than the original inventer thought was 
necessary. Nevertheless, without the large exhaustion of the at- 
mospheric air and the gases which Waring accomplished, his lamp 
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wpiild be a failure. It will not be claimed that the inventor of an 
lij^prpiTemeiit upon a previously patented combination can use one 
of the Ea<»nted, éléments in a dwarfed and incomplète way, but by 
its use receive the old résultant benefit, and escape the charge 
of infringement by reason of the low percentage of such use. The 
défendants' theory is that its use is so far unlike that of Edison that 
it can properly be said to be radically différent. That theory is 
not sûpported în the Waring spécification, and it does not seem to 
me to be sûpported by the facts. The statement in the spécifica- 
tion that the atmospheric air may be at first exhausted as nearly as 
possible, and the desired gas then admitted, is significant. The 
amount of gas admitted Profs. Appleton and Carmichael's afiadavits 
show to hâve been small. 

The défendants claim that the Edison patent, which was dated 
January 27, 1880, has expired, by reason of the expiration of the 
British patent No. 4,576, for the same invention, antedated to No- 
vember 10, 1879, but not sealed, and the spécification of whieh was 
not enroUed until after the United States patent in suit had been 
Issued. Tbis question was recently examined by Judge Jenkins 
in Téléphone Co. v. Cushman, 57 Fed. 842. He refers to the varions 
décisions upon the question, and concludes that the invention is 
not patented abroad before the actual sealing and issuance of the 
patent, and that the term "patented," as used in section 4887 of 
the Kevised Statutes, "does not mean the preliminary proceedings, 
but the açtual issuance of the patent under the seal of the govern- 
ment, speaking the exercise of sovereign will, investing the patentée 
with the grant of a monopoly." In this conclusion I entirely concur. 

The motion is granted. The terms of the order are to be settled 
upon notice. 



KEICK V. JANSEN. 

(Circuit Court, S. D. New York. January 4, 1894.) 

Patents — Invention — Floral Designs. 

The Krick patent, No. 408,416, for a floral design, consistlng of a 
foundatlon havlng holes in It, combined with picks for holding the flowers 
in position, shows patentable invention. 

In Equity. Suit by William C. Krick against Edward Jansen 
for infringement of a patent A demurrer to the bill was hereto- 
fore overruled. 52 Fed. 823. Decree for plaintiff. 

Isaac S. McGiehan, for plaintiff. 
Louis 0. Baegener, for défendant 

WHEELEE, District Judge. U the plaintiff's patent, No. 408,416, 
dated August 6, 1889, for a floral letter or design, was for the letter 
merely, consisting of the foundation, covered with flowers, as de- 
scribed, it vfojild be anticipated, and void. But it is for such let- 
ters in combination with the holes and picks for holding them in 
position on large floral pièces. Thia combination seems to be new, 
and quite useM. It did not in volve great invention; but great- 
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ness is not required for patentability. It seems to be sufficient 
for that 

The defendant's letters hâve not holes through the foundation 
for attaching the picks tô them, but hare the picks at the edges of, 
and over, the foundation, attaching them to it in a manner équivalent 
to that. This does not appear to be a successful évasion of the 
patent. He seems to hâve taken the substance of the plaintiffs 
invention. 

Let a decree be entered for the plaintiff. 
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INMAN & I. STEAMSHIP CO. v. WESTEEN UNION TEL. CO. 

(Circtiit CoTirt of Appeals, Second Circuit January 12, 1894.) 

Nos. 32, 33. 

Navigable Waters— Obstbttction bt Submarine Cable. 

A vessel whlcti, thougli toucliing bottom, forces ber way by her own 
screw tlirough tlie soft mud, Is "navlgating;" and if, wliile so doing, her 
screw is fouled by, and breaks, a submarine cable, ttie burden is On tlie 
cable Company to sliow tbat tlie cable was so constructed and maintained 
as "not to obstnict navigation," as required by Rev. St. § 5263; and this 
burden is not sustained when there is notbing to show the actual condi- 
tion of tlie cable at the tlme, and it appears that it was originally laid 
near the end of an existing pier used by large océan steamers, and over 
a mud bank, which they must necessarily plow through at certain states 
of the tide. 43 Fed. 85, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Admiralty. Thèse were cross libels to recover damages caused 
by the breaking of a submarine cable by the screw of the steamship 
•City of Eichmooid, and for fouling of the screw thereby. In the 
district court the libel of the telegraph company was dismissed, and 
that of the steamship company sustained. 43 Fed. 85. This de- 
cree was afflrmed pro forma by the circuit court, and the telegraph 
company appeals. Afiirmed. 

Statement by LACOMBE, Circuit Judge: 

Thèse are appeals by the Western Union Telegraph Company from pro 
forma decrees of the circuit court affirmlng decrees of the district court, 
Southern district of New York. Cross libels were brought by the parties, 
each claiming its damages sustained on August 16, 1887, by a fouUng of 
the screw of the S. S. City of Richmond with submarine cables owned by 
the telegraph company, and extending under the North river from at or 
near Courtland street, on the New York side, to and under the Netherland 
Steamship Company's pier, on the Jersey City side. The Netherland pier 
was there, and in use by océan steamers, before the cables in question were 
laid under it; and océan steamers hâve been In the habit of docking at 
Jersey City for 40 years. The cables of the libelant were first laid there in 
1867, under authority of the act of congress of July 24, 1866. Thé district 
judge fotmd the telegraph company solely in fault, dismissed its libel, and 
sustained the cross libel of the steamship company. 
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David Di Duncan, for appellant 
Henry G. Ward, for appellee. 

Before WAÎLLACE and LACpMBE, Circuit Judges. 

LACOMBE, Circuit Judge, (after stating the facts.) Briefly stat- 
ed, the mpyeménts of tke steamship on the day in question were as 
follows: She arrived in the vicinity cf the Inman pier at about 9 
A. M., on a flood tide. That.pier is immediately below the Nether- 
land pier, and immediately ab'ove the Red Star pier. Her own berth, 
on the north side of the Inman pier, was occupied by another steamer 
of that line, and the slip soiith of that pier was full of barges. The 
flood tide made it necessary for her to proceed some distance above, 
and, then round to, so as to make the end of her pier (the only place 
available for landing pa,ssengers) against the tide, — a maneuver 
equally néce^ary wheii èhe makes the slip on a flood tide. She 
lay, whjle di^charging her cabin pasgengers and baggage over a f or- 
ward gang plank, at the southem end of her pier, with her stem 
angling out in the river, and projecting up stream. By the time 
thèse were landed, the ti^e had fallen so much that she was in part 
touching the bottom, and, had she remained there till fully aground, 
the unevennesB pf the bottom would hâve caused damage by strain- 
ing. She ;could not môvé forward without running into the Eed 
Star pierj.nor could she proceed dirèctly astem, as she lay, without 
risk of hitting a brcad barge which lay at the end of the Netherland 
pier. With the aid of two poWerful tugs haùling with hawsers on 
her port quarter, her stern waë bfeasted out till the hawsers broke; 
the sterh then resting in the mud at the bottom of the river some 
little distance southeast of the Netherland pier. Her propeller was 
then pnt in motion; the tugs stili hauling at right angles to her 
course, so as to keep her stern down to southward until she struck 
the ebb tide. Steadily, and without any apparent obstruction or 
stoppage of; her motion, the steamer, under , her reversed screw, 
moved onWard through the mud, passing on her way through a mud 
bank about 300 feet off the Netherland pier, untU she reached the 
middle of the. river, where she anchored. None cf her ofiicers, who 
were at their respective posts, and attentive to their duties, were 
conscious of her touching, striktng, or fouling anything. The sec- 
ond ofiQcer, who was stationed at the stern, noticed a water-logged 
pile in motion near the sternpcst, which he surmised had been 
started ùp f rom the bottom by the action of the propeller. Report- 
ing this circùflastance, the next day, to the first oiHcer, a diver was 
sent down, and found fragments of seven or eight submarine cables 
entangled in the screw. 

The act of congress above referred to gives libelant the right to 
lay its cables "under the navigable streams of waters in the Unitfd 
States," with the limitation or condition that such Unes "shall be 
so constructèd and maintained as not to obstruct the navigation of 
such stream$ ahd waters." 

The district judge has elaborately set forth the facts in évidence, 
and, in affirming his décision, we do not deem it necessary to re- 
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State them ail. The appellant bas criticised some of his statements 
as to the ckaracter of the bottom at the locality in question, on tbe 
ground that tkey are not in ail respects sustained by proof; but it 
is abundantly establisbed by uncontradicted évidence that the cables 
intersected the liae of a bank of mud which lay off the Netherland 
pier, and that the mud composing that bank was of such a character 
that the City of Eichniond, under a reversed screw, navigated her- 
self through it stem ârst by her own power. That a vessel is 
navigating when she is able to thus proceed by the use of her own 
power is a self-evident proposition, which needs no citation to sup- 
port it, though référence may be made to Gould, Waters, § 87; 
Mayor, etc., of Colchester v. Brooke, 7 Q, B. 339; Ferguson v. Steam- 
ship Co., 10 Vict. Law E. 279. 

It being clear that the steamer was navigating, it is for the own- 
er of the cables to show that they were not so maintained as to ob- 
struct navigation. Hère, in the nature of things, the évidence is 
unsatisfactory. No one knows the condition of affairs at the bot- 
tom of the river on the morning in question. Whether, by reason 
of some kink, a part of one of the cables was protruded upward 
into the water, or whether one of them rested on the water-logged 
pUe in such manner that when the latter was disturbed by the 
screw it momentarily raised the cable above its ordinary location, 
or at what depth in the soft navigable mud the cables rested that 
morning, is ail a matter of conjecture. Aside from occasional 
fouling of the cables by anchors, there is no évidence to show that 
they had theretofore interfered in any way with the movement of 
vessels, except that, a short time before, the propeller of the steamer 
Westernland had corne in contact with them. When it is con- 
sidered that the locality in question had been occupied for years by 
océan steamers as large as the City of Richmond, which necessarily 
must, upon occasions, hâve plowed their way through this mud bank, 
the fact that the cables were never thus caught before is suggestive 
that there had been some récent change in their position. But, 
whatever the cause of the accident in question, the owner of the 
cables laid across this navigable stream has failed to show that it 
did not happen because of any failure to maintain them in such a 
way as not to obstruct navigation ; and, as the owners of the steam- 
ship hâve shown that she was navigating when she encountered 
them, the person who undertook to maintain the cables so as not to 
obstruct navigation has failed to sustain the burden of proof which 
the accident cast upon Mm. 

Counsel for the appellant has argued at great length, and with 
abundant citation of authority, upon the question, what is the 
proper construction to be given to the words of limitation in the 
act, "not to obstruct the navigation?" The conclusion for which 
he con tends is thus stated in his brief : 

"The test must be, does it unreasonably, unnecessarily obstruct, In vlew of 
the objecta to be accompllshed? Does it obstruct or interfère with the 
navigation more than is necessary? Some interférence, under some possible 
conditions and circumstances, is necessary; but is it reduced to the minimum 
in a given case?" 
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In answer to this, two suggestions will sufSce. Each case should 
be dipposed of upon its own facts; and it may be taken as a safe 
rule that the degree of obstruction will vary with the character and 
estent of the navigation. In the case now before the court, the 
locality for the crossing was selected, for, ail that appears, voluntari- 
ly by the libelant. There is nothing to show that it was con- 
strained by any necessity to lay its cables where it did, and not 
elsewhere. The obligation to maintain the cable so as not to ob- 
struct navigation is fuUy operative when the question of a place to 
lay it is being decided. This locality had been occupied for years 
before by océan steamers. The Jersey end of the cable was carried 
ashore under a dock bmlt for and used by such steamers. The 
telegraph company knew, or could easily hâve ascertained, that, in 
certain conditions of the tide, there was not water enough ofE that 
pier for vessels such as thèse to navigate without plowing through 
the surrounding mud and sUt, and is chargeable with knowledge 
that while such vessels, proceeding on their course up or down a 
river, wi|l ordinarily keep well off from the shoaler water, it is to be 
expected that, where their own piers are located, they will navigate 
up, down, across, and in every conceivable course, however tortuous, 
while making their ^yay through natural difficulties and obstruc- 
tions to their landing places. Counsel refera to the City of Eich- 
mond as "operating in some peculiar mode, or under some spécial, 
extraordinary conditions;" but just such mode, and just such condi- 
tions of opération, were to be expected at the place selected for the 
cable. It is not unreasonable, therefore, to hold the owner of the 
cable^to a greater measure of précaution in maintaining it when" 
laid there; than when laid in some other place where such peculiar 
conditions of navigation do not exist. 

It is urged that the City of Eichmond is nevertheless liable be- 
cause the gênerai agents of the Inman Line and the dock superin- 
tendent had knowledge that there were Western Union cables run- 
ning from under the Netherland pier. Neither the pilot, however, 
nor the ship's navigating oflQcers, knew of the présence of the cables; 
and there is no évidence of that malicious disregard of another's 
right of property which was held controlling in Mayor, etc., of Col- 
chester v. Brooke, 7 Q. B. 339, and Cobb v. Bennett, 75 Pa. St. 326. 
In the absence of any notice by sign put up at the cable crossing, 
which the évidence shows is usual, we do not feel warranted in hold- 
ing the City of Eichmond responsible for navigating over the cable; 
and, even if her offlcers knew it was there, they might fairly assume 
it was so maintained as not to obstruct her navigation. 

The decrees of the district court are afflrmed, with interest and 
costs. 
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FRISBIE V. CHESAPEAKE & O. RY. CO. 
(Circuit Court, D. Kentucky. January 10, 1894) 

Removai. of Causes— Rbmand — Amended Petitiok. 

When a cause is remanded for defects in the pétition, after the tlme 
when an answer is required by the state practice, It is then too late to 
agaln remove It on an amended pétition. Brigliam v. Lumber Ce, 55 
Fed. 881, followed, and Freeman v. Butler, 39 Fed. 4, dlsapproved. 

At Law. Action by H. D. FrisMe, administrator of William 
Falconer, against the Ohesapeake & OMo Railway Company to re- 
cover damages for personal injuries. Heard on motion to remand 
to the state court. Granted. 

C. B. Simrall, Alfred Mack, and J. T. Simon, for plaintifC. 
W. H. Jackson and Hallam & Myers, for défendant. 

TAFT, Circuit Judge. This is a motion to remand. On the Ist 
day of March, 1893, the plaintifî, Frisbie, flled his pétition against 
the Chesapeake & Ohio Railway Company in an action for damage» 
for Personal injury. On the 15th day of March — the day when the 
answer to the pétition was required under the laws of Kentucky — 
the défendant flled a pétition for remoral. The case was removed 
and the transcript flled in this court. Judge Lurton, on the ground 
that the pétition was defective in net making the proper alléga- 
tions as to résidence and citizenship, remanded the case. 57 
Fed. 1. Thereupon, on the 9th day of October, 1893, the plaintiff 
made a motion to file an amended pétition for the removai of this 
cause to the United States circuit court. This was flled, the bond 
was accepted and approved, and the transcript was flled in this 
court. 

Motion is now made to remand on the ground that no removai 
was effected by the amended pétition and bond. I think that the 
motion to remand must be granted. It seems to me clear that 
under the statute, unless there is flled in the state court a proper 
pétition for removai, at or before the time when the défendant is 
required to plead, ail power is gone to oust the jurisdiction of the 
state court. The time within which the necessary pétition should 
be flled is flxed by the statute. It cannot be extended in the dis- 
crétion of either the fédéral or the state court. For the state court 
to allow an amendment to the pétition for removai which shall 
relate back to the time when the original pétition was flled is 
merely an indirect mode of extending the time within which a re- 
movai can be effected. I very much regret to differ with my col- 
league, Judge Barr, in this matter, but, after an examination of his 
opinion in the case of Freeman v. Butler, 39 Fed. 4, and a weighing 
of the arguments therein contained with the opposing arguments 
contained in the subséquent opinion of Judge Bunn in the case of 
Brigham v. Lumber Co., 55 Fed. 881, I find myself unable to concur 
with Judge Barr's reasons. 

For thèse reasons the motion to remand will be granted. 
v.59F.no.4 — 24 
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OHAPMAN V. ALABAMA G. S. R. CO. 
(Circuit Court, N. D. Georgla. January 20, 1894) 

ReMOVAL— ClTlZBSrSHIP OP COKPOBATIOIÎ. 

Act ■Ga. 1853, whicli authprized a rallroad company Incorporated In 
Alabama to extend its road into Gèorgia, and made It subject to suit In 
Georgia by citlzens of that state, dld not deprive the company of the 
rlght to remove such a suit to a United States court. 

At Law. Action by Phoebe L. Chapman against the Alabama 
Great Southern Eailroad Company, brought in the superior court of 
Dade county, Ga., and removed therefrom by défendant. Heard 
on motion to remand. Denied. 

0. D. McCutcheon, for plaintiff. 

Dorsey, Brewster & HoweU, for défendant. 

NE WMAN, District Judge. This is a motion to remand. Suit 
was brougbt by Phoebe L. Chapman against the Alabama Great 
Southern Ilailroad Company, in the superior court of Dade county, 
in this state and district, to recover damages for personal injuries 
alleged to hâve been received on 9, railroad operated by said com- 
pany in Dade county, in this state. The pétition for remoyal flled 
by the défendant allèges, and the same is not controverted, that the 
plaintiff is a citizen of this state and district, and that the défend- 
ant corporation is a citizen of the state of Alabama. The removal 
was on the ground of diverge citizenship. The motion to remand 
is based on the ground that the défendant corporation, while con- 
ceded to be a corporation and citizen of Alabama, is also a cor- 
poration and citizen of the state of Georgia. The Alabama Great 
Southern Eailroad Company is operating, so far as material hère, 
a railroad which was originally known as the WiUs Valley Eailroad.- 
The législature of Georgia in 1853 passed an act, the title of which 
isasfoUows: 

"An act to authorize the Wllls Valley Rallroad Company, incorporated by 
the législature of the state of Alabama, and any rallroad company incorpo- 
rated by the legislattu'e of the state of Alabama, that may be assoclated 
with the Wllls Valley Rallroad Company, to construct a railroad, through 
the county of Dade, to sonfe point on the Nashville & Chattanooga Railroad, 
in sald county of Dade and state of Georgia, and for other purposes therein 
speciâed." 

The act then proceeds to give to the Wills Valley Eailroad Com- 
pany, chartered by the législature of the state of Alabama, the 
right of extending and constructing its railroad thfough the county 
of Dade, ànd gives it ail the privilèges, rights, and immunities which 
had been granted to the Wills Valley Eailroad Company, and sub- 
jects it to the same restrictions imposed by the gênerai assembly of 
the state of Alabama. Kight is given to acquire land, and then 
the act provides that it shall be subject to suit by citizens of this 
state in the coûnties through which the road passes, without hav- 
ing to go to the state of Alabama to sue. The act then requires it 
to keep up bridges and ways of passage acrOss the railroad, makes 
it liable for killing stock, for injuring persons or property, and for 
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survival of right of recovery, and for certain rules of évidence in 
actions to enfprce such liabùity, 

The claim is that the effect of this act îs to make the Wills Valley 
Eailroad Company a Georgia corporation, and that the Alabama 
Great Southern, by acquiring the right to operate it, and engaging 
in its opération, stands npon the same footing as the WiUs Valley 
Eailroad Company stood in this respect. Spécial importance is at- 
tached to the act of 1853, referred to, which provides "that should 
any other railroad company, chartered by the législature of Ala- 
bama, become associated with the Wills Valley Eailroad Company, 
ail the benefits and restrictions of this act shall be extended to said 

In the case of Goodlett v. EaUroad Co., 122 U. S. 391, 7 Sup. Ct. 
1254, the suprême court hâve set at rest any question that might 
hâve existed before as to vrhether the act of the législature of 
Georgia of 1853 created a new and distinct corporation in the state 
of Georgia. In the case named the question was as to the effect 
of certain acts of the législature of Tennessee in référence to the 
Louisville & NashvUle Eailroad Company, which had been previous- 
ly chartered by the state of Kentucky. The contention of the plain- 
tifiE was that the effect of this législation had been to constitute a 
corporation of the state of Tennessee, which was denied by the de- 
fendant. The décision of the suprême court was that the Louisville 
& Nashville Eailroad Company was a corporation of Kentucky, and 
not of Tennessee. The terms of the act of the législature of Ten- 
nessee in référence to the Louisville & Nashville Company in favor 
of the contention made by the plaintiff hère were much stronger 
than the language of the act of the législature of Georgia in référ- 
ence to the WiUs Valley Eailroad Company. Consequently, the 
décision of the suprême court in the case named is controUing au- 
thority on the motion snbmitted hère. 

Oounsel for plaintilî in this case urges the provision in act of the 
législature of Georgia in référence to the Wills Valley Eailroad 
Company, authorizing suits by citizens of this state against that 
company, and providing for service, as an argument against the 
right to remove the case to this court. This position, carried to 
its last results, would defeat the right of removal entirely. Suits 
against foreign corporations are continually removed into the circuit 
court, and, of course, when such suits hâve been properly instituted, 
and when service has been properly perfected, under laws of the 
state authorizing the same. Their status as citizens of the state 
where they are created is in no way aflected by the fact that suit 
and service against them is authorized in another state. Nothing 
more can be made out of the provision as to suit and service in the 
act in question. 

In Eailroad Co. v. Koontz, 104 U. S. 5, in an opinion by Chief 
Justice Waite, this language is used: 

"It Is well settled that a corporation of one state doing business in another 
is suable where its business is done, if the laws maiie provision to that 
effect We hâve so held many times. Insurance Co. v. French, 18 How. 
4M; Eailroad Co. v. Harris, supra, [12 Wall. 65;] Ex parte SchoUenberger, 
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96 U. S. 369. This company conoedeB that It was properly sued In Virginia, 
What It asks Is that, being sued there, It may avall Itself of the privilège 
it has under an act of congress, as a corporation of Maryland, and remove 
into the proper court of the United States exerclsing jurlsdiction wlthin 
Virginia a suit whlch has been instîtuted agalnst It by a citizen of the lattier 
State. The litigatlon Is not to be taken out of Virginia, but only from one 
court to another wlthin that state." 

So hère. The right to bring suit in this state is not questioned. 
The only claim is that the défendant being a citizen of Alabama, 
and the plaintifif a citizen of this state, it has the right to re- 
move its case into the circuit court of the United States, and hâve 
it there tried. The right to remove clearly exists, and should not 
be confounded in any way with the right to bring the suit originally 
in the state court. 

The motion to remand is denied. 



CHEMIOAI; NAT. BANK v. ARMSTEONG.i 
(Circuit Court of Appeals, Sixth Circuit Novèmber 13, 1893.) 

No. 56. 

1. Banks— MiscoNDUCT op Ofj-icer in Boeeowing Monbt— Liabilitt of Bank. 

A bank Is liable for a loan obtalned from another bank, deallng in good 
faith w}th its authorized offlcer, although such ofilcer acts wlthout the 
knowledge of the other bank ofacials, and appropriâtes the money to 
his own use. 

2. National BAnks— Insolvkncy and Recbivbks — AiiLowancb dp Claims — 

Collatéral. 

Oredltors of an Insolvent national bank cannot be requlred, in provlng 
their claims, to allow crédit for any collections made after the date of 
the declared insolvency from collatéral securities held by them. 50 Fed. 
798, reversed. 

8. Same— DiviDBNDS— Intbbest. 

Interest on dlvldends should not be allowed In favor of one who volun- 
tarlly delayéd presenting his clalm until long after the dlvldends were 
declared, although the delay was due t'o a mistaken belief that he had a 
right to pay his claim in fuU from coU^terals In his hands. 

4 Samb. 

The refusai of a creditor to accept the rèceiver's ofifer to allow part of 
a claim wlthout préjudice to a suit for allowance of the remainder, or to 
the rèceiver's right to stlU further reduce the daim If the court should 
hold such réduction proper, bars the creditor's right to Interest on subsé- 
quent dlvldends on the part ofCered to be allowed, although it is subse- 
quently adjudged that the whole of his clalm should hâve been allowed; 
but he Is entitled to Interest on the dlvldends on the part rejected. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

In Equity. Bill by the Chemical National Bank of the city of 
New York against David Armstrong, receiver of the Fidelity Na- 
tional Bank of Cincinnati, Ohio, to establish a claim against that 
bank. Decree for complainant. 50 Fed. 798. Both parties £f peal. 
Reversed. 

William Worthington, for Chemical Nat. Bank. 
John W. Herron, for David Armstrc^ng, receiver. 

• Eehearlng granted. 
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Before BROWN, Circuit Justice, and TAFT and LUETON, Cir- 
cuit Judges. 

TAFT, Circuit Judge. Thèse are cross appeals from a decree 
of the circxiit court for the southern district of OMo directing the 
receiTer of the insolvent and defunct Fidelity National Bank of 
Cincinnati to allow a daim of the Chemical National Bank of New 
York against the assets in his hands for |205,450. The Chemical 
Bank, the complainant below, objecta to the decree on the ground 
that the claim should hâve been allowed for $300,000 and interest, 
while thé receiver objects to the decree because the claim as aUowed 
was not reduced by about $10,000. 

On March 2, 1887, the Chemical Bank placed to the crédit of the 
Fidelity Bank $300,000, the proceeds of a call loan, as collatéral 
for which a number of bills receivable had been pledged. E. L. 
Harper, vice président of the Fidelity Bank, vi'ho secured the loan, 
directed that this crédit be transferred on the books of the Fidelity 
Bank to his individual account. This was done, and the money 
was checked out by Harper. 

On June 21, 1887, the Fidelity Bank suspended payment Its 
doors were closed by order of the comptroUer of the currency upon 
that day, and on the 27th of the same month, the comptroller ap- 
pointed the défendant, Armstrong, its receiver. None of the col- 
laterals on the $300,000 loan had been collected by the Chemical 
Bank before the receiver took possession of the Fidelity Bank. 
Subsequently three notes made by J. W. Wilshire, and indorsed by 
John V. Lewis, for $25,000 each, which were among the coUaterals 
for the $300,000 loan, were collected by the Chemical Bank; and 
another note, having the same maker and indorser, for another 
$25,000, could hâve been collected, had the Chemical Bank not been 
négligent in failing to demand payment and to notify the indorser, 
for, though Wilshire the maker was insolvent, Lewis the indorser 
was able to pay. The Chemical Bank had made other advances 
to the Fidelity Bank upon which it had received other collatéral. 
In the belief that it was entitled to use ail the collatéral in its hands 
to pay ail the obligations of the Fidelity Bank to itself without 
regard to the particular loans upon which particular collatéral had 
been deposited, the Chemical Bank had gone on making collections, 
and had applied the proceeds of the collatéral indiscruninately to 
the aggregate debt, so that it had paid the entire indebtedness of 
the Fidelity Bank owing to it, and had on hand a balance of $33,000, 
which it turned over to the receiver. The receiver objected to the 
"massing" of the collatéral, and insisted that the Chemical Bank 
could not use collatéral, given to secure one obligation, to pay an- 
other. This resulted in litigation, in which the receiver was suc- 
cessful, and obtained $286,000 from the Chemical Bank. 

And so it happened that on the 25th of April, 1890, and not untU 
then, the Chemical National Bank presented its claim for $300,000 
on the loan already referred to. The receiver objected to the claim, 
on the ground that $75,000 which the bank had collected on the col- 
latéral before proving its claim, and about $9,000 thereafter col- 
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lected, and tÙe |25,000 wMch, through its négligence, it had failed 
to collect, should be credited on the claim. 

The answer of the receiver made the défense that the Fidelity 
Bank could not be held liable for tbe $300,000 loan, because Harper 
had negôtiated it without the knowledge of the other officers of 
the bank, and had fraudulently appropriated the proceeds of the 
loan to hia 6wh uses. The défense has not been pressed on us by 
counsel fpr the receiver, and certainly cannot be sustained. The 
évidence îs lindisputed that the Chemical National Bank had no 
knovpledgethait Harper was engaged in defrauding the Fidelity 
Bank, and dèâlt with him as an auttiorized officer of that bank, and 
the money was placed to its crédit. The debt was, therefore, the 
debt of thé Fidelity Bank. 

The nèxt question is, shall creditors of an insolvent national bank, 
in proving their claims, be required to allow any crédit for collec- 
tions frons,' collatéral made subséquent to the declared insolvency, 
and before proof of claun? If so, shall the claims as proven be also 
subsequently' reduced by collections from collatéral made, after 
proof, and before dividends are declared, thus varying the basis of 
distribution from dividend to dividend? Or shall the rule in 
bankruptcy be followed, by which the créditer holding collatéral 
ehall be required to reduce his claim by the actual collections and 
the estimated Value of his uncollected collatéral? 

The court b^low held that the creditor should be required to allow 
a crédit of ail collections made before flling his proof of claim, but 
not of those màde thereaf ter. The receiver contends that the rule 
in bankruptcy is the proper one, while the complainant bank main- 
tains that it Should be alîowed to prove its claim as it existed at the 
moment of declared insolvency. 

It is singular that in the years during which the national banking 
act has been îri force the foregoing questions hâve not been settled 
by a décision of the suprême court. It is, for the fédéral courts, 
a new and important question, and has received at our hands the 
considération it deserves. We hâve been greatly assisted by the 
elaborate and able written and oral arguments of counsel for both 
parties, in which ail the many decided cases presenting the same 
or analogous questions hâve been industriously reviewed and dis- 
cussed. 

By section 5234, Eev. St., and section 1 of the act of June 30, 1876, 
(19 Stat. 63,) it is made the duty of the comptroller of the currency 
to appoint a receiver to wind up a national banking association 
whenever the comptroller shall, after examination, hâve become 
Bâtisfled of its insolvency, It is the duty ci the receiver thus ap- 
pointed to tak? possession of the books and effects of the bank, 
liquidate its assets, and pay the money thus realized into the treas- 
ury of the United States* 

Section 5235 inakes it tte duty of the comptroller thereupon to 
give notice by public advertisement for three months, calling on ail 
persons havîng claims against the association to présent the same, 
and to make légal proof thereof. 



CHEMICAL NAT. BANK V. ARMSTKONG. 375 

Section 5242 déclares vcdd ail transfers of ita property by the 
national bank after the commission of tiie act of insolvency, or in 
contemplation thereof, to prevent distribution of its assets in the 
manner provided in said national banking act, or with the view to 
prefer any créditer, except in payment of its circulating notes. And 
it further provides that no judgment or injunction shall be issued 
against the bank or its property before final judgment in any suit, 
action, or proceeding in any state, county, or municipal court. 

Section 5236 provides that, after making fuU provision for the 
redempticai of the circulating notes of the association, "the comp- 
troUer shall make a ratable dividend of the money so paid over to 
him by such receiver on aU such claims as may hâve been proved to 
his satisfaction or adjudicated in a court of compétent jurisdiction, 
and as the proceeds of the assets of such association are paid over 
to him, shall make further dividends on ail claims previously proved 
or adjudicated, and the remainder of the proceeds, if any, shall be 
paid over to the shareholders of such association or their légal rep- 
résentatives in propo-rtion to the stock by them respectively held." 

The suspension of the bank, and its seizure by the comptroUer 
and his appointée, the receiver, work, by opération of law, a transfer 
of the title to the assets of the bank f rom the bank to the comptrol- 
1er and receiver, in trust to reduce the assets to money, and apply 
them, as directed by the national banking act — first, to the ré- 
demption of the circulating notes of the bank; and, second, in rata- 
ble distribution to the creditors of the bank. Scott v. Armstrong, 
146 U. S. 499, 13 Sup. Ct 148; White v. Knox, 111 U. S. 784, 4 
Sup. et 686. 

It is manifest that it would utterly defeat the object of the bank- 
ing act if, after the suspension, the assets remained subject to levy, 
exécution, or attachment and, therefore, that the passing of the 
assets into the hands of the receiver removes ail the property of the 
bank from lîability to process to secure satisfaction of judgments. 
Bank v. Colby, 21 Wall. 609. 

The right which a créditer cdf the bank had before suspension 
of levying an exécution to satisfy his judgment is gone, and for it 
is substituted a flxed and definite interest in the assets as a security 
for the payment of his debt, which it is the purpose of the banking 
act to reduce to money, and apply on his debt, with ail convenient 
speed. We see no reason why this does not apply as well to credit- 
ors who hold collatéral as to those who are unsecured. It is well 
settled that the holding of collatéral does not prevent a créditer 
from enforcing his claim in the crdinary way by judgment and 
exécution against a debtor without any déduction for his collatéral. 
Lewis V. U. S., 92 U. S. 618. 

When the secured creditor is required by the transfer of the assets 
in trust for winding-up purposes to forego his right to satisfy his en- 
tire debt ont of the property of the bank by levy and exécution, why 
should there be substituted for that right anything less than that 
which the unsecured creditor gains by yielding up the same right? 
Take the case of two creditors of the bank for f 1,000 each, one with 
collatéral and the other uasecured. Before suspension, the one has 
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two modes of coUecting his debt — ^first, by levy and exécution for 
$1,000; and, second, by reducing and applying the collatéral. The 
other bas but one,— that of a leTy and exécution for |1,000. When 
the bank suspends, the unsecured creditor acquires, in exchange 
for his right to levy on the property of the bank to make $1,000, 
an undiTided interest in the assets held by the receiver, after the 
circulating notes are paid, which bears the same ratio to the en- 
tire assets of the bank as $1,000 does to the entire indebtedness. 
If so, why should not the secured creditor, who, before the sus- 
pension, had also the right to make $1,000 by levy on the prop- 
erty of the bank, reçoive the same ratable interest in the assets 
held by the receiver? The suspension of the bank, and its seizure 
by order of the comptroUer, hâve no effect to change the rights of 
the creditor with référence to his collatéral. He enjoys precisely 
the same advantage over the unsecured creditor, with respect to 
the collatéral, that he did before the suspension. With référence 
to obtaining satisfaction out of the gênerai assets of the bank before 
suspension, their rights were equal. So must their rights be, after 
the séquestration of thè assets for ratable distribution. Illustrations 
are put to show the injustice of the view we are advocating. A. 
bas a claim of $1,000 against the bank, for which he holds bonds, 
Worth $500, as security. B. has a claim of $500. A dividend of 
50 per cent, is declared, and A. reçoives $500 on his claim, leaving 
$500 due, which he subsequently satisfies out of the collatéral. A. 
is thus paid in fuU, whUe B. reçoives but $250. Now, it is said 
that A., who had a claim of $500, which was unsecured, has had 
his unsecured claim paid in full, while B., who also had an unse- 
cured claim for the same amount, has only received $250, which 
must be unjust and inéquitable. The fallacy in this argument is 
in assuming that A. had an unsecured claim for $500. He 
had a claim for $1,000, secured by $500 of collatéral, ail of 
it applicable to every dollar of the debt No part of the debt was un- 
secured. The same thing was true of his interest in the assets 
of the bank. That was applicable to every dollar of the $1,000. 
He had two securities for the payment of his debt, one of which 
he held in common with aU the creditors, the other of which he 
had obtained by lawful contract from his debtor. It is a rule of 
equity that, where a creditor holds two securities, one of which he 
has in common with others. and the other of which he holds for 
his sole use, he may be required to collèct his debt flrst out of the 
security for his sole beneflt, so that those who hold in common 
with him may bave more to apply to their debts. But this rule 
can never be invoked where he who has the two securities can- 
not pay himself in full out of both. He was given the two securi- 
ties to pay his debt, and he cannot be deprived of this primary 
equity for the beneflt of some one else who is less fortunate in hia 
security. 8 Pom. Eq. Jur. § 1414; Story, Eq. Jur. § 564b. 

The national banking act was framed to seçure equality of dis- 
tribution among the creditors, so far as is consistent with the 
préviens contract rights of those creditors. H one creditor se- 
cured collatéral for his loan when made, that produced an inequali- 
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ty between him and the other creditors wlio hâve no collatéral 
wMch it cannot hâve been the purpose of the banking act, in its 
provisions for winding up the insolvent bank, to modify, reduce, 
or defeat. 

It is true that under the bankruptcy act it was provided that a 
secured créditer, if he would prove for his fuU claim, must surrender 
his collatéral, or else be content to prove for the différence between 
his fuU claini and the value of his collatéral. Eev. St. § 5075. 
The bankruptcy law is not now in force, however, and it was 
expressly held in the case of Cook County Nat. Bank v. U. S., 107 
U. S. 445, 2 Sup. et. 561, that the priorities and method of distri- 
bution under the bankrupt law had no application to the wind- 
ing up of insolvent national banks. It was said that the national 
banking act contained within itself a complète System for distribut- 
ing the assets and determining the priorities, and that a priority 
secured to the United States under the bankrupt law would not 
be enforced in their favor under the banking act. In delivering 
the opinion of the court. Mr. Justice Field, referring to the bank- 
ruptcy law, said: "That enactment was dealing with the estâtes 
of persons adjudged to be insolvent under that law, and covers only 
the distribution of their estâtes. It has no further reach." 

The rule in bankrupty was not the rule in equity, because it 
ignored the rights belonging to the secured creditor before the 
bankruptcy took place, and materially modiâed and reduced the 
advantage over unsecured creditors which, in the original contract 
of pledge, the debtor had intended to secure him. 

The question we are discussing is one which has arisen in de- 
termining the proper ratable distribution of assets under nearly 
ail acts for the settlement of insolvent estâtes and for the wind- 
ing up of insolvent corporations. 

In Massachusetts, (Amory v. Francis, 16 Mass. 309,) in lowa, (Wurtz 
V. Hart, 13 lowa, 515,) in South Carolina, (Wheat v. Dingle, 32 S. 
C. 473, 11 S. E. 394,) and in Washington, (In re Trasch, 31 Pac. 
755,) it was held that the rule in equity is the same as the rule in 
bankruptcy, and that the secured creditor can prove only for the 
balance of his debt after the collatéral shall hâve been applied. 
It was so held by Sir John Leach, master of the rolls, in Green- 
wood V. Taylor, 1 Euss. & M. 185. In Amory v. Francis, supra, 
Chief Justice Parker répudiâtes the view that the secured creditor 
should be allowed to prove for his full claim, without déduction for 
collatéral, on the ground that he "would in fact hâve a greater 
security than that pledge was intended to give him; for, originally, 
it would hâve been security only for a proportion of the debt equal to 
its value; when, by proving the whole debt, and holding the pledge 
for the balance, it becomes security for as much more than its value 
as is the dividend which may be received on the whole debt." With 
much déférence to the great jurist who advanced this argument, 
we think that it quite incorrectly states the effect of the contract 
of pledge, which is that the collatéral shaU be security for the whole 
debt, and every part of it, and therefore is as applicable to any bal- 
ance which remains after payments from other sources as to the 
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original amount due. The view of the suprême judicial court of 
Massactessetts was adopted into a statute wbich deprives the sub- 
séquent, cases In that state of much bearing Tipon the question be- 
fore us. The other cases cited, and especially Greenwood t. Taylor, 
seem to rest on the rule in equity requiring a créditer with two 
funds as security, one of which he shares with ôthers, to exhaust 
his sole security flrst. As already said, the rule has no application 
when its opération woiild prevent the creditôr from paying his 
wholeclaim. 

The great weight of authority in England and this country is 
strongly opposed to the view that a créditer with collatéral shall be 
thereby deprived of the right to prove for his full claim against an 
insolrent estate. Greenwood v. Taylor was questioned by Lord 
Cottenham iu Mason v. Bogg, 2 Mylne & 0. 4^, 448, and was ex- 
pressly repudiated as authority in the court of chancery appeals in 
Kellock's Case, 3 Ch. App. 769,— ^a case which, upon this point, 
is cited with approval in Lewis v. U. S., 92 U. S. 618, In this coun- 
try, the Massachusetts doctrine was dissented from by the suprême 
court of New Hampshire in the early case of Moses t. Eanlet, 2 
N. H. 488. Other cases which fully support the Tiews we hâve ex- 
pressed are: People v. E. Kemington & Sons, 121 N. Y. 336, 24 N. 
E. 793; In re Bâtes, 118 Hl. 524, 9 N. E. 257; Findlay v. Hosmer, 2 
Conn. 350; Logan v. Anderson, 18 B. Mon. 114; Bank v. Patterson, 

78 Ky. 291; Brown v. Bank, 79 N. 0. 244; Kellogg v. Miller, 22 Or. 
40G, 30 Pac' 229; Miller's Estate, 82 Pa. St. 113; GraefE's Appeal, 

79 Pa. St. 146; Patten's Appeal, 45 Pa. St. 151; Miller's Appeal, 
35 Pa. St. 481; Allen v. Danielson, 15 E. L 480, 8 Atl. 705; Bank 
V. Haug, 82 Mich. 607, 47 N. W. 33 ; West v. Bank, 19 Vt. 403. Com- 
pare, also, Kortlander v. Elston, 2 0. C. A. 657, 52 Fed. 180; Bank 
Cases, 92 Tenu. 437, 21 S. W. 1070. 

The exact point which is ccmmon to ail the foregoing authorities, 
and which they ail sustain, is that a créditer who has proved his 
claim against an insolvent estate under administration can coUect 
his dividends without any déduction from his claim as proven for 
collections made from collatéral after his proof of claim is flled. 
There is one authority, and only one, which upholds the view that a 
créditer who has once proved his claim shall reduce that claim 
by ail collections made before the declaraticn of each dividend, on 
the theory that he is entitled to a ratable distribution on his 
debt as it is at the time of distribution, and the collections made 
after proof of claim and before each dividend must reduce the 
debt pro tante. This authority is Bank v. Lanahan, 66 Md. 461, 7 
Atl. 615. The argument ab inconvenienti would weigh strongly 
against fellewing this case, even if its conclusion were net wrong 
in principle. The rule it lays down weuld require a readjustment 
of the basis of distribution at the time cf declaring every dividend, 
and would involve endless labor and confusion. But the rule can- 
not be sustained, because its adoption preceeds on the theory that 
the claim of the créditer In référence to the sequestered assets of 
the debter and the debt against the debter are and continue te be 
one and the same thing. This is a fundamental errer. The ameunt 



CHEMICAL NAT. BANK V. AEMSTEONG. 379 

of the claim as proven is a mère measure of the creditor's righ.t 
and interest in the fund realized from the assets. The claim aa 
proven is a claim in rem, and not in personam. This may be illus- 
trated in respect to interest. As against the insolvent bank 
the debt of the creditor continues to bear interest. As against the 
assets, interest is calculated only to the date of the suspension and 
the vesting of the title of the assets in the receiver. White v. Knox, 
111 U. S. 784, 4 Sup. et. 686; Eichmond v. Irons, 121 U. S. 27, 64, 
7 Sup. et 788; Warrant Finance Co.'s Case, 4 Ch. App. 643; In re 
Joint-Stock Discount Co., 5 Ch. App. 86. 

It is true that if the assets are more than sufiicient to pay ail debts, 
then the creditors are allowed dividends to pay the interest due 
from the debtorbank, (National Bank of Commonwealth v. Mechanics' 
Nat. Bank, 94 U. S. 437;) but in the measuring of the share of each 
creditor in the fund, interest beyond the date of suspension is not 
calculated. It will not do to say that the date âxed for stopping 
of interest on ail claims is a mère matter of convenience in calcula- 
tion, which works no injury to any one, because ail are treated alike. 
The creditor with a debt bearing 8 per cent, interest is very injuri- 
ously affected in comparison with the creditor whose debt bears but 
4. The contract of the former against the debtor entitled Mm to 
double the compensation for delay in payment which the latter was 
to receive, and yet in the distribution of the assets, for which they 
both may hâve to wait several years, the former has no advantage 
over the latter. If the ratable share of creditors in the assets must 
vary with the increase or decrease of the debt against the debtor, 
the refusai to allow interest on claims beyond the date of sus- 
pension would be a gross injustice to those who are entitled by con- 
tract to the higher rates of interest. The only principle upon which 
the rule adopted by the suprême court in White v. Knox, 111 U. S. 784, 
4 Sup. et. 686, and by the court of chancery appeals in Warrant 
Finance Co.'s Case, 4 Ch. App. 643, can be supported is that, 
upon the transfer of the assets by opération of law to a trustée for 
creditors, the rights of creditors in the assets are fixed, and are to 
be determined as of that date, and are not affected by what may 
subsequently affect the debt by reascn of which they acquire their 
interest therein, subject always to the limitation that the amount 
to be received by them from ail sources shall not exceed their orig- 
inal debt and interest. Said Chief Justice Waite in White t. Knox, 
supra: 

"The business of the bank must stop when Insolvency Is declared. Rev. 
St. § 5228. No new debt can be made after that. The only claims the 
comptroUer can recognize in the settlement of the affairs of the bank are 
those which are shown by proof satlsfactory to him, or by adjudication of 
a compétent cowt, to hâve had their origin In something done before the 
insolvency. It is clearly liis duty, therefore, in paying dividends, to take the 
value of the claim at that time as the basls of distribution." 

This principle, thus applied to interest, must hâve equal application 
to crédits from collections on collatéral 

The cases we hâve already cited fully conflrm the foregoing view 
as to crédits after the fllLng of the proof of claim. It is vigorously 
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contended, however, that they do not countenance the riew that 
crédits shall not be allowed on claims for collections made after 
insolvency declared and before proof of claim. The exact point 
has been passed npon in but a few cases. In Kellock's Case, 
3 Ch. App. 769, the court of chancery appeals adopted the raie that 
collections on collatéral before filing proof s of claim in proceedings 
to wiud up an insolvent company should be deducted, but that sub- 
séquent collections should not be. 

The suprême court of Pennsylvania, in Miller's Appeal, 35 Pa, 
St 481, in Patten's Appeal, 45 Pa. St. 151, and in several subséquent 
caaes; and the suprême court of Ehode Island, in Allen v. Daniel- 
son, 15 R. I. 480, 8 Atl. 705, — ^took the contrary view, and held that 
no collections made on coUaterals after the transfer of the assets in 
trust could be used to reduce the claims of secured creditors, whether 
made before or after filing proof of claim. In Morton v. Caldwell, 
3 Strob. Eq. 162, the chancellor, in a most convincing opinion, 
reached the same resuit; but in Wheat v. Dingle, 32 S. 0. 473, 11 
S. E. 394, the suprême court of South Oarolina destroyed the author- 
ity of that case in that state by adopting the rule in bankruptcy 
as to the claims of secured creditors. 

A careful considération of the question and of the principles 
which must govem its décision satifles us that there is no logical 
basis for any distinction between the eflfect of collections made after 
insolvency and before, filing proof, and of those made after flling 
proof. Either they must both reduce the claim before dividend, 
or they must be given no effect. The theory upon which ail the 
cases refusing to reducethe claim by collections subséquent to fil- 
ing proof must be supported, is that, at the time of filing proof, 
the interest of the claimant in the assets is a fixed one, not to be 
varied by subséquent increase or decrease in the debt against the 
original debtor. What reason îs there for fixing the date of filing 
proof as the time when the interest of creditors in the assets 
is to be determined? That is a date varying with each creditor, and 
dépendent on ail sorts of contingencies. The time when a man's 
interest Is fixed and limited in property is when the act is done by 
which either the légal or the équitable title is transferred to him. 
As we hâve seen, the time for fixing the amount of the claim, so 
far as stoppage of interest is concerned, is the date of the declared 
insolvency. The same date, by the closest analogy, must be taken 
as the date for stopping réduction of the claim by crédits from col- 
lections on collatéral. That is the time when the creditor is de- 
prived of his usual remedy of suit, judgment, and exécution, and 
his équitable interest in the assets is substituted therefor. Upon 
that date each creditor becomes the owner, for the purpose of se- 
curing his debt, of that part of the assets of the bank which bears 
the same ratio to the whole property as his debt bears to the aggre- 
gate indebtedness. This interest in the assets remains fixed and 
constant until his debt is paid. In Miller's Appeal, 35 Pa. St. 481, 
a debtor executed a gênerai assignment for the beneflt of creditors. 
Subsequently the assignor became entitled to a legacy, which was 
attached by a creditor. It was held that such creditor was, not- 
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withstanding, entitled to the dividend ont of the assigned estate 
on the whole amount of Ms claim from the time of the exécution 
of the assignment. Justice Strong, afterwards of the suprême 
court of the United States, said: 

"In the deed of assignment tbe équitable ownership ol ail the assigned 
proi>erty passed to the creditors. They lucarne gênerai proportloners, and 
each créditer owned such proportlonate part of the whole as the debt due to 
hlm was of the aggregate of the debts. The estent of hls interest was 
flxed by the deed of trust. It was, Indeed, only équitable; but, whatever 
it was, he tooli it under the deed, and It was only as a part owner that he 
had any standing în court wlien the distribution came to be made. It 
amounts to very llttle to argue • • * that MiUer's reoovery of the legacy 
operated wlth precisely the same efCect as If a voluntary payment had been 
made by the assigner after the assignment; that Is, that it extinguished the 
debt to the amount recovered. No doubt It did, but it is not as creditor that 
he is entitled to the distributlve «hare of the trust fund. BHs rights are 
those of the owner by vlrtue of the deed of assignment. The amoimt of the 
debt as to him is important only so far as it détermines the «xtent of his 
ownership. The réduction of that debt, therefore, after the création of the 
trust, and after his ownership had become vested, it would seem, must be 
immaterial." 

The theory of the rights of creditors, secured and unsecured, in 
the assets, so admirably stated by Mr. Justice Strong, is the only 
one which will support the many cases we hâve cited above in 
which collections after proof of claim were not credited in réduc- 
tion of dividends. In no one of them is there any limitation of 
the ratio decidendi inconsistent with our vlew, excepting in Kel- 
lock's Case, 3 Ch. App. 769, and perhaps in tKe language of the 
suprême court of Vermont in West v. Bank, 19 Vt. 403. In the 
cases cited from New York, New Hampshire, Connecticut, Ken- 
tucky, North Carolina, Illinois, Oregon, and Michigan the only 
reason why the exact point hère raised was not decided as we hâve 
decided it was because in those cases no collections had been made 
between insolvency and proof of claim. In Kellock's Case, after 
deciding on principle that the rule in bankruptcy as to collatéral 
is not the rule in equity, the learned lord justices fix the date of 
filing proof of claim as the date after which claims should not be 
reduced by proceeds from collatéral. They do this as if they were 
making a rule of court, and do not base their conclusion on any 
argument as to the rights of the creditor, but chiefly on the ground 
of convenience. Under the companies' acts, the court of chancery 
was vested with a large discrétion in formulating rules for the 
winding up of insolvent companies. The conclusion in Kellock's 
Case on this point is what Lord Justice Giffard, in the Warrant 
Finance Co.'s Case, 4 Ch. App. 643, 647, caUs "judge-made" law. 
The American cases in Pennsylvania and Ehode Island flx the claim 
of the creditor as a constant quantity from and after the declared 
insolvency. They argue ont this resuit as a matter of right, and 
not as a rule of convenience. We fuUy concur in the conclusion 
reached for the reasons stated, and we are of opinion that, even as 
a matter of convenience, the date of declared insolvency is the bet- 
ter date from which to estimate ail claims. The date is the same 
for every creditor. It is flxed for him, and dépends on no 
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volition of àis. It is pressed Upon us that under this rule much 
inequality will resuit. It is said! that a man who collecta his 
collatéral tliê day befote the declared insolvency will hâve the 
right to prove and receive dividends on but a part of the original 
debt, wMle the man who coUects his collatéral the day after the 
declaredi insolTency can use his full daim to draw dividends. We 
see no àriopialy or injustice in this. It grows out of the nature 
of the tràhsfèr in trust for the benefit of both. It is much more 
logical to hâve such a différence created by opération of law or 
by deed of assignment and change of title than by the mère vol- 
untary act of the creditor in ûling proof of claim. 

Our conclusion upon this main question in the case makes it 
unnecessary for us to consider other questions discussed by coun- 
sel, which were material only in the view taken by the court be- 
low on the issue just considered. If the Chemical Bank should re- 
ceive from dividends and collections payment of the debt, principal 
and interest, now owing to it by the Fidelity Bank, the question 
would arise whether it could not properly be charged with the note 
for |25,000 which, through négligence, it failed to coUect It is 
quite clear, however, that dividends declared and to be declared, 
together with ail collections from collaterals, including, as such, 
the note just referred to, will fall far short of paying the $300,000 
and interest due the Chemical Bank on the original debt. The ques- 
tion suggested, therefore, does not arise on the facts of the case. 

The decree of the court belo\v is reversed, with instructions to 
enter a decree ordering the receiver to allow the claim of the Chem- 
ical ÎTational Bank for $300,000, with interest to the day when the 
Fidelity Bank suspended and was taken charge of by the agent of 
the comptroller. 

(January 2, 1894.) 

TAFT, Circuit Judge. In the opinion already flled în this case 
considération was not given to the question of interest upon divi- 
dends due to the Chemical National Bank. Dividends on claims 
against the Fidelity National Bank were declared by the comp- 
troller of the currency as follows: October 31, 1887, 25 per cent.; 
June 15, 1889, 10 per cent; June 30, 1890, 10 per cent; and August 
5, 1891, 5 per cent. 

Although the receiver took charge of the assets of the Fidelity 
Bank in June, 1887, the Chemical Bank did not présent its claim for 
allowance until April 5, 1890. The delay was due to the fact that 
the Chemical Bank had in its hands when the Fidelity Bank sus- 
pended payment a large amount of bills receivable belonging to the 
Fidelity Bank, the proceeds of which the Chemical Bank supposed it 
could lawfuUy apply on this claim, and pay it in full. 

On April 25, 1890, the receiver made the following ofEer to the 
attomey for the Chemical Bank: 

"The receiver of the Fidelity National Bank hereby rejects the aceom- 
panying claim for the amount stated, he claimlng that ail sums reallzed or 
which should hâve been reallzed on the collaterals left with the Chemical 
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National Bank as se<mrity for tliis loan shonld be credlted on the same, 
and said daim reduced In that amount; and that ail sums that may 
hereaf ter be realized on sald collatéral sbonld be used to reduce the amount 
of this claim. He Is wUllng, and now oflfers, to accept a proof of daim 
from the Chemical National Bank for the sum of two hundred thousand 
dollars, and to pay to it the dividends heretofore paid and to be hereafter 
paid to other credltors thereon, without préjudice to Its rights to sue upon 
the balance of sald accoimt not so allowed; with thls stipulation, however: 
that should the court hold In any action that the receiver Is rlght In bis 
said claim, and Is entitled to bave ail sums realized or which should hâve 
been realized on said collaterals credited on sald claim, and a dividend paid 
only on the balance of the same, then, and in that case, ail sums hereafter 
realized from said collaterals shall be applied to reduce the amount of said 
claim herein ofCered to be allowed, and the same percentage on such col- 
■ lectlons accounted for, by the Chemical National Bank, to the receiver, as 
bave been paid to it by them. David Armstrong, 

"Receiver Fidellty National Bank." 

The offer thus made was not accepted. 

We are of the opinion that no interest can be allowed on any 
dividends due the Chemical Bank for the period intervening be- 
tween the time when such dividends were declared payable and the 
présentation of the claim of the bank, The damage to the Chemical 
Bank from this delay was self-imposed. The money applicable 
to such dividends lay during this pericd of two years and six months 
in the treasury of the United States drawing no interest. It would 
be manifestly unjust to the other creditors to reduce their share 
in the assets of the defunct bank to compensate the Chemical Bank 
for a loss of its own making. However bona Me its belief may hâve 
been in its power to pay its debt in another way, we do not see why 
the other creditors should be made to sufler for its mistake. 

The question whether the Chemical Bank should receive interest 
on the dividends to be paid on the |200,000 which the receiver ofifered 
to allow, turns on the further question whether he affixed to his 
offer to pay thèse dividends a condition which would préjudice in 
any way the rights of the Chemical Bank. The counsel for the 
bank contends that the receiver's offer, properly construed, required 
the bank to agrée that if the court should décide that the claim 
must be reduced by ail sums which had been or should hâve been 
realized before the presenting of the claim, then the bank would 
reduce its claim not only by so much thus adjudicated to be a 
proper réduction, but also by any sums realized after présenta- 
tion, though not adjudicated to be proper réductions. The language 
of the receiver in his offer is not as fortunate as it might be, but we 
do not think it can bear the construction contended for. 

When the offer was made, the Chemical Bank had coUected $75,- 
000, and had negligently failed to coUect $25,000. This, according 
to the receiver's contention, reduced the claim of the bank to $200,- 
000. The Chemical Bank had other collatéral applicable to the 
debt, but this had not then been coUected. According to the re- 
ceiver's contention, collections on this latter collatéral should also 
reduce the claim. 

The obscurity in the receiver's language arises from the clause 
in the second paragraph which follows the clause "that the receiver 
is right in his said claim." The following clause reads thus: 
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"And is entitled to hâve ail sums realîzed or wMch shoidd 
fiave been ijealized on said collaterals credited on said claim, 
and a divicfend paid only on the balance of the sàme." It is 
manifest that "bis said claim" refers to the receiyer's state- 
ment of bis rigbts in the first paragrapb, in wbicb be maintained 
that the Chemical Bànk must reduce its claim bj ail sums tben or 
tbereafter realized frcm collatéral, or wbicb sbould hâve been reaJ- 
ized therefrom. The clause following the words "bis said claim" 
was evidently intended to be a mère répétition of that statement. 
If the statement and its répétition are capable of having the same 
meaning, they sbould be given it. "Ail sums realized" maj mean 
^'all sums now realized," or it may mean "ail sums now or hereafter 
realized." To hâve the same meaning as the claim of the receiver 
already stated in the flrst paragrapb, and speciâcally referred to, 
the words must be given the latter meaning. The receiver's propo- 
sition was, therefore, to allow and pay dividends upon $200,000 of 
the claim without préjudice, on the one hand, to the right of the 
Chemical Bank to sue for the allowance of the remaining $100,000, 
and without préjudice, on the ctber hand, to the right of the receiver 
to reduce the claim below $200,000 in case the court should hold such 
réduction proper. Thus construed, the offer was an équitable one, 
and the refusai of the Chemical Bank to accept dividends under 
conditions wbicb did not préjudice its right in any way must pre- 
vent the payment of interest to it on dividends due the $200,000 part 
of its claim. The money wbicb it could bave drawn on this part of 
the claim remained in the United States treasury, eaming no inter- 
est. The Chemical Bank cannot charge the otber creditors with 
interest for its own delay. 

It rematus only to consider the interest on the dividends to be 
paid on the $100,000 which should hâve been allowed by the re- 
ceiver in accordance with the opinion of this court at the time that 
be rejected the claim. The question at issue between the receiver 
and the Chemical Bank was one of such doubt that it would bave 
been quite improper for Mm not to try it in court. The chance of 
his sustaining his view was sufflciently great to make any reasonable 
«xpense, in seeking to maintain it in court, a fair charge against the 
otber creditors because of the possible benefit they might dérive by 
a successful issue of the litigation. Now, a part of the reasonable 
expense of refusing to pay what is believed to be an unjust claim, 
but which is held tbereafter to be a just one, is the damage from the 
delay to the person to whom the payment should bave been made, 
— a damage which is measured by interest on the amount due and 
nnpaid during such delay. It is équitable and just, therefore, that 
the share of the otber creditors in ihe assets of the bank should be 
reduced by enough to pay the interest on the delayed dividends on 
the $100,000 from the date of the rejection of the claim until such 
dividends are paid. This conclusion is fully sustained by the déci- 
sion of the suprême court in the case of Armstrong v. Bank, 133 U. S. 
433, 10 Sup. et. 450. In that case — which also grew out of the 
failure of the Fidelity Bank — the creditor bank had presented its 
claim to the receiver, in Septembër, 1887, and it was rejected. The 



CENTRAL TEUST CO. Ç. ST. LOUIS, A, & T. BY. CO. 885 

circuit court lield that the claim siiould hâve been allowed, and 
adjudged tliat interest must aiso be allowed on the dividend declared 
October 31, 1887, until the dividend should be paid. The suprême 
court afQrmed the circuit court bo'th in regard to the validity of 
the claim and also as to the interest, saying, upon page 470, 133 
U. S., and page 450, 10 Sup. Ct.: "The allowance of that interest 
is necessary to put the plaintifl on an equality with other creditors." 

We think that the receiver was entitled to take a reasonable 
time in which to consider and reject or accept the claim of the Chem- 
ical îsTational Bank af ter its présentation ; that 20 days was not un- 
reasonable; and, therefore, that no interest should be allowed on 
any dividend untn after April 25, 1890. 

Interest will be allowed on the tirst two dividends, on one-third 
of the claim as allowed, from April 25, 1890, until the dividends 
shall be paid. Interest will also be allowed on the dividend de- 
clared June 30, 1890, on one-third of the claim, as allowed, from 
the date the dividend was declared payable until it shall be paid. 
Interest will also be allowed on the dividend declared August 5, 
1891, on one-third of the claim, until the dividend shall be paid. 
It is admitted that upon July 25, 1892, the receiver paid to the 
Chemical National Bank |100,000. We think it just that this 
$100,000 should be applied as a crédit upon the dividends on the 
two-thirds of the claim, as allowed, which do not bear interest. 

The judgment of this court, therefore, wUl be that the decree of 
the court below is reversed, and that the cause be remanded, with 
instructions to enter a decree in accordance with this opinion. 



CENTRAL TRUST CO. OF NEW ÏORK v. ST. LOUIS, A. & T. RY. CO. IN 
TEXAS, (ST. LOUIS SOUTHWESTERN RY. CO. IN 
TEXAS, Intervener.) 

(Circuit Court, B. D. Texas. February 24, 1893.) 

Nos. 132 and 133. 

FBDEHAii Courts — Receivebships — Forbclosurk Sale — Enjoinihq Statb 
Courts. 

A fédéral coiirt which decrees that raiiroad property shall be sold on 
foreclosure, subject only to such claims against the receiver as shall be 
held valld by that court on Interventions to be filed before a given date, 
bas authority, on a subséquent Intervention of the purchaser, to enforce 
thèse terms by enjoinlng the prosecution against him in the state courts 
of damage claims arising during the recelvershlp; and it will exercise this 
power when It appears that the purchaser wiÛ be subjected to a multi- 
plicity of suits, subject to the same défenses. 

In Equity. Pétition of intervention by the St. Louis Southwest- 
em RaUway Company in Texas in the Consolidated foreclosure 
suits brought by the Central Tru^t Company of New York against 
the St. Louis, Arkansas & Texas Eailway Company in Texas, De- 
cree for injunction. 

Finley, Marsh & Butler, F. C. Billard, and Sam. H. West, for 
intervener. 

v.59p.no.4 — 25 
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' MpbpRMICK, Çarcùit Judge. The intervener holds, as purchaser 
at a foreclosure sale made under a decree of the United States cir- 
cuit court in thèse Consolidated cases, certain railroad property, 
which, pending tlie foreclosure proceedings, was in the custody and 
under the management of said court, through its receivers, duly ap- 
pointed, qualifled, and acting. On May 11, 1891, thé property was 
ordered by said coiurt tO be sùrrendered to said purchaser, or to the 
purcha'éing trustée, subject to undisputed claims against the re- 
ceivera, and to such disputed claims as had been or should be ad- 
judgèd valid by said court, on interventions pending, or to be 
ffled, J>rior to the Ist day of December, 1891, in the United States 
circuit court for the northem district of Texas, at Waco, or in the 
United' States circuit court for the eastern district of Texas, at 
Tyler, in both of wWch courts the foreclosure proceedings were 
pending. This intervention shows that the défendant in said in- 
tervention, 'William Kitchens, has sued the intervener in another 
court (à state court) for damages clatmed to hâve been done his 
property by the opération of the railroad property while it was 
under the management of said receivers; that there are very many 
similar claims set up ahd ield by divers persons in the state of 
Texas, through which its Une of railway is constructed, and inter- 
vener fears it will be subjected to innumerable suits, similar to 
that of the said défendant, William Kitchens, and to incalculable 
litigatioû and expense, unless it can be protected by process of in- 
junctioh from the court in which said foreclosure proceedings were 
had. At Dallas, Tex., on November 16, 1892, I gi-anted a restrain- 
ing order, and an order requiring the défendant, after notice, to 
show cause at New Orléans, on December 15, 1892, before one of the 
circuit judges of this circuit, why he should not be enjoined and re- 
strained from prosecuting against the intervener any proceedings 
to enforce against it any claim arising against said receivers, ex- 
cept by application to the court in this suit. After due notice to 
the défendant, the motion for injunction came on for hearing before 
me at New Orléans on December 15, 1892, and was argued by coun- 
sel for the intervener, no one appearing for the défendant. The 
matter has been held under advisement untU now, partly because 
aomewhat kindred questions were involved in an appeal pending 
before the circuit court of appeals for this circuit, and partly be- 
cause there are other questions involved in this intervention of 
recognized difficulty, on which we hâve not been furnished or been 
able to find satisfactory authority. The authorities are satis- 
factory to the effeet that the purchaser of such property at a fore- 
closure sale becomes a party to the foreclosure suit, without regard 
to his citizenship, so far as it is necessary to enforce against him 
liabilities growing out of his purchase, and to secure to him the prop- 
erty purchased on the ternis of the sale; and the United States 
courts, having jurisdiction of the matter, can enforce its jurisdiction 
by injunction, when necessary, and section 720 of the United States 
Revised Statutes does notapply. Railway Oo. v. Kuteman, 54 Fed. 547/ 

•4C. C. A. 503. 
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(just decided by the circuit court of appeals for the flfth circuit,) and 
cases therein cited. I ani of opinion tliat, iu ordering the sale to 
be made subject to certain cliarges, the court did not exceed its 
jurisdiction in limiting the charges to such as were undisputed, 
or had been or should be adjudged valid by the said United States 
circuit courts at Waco and Tyler, in which, as bef ore said, the 
foreclosure proceedings had been conducted, and were and are stUI 
pending; and I do not doubt the intervener's right to hold the prop- 
erty so purchased by it free from any daims arising against the re- 
ceivers, and not embraced in the terms of the réservation made in 
the decree ordering the delivery of the property to the purchaser. 
However clear ail of the foregoing may be, whether in such a case 
the court can and should apply the extraordinary remedy of injunc- 
tion, as hère asked by the purchaser, présents a question on which 
I hâve been able to obtain little aid from précédents, and on which 
cogent reasons both for and against may be given. It seems to 
me, however, that a fair prépondérance of reason is in favor of 
granting the relief hère sought. The very bulk of such property, 
and its peculiar character, the chief élément of value in it being 
the vital breath of économie and sMllful opération, calling for such 
varions skill in mechanics and in iinance, and the constant outlay 
of such amounts of capital, as few command, render it difficult to 
realize adequately on a judicial sale of such property under the most 
favorable conditions, Pending the necessary proceedings prepara- 
tory to such a sale, it bas generally, if not uniformly, been found 
necessary, in order to préserve such property and meet its obliga- 
tions to the public, that it should be operated by, or under direction 
of, the court, through receivers. From the very nature of the case, 
the accounts of the receivers and the claims against them, as such, 
cannot be ail settled until after the surrender of the property and 
of its opération to the purchaser. It is therefore judicious, if not 
necessary, that some réservation should be made in the sale of lia- 
bUity for such unsettled claims as could not be accurately stated 
in amount, or so safely approximated as to require or justify exact- 
ing a cash deposit to cover them. Before the sale, certatnly, claims 
arising out of the receiver's management could not be enforced 
against the property, except through the court, under whose orders 
he was holding and operating it. Why, then, may not, and why 
should not, the court hâve the same continuing and exclusive control 
of the settlement of ail such claims as well after as before the sale? 
And if it is necessary or judicious to make the réservation of lia- 
bility in the sale, as above mentioned, is it not incumbent, just, and 
necessary, that correct procédure may be observed, the dignity of 
the court respected, and its contract with the purchaser fulflUed, to 
exert so much of the i)ower of the court as may be required to main- 
tain the limits of that réservation as flxed by the court in its de- 
crees affecting the sale? The fact that, pending the opération of 
the property by receivers, parties setting up claims against the re- 
ceivers may sue without leave of the court, does not affect the ques- 
tion ; for the judgment in such cases, if against the receivers, could 
not be executed on the property, except through the court that 
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oomnilssioned and controUed the receiTer. In this connection, it 
is to be observed that the défendant, William Kitchens, bas net 
been restrained, and is net to be enjoinedj from prosecuting bis suit 
against tbe receiTers. If it appeared that tbe défendant in tbis in- 
tervention was the only claimant who had joined, or who was likely 
to join, the intervener in Buch a suit against the receivers, or if it 
was not made afflrmatively to appear that be was only one of many 
who would thus assail it, this court might, without injustice and 
with propriety, witbhold its grâce, and leave tbe intervener to ita 
défenses, wbich must appear good to receive such grâce, and, if good, 
could be as weU maintained in the suit sougbt to be enjoined as in 
tbis court 

Leaving out of view any question of the propriety of regular and 
correct proceeding, respect for tbe court's dignity, and the obligation 
of its contract with the purchaser, the fact that the intervener bas 
a good défense, and can avail of it in the court where tbe suit is 
brought against him, or in the courts of last resort, wbich be may 
reach by appeal or writ of error, will not deprive this court of the 
power or relieve it from tbe duty of protecting the intervener from 
the oppression of a multiplicity of suits, subject to tbe same dé- 
fenses. 

For tbe reasons barely indicated by tbe foregoing brief sugges- 
tions, I feel constrained to order tbe injunction restraining said 
William Kitchens from prosecuting bis said suit against tbe inter- 
vener. 
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(Orcuit Court, N. D, Georgia. Janiiary 3, 1894.) 

BqtriTT— Rbscisbion of Sale of Lands— Double Agbnct. 

The mère fact of a double agency In the sale of land glves tbe vendor 
no rlght of resclsslon, when he had fùU knowledge that the agent was 
acting for the piirchaser, and of ail other facts, Including the nature and 
value of the land, whlch were known elther to the agent or the purchaser, 
and were necessary to Intelligent action, especlally when the prlce waa 
the full market prlce of llke lands at the time. 

In Equity. Suit by Charles H. Gross against tbe George W. 
Scott Manufacturing Company and tbe De Soto Land & Phosphate 
Company to rescind a sale of lands. A demurrer to tbe bill was 
heretofore overruled. 48 Fed. 35. Tbe cause is now beard on tbe 
pleadings and évidence. Bill dismissed. 

Bisbee & Einehart, for complainant. 

Candler & Thompson, for défendants. 

NEWSIAN, District Judge. In tbis case, wbich ia on tbe equity 
side of the court, there was a demurrer to tbe bill, and an opinion 
of thé court overruling the demurrer. Gross v. Manufacturing Oo., 
48 Fed. 35. There bas now been a final hearing in tbe case on tbe 
bill, answer, and évidence. Tbe complainant in this suit seeks to 
rescind a contract of sale of certain lands in Florida, made in the 
year 1889. Tbe right of complainant to bave a rescission of tbia 
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sale is based by counsel for complainant on two grounds: First, 
that there was a double agency on the part of John Cross, through 
whom the transaction was made; and, secondly, that even if this 
double agency did not exist, or is ineffectuai for the purpose stated, 
there were misrepresentations on the part of Cross, acting as agent 
of défendants, which were made to complainant, as to the nonex- 
istence of phosphate in or on the land, by reason of which complaiii- 
ant was induced to part with the land for much less than its real 
value. John Cross was a real-estate agent in the state of Florida, 
and doing an extensive business. He represented a large number 
of nonresidents who owned land in that state. He was the agent 
for complainant, Charles H. Gross. As to some of the lands of com- 
plainant, not embracing those involved in this suit, Cross was au- 
thorized to sell at a priée agreed upon between himself and his prin- 
cipal without consultation with his principal. As to the land now 
in controversy, Cross was the agent of Gross to look after it, pay 
the taxes, keep off trespassers, etc., but had no authority to sell with- 
out first submitting the ofEer to Gross. 

George W. Scott was the président of the George W. Scott Manu- 
facturing Company, and of the De Soto Land & Phosphate Company. 
The same individuals, substantially, were the officers and members 
of both companies. In August, 1889, when negotiations for the 
purchase of this land by Scott were commenced, Scott had already 
purchased a considérable amount of lands on Peace river, in Florida, 
near where the land afterwards purchased from Gross was located. 
On the 7th of August, 1889, George W. Scott, in writing, requested 
John Cross to purchase for him several différent tracts of land in 
this locality, to wit, a portion of section 30, township 35 S., of range 
25 E., and section 10, township 33 S., of range 25 E. Gross refused 
to sell a portion of the tracts mentioned unless he could sell ail, 
and flnally, upon télégraphie authority from Scott, Cross purchased 
from Gross ail of the two sections mentioned except the S. ^ of S. E. 
i, and N. W. l of N. W. i, which was not owned by Gross. It seems 
that, at the time Scott requested Cross to buy, neither Scott nor 
Cross knew that Gross owned the land in question, and that a few 
days afterwards, by investigation of records. Cross ascertained that 
the sections which Scott desired were owned by Gross, and that he 
thereupon communicated that fact to Scott. This fact of Cross' ig- 
norance of Gross' ownership of this particular land at the time of 
Scott's instructions to him, which must be taken as clearly estab- 
lished by the évidence, seems, at flrst glance, inconsistent with the 
fact of his agency for Gross in référence to his lands ; but this is 
easUy explained, for the reason that Cross seems to hâve been largely 
engaged in this business of acting as agent for nonresidents, and the 
land was simply given to him by the section and township numbers, 
by which he would not recognize them as Gross' land until the rec- 
ords called this fact to his attention. 

Other parties in Boston, Mass., and Philadelphia, Pa., owned lands 
which were embraced in the list which Scott had requested Cross to 
purchase. Gross himself was a résident of Philadelphia. After 
Cross ascertained the ownership of the various tracts of land which 



390 FEDERAI. BEPOETEB, vol. 59. 

Scott desired to purchase, he informed Scott that he thought it would 
be.better if he (Oross) could go north, and see the pajrtiea who owned 
the lands, in référence to their saJe. This was acqulesced in by 
Scott, wiio, at Cross' request, advanced some money to pay the ex- 
penses of the tpip. Cross then went to Philadelphia, and saw Gross 
about the sale of the land. Cross h^d been instructed by Scott not 
to pay more tlian $2.50 per acre, and (Jross refused to seU unless he 
could sell the entire sections, of which Scott only desired to purchase 
a part Cros? telegraphed Scott to this effect, and received, in re- 
ply, authority from Scott to purchase the entire sections. Gross 
then agreéd to sell, and two days later deeds to the land were exe- 
cuted and delivered by Gross to John Cross; Scott having deposited 
the money to make the payment for the purchase to Cross' crédit, 
with which money the purchase money was paid. During the con- 
versation between Gross and Cross in référence to the sale of the 
land, Gross testifies that he asked Cross "if there was phosphate on 
the land." To this inquiry Cross replied, "No." The other wit- 
nesses to the transaction, including Cross, testify that, in reply to 
the question named. Cross replied "that the land was not being pur- 
chased for that purpose, but for the purpose of controUing the river 
front." 

The bUl allèges that Cross stated to Gross that the George W. Scott 
Manufacturing Company desired to buy the land in question. Whlle 
there is some différence in the évidence about this, it is conceded by 
coùusel for complainant that this must be taken as established, 
namely, that Gross knew that Cross was buying the land for the 
Scott Manufacturing Company. The De Soto Land & Phosphate 
Company, of which George W. Scott was the président, was en- 
gaged in mining phosphate on Peace river, a few miles from the land 
sold by Gross, prior to and at the time of this transaction. Scott's 
Company — either the De Soto Company or the Scott Manufacturing 
Company — owned lands both above and below that eold by Gross, 
v>n Peace river, and the acquisition by Scott of the land in question, 
for one or the other of his companies, seems to hâve been an entirely 
natural thing, independently of the question of phosphate on the 
land. 

The évidence further shows that Peace river is winding and full 
of sharp bends, that along the bed of this river and its banks the 
deposits of phosphate shift and change with the rise and fall of the 
river, and that the location of one of thèse deposits one year is no 
évidence that it wUl be found there another or succeeding years. 
As pertinent at this point, a référence may be made to certain in- 
terrogatories propounded by complainant in the bill to défendants, 
and the answers thereto. Interrogatory 11 is as follows: 

"Whether or not, prior to October 7, 1889, the défendants, or either of them, 
owned In whole or In part, or had contracted to purchase, any lands on 
Peace river near or in the vicinlty of the lands described in the bill of com- 
plalnt as having been conveyed to John Cross by complainant, and, if so, 
what quantity of suoh lands did défendants, or either of them, own or had 
contracted to purchase prior to said date; and state how near any of said 
lands were located to the lands conveyed to John Cross by complainant, and 
whether or not any of such lands which défendants, or either of them, 
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owned or had contracted to purchase prior to the date aforesald, to the 
knowledge of the defendanta, or either of them, prlor to sald date, had on 
or In them phosphates or phosphates of lime." 

The answer of the défendants to the above interrogatory, so far as 
material hère, is as follows: 

"They, [défendants,] nor either of them, had any knowledge of what sort 
of phosphatic material the land contained, but simply had a theory or bellef 
that most of the lands along said river contained phosphatic material or 
gravel in greater or less quantities, and that the same was being washed ont 
of the land into the bed of said river, where bars and deposits of the gravel 
were formed in basins at the bends of the river, and vrlùch bars and deposits 
contained ail of such material défendants Imew or know to exist in or on 
said lands, in qnantities that It would pay to work." 

In answering interrogatory 12, which is practically the same as 
interrogatory 11, défendants repeat the greater part of their answer 
to interrogatory 11, and state, in addition, that they considered 
the lands as being valuable to them, outside of the existence 
of phosphate, for the purpose of controlling the river; that they do 
not now know what said lande are worth, but considered that, at the 
time they were purchased, |2.50 per acre was aU they were worth, 
and would not hâve paid any more; that, for two years prior to the 
purchase of the lands by the Scott Manufacturing Company, its 
président, George W. Scott, had been making examinations of the 
bed of said river, and had not deemed lands of complainant valuable 
for phosphatic material, and therefore did not purchase them. Aft- 
erwards, when he discovered how deposits were made in the bed 
of the river, he decided that, whether or not said lands contained 
phosphate in paying quantities, they would be worth $2.50 per acre 
to his companies, to enable them to control the river. 

Cross testifles that at the time of the sale by Gross he did not know 
of any phosphate on the land in question, and that at the same time, 
he sold land of his own in the same locality at the same price. 
Cross, some months after the sale, in response to an inquiry from 
Gross as to why he did not teU him that there was phosphate on the 
land, replied that he did not know it, and that he sold land of his 
own at the same price; and this reply of Cross to Gross is urged as 
an argument that there was phosphate on the land. Now, this 
question as to whether or not there was phosphate in paying quan- 
tities on the land in question is left somewhat in doubt by the évi- 
dence. There is one witness who testifles to having made experi- 
ments on the land with a view of determining this matter, and he 
found, according to his évidence, considérable deposits of phosphate. 
It is quite clearly shown, however, that no phosphate has been taken 
from any part of this land; and whether there is such an amount 
of deposit as to make it profitable to work it, is really undetermined. 

So that thèse propositions may be considered as established by 
the évidence: First, that the défendants did not know, and that 
Cross did not know, at the time of this transaction, whether there 
was phosphate on the land or not; second, that Cross made no in- 
tentional misrepresentation of the facts, even assuming that he an- 
swered Gross categorically, as Gross stated he did, to wit, that there 
was no phosphate on the land, and assuming that he did not answer, 
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as the prépondérance of the testimony is, that the land was not be- 
ing purChàsed for phosphate purposés, but for other purposes; and, 
third, that Gross knew that the laùd was being bought for Scott, 
and that the gênerai purpose for which Scott was engagea in buying 
lands in Florida was to mine phosphate. It cannot be held, there- 
fore, taking the propositions contended for by the complainant in in- 
verse order, that there were such misrepresentations of facts by 
Cross to Gross, acted on by Gross, as to justify a court of equity in 
rescinding the contract of sale for that reason. There is no proof 
to show that Scott had ever made any spécial investigation of this 
particular lànd, or had any spécial knowledge concerning it, so far 
as relates to the existence of phosphate, Gross knew, therefore, 
just as much as Cross knew, or as Scott knew. He had the whole 
situation in his mind, and, with ail thèse lights before him, seems 
to hâve acted, as he expressed it himself, "because his iwcketbook 
told him to do so." 

If the évidence showed, as the bill alleged, that Scott knew of the 
existence of phosphate on the land, and induced Cross for a consid- 
ération, knowing him to be Gross' agent, to falsely represent to 
Gross that there was no phosphate on the land, a very difEerent case 
would be presented, and one which, as was held by the court in 
overruling the demurrer, would justify the interposition of a court 
of equity. Such, as has been stated, is not the case hère, however. 
Scott did not know, at the time he employed Cross, that he was Gross' 
agent, and, so far as the évidence shows, subsequently made no ef- 
fort whatever to influence him to disregard any obligations that he 
may hâve been under to Gross; and Cross, so far as the évidence 
shows, did not knowingly wrong Gross in any way, because it is 
undisputed that he sold land of his own in the same locality at the 
same price, and at the saine time. 

The other proposition which is insisted upon in this case is that 
the double agency which it is said existed vitiates the contract, 
and justifies and requires its rescission. The doctrine relied upon 
is that one being the agent of a person to sell cannot at the same 
time act as the agent of another person to buy, and that, upon the 
admission or proof of this inconsistent employment, the court will 
présume the contract injurious, and consequently fraudulent. Con- 
ceding this rule to exist in ail the strictness contended for by cdun- 
sel for complainant, a contrarj- or reverse proposition must also be 
conceded, namely, that if the principal, being the seller under such 
circumstances, has ail the Imowledge that the agent possesses — has 
ail the facts before him that the agent has — which would lead to 
intelligent action in the premises, including the fact that the agent 
was also acting for the purchaser in the transaction, the seller could 
not afterwards set up the- fact of double agency as a ground for 
voiding the contract. While silence on the part of the agent, and 
ignorance on his principal's part of the agent's opposing interests 
in a transaction, would justify the law's interposition, yet a fuU 
communication of the facts on the part of the agent, and complète 
knçwledge of the facts on the principal's part, would just as certain- 
ly lay no foundation for judicial interférence with a transaction to 
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wMch it applied. In this case Cross stated to Gross that he want- 
ed to buy the land for Scott; and while the deed was made, in the 
first instance, to Cross, it is clearly shown to hâve been with the 
knowledge of the fact on Gross' part that the conveyance was made 
thus simply for conyenience in the transaction, and that Scott, for 
himself or one of his companies, was the real purchaser. The 
matter of the existence or nonexistence of phosphate on the landj 
and the conversation between Cross and Gross in référence thereto, 
has already been discussed and disposed of. There is much force 
in the contention made hère that if Cross, prior to the time the sale 
Was consummated, was the agent of Gross in any way connected 
with the sale of the land, Le was his agent to do exactly what he 
did in this case, namely, to flnd somebody who wanted to buy, and 
bring the offer to Gross. The only compensation which it is 
claimed that Cross received from Scott as to this particular land 
was the money advanced to pay Cross' expenses on his trip north. 
This trip was made, it appears, for the purpose of buying varions 
other tracts of land besides those bought from Gross, and it seems 
that the amount advanced was simply the amount of Cross' ex- 
penses on the trip. After the sale was consummated, Gross paid 
Cross' Commission of 10 per cent, on the amount of the purchase 
money. To this extent Gross certainly recognized Cross' services 
to him in flnding a purchaser for the land, and paid him for it; but 
the sale, it is entirely clear, he made himself, and on his own judg- 
ment. Cross' relation to this transaction as an intermediary in 
bringing about the sale is clearly shown, but the matter of agency 
to either of the principals is more obscure when the facts are ana- 
lyzed. 

On the whole, the conclusion must be that no such concealed 
double agency existed as to justify the rescission of the contract on 
that ground. 

Besides aU this, the prépondérance of the évidence shows that 
this land, when sold, brought what was at that time a fair market 
price. It was several months after the sale before any investiga- 
tion was made as to the existence of phosphate on this land, and 
while, as has been stated, it is uncertain under the évidence whether 
phosphate exists in paying quantities or not, even conceding that 
such is the case, it was not known to any one at the time of the 
sale, and large tracts — in fact, vast tracts — of land seem to hâve 
been sold about the same time, (a little before and after the time 
of this transaction,) and for no greater price. Conceding, therefore, 
what must be admitted from this évidence, — that no one connected 
with the transaction knew at the time whether this land was partic- 
ularly valuable or not, and that the purchaser and seller both took 
their chances on the existence or nonexistence of phosphate thereon, 
— the price paid was aU that the land was fairly worth, according 
to the évidence, in the market at the time. From this évidence it 
clearly appears that large portions of the land bought by Scott and 
his companies were valueless except from the fact that it was con- 
nected with other land which was valuable. Phosphate seems 
to îiave been found hère and there along this river, constaûtly 
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changing i]b^ location, and a person jbuying land there without care- 
ful investigation, which certainly had net been made in this case 
before the sale, took the chances on what he purchased, and paid 
accordingly. The fact that Cross himself, a real-estate dealer, liv- 
ing and doing business in the vicinity, trading largely in thèse 
lands, accepted the sanie price for his own land, (which is not dis- 
puted,) ought to be conclysiTe that it was as much as the land was 
fairly worth in thè market at the time. 

For the reasons which hâve been given, no sufflcient ground exists 
for granting a decree to rescind thia contract as prayed for, and 
there must be a decree dismissing the bill, with costs. 



CLYDE et àl. v. KICHMOND & D. E. CO., (GARST, Intervcner.) 

(Circuit Court, N. D. Georgia. January 18, 1894.) 

1. Ikjdbt to Servant — Concurrent Négligence of Mabtbr and Fellcw 
Servant; 

Recelvers operating «. rallroad are liable for injuries to a flreman from 
derailinent of a train!, caused by the worn condition of a rail over wliicli 
tlie train was run by the éngineer at a speed greater than that author- 
ized by tiie schedule, though but for sucb improper speed the dèrailment 
wou}d apt bave happened. 
3. Samb^Phoximatb Cause. 

In sùcn a case the condition of the rail Is as much a présent and effect- 
ive cause of the dèrailment as the rate of speed. , 
8. Appeal— Weïght of Evidence— Findings of Master. 

The flndlng of a master that a rail of a rallway track was so worn as 
to render Its use négligence, made on confllctlng testimony, and an ex- 
amination of the rail by hlm in person with counsel, will not be reviewed. 

4 Plearing— Amendmbnt. 

Whéia à tnaster bas finished the hearing on an Intervenw's claim for 
Personal injuries, and is considerlng the case and preparing his report, 
an amendment setting up a distinct ground of négligence as a basis of 
recovery is too la te. 

In Equity. Pétition by James E. Garst, intervening in a suit 
by William P. Clyde and others against the Richmond & Danville 
RaHroad Company, and claiming damages for personal injuries 
against the receivers of said railroad appointed in said suit Heard 
on exceptions to master's reiwrt. Judgment for intervener. 

Arnold & Arnold, for intervener. 
.Jackson & Leftwich, for défendants. 

NEWMAN, District Judge. This was an action to recover dam- 
ages for Personal injuries received by the intervener in an accident 
to, and deraUment of, a train on the Eichmond & Danville Railroad, 
operated by Huidekoper and Poster, receivers of this court The 
intervener was a flreman on the wrecked train, was in the discharge 
of his duties on the engine, and conceded to be entirely free from 
fault himself in the matters which caused the injuries. The wheels 
of the tender first left the track, some cars were drawn from the 
rails, and the tender was turned over; The plainttff, Ganst, when 
in the act of jumping, was thrown about 30 or 35 feet, according to 
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his testimony, and was badly hurt. Nô question i& made in the 
case as to the fact of the injury, and as to the amount of the spécial 
master's finding in his faTor,— -|2,500. 

The case cornes before the court now upon exceptions to the spécial 
master's report, and, while there are a number of exceptions, the real 
issue and the controlling one in this case is as to whether or not 
there was any négligence on the part of the receivers for which they 
were responsible. The spécial master f ound that the cause of the 
accident was the worn condition of the outer or bearing rail (the ac- 
cident happening on a curve) at the point where the derailment oc- 
curred, combined with the speed of the train, which he flnds to hâve 
been considerably greater than that which the schedule authorized 
at the time of the accident. 

The statute of this state (Code, § 3036) which provides that a 
railroad company shall be liable to an employé for damages for 
injuries sustained by reason of the négligence of a co-employe, when 
the employé injured is free from fault, bas been held by Ûxe su- 
prême court of this state to be inapplicable in a case against a re- 
ceiver who is engaged in operating a railroad under appointment of 
court. Henderson v. Walker, 55 Ga. 481. The speed of the train 
is not set up in the déclaration as a substantial ground of négligence. 
The négligence relied upon is the worn condition of the raU, which 
it is said was such as to make the défendant receivers guUty of nég- 
ligence; and that, the évidence showing that this négligence, and 
the négligence of the engineer in running the train at the improper 
rate of speed, each contributing to cause the injury, the case is one 
which authorizes and justifies recovery. 

From what is distinctly and expressly found by the master in 
his report, and from what must be necessarily inferred from his 
flnding, it seems that the speed of the train would not hâve resulted 
in an accident had there been a proper and suitable rail at the 
point where the accident occurred, and that the worn condition of 
the rail would not hâve caused the derailment had the train not been 
running at an improper rate of speed. So that it is contended for 
the receivers that, they having fumished a rail sufficient to carry 
the train at the rate of speed they expected and authorized it to run, 
there can be no recovery against them. It is on this contention of 
défendants that their case must rest as to the question referred to, 
and upon which the case seems to turn. Now, is this argument 
Sound, namely, that where the employer furnishes to the employé 
material and appliances which are defective and unsafe, but which, 
if used by the employé in the manner directed by the employer, 
would not resuit in injury to any one, and the employé fails to obey 
instructions, and to use the defective machinery or appliances in the 
manner directed, and injury reSults to a coemploye from this defect- 
ive and unsafe condition, combined with the failure of the employé 
to properly use them, the employer is relieved from liability from 
damages to such coemploye? 

The rule clearly established at common law is that where an em- 
ployé is injured by the négligence of the master in furnisMng de- 
fective machinery and appliances, combined with the négligence of 
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a leUpw serran t,both«)ntributi,Dg;tliereto,th.emasterisliable. The 
case of McMahon v. Henning, 3^ Fed. 353, was a suit by an employé 
against a receirer for damages for injuries sustained in the service 
of the receiver. Plaintiflf sought to recover upon two grounds: 
DFirst, that Ms coemploye was guilty of négligence in running the 
cars which wefe to be coupled at a dangerous rate of speed; second, 
that the défendant receiver furnished cars dangerous and defective 
in their construction. The case was heard in the United States cir- 
cuit court for Kansas, and in that state there was a statute similar 
to ihe statute in Georgia, and the construction given the statute in 
Georgia, which has been referred to, was contended for there. The 
court, in the opinion (Jelivered by McOrary, circuit judge, and con- 
curred in by Foster, district judge, left this question undecided; 
saying that its décision was unnecessary, in the view taken by the 
court of the case, which was that the receivers were liable to the 
plaintiff, independently of this question. The court (on page 335) 
uses this language: 

"This présents the question whether, upon the facts found by the Jury, 
the Refendant is liable, independently of the statute, and upon the principles 
of the common law. The rule of the common law Is that a master is not 
liable tb his servant for the négligence of a fellow servant, and it was to 
abrogate this rule in the state of Kansas that the statute was enacted. 
But Oie common-law rule has never, to my knowledge, been carried so far 
as to permit the master to exempt himself from the conséquences of his own 
Personal négligence by showing that one of his servants (not the party 
Injured) has been likewise négligent In the présent case the master was 
négligent, whlle the plalntlfC— the Injured party— was not négligent. This 
malces out a case at common law, notwlthstanding the négligence of Bowles, 
the fellow servant. The plaintiff recovers upon the ground of the négli- 
gence of the défendant, which is, of itself, a good and sufflcient ground. 
The doctrine of contributory negUgence has no application to such a case. 
That doctrine applies only to cases of négligence on the part of the person 
injured. The true doctrine of the common law is that the master Is liable to 
his servants, as much as to any one else, for the conséquence of his own 
négligence; and It is no défense for him to show that the négligence of a 
fellow servant (for which he was not responsible) also contributed to bring- 
irig about the Injury. Shear. & R. Neg. § 89; Flfleld v. Kailroad, 42 N. H. 
225; Hough v. Railway Co., 100 U. S. 213; Cayzer v. Taylor, 10 Gray, 274; 
Paulmler y. Railroad Co., M N. J. Law, 151, 157." 

In Booth V. Railroad Co., 73 N. Y. 38, this is held, (quotiug second 
headnote:) 

"If an injury is caused to an employé of a railroad corporation by the 
heglect of the corporation to send out a sufflcient number of brakemen on 
â train, and the négligence of the engineer in running the train, the corpora- 
tion is liable theref or." 

In this last case the duty of the master, it was held, was to fur- 
nish a prpper number of employés to do the work assigned them, 
which is simijar, of course, to the duty to f urnish suitable machinerj 
and appliahces. 

In. the case of Cône v. Eailroad Co., 81 N. Y. 206, the rule is stated 
in this way: 

:''A master who negligently employs uhsafe and defective machinery is 
llftblft.to his servant injured in the use of it by means of its defective cou- 
diitlôn, although the négligence of a coservant contributed to the injury." 
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This question has been before the suprême court of the United 
States in Eailway Co. v. Cummings, 106 U. S. 700, 1 Sup. Ct. 493, 
and the rule announced in the décisions just cited is clearly sus- 
tained. The opinion of the court shows that the plaintiff claimed 
that the collision which resulted in his injury, he being a servant of 
the Company, was caused by the fault and neglect of the company, 
and that the company claimed that it was caused by the négligence 
and disobedience of a fellow servant, and that this was the issue at 
the trial. The court below, on the trial of the case, gave the jury 
this instruction: 

"That if Noyés [the person claimed to be a coservant] was négligent, 
and if the company was also wanting In ordinary care and prudence in dis- 
charging their dutles, and such want of ordinary care contributed to pro- 
duce the injxu-y, and lie plaintiff did not Isnow of such want of ordinary care 
and prudence, the défendant would be liable; that, if two of those causes 
contributed, the company would be liable; that the mère négligence of 
Noyés, of itself, does not exonerate them, if one of thelr own faults con- 
tributes." 

There was a verdict for the plaintiff, and exception to the instruc- 
tion just quoted. The suprême court say: 

"In the instruction which was given we flnd no error. It was, in efCect, 
that, if the négligence of the company contributed to— that is to say, had a 
share in producing— the injury, the company was liable, even though the 
négligence of a fellow servant of Cummings was contributory also. If the 
négligence of the company contributed to, it must necessarily hâve been an 
immédiate cause of, the accident, and it is no défense that another was 
likewise guilty of wrong." 

The case of Cayzer v. Taylor, 10 Gray, 274, was also an action for 
an injury received by a servant in the master's employment. One 
of the exceptions made by the défendant in that case involved the 
same question as that made by the défendant in this case. The 
exception was to the refusai of the presiding judge to instruct 
the jury that, if the accident would not hâve happened without 
négligence on the part of the engineer, the défendant would not be 
liable. The court say: 

"We think such instruction could not hâve been given. The default of 
the défendant might hâve been not only in having a boiler imperfectly 
constructed and guarded, but an incompétent and habitually careless and 
négligent engineer. It is now well-settled law that one entering into the 
service of another takes upon himself the ordinary risks of the employment 
in which he engages, including the négligent acts of his fellow workmen 
in the course of the employment. Ifarwell v. Railroad Co., 4 Metc. (Mass.) 
49; King v. Railroad Co., 9 Cush. 112; Gillshannon v. Kailroad Corp., 10 Cush. 
228- It has not been settled that the master is not liable for an injury 
which results from the employment of an incompétent servant, or use of 
a détective instrument. If the défendant employed a compétent engineer, 
and used a boiler properly constructed and guarded, he would not be liable 
for injuries resulting from an act of carelessness or négligence of such 
engineer. But we are not prepared to say that, if one uses a dangerous 
instrumentality without the safeguards which science and expérience sug- 
gest or the positive rules of law require, he is not to be responsible for 
an Injury resulting from such use because the négligence of one of his 
servants may hâve contributed to the resuit, or because a possible vigilance 
•of the servant might hâve prevented the Injury. The very object and pur- 
pose of a safeguard like the fusible plug are protection against the occaslonal 
carelessness and négligence of the engineer. It is Intended to be, iasome 
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degree, a su^sfltute for bis vlgUanoe^rto keep watch If be nods. To say 
that the mastèr sliould not be responsible for an Injury which would not 
bave hàppenèd bad. a saféguard requli^ed by law been used, because tbe 
eagineer was négligent, Vcould be to say, in substance and effect, tbat be 
sbotUd not be liable at ail for an Injury resulting from the failure to use it" 

In ail of thèse cases, as well as the last case, it might hâve been 
contended that the injuiy would not hâve resulted but for the nég- 
ligence of the fellow servant. The rule estahlished by the forego- 
ing décisions is dearlj correct, and the master cannot escape lia- 
bility for the conséquence of his own négligence because a fellow 
servant was also guilty of négligence contributing to the injury. 

It is urged with great earnestness that the rail complained of, 
where the tender left the track, was not worn to such an estent 
as to make an actionable defect; that it was not worn to an extent 
to render it nnsaf e for ordinary and gênerai use in running railroad 
trains over it. The évidence is conflicting as to the extent of the 
wear of the rail, running from one-twelfth of an inch to as much 
as a, half an inch. The spécial master not only heard considérable 
évidence upon this question, but examined the rail in person, with 
counsel in the case, and hè finds against the défendant on this ques- 
tion. He finds that the raU was sufflciently worn to constitute 
négligence. The court is not prepared to say that the master's 
flnding was erroneous on this subject. It is a question of fact for 
him to pass upon; he saw the witnésses, saw the manner of their 
testimony, and examined the rail in person. 

It is contended that, even if the défendants were guilty of négli- 
gence, their négligence was not the proximate cause of the acci- 
dent. If the worn condition of the rail was instrumental at aU 
in causing the derailment, it was just as much a présent and effect- 
ive cause of the accident as was the impropër rate of speed. It 
was not in any sensé a remote cause, for, whatever it contributed, 
it contributed at the time and place. Both the impropër speed of 
the train and the M'orn condition of the raU (assuming the report of 
the master to be correct) were the proximate causes. 

The conductor of this train was on the engine with the engineer 
at the time the accident occurred, and on the authority of Eailroad 
Co. V. Eoss, 112 U. S. 377, 5 Sup. Ct. 184, it is clauned that his prés- 
ence there, and his necessary acquiescence in the impropër rate of 
speed, makes the receivers responsible for his act, under the rule 
in the case named. But, there being no averment in the inter- 
vention placing the right to recover on this ground, the intervener 
cannot rely upon it as a substantive ground of négligence justify- 
ing a recovery. The only ground of négligence set out in the inter- 
vention, and which is supported by the évidence, is that of the worn 
condition of the. rail. An amendment alleging a high rate of speed 
as a ground of négligence was presented to the court by the inter- 
vener, with the request for an order aUowing it, after the évidence 
in this case had ail been heard by the spécial master, after the argu- 
ment of counsel had been concluded, ànd after the master had taken 
the case up for considération, and was said to be engagea in the 
préparation of his report. The court refused to allow tiie amend- 
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ment at that stage of the proceedings, on the ground that it came 
too late. Even conceding the right of an intervener to amend by 
leave of tlie court, in a case referred to a spécial master, during 
the whole time the master is engaged in considération of the case, 
it is certainly too late after the master has entirely flnished the 
hearing, and is engaged in considering the case and in preparing 
his report, to amend the pleadings. The intervener has certainly 
had time enough, and abundant opportunity, during the taking of 
the évidence and during the argument before the spécial master, 
to discover any oversight in the pleadings, or any lack of conformity 
of the pleadings to the proof ; and it seems entirely too late, after 
the case is thus closed, to corne in with a distinct and separate 
ground of négligence, and hâve it allowed as a basis of recovery. 
So that the improper speed of the train is not a ground for recovery 
in this case, and is only considered, as has been hereinbefore ex- 
pressed, in connection with the vrom condition of the rail, for the 
purpose of determining whether such wear of the rail was négli- 
gence which caused or contributed in such way to the disaster as to 
render the receiver liable. 

It is further claimed by counsel for the receivers that the deraU- 
ment which resulted in the injury to the intervener was an unavoid- 
able accident, — one of those accidents which occur without any 
apparent cause; at least without fault attributable to any one. 
Tracks are constructed, and rails are laid, for engines and cars to 
pass over in safety, and engines and cars are constructed for the 
purpose of passing regularly and safely over the tracks. When 
a train, or any part of it, leaves the track, something is wrong, and 
any tribunal investigating the matter will naturally look for a 
cause. No other reasons for the deraHment appear in this case 
except those which hâve been referred to. Nothing whatever 
was found to be wrong with the engine or tender; there was no 
trouble or defect with the machinery of any kind, so far as could 
be ascertained; nothing was placed upon the track; and the only 
two things which the master could flnd to which to attribute the 
accident were the worn condition of the rail and the improper rate 
of speed. Therefore, he naturally and properly found in accord- 
ance with this conclusion. 

Conflicting questions of fact were for the détermination of the 
spécial master in this case. The presumption is that the décision 
of the spécial master and his ûndings on thèse conflicting questions 
were correct. The rule universally recognized is that they will 
not be lightly set aside, but that it must clearly appear that he has 
made an error or mistake. The case hère is not one which, under 
this rule, justifies an interférence with the conclusions of the 
master, and, the amount found for the intervener being satisfactory, 
the report must stand, and judgment be rendered in favor of the inter- 
vener in accordance therewith. Medsker v. Bonebrake^ 108 U. S. 
66, 2 Sup. et. 351; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 
894, Callaghan v. Myers, 128 U. S. 617, 666, 9 Sup. Ct 177; Kimberly 
V. Arms, 129 U. S. 512, 524, 9 Sup. Ct 355. 



400 FEDERAL REPORTEE, VOl. 69» 



LITTLB BOCK & M, B. CO. v. ST. LOUIS, I. M. & S. RY. 00., ïtwo cases.) 

SAME V. ST. LOUIS S. W. RY. CO., (two cases.) SAMB T. LITTLB 

ROCK «& FT. S. RY. 00.. (two cases.) 

(Circuit Coiirt, E. D. Arkansas. January 5, 1894.) 

î. Carbiebs— Interstate Commehcb Act — Connecting Lines — Discbimika- 

TION. 

A railroad company Is not required by the Interstate commerce act, 
§ 3, cl. 2, to furnish to competlng Connecting carriers equal facillties for 
the interctiange of trafflc, when this involvee the use of ita tracks by such 
carriers, and It may still permit suclx use by one carrier to the entire ex- 
clusion of the others. 
8. Same— Through Billing and Routeing. 

Nor is a Connecting road which permlts through billing and routeing witli 
one forwarding road obliged to do likewise wlth another forwarding road, 
although the latter possesses ail the necessary tracks and terminal facill- 
ties; and It may still insist on carrying aU freight offered by such road in 
its own cars, and to that end require reloading and rebUling at local 
rates. 

8. Same— Peepayment op Charges. 

Nor does the fact that a Connecting road carries freight offlered by Boma 
forwarding roads without prepayment of its charges oblige it to do llke- 
wise with freight offered by other forwarding roads. 

Thèse are six suits, of which two are brought against each of the 
three défendants; one being at law, and the other in equity. 
Heard on demurrers to the bills and complainte. Demurrers sus- 
tained. 

Eose, Hemingway & Bose, for plaintiff. 

J. M. & J. G. Taylor and Sam. H. West, for défendant St. Louis 
S. W. Ry. Oo. 
Dodge & Johnson, for other défendants. 

WILLIAMS, District Judge. The Little Kock & Memphis Eail- 
road Company flled separate bills in equity against the St. Louis, 
Iron Mountain & Southern Bailway Company and the Little Eock 
& Ft. Smith Eailway Company. The bills are substantially alike 
as to allégations of fact, as well as the prayers for relief. At the same 
time the plaintiff company filed complaints at law against the same 
companies. The complaints at law are couched in substantially the 
same words as are used in the bUls in equity. 

It is stated in the bills that the plaintiff and défendants are 
corporations owning and operating raUroads under the laws of 
the state of Arkansas; that ail of the railroads mentioned are en- 
gaged in Interstate commerce; and the termini of the respective 
roads are stated. The wrong complained of is — 

"That the défendant refuses to reçoive any freight from your orator, except 
upon the prepayment of ail charges thereon, at the same time that it reçoives 
freight from ail other persons and corporations without demanding the pay- 
ment of freight charges, but collecting such charges upon the délivery of the 
goods, as is customary in the railroad business." 

In the other case the language is somewhat différent, and is as 
foUows: 
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"The défendant company, for the purpose of Injurlng and oppressing your 
orator, refuses to aceept Interstate freight at Little Rock upon through billing 
from the Une of your orator, in conjunction with the defendant's line, at the 
same time that it accepta freight upon through billing from ail other lines of 
railroad terminating at the city of Little Rock, and It refuses to aceept freight 
from your orator except upon a prepayment of ail freight charges, at the same 
tlme that it accepts freight from ail other individuals and corporations with- 
out the prepayment of freight charges, coUecting its freight charges, as is eus- 
tomary with railroad companies, upon the delivery of the freight at its destina- 
tion; that the St. Louis, Iron Mountain & Southern Railway Company, a cor- 
poration organized under the laws of the state of Arkansas, and llkewise 
engagea in the business of Interstate commerce, has a line from MempMs to 
Little Rock, and parallel to that of your orator, and for the like purpose of 
oppressing and Injuring your orator the défendant accepts from said company 
passengers on through tickets at greatly reduced rates, and with through 
checking of baggage, at the same time that it refuses to aceept passengers 
over yom- orator's lines at through rates, but charges to such passengers 
local rates, and requires them to recheck their baggage at Little Rock." 

To thèse bills, demurrers hâve been interposed, upon the ground 
that no cause of action is stated therein, and because there is no 
equity in the bills. The défendants urge that the questions pre- 
sented by the bills hâve aU been settled adversely to the plaintiff 
by this and other courts. The plaintiff insists that the law, as 
applicable to the facts now presented, has not been settled by any 
court, and undertakes to distinguish the cases at bar from the cases 
cited by défendants. To the end that the contention of the plain- 
tiff may be stated fairly, I will state its exact position, as found in 
the brief of counsel, which is : 

"Both cases are brought under the act to regulate commerce, approved 
February 4, 1887, as amended by the act of March 2, 1889. The second 
clause of the third section bears dfrectly upon the question; and to it, as con- 
strued in the light of other provisions, we must look for a solution of the 
questions presented in thèse cases. It reads as follows: 

" 'Every common carrier, subject to the provisions of thIs act, shall, accord- 
ing to their respective powers, afford ail reasonable, proper and equal facili 
ties for the interchange of traffic between their respective lines, and for the 
receiving, forwarding and delivering of passengers and property to and from 
their several Unes and those Connecting therewith, and shall not discriminate 
in their rates and charges between such Connecting lines, but this shall not 
be construed as requiring any such common carrier to give the use of its 
tracks, or terminal facilities, to another carrier engagea In a lilie business.' 

"The requirements of the clause are four; three mandatory, and one pro- 
hibitory. Of the mandatory provisions, two relate to ail Connecting carriers, 
without référence to the existence or nonexistence of competlng Unes. The 
others apply only to the duty of the carrier in its relation to competing car- 
riers. In the first place, it is made the duty of ail carriers coming within the 
aci to afford ail reasonable and proper facilities for the interchange of traffic; 
and it must do this whether it connects with one line only, or with competing 
lines. The thlrd requlrepaent demands that the reasonable and proper facili- 
ties afCorded shall also be equal, and the fourth prohibits discrimination 
among competing lines in rates and charges. It is not necessary to consider, 
in this case, the duty of the carrier under the first two requirements. The 
défendant determined what were reasonable and proper facilities for the 
interchange of traffic, and we do not complain of the détermination reached. 
The basis of our complaint is that the facilities afforded hâve not been equal, 
and that the défendant has discriminated against the plaintiff, in withholding 
from it facUities afforded to competitors of the plaintiff Connecting with 
défendant under the same circumstances and conditions as plaintiff. * • * 
The court is not required to détermine what contract would be reasonable. 
That has beisn fixed by the défendant in its contract with the plalntiff'8 com- 
v.59F.no.4— 26 



402 , FEDERAL EEPOETBB, VOl. 59. 

petltors. And, as the plaintiff does not controvert the reasonableness of the 
terms of tljat contract, It Is necessary only for the court to coerce the défend- 
ant to give the plaintiff the beneflt of It" 

In Lîttle Bock & M. K. Ço. v. East Tennessee, V. & G. K. Co., 47 
Fed. 771, Judge Hammond, in delivering the opinion of the court, 
said: 

"If thls blll averred that the East Tennessee, Virginia & Georgla Eailway 
refused to gi^e passengers golng over the Little Rock & Memphls Eallroad the 
same rates and facilltles, Includlng through tickets and trafflc transfers, that 
it affords to the Iron Mountain road for passengers golng to Làttle Rock, or 
any other point on the plaintiff 's road, the court would not hesltate to say that 
it would be a violation of thls [thtd] section of the Interstate commerce act." 

The state of case to which this language was applied was not made 
by the bill, nor had counsel been heard upon that state of facts. 
Plaintiff, howèver, insista that that précise state of case is now 
made by the bills before the court, and that the law, as announced 
by Judge Hammond, ia applicable to it. Plaintiff further urges 
that the law applicable to the facts, as presented by the bill, is de- 
clared in New York & N. Ey. Co. v. New York & N. E, E. Co., 4 Interst 
Commerce Oom- E. 702, wheie it is clalmed it has been decided — 

"That when a raUroad connècts wlth two competltors, under substantlally 
slmilar conditions, even at points a little apart, that, if it makes through rates 
wlth one, it must make the same wlth the other, and that thls duty Is en- 
forceable." 

The relief asked is — 

"That the sald défendant be ènjplned from further discrimina tlng against 
your orator, aad that it be required to afford your orator the same facilities 
and conrenlences in the transaction of business that it affords to other corpo- 
rations and Indivlduals." 

The concluding portion of the third section of the act, imder 
which the plaintiff asks relief, déclares: 

"But thls shall not be construed as requlring any such common carrier 
to give the use of Its tracks, or terminal facilltles, to another carrier engaged 
in like busliiess." 

Jt is clear from this language, that none of the grants, if they may 
be called such; in the preceding portion of the Section, include, or 
were intended to include, the use of the tracks or terminal facilities 
of the receiving railway company. Therefore, in construing the 
section, we must at ail times look to see whether what is asked 
ineludes the use of the defèndant's tracka and terminal facUitie's. 
If it does, the law itself dénies the prayer. In short, in ascertaln- 
ing whether "equal facilities" haye been deniëd, and whether "dis- 
crimination" eiists, the court is not to call that a discrimination 
which arises from a refusai to permit the forwarding company to 
perfprm an act which involves the use of the tracks and terminal 
facilities of thç receiving company, nor ehall the court déclare that 
to be a déniai of ''equal facUities" which flows from a refusai to a 
forwarding company to pèrform an act which involves the use of the 
track or terîniiial facilities of the receiving company. In Kentucky 
& I. Bridge Co. v. Louisville & N. Ry. Co., 37 Fed. 567, in construing 
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the third section of the act, to which the plaintiff has appealed, 
Judge Jackson says : 

"The provision In the thIrd section of the act to the effect that a common 
carrier shall not be required 'to give the use of its traclcs and terminal 
facilities to another carrier engaged in like business' Is a limitation upon, 
or qualification of, the duty of atfording ail reasonable, proper, and equal 
facilities for the Interchange, or for the receiving, forwarding, and delivering 
of trafiic to, from, and between Connecting Unes; and therefore it is left 
open to any common carrier to contract or to enter Into arrangements for 
the use of Its tracks and terminal facilities with one or more Connecting 
Unes without subjecting itself to the charge of giving an undue or unreasona- 
ble préférence or advantage to such Une, or of discrimination against other 
carriers who are not parties to, or included in, such arrangements. No com- 
mon carrier can, therefore, justly complain of another that it is not allowed 
the use of the other's traclcs and terminal facUities upon the same or lilie 
terms and conditions which, under private contract or agreement, are con- 
ceded to other Unes." 

The point of connection of the plaintiff's railway with that of the 
défendant is not stated in the bUl with any more accuracy than that 
it is at Little Eock. Nor is it stated that at the point of connection, 
or near thereto, the plaintiff company has facilities, in the way of 
tracks, switches, yards, and dépôts, for the interchange of Interstate 
trafiic, equal to those possessed by the Iron Mountain road at its 
connection with the defendant's railway. Judge Jackson, in speak- 
ing of that condition of affairs, in the same case, says : 

"It by no means foUows, because certain faciUttes for the Interchange of 
freight are fumished by a railroad to another Connecting Une or Unes, at on«> 
point, upon certain terms, conditions, and considérations, and where ample 
accommodations for the transaction of such business are provided and 
maintained at the joint expense of the companies using them, that another 
Company, making physical connection with the road fumishiug such facilities, 
at another, différent, and distant place, is entitled to demand, at said différ- 
ent point of connection, the same or equal facilities. The company making 
the physical connection at a point other than that at which the establlshed 
road has already provided Its facUities, and conducts its Interehange with 
other Connecting Unes, cannot demand or require an interchange at such 
point of physical connection without first fumishing at such point reasonable 
and proper facilities for the interchange sought. It cannot rely upon the 
terminal facUities at another point of the road with which it has formed the 
physical connection, nor can it compel the road with which the connection is 
made to join with it in the expense of providing at that point the facilities 
necessary and proper for the interchange." 

In Oregon Short Line & TJ. N. Ey. Co. t. Northern Pac. Ry. Co., 51 
Fed. 465, — a case having many of the phases of the cases at bar, — 
Judge Pield, in construing the third section of the act of March 2, 
1889, said: 

"The flrst subdivision of this section does not make aU préférences or 
advantages which may be given by a common carrier unlawful. Only those 
which are undue or unreasonable are forbidden. The second subdivision is 
simUarly guarded in its provisions. Common carriers are there only re- 
quired, according to thelr respective powers, to afford aU reasonable, proper, 
and equal facilities for the interchange of trafflc between their respective 
Unes, and are forbidden to discriminate In their rates and charges between 
them; and even this provision is subject to the Umltation that it shall not 
be îonstrued as requiring any common carrier to give the use of Its tracks or 
terminal facilities to another carrier engaged In like business/' 
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After having made this statement, the learned justice continues 
by quoting approvingly from the opinion of Judge Jackson in Ken- 
tucky & L Bridge Oo, v. Louisville & N. Ry. Co., 37 Fed. 624, where 
it is said: 

"No provision of the Interstate commerce act confers equal facllitles upon 
Connecting Unes, under dissimllar clrcumstances and conditions. * * * 
The provision in the second subdivision of the third section of the Interstate 
commerce act, that a common carrier shall not be requlred to give the use 
of Its tràdïs and terminal facUitles to another carrier engagea in a like busi- 
ness, la a limitation upon, or qualification of, the duty declared of aflording 
ail reasonable, proper, and equal facllitles for the interchange of trafflc, and 
the recëlvlng, forwardlng, and delivering of passengers and property to and 
from the several Unes, and those Connecting therewith. It f oUows from this, 
as was decided In that case, (Kentucky & I. Bridge Co. v. Louisville & N. 
Ry. Oo.,) that a common carrier is left free to enter into arrangements for 
the use of Its tracts or terminal facUitles with one or more Connecting Unes 
wlthout subjectlng Itself to the charge of givlng undue or unreasonable 
préférences or advantages to such Unes, or of unlawfuUy discrlmlnating 
against other carriers. In maklng arrangements for such lise by other com- 
panies, a common carrier wiU be governed by considérations of vehat Is besi 
for its ownjlnterests. The act does not purport to divest the rallway carrier 
of Its exclusive rlght to control Its own affairs, except la the spécifie particu- 
lars indlcated." 

Thèse adjudications establish four propositions: First, that 
the tracks and terminal facilities of the défendants can only be 
used by the plaintiff railway for the exchange of interstate f reight, 
•with the consent of the défendants; second, that no common carrier 
can justly complain of another because it is not allowed the use of 
the tracks and terminal facilities of such other railway company in 
the same manner and to the same estent another is; third, that 
the fact that one Connecting railway company has a contract for the 
interchange of interstate commerce freight, which involves the use 
of the receiving railway's tracks and terminal facilities, would not 
authorize a court of equity to compel the receiving railway to grant 
a like contract or concession to another Connecting company; fourth, 
that the Connecting railway company, desiring an interchange of 
freight and passengers, cannot demand, as a matter of right, an 
interchange of freight at the point of physical connection without 
flrst furnishing at such point reasonable and proper facilities fOr 
the interchange sought, and cannot rely upon the terminal facilities 
at another i)oint, nor compel the receiving railway to go to any ex- 
pense of providing proper facilities at the point of physical connection. 
Thèse propositions having been established by two justices of the 
suprême court, I hâve no disposition to disregard their construction 
of the interstate commerce act. There is nothing in the bUls from 
which it may be inferred that the plaintiff owns, or has the proper, 
or any, facilities for the interchange of interstate commerce freight. 

The effect of granting the relief asked would be to put the plain- 
tiff in a position where it could receive interstate freight at Mem- 
phis, Tenu., destined to Ft. Smith, Ark., bring such freight a distance 
of 135 miles, to Little Eock, over its own Une, and deliver it to the 
Little Eock & Ft Sniitb road, to be taken a further distance of 
165 miles. In a case of that kind, by whom and how is the rate to 
be âxed from Little Rock to Ft. Smith? The plaintifif answers: 
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"By the same rate the défendant would receive If the freight had been 
brought by the Irwn Mountain road from Memphis to Llttle Rock. That the 
compensation must be the same." 

The answer savors of equity, and is certainly persuasive; but the 
contract existing between the Little Kock & Ft Smith Kailway and 
the Iron Mountain EaUway may hâve bèen based upon the use of 
the tracks, switches, yards, stations, dépôts, and terminal facilities 
granted by one of thèse roada to the other, and, if so, it would not 
furnish a guide for any rate. But suppose the contract was not 
based upon any of thèse considérations. Has a court of equity, 
under the Interstate commerce act, been clothed with the power 
to compel the receiving company, which has made a contract or 
agreement with another Connecting and competing company, to 
establish the same rate, as against the receiving company, at the 
instance of a railway company with which there m no contract, and 
compel the receiving company to accept that rate? 

It is said that this précise question was decided by the Interstate 
commerce commission in New York & N. E. Co. v. New York & N. E. 
E. Co., 4 Interst. Commerce Com. R. 702. While such a décision, 
in the absence of adjudications by the courts, is entitled to great re- 
spect, and while it might be persuasive, if it went' to the extent 
claimed for it, such décisions are not binding on this court. In the 
cases of the plaintiff against the East Tennessee, Virginia & Georgia 
Eailway Company and the St. Louis, Iron Mountain & Southern 
Railway Company, (3 Interst. Commerce Com. R. 16,) Judge Walker, 
in spealdng for the commission upon the question of whether, 
under the Interstate commerce act, a compulsory through routing 
and through rating had been provided for by that act, said: 

"The facts In the présent -^ase clearly develop the Importance of such an 
amendment, or of some ainendment which shall provide a mode of pro- 
cédure for carrying Into efCect the estabUshment of throug-h routes and 
through rates, and the équitable apportionment of the rate established, in 
case where the refusai of such routes and rates worlis an unlawful préf- 
érence. As the statute now stands, tliere is no way apparent In which prac- 
tical relief can be afiforded to the complainant, without authority to provide 
for the necessary divisions being conferred, either upon the commission, the 
courts, or some other tribunal." 

It appears from this that under the act, as it then stood, there was 
no authority "to provide for the necessary divisions" conferred 
either upon the commission, the courts, or other tribunal. The act 
has not been amended since that expression of opinion, although con- 
gress has been appealed to to amend it so as to confer that power on 
the commission and courts. If it be true that the act does not 
confer the power on any tribunal to provide for the necessary di- 
visions growing ont of a through routing and a through rating, 
that ends the matter. The fact that the receiving company has 
fixed a through routing and a through rating by contract or agree- 
ment with another Connecting company neither extends the jurisdic- 
tion of this court, nor confers upon it powers under the act which it 
did not hâve before. Ascertatning the rule by which the rights of 
litigants, and the damages conséquent upon their invasion, may be 
measured, is one thing; and ascertaining whether the court has 
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^urisdictioû to Use the measure offered; or any other, is quite another. 
Tte suprèÉie court of the United States, in Atchison, T. & S. 
P. Ey. Oo. V. Denver & N. O. Ry. Co., 110 U. S. 682, 4 Sup. Ct 185, 
held that the refusai of à common carrier to make through trafSc 
arrangements at or upon joint rates with. one Connecting râHroad 
Company, such as it makes or enters into with another Connecting 
Une, does not constitute any undue or unreasonable discrimination 
in charges or facilities. It is true that décision was rendered be- 
fore Hie enactment of the interstate commerce act. But Judge 
Jackson, in the Kentuçky & L Bridge Co. Case, after quoting what 
the court had decided, said: 

"That décision Is concliislv© of the présent question, unless some provision 
of the act to regulate commerce has expressly, or by clear implication, pro- 
vlded otherwise. It Is Insisted for the petitioner that such Is the case, and 
that the second clause of the third section of that act, in connection with 
section 5258, Rer. St U. S., has establlshed a différent rule and régulation 
from that announced in the above décision." 

After stating that neither section 5258 nor the interstate com- 
merce act had changed the common-law rule in relation to common 
carriers, the learned judge asks: 

"Is it a public duty, imposed by the act to regulate commerce, that every 
common carrier subject to the provisions of that law shall concède or afford 
through routing and through rates to ail Connecting Unes whenever and so 
long as it voluntarily makes or enters into such arrangements with Connecting 
Unes? After a careful examination of the act, and Ûie argument of eounsel 
and authoritles cited, we fail to discover any such requlrement. * * * 
Such arrangements, which usually include the reclprocal Interchange of cars 
and the use of each other's traclcs and terminal facilities, are prompted by 
considérations varied and complex, as shown in the above statement of facts. 
In some instances, and between some companies, they may be mutually desira- 
ble and bénéficiai, while In other cases, and with other Connecting Unes, 
they mlght be prejudicial and injurious to the Interests of one or both. Can 
companies in the latter situation (that is, those with whom a connection 
might be prejudicial or Injurious) properly claim, as a matter of right, what 
the former hâve acquired under and by virtue of private contract and 
arrangement? No provision of the law, rlghtly construed, sanctions or sup- 
ports such a proposition. The statute does not undertalie to croate, between 
Connecting Unes, such an agency or quasi partnership relation as là necessarUy 
Involved in agreements or arrangements for the establishment of through 
rates, as such arrangements exist by contract, express or implled. The fact 
that a common caiTler enters lûto them with one or more Connecting Unes 
does not impose upon such carrier the duty or obligation to make the same 
or Uke contracts with aU other Unes." 

One of the things complained of is that the défendant railway re- 
fuses to accept interstate freight upon through billing in conjunc- 
tion with the plaintiff's Une, and accepts such freight on through 
billing in conjunction with ail other Unes of railroad terminating at 
Little Kock. This is but another way of stating that one railway 
Company has, by contract or agreement, acquired an arrangement 
for a through routing and a through rating with the défendant 
Company, and that the défendant company refuses to make a like 
contract with the plaintiff, and, because it will not, it should be com- 
peUed by mandatoiy injimction to so do. This court possesses no 
such power. The bills do not allège whether the freight refused 
was in cars belongiùg to the plaintiff, or other railway corporations 
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other tlian the défendants, or whetlier the défendants were without 
cars of tlieir own in which to carry such freight. It was urged be- 
fore Justice Field, in the Oregon Case, that there was a custom 
among railways to receive freight from Connecting Unes, and not 
demand the prepayment of freight, and the alleged custom was 
pleaded as the f oundation of a right, and in response to that he says : 

"There is no law or custom requlring a rallway company recelvlng freight 
from a Connecting Une to advance, or assume the payment of, charges thereon 
for the transportation from Its orlgin to the Connecting line. • * * A rail- 
■way Company, llke any other common carrier, has a right to demand that Its 
charges for transporting shall be paid in advance, and it is nnder no obliga- 
tions to receive goods for transportation unless such charges are paid, if 
demanded." 

It follows that if the receiving railway company is under no ob- 
ligations to receive freight unless the prepayment of freight charges 
is tendered, if payment is demanded, and if there be no law or 
custom requiring it to do so, no right can grow out of an alleged 
law or custom which does not exist. A railway company may, un- 
doubtedly, waive the right of prepayment, and retain a lien upon the 
goods until payment is made, and, in case of delivery before pay- 
ment, may hold the consignée responsible, or it may refuse to do 
either, and demand prepayment. The exercise of thèse rights, or 
the waiver of some of them, at différent times, can no more be con- 
strued to be a déniai of "equal f acilities," or a "discrimination," than 
it would be on the part of an hôtel keeper to require some of his 
guests to pay in advance, and allow others to pay when they had 
concluded their stay at the hôtel. 

At the same time the biUs were flled in the cases to which at- 
tention has thus far been directed, a bill was also ûled against the 
St. Louis Southwestem Railway Company by the plaintiff. The 
only différence in the bills is that in the last-mentioned biU there 
is an averment which is not in the others, to wit: 

"The Unes of railway of your orator and the défendant intersect at the town 
of Brlnkley, at which place switches, and ail other convenlences for the 
interchange of trafflc, hâve been established; that the St. Louis, Iron Mount- 
ain & Southern Railway owns a line that parallels that of your orator, about 
thirty miles north of Brinliley, which extends from Memphls westward; 
that the défendant refuses to receive freight or passengors comlng over yoiu* 
orator's line, except at local rates, and refuses to honor through tickets or 
through bills of lading over the line of your orator in conjunction with its 
own, but requires ail freight to be rebilled and reloaded, and ail passengers 
to purehase new tickets, at the said town of Brlnkley, while, at the same 
time, it issues and accepts through tickets and through bills of lading from 
other r'ailway companles," etc. 

That the plaintiff has the facilities at Brlnkley for an inter- 
change of Interstate commerce freight, (an allégation not contained 
in the other bills,) is distinctly alleged, but the bill shows that the 
défendant requires the freight offered to be rebilled and reloaded. 
The inference is that the plaintiff tendered the freight in its own 
cars, and the défendant declined to take it in that condition, as it 
had cars of its own, in which it preferred or desired to carry the 
freight. The refusai was, not to transport the freight, but to trans- 
port it in the cars of the plaintiff, or in the cars of others. Kiat 
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précise question was presented in tïie Oregon Case, and Justice 
Field, speaking for the court, said: 

"Its chlel contention Is that the défendant, as a common carrier by railway 
of frelght and passengers, Is obligea— First, to receive frelght tendered to it 
by the complainant at Portland, Or., (that being a point where it eonnects 
with the road of the complainant,) In the cars in which it Is tendered, and 
transport the same to the point of destination in such cars, over its road, 
and pay to the company ownlng the cars the current rate of mileage for their 
use, and also pay the charges for transportation from the point of origin to 
Portland; second, to honor tickets or coupons for passage over Its Unes, 
north of Portland, Issued by the complainant. This obligation of the défend- 
ant is agserted on three grounds: First, the alleged established custom between 
railroad companies operating Connecting Unes; second, the third section of the 
Interstate commerce act; and, third, the flftb section of the defendant's char- 
ter. *i * * As the recelvlng company is under no obligations to take the 
frelght in cars in which it is tendered, and transport It in such cars, when it 
has cars of It own, not in use, to transport It, there can be no question that 
it shall pay the owner of such cars, should it recelve them In such case, car 
mileage for their use. The car mileage, In that case, must be upon an 
arrangement between the parties." 

It would seem from this case that the défendant had the right, if 
it had unemployed cars of its own, which is not negatived by any 
allégation in the bill, to carry the freight in its own cars, and to 
refuse to pay for the use of cars it did not need in the conduct of its 
business. Prier to the enactment of the interstate commerce 
act, it would hardly hâve been contended that a Connecting raU- 
■way company would hâve had a remedy in equîty, to compel the com- 
pany with which the connection was made to accept freight in the 
cars of other companies than its own, and transport the same to a 
point of destination on its line, or that a remedy at law, for damages 
for such refusai, existed. It seems to me that to allow the plaintiff 
company to load one or more of its cars at Memphis, Tenu., with 
freight to Ft Smith, Ark., bring it to Little Eock, and compel the 
Little Kock & Ft. Smith Railway to transport the cars to Ft. Smith, 
without any agreement as to rates, and without the Little Eock & 
Ft. Smith Eallway having any privilège to haul the freight in its own 
cars, would be giving the plaintiff the absolute use of the tracks of 
the défendant, to enable the plaintiff to carry on an interstate com- 
merce business. The "use of the tracks" of a common carrier for 
such a purpose is denied, in express terms, by the concluding clause 
cf section 3 of the act. If it may thus tender cars of freight for 
transportation, it is difflcult to see Why the locomotive and tender 
should be detached from such cars. If a court of equity, by 
mandatory process, has the power to compel the receiving company 
to accept and transport interstate commerce freight in other cars 
than its own, it has the same right to say that such cars shall, if it 
\fiQ. facilitate the business of delivery, be transported to the point 
of destination with and by the same motive power that brought 
them to the Connecting road. The running of freight cars over 
the track of another railroad, without its consent, is just as much 
"lise of the tracks" as if the locomotive was attached. 

I hâve given thèse causes my best considération, and it seems to 
me that if the court undertakes to adàpt a rate agreed upon between 
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the défendants and other Connecting companies, or any otlier rate, 
the court would be making a contract which the law does not au- 
thorize it to make, between the plaintifE and défendants. In Atchi- 
son, T. & S. F. Ry. Co. v. Denver & N. O. Ry. Co., 110 U. S. 679, 4 
Sup. et. 185, the court said: 

"A court ot equlty is not, any more than a court of law, clothed witli lég- 
islative power. It may enforee, In Its own approprlate way, the spécifie 
performance of an existlng légal obligation, arislng out of contract, law, or 
usage, but it cannot create the obligation." 

In the Express Cases, 117 U. S. 1, 6 Sup. Ct. 542, 628, the court be- 
low had rendered just such a decree, in form, as thls court is now 
asked to make, and the court said: 

"Having fomid that the rallroad company should fumish the express Com- 
pany with facilities for business, it had to deflne what those facllities must 
be; and it did so by declaring that they should be fumlshed to the same es- 
tent and upon the same trains that the company attorded to Itself , or to any 
other company engaged In conducting au express business on its Une. It 
then prescribed the time and manner of making the payment for the facili- 
ties, and how the payment should be secured, as weU as how it should be 
measured. Thus, by the decrees, thèse railroad companies are compeUed to 
carry thèse express companies, at thèse rates and thèse terms, so long as 
they ask to be so carried. * * * In uns way, it seems to us, the court 
bas made an arrangement for the business Intercourse of thèse companies, 
such, as in its opinion, they ought to hâve made themselves. * • * 
The régulation of matters of this kind is législative in Its character, not judl- 
cial. To what extent it must come, if it comes at ail, from congress, and to 
what extent it may come from the states, are questions we do not now 
undertake to décide; but that it must come, when it does come, from some 
source of l^slative power, we do not doubt." 

If a decree was entered in this case in favor of the plaintiff, 
would it not hâve to be in substantially the same language as the 
decree in the Express Cases — 

"To accord to the plaintiflf the same facllities, in the matter of the inter- 
change of Interstate commerce freight, that the défendant accords to other 
companies Connecting with defendant'a railway, as to freight delivered to 
défendants at Little Rock, and destined to Ft Smith." 

Suppose there were three or more raUways Connecting with the 
Little Eock & Et. Smith EaUway at Little Eock, ail engaged 'in 
Interstate commerce, and that two of them had contracts with that 
company for through routing and through rating, and that thèse 
contracts were dissimilar as to rates and charges. Which of the 
rates would the court be compeUed to accept, when it undertook to 
decree a rate for the plaintifE? But admit they should be found to 
be alike, and that the court should adopt the rate so found, and that 
the contracts were to expire on the Ist day of January next, and 
that after that time the rate, by contract, should be increased. Is 
this litigation to remain open as long as thèse corporations exist, 
and Interstate commerce continues, and is the court to make orders 
from time to time to meet the varying changes? Again, suppose 
the contracts shaJl not be renewed at ail. Could the défendant 
come into this court, and plead the expiration of the contracts, and 
hâve the mandatory injunction set aside? If it could, does that not 
show that the power of the court to act in the first instance de- 
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pended, not npon any provision of the Interstate commerce act, but 
uppn évidence by which. an équitable rate might be ascertained? 

lii Little Kock & M. E. Co. v. St. Louis, I. M. & S. Ey. Oo., 41 
Fèd. 559, — a case involving a construction of the third section of 
the Interstate commerce act, and many of the questions now pré- 
sent ed,—Judge CaldweU, in delivering the opinion of the court, said: 

"Tte précise question là thla case Is, can the United States circuit court, 
In the exercise of Its equity powers, require a railroad compauy engagea in 
Interstate commerce trafflc to enter Inî» an agreement witli another raUroad 
compaJHr, engaged in lUse trafllc, for a Joint through routing and joint 
through rates; and, upon the refusai of the company to comply with such a 
requirenient, may the court itself make such a contract for the parties?" 

The question is answered in the négative. The fact that in the 
case at bar there exists a contract witb another company for similar 
services, while that was not true in the other case, cannot confer 
iurisdiction in this case, if there was none in the other. Through 
routing and through rating cannot be effected without the use of 
the tracks of the companies creating the through routing and rat- 
ing. Such eontracts are entered into for the very reason that they 
do away with. rebilling and reloading f reight, and give to the parties 
to the arraûgement the use of each other's cars and tracks for the 
purpose of forwarding the freight from its origin to its destination 
without breaking bulk. If this be true, and if it also be true that 
nothing contained in the third section of the Interstate commerce 
act is to be so construed as "requiring any such common carrier to 
give the use of its tracks or terminal facilities to another carrier 
engaged in a like business," where does the court get the power to 
say, in the absence of a contract giving the plaintiff such a right, 
that it shall hâve the use of the défendants' tracks in order to aid it 
in carrying on Interstate commerce traflBc? The prayer of the bills 
cannot be granted without compelling the défendants to permit the 
plaintiff to run its own, or cars other than those of the défendants, 
over their tracks. To stop the cars at the point of physical con- 
nection, and reload the freight into the cars of the receiving com- 
pany, is to break a through routing; and to break a through rout- 
ing is to break a through rating. 

Being of opinion that the défendants are not required to allow the 
plaintiff the use of their tracks for the purpose of enabling the plain- 
tiff to do an Interstate commerce business, and that the relief 
asked cannot be granted without the use of the défendants' tracks, 
and compelling the défendants to haul freight, in other cars than 
their own, over their own tracks, and at a less rate than they would 
receive, or be entitled to reçoive, if the freight was haided in their 
own cars, I cannot see my way clear to grant the relief asked. 

The demurrers to the billa, as weU as those to the complainta at 
law, are sustained. 
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BENTON V. WARD et àL 

(Circuit Court, N. D. lowa, B. D. January 13, 1894) 

Equitt— Rescission of Contracts— Pai-se Représentations. 

One who, whlle negotiating for the purchase of stock in a corporation 
represented to own a new and secret process for treating metals, and to 
bave applied for a patent therefor, learns, before completing the pur- 
chase, ail that the vendors kno-rc In relation to such process, Its inven- 
tion and ownership, and that the patent has been rejected because of a 
prior expired patent covering substantlally the same process, and never- 
theless complètes the purcliase as a spéculative venture, cannot, after the 
expiration of a year, durlng whlch he endeavored to effect a sale of the 
process lu behalf of the company, resdnd hia contract, tender back his 
stock, and sue for the purchase prlce. 

In Equity. Suit by Harlan P. Benton against Julius A. Ward 
and others for rescission of a contract for sale of certain sliares of 
capital stock in the Hawkeye Métal Company. A demurrer to the 
bill was heretofore overniled. 47 Fed. 253. The cause is now on 
final hearing. Bill dismissed. 

Cannan N. Smith, for complainant. 

Charles A. Clark and Rickel & Crocker, for défendants. 

SHIRAS, District Judge. This is a suit in equity brought to re- 
scind a contract of sale, in pursuance of which the défendants each 
assigned to the complainant 500 shares of stock in the Hawkeye 
Métal Company. In the bill of complatnt it is averred that, for the 
purpose of inducing the complainant to buy the shares of stock in 
question, the défendants represented and stated to him that the 
Hawkeye Métal Company was the owner and sole proprietor of a se- 
cret process of treating métal, known only to the stockholders in the 
company; that said process was new and valuable; that a patent 
therefor had been applied for, and would unquestionably be granted; 
that such process would greatly increase the value of métal treated 
thereby; that the Hawkeye Company was prepared to commence 
the business of applying such secret process to the treatment of 
metals; and that, if complainant would purchase the shares of stock 
in question, he would be employed at once in the capaclty of prési- 
dent and gênerai manager of the company at a salary of |3,000. It 
is further charged in the bill that, relying upon thèse statements, 
the complainant purchased the thousand shares of stock, paying 
therefor the sum of $4,000, but that it now appears that substantially 
the représentations made as above set forth were false, and that 
the complainant, upon discovery of the fraud, had tendered back 
the shares of stock and demanded the repayment of the $4,000; and 
the court is asked to decree a rescission of the contract of àale, with 
a judgment for the repayment of the purchase price. The case has 
been submitted upon the pleadings and proofs, and, from the évi- 
dence, the gênerai history of the transaction appears to be as-foUows: 

In October, 1889, the défendant Ward visited Minneapolls, Minn., 
and there met the complainant, Benton. Ward had with him a 
spécimen of métal, which he exhibited to Benton, informing him that 
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it was treated by a secret process owned by the Hawkeye Métal 
Company; that the company wished to secure tàe services of a com- 
pétent person to take an interest in tbe business, and nndertake the 
management of the affaira of the company; that an application for 
a pg,tent in the interest of the company was being made; that he 
could net divulge the secret of the process, as the stockholders were 
under obligation not to make the same known to outsiders, — and 
thereiipon Ward proposed to Benton that he should buy some of the 
stock of the company, and become interested in the enterprise. To 
this Benton replied that, if he was to take an interest in the matter, 
he toust know more about the metaL It was thereupon agreed that 
the parties should meet in Chicago about November 1, 1889, -which 
meeting took place. While in Chicago the complainant visited the 
place tyhére the métal was being made for the Hawkeye Métal Com- 
pany, and saw Mr. WorraU, who, as it was then understood, was the 
discoverer of the process in question. He also interviewed the 
street-railway companies who were using the product of the métal 
treated by the secret process, and leamed their views of the value 
of the métal. He was also introduced to the attorneys who had 
charge of the application for a patent on behalf of the Hawkeye 
Company. Pinally, he entered into negotiations with Mr. Ward for 
the purchase of stock in the company, coupled with the conditions 
that he should be made président and gênerai manager of the Hawk- 
eye Company at a âxed salary. Thèse negotiations resulted in a 
written contract, dated December 20, 1889, whereby the défendants 
agreed to sell to complainant 1,000 shares of stock in the Hawkeye 
Métal Company for the sum of |4,000, payable January 7, 1890, and 
further agreed to use their influence and best efforts to hâve the 
complainant elected to the position of président and gênerai manager 
of the company at a salary of |250 per month; the said defendants- 
further agreeing to contribute in stock or money their proper share 
of the expense needed to carry on the contemplated business. 

At the stockholders' meeting held in January, 1890, the complain- 
ant was duly elected président and gênerai manager of the Hawk- 
eye Métal Company at a salary of f350 per month, and thereupon, 
on the 7th day of January, he completed the purchase of the stock 
by paying to Henry Rickel the sum of |2,000 for the 500 shares sold 
by him, and to Julius A. Ward |2,000 in cash, with a duebUl of 
|2,000, it appearing from the évidence that complainant had agreed 
to pay Ward double the amount that was to be received by Eickel. 
When the complainant thus completed the purchase of the stock, 
and took charge of the affalrs of the Hawkeye Métal Company, the 
évidence shows that he then fuUy knew the nature of the process 
for treating metals which it was expected would be foUowed in the 
business of the company; that he had as fuU knowledge, and the 
same means of knowledge, as any of the parties in regard to the 
product of the process and the value of the same; that he knew that 
a patent' therefor had not been obtained, and that the application 
originally made had been denied by the patent office; that he knew 
that the défendants and the company had been deceived in supposing 
that WorraU was the original discoverer, it then appearing that one 
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Cole was ia fact tihie discoverer thereof ; and he knew that the de- 
fendants and other stockholders expected him to take charge of the 
business of the company, relying upon him for the business ability 
needed to successfuUy manage the affairs of the company. Under 
thèse circumstances, the complainant paid the purehase price of the 
stock bought by him, and entered upon the management of the af- 
fairs of the company, It appears that there was a difSculty in get- 
ting a suitable place to carry on the work of the company, and also 
there was a lack of funds such as would be needed to engage in the 
manufacturing of the métal, and thereupon the complainant entered 
into negotiations with the Bromley Brake-Shoe Company for a trans- 
fer of the interest of the Hawkeye Métal Company; and subsequent- 
ly a new company, called the Chicago Eeflned Métal Company, was 
organized by the complainant and Cole for the purpose ©f taking the 
interest of the Hawkeye Métal Company, but it seems that this pur- 
pose was not finally completed. The complainant testifies that in 
August, 1890, he had seen the application for a patent, with the rul- 
ing of the patent office thereon, and had become satisfled that a 
patent could not be had, owing to the patent issued to John Burt 
in 1869, and therefore, as a director in the Chicago Eeflned Métal 
Company, he voted against completing the contract with the Hawk- 
eye Métal Company; and from this time forward he seems to hâve 
abandoned ail effort to further advance the affairs of the Hawkeye 
Métal Company. 

In the correspondence carried on between the complainant and 
the défendant Ward, which is very voluminous, the first and main 
ground of complaint relied upon by the complainant was the alleged 
failure to furnish suflScient funds to carry on the business of the 
company. It was not until in January, 1891, that the complainant 
tendered back the shares of stock, and demanded a repayment of 
the 14,000 cash by him paid for the stock. In the argument of coun- 
sel for complainant it is stated that the représentations made by 
the défendants to induce complainant to purehase the stock were 
false in two particulars: (1) The process which they claimed to 
own was not a new, secret process; (2) the Hawkeye Métal Company 
did not own the process. 

In support of the first proposition, reliance is placed upon the 
claim that the patent to John Burt, issued in 1869, covers the same 
process, and therefore, in the language of counsel, "it had been a 
matter of public record for twenty years." Granting the claim that 
the Burt patent in fact described the process used by the Hawkeye 
Métal Company, the question arises whether that fact proves that 
the représentations made by the défendants were substantially false. 
It is not shown in the évidence that Burt, or any one claiming under 
him, ever manufactured or put in use any métal treated by his pro- 
cess. So far as the proof is concerned, it simply appears that in 
1869 a patent was issued to Burt, but it does not appear that the 
knowledge of the process proceeded further. Many an invention 
and many an idea of value are doubtless to be found in the records 
of the patent ofiSce, but, so far as public actual knowledge thereof 
is concerned, they might as well be nonexistent. The fact that a 
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pE^tent had b^en issued.in 1869 to^iBurt migLt be sufficienj; to defeat 
the issuance of another patent, but it does not necessarUy show tliat 
the représentations made by the défendants were false. It is not 
çlaimed on behalf of the complainant that ground exista for a rescis- 
sion of the contract by reason of the failure to procure a patent, and, 
in view of the évidence, such daim, if made, could not be sustained. 
Ip the flrst place, it is not claimed that the représentations weré 
falselyimade knowingly. In the second place, so far as the repré- 
sentations referred to the procurement of a patent, they could be 
only the expression of opinion touching a future event In the third 
place, the complainant himself testifled that, when the negotiations 
for a sale of the stock were in progress, the proposition made to Mm 
was to charge him $6,000 for the stock if sold before the issuance of 
a patent, and $8,000 if he waited until the patent was issued. He 
elected to purchase at the rate of $6,000, and in the written contract 
there was no guaranty of the issuance of a patent. It must, there- 
fore, be held that the validity of the sale of the stock was not made 
dépendent upon the suçcess or failure to procure a patent The 
complainapt was nOt willing to pay $2,000 to be assured that a pat- 
ent would be issued, and he must now abide by the élection he made 
when he entered into the contract. Upon the issue whether the pro- 
cess was in fact a new and secret one, the burden is upon complain- 
ant to establish the fact that it was not, and I do not think the évi- 
dence clearly shows such to be the case. It does not appear that 
métal treated by this process was in the market, or was in use by 
any one except the few who procured it from the Hawkeye Métal 
Company and those connected therewith. The Burt patent issued 
in December, 1869, expired in 1886, and it would not prevent the use 
of the process. 

As aîready stated, it does not appear that the use of the métal 
had been introduced under that patent, and, so far as the public were 
concerned, the process remained unknown. It was therefore open 
to any one who should rediscover the process to enter upon the 
manufacture of métal under that process, and, by guarding the secret 
of manufacture, reap ail the beneflt possible theref rom. Tbe repré- 
sentations claimed to hâve been made by the défendants in regard 
to the process being new and secret must be reasonably construed. 
The meaning thereof cannot be held to hâve been an afflrmance of 
absolute novelty. If the knowledge of the process was not had by 
those engaged in that Une of business to which the process pertained, 
then it was practically a new and secret process. The défendants 
cannot be held liable for having made false statements in this par- 
ticular by showing that one person, years ago, had knowledge of the 
process; and that is ail that is shown by proof of the granting of 
the Burt patent. When the représentations complained of were 
made by the défendants, it might weU be that Burt and ail who had 
ever acquired knowledge of his process were dead. So far as the 
évidence shows, the only knowledge extant of his process was that 
afforded by the record of his patent, issued in 1869. In the absence 
of évidence showing that in 1889, when the sale was made to the 
complainant, any one had actual knowledge of the existence of this 
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patent, or of the process therein described, or ehowing that the pro- 
cess was in use or was known to the business world, it cannot be 
held that the représentations charged against défendants were false 
simply because it now appears that the Burt patent was of record. 

The second ground taken by counsel for complainant is that the 
Hawkeye Métal Company did not own the process, and therefore the 
sale of stock was procured by false représentations. The Hawkeye 
Métal Company had knowledge of the process, and possessed appli- 
ances for the practical use of the same, and thus owned the process 
to the extent that ownership is possible of an invention not covered 
by a patent. When the sale of stock was made to the complain- 
ant he then knew that the Company did not hare a patent upon the 
means of applying the process in question, and he must hâve known 
that the only ownership possible to be had by the Hawkeye Com- 
pany was that predicated on the possession of the knowledge of the 
process, and of the means necessary to its application. The fact 
that James W. Cole, the original discoverer of the process, had as- 
signed the same to John Cole, did not deprive the Hawkeye Métal 
Company of the knowledge of the process nor of the right to use it. 
The fact that the company was defeated in its application for a pat- 
ent does not show that the défendants had made false représenta- 
tions in regard to the ownership of the process. The déniai of the 
patent applied for was not put upon that ground, and the main posi- 
tion taken by the complainant is that the issuance of the Burt pat- 
ent was what defeated the issuance of a patent in the interest of 
the Hawkeye Métal Company. 

For thèse reasons it must be held that the évidence fails to sus- 
tain either one of the two grounds upon which complainant rests 
his case in the written argument submitted on his behalf. It might 
be further claimed that there was évidence tending to show that 
some other parties in Chicago and elsewhere had knowledge of the 
process derived from James W. Cole, and parties associated with 
him. It appears, however, from the évidence, that complainant 
knew thèse facts as well as the défendants before he completed the 
contract of purchase, and he must be held to hâve assumed the risk 
arising from this knowledge. The évidence clearly shows that the 
enterprise which the Hawkeye Métal Company was organized to 
carry on was spéculative in its nature. The complainant, when he 
purchased his stock, knew this fact, and bought the same as a spécu- 
lation. He was placed in fuU charge of the affairs of the company, 
and devised several plans looking to making advantageous sales of 
the interest of the company. He was in position, on and after the 7th 
of January, 1890, to fuUy ascertain aU the facts connected with the 
business of the company. He did not tender back the stock until 
in January, 1891. He himself testifled that in August, 1890, he be- 
came fuUy satisfled that the process was not new or secret, having 
been anticipated by the Burt patent of 1869 ; yet he took no action 
to secure a rescission of the contract until the foUowing January. 
Even if the évidence had shown a state of facts which would hâve 
justifled a court of equity in granting a decree of rescission, if the 
application had been promptly made, the delay on part of complain- 
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aî^t 18 fatal to his case. The complainant was made président and 
général manager of the conpipany, and he accepted the position, and, 
so long as there was a prospect that the speciùation might prove re- 
muneratiye, he retained the stock and the control of the company's 
affaire. When the tender back of the stock was made to the de- 
fendants, in January, 1891, the whole situation had greatly changed, 
and the parties could not be placed substantially in the position 
they occupied when the contract for the sale of the stock was made. 

For thèse reasons it must be held that the complainant has failed 
to make ont a case which entitles him to a rescission of the contract 
of sale. That the expectations which he had formed at the time he 
assumed the management of the affairs of the Hawkeye Métal Com- 
pany hâve not been met ia imdoubtedly true, but that seems to be 
equally true of the expectations of the défendants. The enterprise 
was largly spéculative, and was so known to be to the complainant 
when he connected himself therewith. Having retained the control 
of the affairs of the company for so long a period, and having re- 
tained the stock sold him for months after he had ceased to work in 
the intçrest of the company, he cannot expect that a court of equity 
will now throw the whole burden of the failure of the spéculation 
upon the défendants, and relieve him whoUy therefrom. 

The bill wUl therefore be dismissed upon the merits^ at the cost 
of complainant. 



MESSINGBR v. NEW ENGLAND MUT. LIFE INS. 00. 
(Circuit Court, W. D. Penasylvanlo. January 15, 1894) 

No. 16. 

Res Judicata— DisMissAii op Bill. 

A decree dismlssing a blll, made after sustaining a demurrer (which set 
up tliat th«| facts alleged constituted no cause of action) and no applica- 
tion to amend, is a final adjudication, and bars a subséquent suit between 
the same parties on the same subjecit-matter. 

In Equity. Bill to cancel and rescind a release. Heard on a 
plea in bar. Plea sustained and bill dismissed. 

D. W. Cox, Lorenzo Everett, and S. 0. McCandless, for complain- 
ant. 
A. A. Leiser and Shiras & Dickey, for défendant. 

BUTFTNraTON, District Judge. A bill in equity is hère ffled by 
I. N. Messinger, administrator d. b. n. of Joseph 0. Kaudenbush, 
against the New England Mutual Life Insurance Company, to cancel 
and rescind a release executed by a former administrator of ail 
claims under a policy issued by the respondent company upon the 
life of said décèdent. To this bill a plea is flled, setting forth that 
a final decree had been entered in favor of the respondent (which 
was unappealed from) in a suit in this court, at No. 34, November 
term, 1892, between the same parties, and involving the same sub- 
ject-matter. In the former case the respondent demurred to the 
biU because it did not disclose facts sufflcient to constitute a cause 
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of action, which demurrer was sustaihed by the court; and subse- 
quently, no application to amend being made, a final decree was en- 
tered, dismissing the bill. Such. a decree is a final judgment of the 
rights of the parties, and is a bar to a subséquent suit between the 
same parties on the same subject-matter. iÛley v. Nott, 111 U. S. 
473, 4 Sup. et 495; BisseU v. Spring Valley Tp., 124 U. S. 232, 8 Sup. 
et. 495. 

The parties to the présent suit, and the subject-matter, being the 
same as those in the former suit, we are of opinion the plea is well 
founded, in point of law, and présents a complète défense to the biU, 
and the latter should be dismissed. 



NBTHERLAND-AMBRICAN STEAM NAV. CO. V. HOLLANDER, 
(Circuit Court of Appeals, Second Circuit. January 12, 1894.) 

No. 48. 

1. Pakbnt and Child— Loss of Sbhticb— Pakent'b Right of Action for in- 

juries. 

The right of action of a father for an Injury to his minor chlld is based 
on tlie parental relation, not that of master and servant, and he is enti- 
tled to be indemnlfied for his expenses in the care and cure of the chlld, 
and for loss of services past and prospective. 

2. Same— Damage— Pkovincb op Jury. 

Whether a girl who was Injured at flve years of âge, and had not 
recovered at the time of the trial,— over a year later,— could render any 
service, past or prospective, of pecuniary value to her father Is a question 
of fact which the jury may détermine upon considération of the injury, 
the continued disatiility, and the âge and sex of the chlld, wlthout other 
évidence as to ability to render services. 

In Errer to the eircuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by Morris Hollander against the Netherland- 
American Steam Navigation Company for injuries to his minor child, 
brought in the suprême court of the state of New Yorlt, and removed 
therefrom by défendant. Verdict and judgment for plaintiff. De- 
fendant brings errer. Affirmed. 

In charging the jury the court said, among other things: "In assessing the 
value of damages, you are to take into considération that It is only the loss 
to the father for whicîb this suit is brought, and which this particular jury 
Is to assess. He bas given testimony of money paid ont, which aggregates 
about twenty-one dollars. Besides that, he is entitled to such sum for the 
loss of services of his child as may be reasonable in view of vphat the cir- 
cumstances of the case are, to wit, the âge of the child, and the amount of 
services which it might hâve rendered to him from the date of the accident 
until the présent time. He is also entitled to such compensation as is proper 
to talie the place of any services of this child which he may lose In the future 
In conséquence of the accident You are not to guess at that. You are 
not, vp^ithout évidence, to assume that because the child's arm was broken 
two years or a year and a half ago, and at this moment of time she does 
not use her arm as her brother does his, that the child is golng to be disabled; 
and I know of no évidence in this case as to what the probabilities are. 
You are not entitled to guess at that. You must reach your conclusion 
from évidence." 

v.59F.no.4— 27 
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The, errorç alleged axe as foUows; 

In the téfusal of the court to direct a verdict for the plalntlff in error 
npon the Whole évidence, as requested by defendant's counsel. 

In reftming to charge, as requested: 

(li) "TJiiat this action is based upon supposed loss by plalntlff of services 
o£ hlB daughter, and that there can be no recovery In thls action except of 
the açta'ai exjpense? proven to hâve been incurred by the plalntlff in con- 
sefi[Uènce of thé injury, eScept for loss of actual services." 

(2) "That there Is no évidence In thls case that plalntiffs daughter was 
able to render any servjces of value.'' 

(3) "5'hat loss of servlèes cannot be Inferred without évidence." 

(é) "That there Is no évidence in thls case that would Justlfy the Jury în 
ânalng that the Injury td the chlld IS permanent." 

Wing, Shoudy & Putnam, (J. A. Shoudy, of counsel,) for plaintifl 
in error. 
Benno Loewy, for défendant in error. 

Bef oi-e WALLACE àùd SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court belov? to review a judgment for the plaintifE ren- 
dered upon the verdict of a jury. It was proved upcoi ttie trial that 
the plaintiff and his, daughter, the Jatter being of the âge of about 
âve years, were paissengers on the defendant's steamship Anister- 
dainj où: a voyage from Eotterdam to New York, in September, 1891; 
that whUe they were walking upon the deck of the vessel an iron 
gâte fell on the child, breaking her arm; that thç plaintiff had em- 
ployeda surgeon, and had taken the child to the hospital every fort- 
night for about six months after her injury; that he had incurred 
expenses for surgical treatnient and medicines; that since the acci- 
dent-^â pefiod of something oyer a year before the trial — ^the child 
had suffered from her injuries, and had not been able to use her 
arm as she did before the accident; that she continued to hâve rest- 
less nights, and had no one to take care of her but the plaintiff. The 
évidence tended to show that the child's injuries were caused by the 
négligence of the defenda,nt. No testimony was introduced to show 
that the child had ever rendered any services for the plaintifE, or 
that she was capable of doing so. 

The exceptions taken upon the trial, and the assignments of error 
which hâve been argued at the bar, raise the questions (1) whether 
the action was maintainable either for expenses or for loss of serv- 
ices; and, (2) if maintainable for the loss of services, whether there 
was any évidence which justifled the trial judge in instructing the 
jury that they might award damages for prospective loss of services. 

A father whose infant chUd has been injured by the tort or négli- 
gence of a third person has a right of reccTcry to the extent of his 
own loss. He cannot recover for the immédiate injury to the child. 
His action rests upon his right to the child's services, and upon his 
duty of maintenance. When he is deprived of the right, or put 
to extra expense in fulfllling the duty, in reason and justice he 
ought to be permitted to hâve recourse to the wrongdoer for indem- 
nity. He is entitled to be indemnified for his expenses necessarily 
incurred in the cure and care of the child, and for the loss of the 



FINEEY V. RICHMOND & D. E. CO. 419 

chjld's services, past and prospective, during niinority, conséquent 
upon the injury. By some autliorities the loss of senice bas been 
regarded as the foundation of the action; and the English courts, 
influenced by this strict view of the gravamen of the action, bave 
decided that a father bas no remedy, even for bis expenses, wbere 
the child is of such tender years as to be incapable of rendering any 
services. The authorities in this country approve a more libéral and 
more reasonable doctrine, and, basing the right cf action upon the 
parental relation, instead of that of master and servant, allow the 
father to recover his consequential loss, irrespective of the âge of the 
minor. Dennis v. Clark, 2 Cush. 347; Cuming v. EaUroad Co., 109 
N. Y. 95, 16 N. E. 65; Clark v. Bayer, 32 Ohio St 300; Durden v. 
Barnett, 7 Ala. 169; Sykes v. Lawlor, 49 Cal. 236. 

It was within the province of the jury to form an estimate of the 
damages wbich vv'ould compensate the plaintiff for his présent and 
prospective loss upon the facts wbich were before them. Whether 
the plaintiff's daughter, in vievF of her âge, could render bim any 
services having a pecuniary value, was a question of fact. It could 
not bave been ruled as a question of law that a child of her years 
was incapable of doing so, The évidence showed the cbild's disa- 
bility had lasted for more tban a year, and stiU continued, thus 
raising the presumption that it would continue in the future for a 
longer or shorter period. Having thèse facts and the âge and the 
sex of the child before them, the jury were as well qualified as any 
expert could be to form a correct opinion as to the duration of her 
incapacity, and the value of her services to her father. A case 
could hardly be imagined in wbich it would be more tmpracticable 
to furnish direct évidence of any spécifie loss by deprivation of serv- 
ices. Any évidence respecting the prospective loss would neces- 
sarUy bave been spéculative and hypotbetica], and could not bave 
been of any real assistance to the jury. Railroad Co. v. Jones, 1 
C. C. A. 282, 49 Fed. 343; Ihl v. Railroad Co., 47 N. Y. 317; Eailway 
Co. V. Fielding, 48 Pa. St. 320. There was no error in the refusai 
of the trial judge to direct a verdict for the défendant, or in his in- 
structions to the jury upc-n the subject of damages, and the excep- 
tions of the défendant were not well taken. 

The judgment is afSrmed. 



FINLKT V. RICHMOND & D. R. CO. 

(Circuit Court, W. D. North Garolina. December 18, 1S93.) 

1. Master and Servant — Railegad Companies — Power of Enqinebr to 
Waivb Rulbs. 

An engineer in cliarge of a working train with. the knowledge or aa- 
sent of tlie temporary conductor, the regular conductor being absent, 
has power, by ordering a brakeman to go between the cars, and place 
In position, by hand, a coupling link which, being bent, cannot be prop- 
OTly controlled with coupling sticks, to walve a rule of the company, sub- 
scribed by the brakeman at the time of his employment, requiring brake- 
men to use coupling sticks, and not to go between the cars. Eailrgad 
Co. V. Baugh, 13 Sup. Ct 914, 149 U. S. 368, distinguished. 
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8. Sajie— DBFBcyiyE Machinebt. 

A ratfrdad càmpany is liable for Injnry ca.naed to a brakeman by the 
falliire of a détective englne brake to work properly, although there wa» 
a good brake on the tender, by wliich. he could hâve controUed the train. 

At ÏJaw. Action by J. S. Finley against the Kichmond & 
Danville Eailroad Company to recover damages for personal in- 
juries. 

J. M. Morphew and H. C. Jones, for plaintiff. 
George F. Bason and E. B. Glenn, for défendant. 

DICK, District Judge, (charging jnry.) The plaintiff entered 
into the service of the défendant npon an express written contract 
not to go betwen the cars for the purpose of coupltng and un- 
coupling, and that service was to be performed by means of a 
stick provided by the company. Now, if he violated such contract 
of his own volition, or by the direction of a fellow servant, he was 
guilty c»f contributory négligence, and cannot recover; but if he 
went between the cars under the order of the conductor, or of a 
person managing the opération of the train in the absence of the 
conductor, and by the direction or knowledge of the conductor, 
then tl^e written contract was waived, and if plaintiff attempted to 
perforrii the assigned service with reasonable care, and was then 
injuredi he is entitled to recover compensatory damages for the 
injury sT^stained. 

A ràilroad company, in operating a train on its railway, must 
hâve spme person authorized to cohtïbl the movement and opéra- 
tion ôf the train, and such person représenta the company, and may 
waive gênerai rules and spécial contracts by other instructions re- 
quired by the circumstances of the occasion. The évidence tends 
to show that the regular conductor was not on service, but he had 
been directed by the company to put Mr. Burgin in charge of the 
train on that day; that Mr. Burgin was a state officer having charge 
of a ntlmber of convicts who were in the service of the com- 
pany as laborers; that said convicts were employed at the coal 
chute about one-fourth of a mile from the place of the injury, 
and were under the immédiate supervision of Mr. Burgin; that 
the engineer had operated the train in transporting cars to the coal 
chute in the absence of, and with the knowledge and assent of, Mr. 
Burgin, and caused the movement of the engine that produced the 
injury. 

I charge you that, if you believe that the engineer had charge of 
the movement and management of the cars with the assent or knowl- 
edge of the temporary conductor, — the regular conductor being 
absent,-^then the engineer had the authority of a conductor in 
giving directions to subordinate employés, and could waive the 
gênerai rules and contracts of the company; and if you are satisfled 
from the évidence that the engineer directed plaintiff to go be- 
tween the cars to place a bent link in position for coupling, which 
coTïld not be doue with a coupling stick, and he exercised ordinary 
cape ifa'doing as he was directed, then he is entitled to recover com- 
pensatory damages for the injuries sustained. There is not the 
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slightest évidence to show that the engineer was willfully négligent 
in the act that caused the injury. There is évidence tending to 
show that the engineer intended to act with caution, and failed to 
prevent injury by reason of defective machinery, the defect being 
unknown to the plaintiff. If the machinery was defective, ai)d had 
been so for some time, and such defect was the proximate cause of 
the injury, then the doctrines relating to fellow servants do not ap- 
ply, as the fellow servant had not the power of preventing the in- 
jury, although he did the best he could under the circumstances of 
the transaction. 

The évidence tends to show that the engineer knew that the 
plaintiff was between the cars, and that the engineer did not do the 
injury willfully or carelessly, but that it was caused by the engine 
not operating as he anticipated. The évidence tended to show that 
there was a brake on the tender which was in good working order, 
and if the engineer had used this brake he could hâve controUed 
the movement of the train, and no injury would hâve occurred; that 
the brake on the engine, and the reverse lever, were not in good 
order; that a brake on an engine is not necessary, and many en- 
glues are used without brakes. I charge you that if the engineer, 
on the exigency of the occasion, used the appliances most con- 
venient, and they failed to operate properly, then the defective ma- 
chinery was the proximate cause of the injury, and the plaintiff 
is entitled to recover. 

There is no évidence that authorizes you to find exemplary dam- 
ages. You hâve heard the évidence as to the pain and sickness 
suffered by the plaintiff, the expenses incurred, the permanent in- 
jury sustained by the loss of three Angers of his right hand, and 
his efforts to obtain employment. If, considering the évidence and 
the légal instructions given you by the court, you are of opinion,, 
from a prépondérance of the évidence, that the plaintiff is entitled 
to recover, then you may assess such reasonable damages as will 
compensate Mm for the sufferings, expenses, and injuries sustained. 
If you assess excessive damages, the court can interfère to make 
them just and reasonable, or set aside your verdict, and grant a 
new trial. ' I décline to give the written instructions requested by 
counsel of défendant otherwise than as complied with in my 
charge. 

NOTE. 

DICK, District Judge. A motion for a new trial in this case was not al- 
lowed, as I was of opinion tliat my charge to the jury was not in conflict 
with the principles of law enunciated in Railroad Co. v. Baugh, lé9 U. S. 
368, 13 Sup. et. 914. In that case the fireman brought an action to recover 
damages sustained by reason of the négligence of the engineer in charge 
of a locomotive running alone, without any train attached, and which was 
a mère "helper" to regular trains. The plaintiff and engineer had been in 
the same common employment on the helper for several months, and both 
were famlliar with the rules' of the company regulatlng the running of 
the locomotive, and the hazardous nature of the service. The injury com- 
plained of was not in conséquence of the fireman obeying any order of his 
superlor officer, but resulted from négligence of the engineer, there being 
no defect in tlie machinery. The question was not involved as to the right 
and power of the aotual manager of a train to give an order to a subordinate 
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employé to mèet a suddenexlgency in the opération of a train arlsing from 
defectlTexpàcbinery, where no regular conductor was in ctiarge. 

The évidence In the case before us tended to show that the necessity for 
the 6rder tid the plalntiff to go between the cars to couple them arose from 
a bent linK, which could not be placed in proper position with the coupling 
stick ordinarily employed under the régulations of the company; that the 
injury was not çaused by .the fault or négligence of the engineer, but re- 
sulted from'defeets în the ireverse lever and the brake on the englne, which 
prevented the éàigîneer from properly controlling the movement of the train. 
In Mason y. tRailroad Co., 111 N. C. 482, 16 S. E. 698, many cases are dted 
and reviewed, and in an able and well-considered opinion the doctrine is 
clearly announced that, "a rule of a rallroad company agreed to by the 
plaintifif [an employé] may be walved or abrogated for the company by the 
conductor making an order cpntrary to such rule, when it was the duty of 
the plalntlfC to obey such order." The facts in that case are somewhat slm- 
ilar to the facts In thls case. The conductor had given a gênerai order to 
the brakeman to go between the cars and use hls hands whenever he fonnd 
that the coupling could not be made with the coupling stick provided by the 
company. The brakeman, in going between the cars to adjust a pin to a 
bent llnk, exercised hls own judgment, and no positive order was given at 
the time by the conductor. In this case a spécifie order was given by the 
engineer to the plaintifC to go between the cars to meet a necessity which 
had occurred in the opération of the train. The engineer was the superin- 
ténding, de facto offlcer of the company, and had entire charge of the man- 
agement and movement of the worklng train; and I was of opinion that 
under such clrcumstances he was necessarlly the personal représentative 
of the company, and, from the nature of thlngs, he was Invested with 
the power of conductor, and could waive a gênerai rule or spécial contract 
of the company with an employé, when such walver was required by a sud- 
den necessity, caused by a defective appllance of the operating train. The 
order to plàintlfl to go between the cars to couple them with his hands was 
deemed necessary by the engineer, and was a command to a subordinate em- 
ployé, which demanded prompt obédience. If the plalntiff had refused or 
falled to obey, he could at least hâve been reported by the engineer for dis- 
obedlence, which would probably hâve caused a discharge. There was évi- 
dence that the bent llnk Côuld hâve been thrown out of its place by the 
coupling stick so as to fall upon the ground; but such action would not 
hâve been in strict obédience to the express terms of the order, and would 
not hâve accomplished the pnrpose for which the order was given. I told 
the 3iu:y that they must be eatisfied tiiat the plalntiff used reasonable care 
In attemptlng to exécute the order. 

The plalntiff testifled that he regarded himself as subject to the orders of 
the engineer, who required him to leave the place of his ordinary duty as 
switch tender, and assist In the coupling of the cars; and he felt bound to 
obey the positive order to go between the cars and couple them with hls 
hands, and he feared that he would be discharged from service if he falled 
to obey an Imperative command. He had a right to présume that the com- 
pany would hâve some superintending officer In charge of an operating 
train compétent to give orders to subordinate employés, and secure the 
prompt and proper management of the train engaged in the performance of 
the business of the company. The évidence tended to show that defects 
In the reverse lever and the brake on the engine were the proxlmate canse- 
of the injury to plalntiff. I was of opinion that It was not négligence on the 
part of the engineer to attempt to use the machinery near at hand to oontrol 
the train, although he might hâve prevented the Injury by uslng th© good 
brake on the tender. He mIght well suppose that he could safely rely upon 
the effective opération of appliances furnished by the company for the pur- 
pose of controlling, with skill and care, the management of the train, so as 
not to cause damage to its own property or Injury to its employés. 

The only questions involved were whether the engineer had a right, by an 
order, to waive a rule of the company, and Whether the safe exécution of 
tiie order with reasonable care was prevented by defects In the machinery. 
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HONBY V. CHICAGO, B. & Q. RY. CO. 

(Circuit Court, S. D. lowa, W. D. December 5, 1893.) 

1. CONTRIBUTOKY NeGLTOEKCE— InJURT TO WiFE— HuSBAND'S RiGHT OP ACTION. 

Contributory négligence In a wife does nol defeat her husband's right 
of action lor médical expenses, loss of society, and of aid In housebold 
affalrs, in a state wliere she had bcen relieved of ail common-law dlsabili- 
ties and lie of ail responsibility for her torts. 

8. Same — Imputed Négligence. 

To render the contributory négligence of a wife, regarded as the agent 
or servant of her husband, imputable to hlm, the <drcumstances must be 
such that lie would be liable for her négligent act if it had resulted in 
injury to a third person. 

8. Same. 

Where a wife Is struck by a train whUe crosslng the tracks to the dépôt, 
whither her husband bas preceded her for the piu:pose of purchasing tick- 
ets, her contributory négligence Is not imputable to hlm, either on the the- 
ory that she was his agent or servant, or that he was bound to care for 
and protect her. 

At Law. Action to recover damages resulting to plaintiff from 
Personal injuries caused to wife of plaintiff. Motion for new trial. 
Denied. 

Hari & McGabe and J. M. Junkin, for plaintiff. 

Smith McPlierson and Wright & Baldwin, for défendant. 

SHIRAS, District Judge. Upon the trial of this case before the 
jury the facts developed in the évidence were as follows: In the 
year 1891 the plaintiff, W. 0. B. Honey, and his wife, EUen F., re- 
sided on a f arm in the vicinity of the town of Eed Oalî, lowa, which 
is a station upon the line of railway owned and operated by the 
Chicago, Burlington & Quincy Bailway Company. On the 15th 
day of August in that year the plaintiff and wife went to Eed Oak 
for the purpose of taking a train upon the defendant's railway. In 
order to secure tickets, the plaintiff preceded his wife to the de- 
pot. To reach the dépôt it was necessary to cross several tracks 
which lay between the station building and the town of Red Oak, 
and the railway company had built a board walk several feet in 
width across the intervening tracks for the use of passengers pass- 
ing to and from the dépôt. As Mrs. Honey approached the de- 
pot, a train of cars came in upon a track which crossed the walk 
upon which she was, and thus eut off, for the moment, her direct 
access to the deiwt. For the purpose of reaching the dépôt by pass- 
ing around the western end of the intervening train, Mrs. Honey left 
the board walk, and after taking a few steps in a westerly direc- 
tion she was struck by a switch engine crossing from the east, and 
was badly injured. For the injuries thus caused to her person Mrs. 
Honey brought suit against the railway company, and for the dam- 
ages in the nature of surgical expenses, and for the loss of the so- 
ciety of his wife and of her aid in taking care of the household 
the husband, W. 0. B. Honey, brought a separate action against 
the company. For trial purposes the court ordered that the two 
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cases should be Consolidated and tried before the same jury. In 
both cases the défendant pleaded tbat thé négligence of Mrs. Honey 
contributed to the accident. Upon the trial the jury was instructed 
in each case that there could be no recoYery unless it appeared 
from the eyijâençe that the company had been guilty of négligence 
of such a eharacter as to be a proximate cause of the accident; and, 
further, that if Mrs. Honey, by négligence on her part, had con- 
tributed to the accident, she could not recover, but that négligence 
on her part would not defeat the action on behalf Of her husband. 
Under thèse instructions the jury found for the défendant in the suit 
brought by Mrs. Honey, and for the plaintiff in the suit brought 
by Mr. Honey. Thus by thèse verdicts the jury found that the 
raUway company and Mrs. Honey had alilie been guilty of négli- 
gence. The motion for new trial présents the question whether 
the court erred in holding, as was done in the instructions to the 
jury, that the right of action on béîialf of the husband based upon 
the négligence of the railway company and resulting in pecuniary 
loBS and damages to him, could not be defeated by showing that 
the négligence of the wife contributed to the accident. 

It is well settled that if one negligently inflicts injuries upon 
the person of the wife of another, two causes of action are thereby 
created,— one in favor of the wife for the bodily injuries received, 
including the pain and sufîering endured; and one in favor of the 
husband for the surgical and other expenses incurred by him in 
having his wife properly cared for, and for the deprivation of the 
Society of the wife, and the loss of her assistance in taking care 
of his household. By section 2562 of the Code of lowa it is enacted 
that "a married woman, may in ail cases sue and be sued, without 
joining her husband with her, to the same extent as if she were 
ùnmarried." And in Musselnian v. Galligher, 32 lowa, 383, the 
suprême court of lowa held that an in jury to the person of the 
wife gave rise to a cause of action in her behalf, which was her 
separate property; and that the husband could not, under the stat- 
ute, be rightfully joined with her as coplaintiff, but that she must 
sue in her own name for the damages caused her; and that for 
àny consequential damages caused the husband he could sue in his 
own name and right for the recovery thereof. It is also clear that 
the right of recovery on part of the wife, being her separate prop- 
erty, cannot be released and dischaxged by the husband; nor can 
the wife release or discharge the right of action accruing to the 
husband. Mewhiter v. Hatton, 42 lowa, 288; Pancoast v. Bun- 
nell, 32 lowa, 394; Tuttle v. Eailroad (3o., 42 lowa, 518. 

To constitue a right of action based upon négligence it must ap- 
pear that there has been an invasion of the légal rights or injury 
to the person or property of the plaintiff as the proximate resuit 
of an inadvertent or nonintentional failure on part of the défend- 
ant to use the degree of care imposed by the law upon the défend- 
ant under the circumâta>nces and relations affecting the parties 
when the injury happened of which the plaintiff complains. In 
other words, the right of action is the combination of négligence on 
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part of the défendant, with a resulting injury to tlie person, prop- 
erty, or légal rights of the plaintiff. It is therefore évident tliat 
under the statutes of lowa, which hâve practically removed the 
common-law disabilities of married women, there is no légal con- 
nection or interdependence existing between the right of action ac- 
cruing to a married woman for injuries eansed to her person or her 
property through the négligence of another and the right of action 
accruing to the husband for the invasion of his rights caused by the 
same négligence. As already stated, the suprême court of lowa, 
in construing the statute of the state, has declared the law to be 
that there cannot be a joinder of the husband and wife in actions 
of this character. The wife must sue alone upon the cause of ac- 
tion accrui-ng to her, and so also must the husband. A judgment 
rendered in the one case cannot be availed of even as évidence, and 
much less as an adjudication, in the other. The plaintiff in the 
one case cannot release or discharge the right of action belonging 
to the plaintiff in the other. The payment of damages in the one 
case has no légal efflect upon the damages to be awarded in the 
other. The admissions or statements of the wife, not forming part 
of the "res gestae," are not admissible as évidence against the plain- 
tiff in the suit by the husband, although they are évidence against 
the plaintiff in the suit brought by the wife; and so also the ad- 
missions of the husband, though provable against him, are not ad- 
missible in the suit of the wife. In ail particulars the right of ac- 
tion accruing to the wife and that accruing to the husband are 
separate and distinct. 

Passing now to a considération of the principle established in re- 
gard to the défense of contributory négligence, we find It settled 
that if injury has resulted to the plaintiff from the négligence of 
the défendant as a proximate cause, it is no défense to show that 
the négligence of a third party co-operated in causing the injury, 
unless the négligence of such third party is legally imputable to 
the plaintiff. Thus, in the leading case of Little v. Hackett, 116 
TJ. S. 366, 6 Sup. et. 391, it was held that a passenger being con- 
veyed in a public hack could recover against a railway company 
for injuries resulting from the combined négligence of the hack 
driver and the railway company. In Railway Co. v. Lapsley, 2 G. 
G. A. 149, 51 Fed. 174, it was held by the court of appeals for this 
circuit that where a person accepts the gratuitous invitation of 
the owner and driver of a vehicle to ride with him, and exercises no 
control over such driver, the latter's négligence cannot be impùted 
to him, so as to defeat his recovery against a third person for in- 
juries resulting from the concurring négligence of the driver and 
third person. In Eailway Go. v. Gummings, 106 U. S. 700, 1 Sup. 
et. 493, in which case it appeared that a locomotive engineer had 
been injured in a collision of trains brought about by the négligence 
of the company and the négligence, of a fellow servant of the plain- 
tiff, it was ruled that the plaintiff could recover against the com- 
pany, even though the négligence of a feUow servant aided in caus- 
ing the accident. In Msbet v. Town of Garner, 39 N. W. 516, the 
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suprême court of lowa, after a review of the prevîous décisions of 
thàt œurt, held the rùle to be: 

(1) "Thàt when severàl parties are engagea in a common enterprise, and 
one is injured by the joint négligence of one of his associâtes and another, 
the négligence of his assoclate will be Imputed to him, and will defeat ail 
right of recovery against the other party; and (2) that when a person is In- 
jured thrbugh the common négligence of one who, from their relation, is 
bound to care for and protect hlm, and another, the négligence of the former 
will be imputed to him, and will defeat a- recovery against the other party." 

The cô^rt then proceeds to show that thèse rules would not jus- 
tify an instruction to the effect that the driver of a private con- 
veyance is the agent or servant of the person riding in such con- 
veyance, and that, as a matter of law, the négligence of the driver 
is imputable to the qthers in the conveyance; and in set terms the 
court répudiâtes the rUÏe làid down in Thoroughgood v. Bryan, 8 O. B. 
lié, and adopts and afflrms that announced in Littlé v. Hackett, 
116 Ul g. 366, 6 Sup. Ot. 391. The gênerai principle derivable from 
the adjudged cases is statèd in Beach on Contributory Négligence, 
(129, 132, lâ3,) as foUows: '^ 

"Thè rule upon thls branch of our subject Is that the contributory négli- 
gence of third persons, cohsiltutes a valld défense to the plalntiff's action 
only wheâ that négligence Is lègally imputable to the plaintifC. There must, 
in order to créa te this imputability, be some- connection which the law rec- 
ognlzes bet^sreep the plaintlfT and the thlrd person, from which the légal re- 
sponsiblllty ijn'ay arise. The négligence of the third person and its légal Im- 
piitabftltjr mùst Concur. * • * When the défendant pleads the négligence 
of a pa:rty other than the plaintjff ih bar of the action, It must appear, not 
only that such thlrd person was in fault, but that the plaintlff ought to be 
charged wlth that fault." 

"We remark at the outset that, in order to cre^te this imputability, there must 
be a pro tanto Identificattoh of the thlrd person wlth the plaintifC, and that 
such an idièntlty will be found to exist or be in dispute in two classes of 
cases,— thé flrst, where the third person was guilty of the contributory nég- 
ligence as the agent of the plajntlff, and the second, where the cause of ac- 
tion is derived from the third person." 

, "The rules as to the flrst çlass of cases may be expressed as foUows: The 
contributory négligence of fl, third person, who Is guilty thereof as the agent 
of the plaintifC, must be Imputed to the plaintifC. An agent, in the contempla- 
tion of this rule, is a person whose négligence, as understood in the rule, 
would be treated as the principal's in an, action for such négligence brought 
by a thlrd person against the principal. Whenever the contributory négli- 
gence of the thlrd person is of such a chàracter, and the thlrd person is so 
connected with the plaintlff that an action mlght be maintained against the 
plaintifC for damages for the conséquences of such négligence, then, when 
the plaintlff himself brings the action, that négligence Is, in contemplation of 
law, the plalntiff's négligence, and it is justly imputed to him." 

It cannot be successfully maintained that the right of action in 
behalf of the husband 4s derived from the wife, so as to bring the 
case within the second class named in the foregoing citation. lî 
Mrs. Honey had assigned the right of action accming to her by rea- 
son of the injuries to her person, and suit had been brought in the 
name of such assignée^ the company could hâve answered to such 
action that the négligence of Mrs. Honey had aided in causing the 
accident, because, in that event, the right of action declared upon 
had originally accrued.tbi Mrs. Honey.. The right of action on be> 
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balf of the husband to recover the damages resulting to him never 
belonged to the wife. She could net assign or release the same. 
The husband's right of action îs based uiwn the mvasiQn of his 
rights, and recovery is sought of the consequential damages caused 
him. The légal injury complained of is that caused to the husband, 
and not that caused to the wife. The argument of counsel that the 
right of action in favor of the husband is derived from the wife, 
and that the latter is the source of his title and claim, is not well 
founded. The physical injury caused to the person of Mrs. Honey 
must not be confounded with the légal injury resulting therefrom 
to her husband. The pain, suffering, and lameness caused by the 
accident to Mrs. lïoney are injuries to her, and do not create 
a right of action in favor of her husband. When, however, the 
accident to the wife resulted in depriving the husband of her 
Society, and of her aid in conducting the affairs of his household, 
and he was put to expense in securing proper surgical care for 
his wife, then his légal rights were invaded, and for the damages 
conséquent therefrom a right of action accrued to him, which was 
whoUy separate and distinct from that accruing to the wife. The 
négligence of the wife cannot, therefore, be availed of as a défense 
to the husband's action on the ground that he stands in the position 
of an assignée or représentative of a right of action accruing to the 
wife, or upon the theory that his right of action is derived through 
her. The husband's right of action legally and logically is based upon 
the négligence of the défendant, resulting in an invasion of his légal 
rights, and not upon any right of action accruing to or derived from 
the wife. 

Can it be said, in any proper sensé, that the wife, with relation 
to the accident, occupied the position of agent for her husband? 
In going to the dépôt, in order that she might take passage 
upon the train, she was not acting for her husband in any proper 
sensé. She was not undertaking to do anything in furtherance of 
any business belonging to the husband, nor was she exercising any 
rights, powers, or authority derived from him. She was acting in 
her own right, for a purpose personal to herself. The légal relation 
of principal and agent did not exist between the husband and wife 
with respect to the matter of her going to the dépôt for the pur- 
pose of taking passage upon defendant's train. As is pointed 
out in Little v. Hackett, supra, to constitute the relation of prin- 
cipal and agent in such sensé that the négligence of the latter 
can be imputed to the former, the relation must be such that re- 
sponsibility to third parties would attach to the principal for in- 
juries resulting from the négligence of the agent; or, to apply the 
rule to this case, the relation must be such that W. O. B. Honey 
would be liable to third parties for injuries caused them by the nég- 
ligence of Ellen Honey. The point now under considération can be 
more clearly apprehended if we assume for the moment that the re- 
lation of husband and wife did not exist between the parties named, 
but that in fact Ellen F. Honey was in the employ of W. O. B. 
Honey, so that, in a gênerai sensé, the relation of principal and 
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agent or mastep and servant existed between them. To render the 
principal or master liable to third parties for the conséquence of 
the négligence pf the agent or servant, it must appear that the nég- 
ligent aqt is one that is incident to the employment, or is done in 
the furtherance of the business of the principal or master, or in 
pursuance of his directions or authority, express or implied. If the 
act in which the négligence inheres is one aside from the business of 
the principal or master, and not within the scope of the employ- 
ment, then it is but a personal act of the doer thereof, for which he 
alone is legally responsible. 

Thus, if EUen F. Honey had been employed by W. O. B. Honey as 
a housekeeper, with full chairge over his household affairs, she would 
hâve occupied the relation of agent or servant to him in ail that 
pertained to that employment If, hovrever, vi^hile this relation ex- 
isted, shè undertook, for her own pleasure, to go to VUlisca, for the 
purpose of attending a social gathering, she would not, while pursu- 
ing that journey, be acting within the scqpe of her employment, nor 
be engaged in furthering the business of her eniployer, and hence 
responsibility for her acts of négligence would not attach to W. 0. 
B. Honey^ If the facts of this case be viewed solely in the light 
of the légal relation of master and servant or principal and agent, 
it is clear that the négligence of EUen F. Honey cannot be imputed 
to W. 0. B- Honey, unless it appears that when the accident hap- 
pened, and in what she was then doing^ EUen F. Honey was acting 
within the scope of her employment, or in furtherance of the busi- 
ness of W. Q. B. Honey; or, in other words, that she was in fact 
acting for him; and this the évidence whoUy faUs to show. To en- 
able the défendant company to impute the negUgence of Mrs. Honey 
to W. 0. B. Honey, so as to defeat his right of action for the dam- 
ages caused him by the négligent act of the company, it must be 
true that the marital relation existing between the parties gives the 
right to the company to thus interpose the défense of the négligence 
of the wife as a bar to the action of the husband. The raies of law 
governing the relation of master and servant or principal and agent 
certainly do not confer this right upon the défendant under the facts 
of this case, The action of W. O. B; Honey for the damages caused 
him cannot be defeated on the ground that Mrs. Honey was his 
agent or his servant, and as such was négligent. 

Çan it be defeated on the ground that she was his wife? In con- 
sidering this aspect of the case it must be always remembered that 
the légal fiction of the common law, that a husband and wife are 
one, and that one is the husband, has been whoUy abrogated in 
loiva by the législation of the state. Upon this subject the suprême 
court .oflowa in Spofford v. Warren, 47 lowa, il, uses the foUowing 
language: 

"Ûiidet the statutes of tljîs State the wife Is dothed with the same prop- 
erty ri^'hts and charged with the same llabilities as the husband. Indeed, it 
canaot be said that as to her property, she is deprived of any rights which the 
hiisban,d enjoys that relate tp his, or that any remedy is denled her, or any 
liability removed from lipr which are possessed by or Imposed upon the hua- 
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band. She can control her own property, vlndlcate her Indivldual rlghts, and 
blnd herself by contract, as fully and to the same estent as her husband- 
• * * Thèse provisions, it must be admitted, completely emanclpate the 
wlfe from ail the bonds recognized. by the common law, saving those o£ affec- 
tion and moral obligation." 

ToucMng liability for the acts of a wife, it is declared by aection 
2205 of the Code of lowa that: 

"For ail civil injuries committed by a married woman, damages may be re- 
covered from her alone, and her husband shall net be responsible therefor, 
except in cases where he would be jointly responsible with her, if the marriage 
did not exisf ' 

This section abrogates the common-law liability of the husband 
for the acts of the wife, and there is no longer any légal liability on 
part of the husband to third parties for the conséquences of her 
négligent acts, simply on the ground that she is his wife. To 
hold the husband responsible for the conséquences of her négligence, 
it must appear that he would be responsible if he was not her hus- 
band. In the présent case, is there any ground for holding W. O. B. 
Honey responsible for the conséquences of the négligence of Ellen 
F. Honey, except upon the theory that he is her husband? The 
statute déclares that the relation of husband and wife shaU not ren- 
der the husband responsible for the civil injuries committed by the 
wife; and, of necessity, some other ground must be sought upon 
which to found the liability of the husband, if in fact it exists. 

The tiieory of the défense of contributory négligence is that, admit- 
ting that the négligence of the défendant was a proximate cause 
of the injury complained of, nevertheless it was contributed to by the 
négligence of the plaintifE, or of some third party, for whose cônduct, 
in connection with the injury, the plaintiff is legally responsible. 
It is the responsibility of the plaintiff for the contributory négli- 
gence that makes it available as a défense to his action, and to 
charge the plaintiff with the responsibility of the négligence of a 
third party it must appear that the relation between such third 
party and the plaintiff is such that the défendant or others can 
hold the plaintiff legally liable for the conséquences of the négligent 
conduct of such third party. In the case now under considération, 
suppose the facts had been that the company was not in fault, but 
that Mrs. Honey had negligently gotten in front of the engine when 
going to the dépôt, and that the engine had been derailed and in- 
jured, and the persons in charge thereof had likewise suffered Person- 
al injuries, could the company or the injured persons recover dam- 
ages from W. O. B. Honey, on the ground that the accident was due 
to the négligence of Mrs. Honey? The statute of lowa relieves the 
husband from ail liability for civil injuries committed by the wife, 
except in case where he would be liable if the marital relation did 
not exist. Therefore, in the supposed case, recovery could not be 
had against W. O. B. Honey simply because he was the husband of 
the person whose négligence caused the injury. 

To hold him responsible, it would be necessary to show that he 
had personally caused the accident through négligence, or that his 
agent or seryant had been guilty of négligence under such ciroum- 
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staïkces that he was legallyliable therefor. The eyidencç shows that 
W. O. ^Bl Hoaey had no personal connection with the accident, and 
theiiBfoi*é did not aid in bringing it about, and the évidence also 
fails to show that Mrs. Soney was acting as his agent or servant 
when going to the dépôt for the purpose of taking passage on de- 
fendanfs traili. There beihg, therefore, no groùnd for holding W. 
O. B. Honey responsible, for the conséquences of the accident, to 
third parties, by reason of Mrs. Honey being his wife, his agent, or 
his servant, and as he did not personally aid in causing the accident, 
why should the défendant company be permitted to defeat the plain- 
tifï's right of action for damages cansed him by the négligence of the 
company upon the theory that the négligence of a third party con- 
tributed to the accident, when it cannot be shown that the plaintiff 
is in any way legally responsible for the actions of the third party? 

In. some instances, as is held in Nisbet v. Town of Garner, supra, 
négligence may be imputed when it is caused by one who is bound to 
care fdr or protect another,— that is to say, the négligence of a 
parent may be imputed to a child, or the négligence of a guardian to 
thé ward, or the négligence of a husband to the wife; but even in 
such cases the tendency. of the modem décisions is to restrict the 
application of the principle, and in some cases to whoUy repudiate it. 
lîiis doctrine is not applicable to the case now under considération. 
It is not claimed or pleaded that the husband was in any respect 
guilty of négligence. Hé stands whoUy free from fault, both with 
respect to himself and with respect to his wife. The aim of the com- 
pany is to hold him responsible, not for any failure of duty on his 
part, but for the négligent conduct of his wife. The négligence 
complained of has no relation to the duties or obligations created 
by the marital connectioù éxisting between Mr. and Mrs. Honey. 

The contention of the company is that Mrs. Honey was 
négligent, becanse she did not keep a proper lookout for moving 
trains or engines when she was on or near the railway track. The 
duty to exercise watchfulness, under thèse circumstances, did not 
grow ont of or hâve any légal connection with the marital relation 
existing between Mrs. Honey and hér husband. When she went to 
the dépôt she went in her own right, for her own convenience, and 
not in the performance of any marital duty she owed her husband. 
In fact, in going to the dépôt Mrs. Honey was not acting in the 
relation of agent, servant, or wife to Mr. Honey. By the ver- 
dict of the jury it is settled that the négligence of the défend- 
ant company was a proximate cause of the accident which de- 
prived Mr. Honey of the Society and aid of his wife, and subjected 
him to the burden of paying the expenses caused by her illness. 
It cannot be questioned that a cause of action was thus created in 
favor of Mr. Honey and against the railway company. As a dé- 
fense thereto the défendant pleads and shows that Mrs. Honey, by 
négligence on her part, aided in causing the accident, and claims 
that Mr. Honey is legàlly responsible for the conséquences of the 
négligence of< his wife, and that by reason of such responsibility 
her négligence défeatslhis right of action for the injuries caused 
him by the négligence af the company. The Code of lowa (section 
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2205) expressly déclares that a husband is not responsible for the 
civil injuries conunitted by Ms wife, simply by reason of the marital 
relation existing between them; and, as tbe évidence wboUy failed 
to sbow that Mr. Honey was, for any other reason responsible for 
the accident, or for the conduct of his wife in connection therewith, 
I can see no légal ground for holding that the négligence of Mrs. 
Honey is a défense to the action on behalf of Mr. Honey. 
The motion for new trial is therefore overruled. 



McSLOOP V. RICHMOND & D. R. CO. 

(Circuit Court, W. D. North Carolina, December 15, 1893.) 

1. Cahribrs of Passenoers— Alighting from Tbains— Question fok JunT. 
It ia the duty of railroad companies to hâve sale and convenlent places 
for the alighting of passengers, and to stop trains for a reasonable time 
for that purpose, and what Is a reasonable tlme in each case Is a ques- 
tion for the jury. 

3. SaMB— CONTKIBUTOEY NEGLIGENCE. 

As a gênerai rule, passengers cannot properly get off a movlng train 
except by direction of the conductor; but when a train stops at a station 
■without allowing a reasonable tlme for passengers to alight, one who 
gets off as It is slowly starting, and is Injured thereby, is not guilty of 
contributory négligence. 

At Law. Action by J. M. McSloop against the Kichmond & Dan- 
ville Kailroad Company to recover damages for injuries sustained 
by the alleged négligence of the company. 

Jones & Tillett, H. Clarkson, and 0. N. Duls, for plaintifl. 
Gteorge F. Bason and E. B. Glenn, for défendant 

DICK, District Judge, (charging jury.) The plaintiff had pur- 
chased a ticket from the agent of the défendant, which authorized 
him to expect that he would be safely transported from Charlotte 
to Harrisburg, a station eight miles distant on defendant's railway. 
It was the duty of th» railway company to hâve a safe place, with 
convenient surroundings, for the departure of passengers; to stop 
the train at such place, and remain there a reasonable time to aUow 
those to get off who wished to do so. What is a reasonable time for 
the departure of passengers is a question of fact for the jury to dé- 
termine after considering the évidence in the case. In his testi- 
mony the conductor said that he knew that there were several pas- 
sengers on the train who expected to get off at Harrisburg. He 
should hâve seen them off safely, or bave allowed them sufiftcient time 
to get off, without hazard, with the baggage they had in their' pos- 
session on the cars, with his express or implied assent. 

The surroundings at a railway station must be such as not to re- 
tard, mislead, or hazard the safety of passengers in their departure 
from the train. As a gênerai rule, a passenger cannot properly get 
off a moving train, unless so directed by the conductor, whose ex- 
périence teaches him when a passenger can make a safe departure. 
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But if tlxe tpain stops, and does not remain a reasonable time, and a 
passenger, tq ayoid being carried beyond his destination, gets off a 
slowly starting train, and he is thus injured, he is not guiltj of con 
tributory négligence. If, liowever, the train only "slows up," and 
doès not stop, and is moving with accelerating speed, and a passen- 
ger iad Iqiowledge, or by reasonable observation might hâve obtaned 
knowledge, of such. increasing movement, and be jumped off, and is 
injured, he is guilty of contributory négligence, and cannot recover 
damages. We had an illustration of the application of this last- 
mentioned principle of law in a case tried in this court to-day, where 
a cbmpanion of the plaintiff brought an action to recover damages 
for injuries received, and he failed to obtain a verdict, as the évi- 
dence showed that he jumped oflf the train after he had seen the 
plaintiff in this case f ail in his effort to alight 

The évidence in this case shows that at the station there was a 
freiglxt ti^ain on the sida track, alongside the passenger train, and 
both the plaintiff and his companion, when they went on the plat- 
form for departure, thought that the passenger train had stopped, 
and that the freight train before them was slowly moving. You 
hâve heard the conflicting évidence as to whether it was night or 
twilîght ,wben tbe accident occurred, and you can détermine what 
opportunity the plaintiff had of seeing thé ground and surrounding 
objects eo as to guard against danger. The plaintiff had a ticket for 
Harrisburg. The signal whistle was sounded, and the porter called 
out the najne of the station. The plaintiff had a right to présume 
tbat the train would stop at Harrisburg; and if he believed, and 
under the circumstances had good reason for believing, that the train 
was not moving, and he got off, and was injured, he is entitled to 
recover reasonable conipensatory damages. The évidence is con- 
flicting as to the stopping of the train. If it stopped, and the de- 
fendant did not hâve reasonable time to get off, and the train was 
slowly starting, and he stepped down, and was injured, he was not 
guilty of contributory négligence. If you are satisfled from the 
évidence that the train did stop, then you can consider whether the 
stop was sufflcient for five or six passengers to get off safely, and 
hâve their checked baggage delivered, and carry with them a rea- 
sonable quantity of bundles and packages which they had in their 
owiL possession on the train. 

If under the instructions which I hâve given you as to questions 
of law, you are satisfled from a prépondérance of the évidence that 
the plaintiff is entitled to recover, then you can assess reasonable 
compensatory damages. In flxing the amount of euch damages you 
can consider the physical pain and injury sustained, and the mental 
suffering of plaintiff arising from appréhension of great bodily harm 
and imminent danger to his life while prostrate close to the track of 
the moving train. 

It is your province to détermine the amount of damages, but they 
must be reasonable. If, in the opinion of the court, the damages 
assessed are excessive, the court can reduce them, witii the consent 
of the plaintiff) or grant a iiew trial. ; If you think from the évidence 
that the plaintiff is entitled to recoveri tiien I hope there wiU be no 
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disagreement in opinion between the court and jury as to the rea- 
sonable amount of damages. 

I décline to give, in the order presented, the spécifie written in- 
structions requested by counsel of défendant, as I am of opinion 
that they bave been substantially covered by my charge to you. 



GAHAN y. WESTERN UNION TEL. CO, 

(Circuit CoTirt, D. Minnesota, Third Division. January 2, 1894.) 

Tbleghiaph Companies— Pailtjrb to DEr<rvBH Telegham — Mental Anqtjish. 

There can be no recovery for mental anguish caused by mère négligence 

in failing to dellver a telegram sent by plaintiff's agent, annoimcing the 

deatli of a relative, eitlier at common law, or under the Minnesota 

statute, which limits recovery to actual damages. 

At Law. Action by Michael Gahan against the Western Union 
Telegraph Company to recover damages for faUure to deliver a 
telegram. Verdict directed for défendant. 

Statement by WILLIAMS, District Judge: 

Plaintiff's brother Thomas Gahan, on January 14, 1891, flled at Chicago, 
m., for transmission to plaintiff, at South St Paul, Minn., paymg the tolls 
thereon, the foUowing message: 

"Chicago, January 14, 1891. 
"To Michael Gahan, South St. Paul: Your brother Wm. Gahan is dead. 
Come at once. Will be buried Frlday. 

[Signed] "Thomas Gahan." 

The message was transmitted to St. Paul, and there lost, in some way not 
expiained, and not forwarded to Its destination, and plaintiff was therefore 
not apprised of the death of his brother untU some days after his burial. 
Plaintiff brings this action to recover damages for mental anguish suffered on 
account of the négligent failure to deliver the message. The action is ex 
contractu, the complaint alleging that Thomas Gahan, who sent the message 
and paid the tolls,^40 cents,— did so as the agent of plaintiff. Défendant 
objected to the introduction of évidence as to mental anguish, and, at the 
close of the case, moved for an instruction to the jiu^ to retum a verdict for 
défendant. 

Jos. A. Schroll, for plaintiff. 
C. M. Perguson, for défendant, 

WILLIAMS, District Judge, (after stating the facts.) The case 
is somewhat new, and yet it has been pretty well adjudicated, and, 
outside of the décision of Judge Maxey, (Beasley v. Telegraph Co., 
39 Fed. 181,) every time it has been touched by the fédéral courts, 
it has been clearly and unequivocally held that the action cannot 
be maintained. The state courts hâve pretty generaUy passed upon 
the question, and, outside of the cases cited by counsel for plaintiff, 
I do not think you will find another state court that upholds that 
doctrine. A large majority of the state courts hâve held that the 
action cannot be maintained, and that no recovery can be had. 
Counsel has read from the Carolina report, (Young v. Telegraph Co., 
107 N. C. 370, 11 S. E. 1044,) and I think that is the strongest the 
case can be put; and that is very much in consonance with the 
v.59F.no.4— 28 
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sentiment which must arise, to a large extent, in tlie breasts of ail 
men; but, when you corne to analyze it, I tliink the best you can 
say Is tbat this sentiment bas carried away the better judgment 
of the court. There is nothing to main tain it, and it is not, as a 
principle oflaw, Sound in any respect. Furthermore, tbe statute of 
Minnesota is clear and unequivocal, and under it no action can be 
maintained except for actual damages. The term "actual damages" 
has a signiflcance and meaning of its own, and any attempt to rea- 
son a claim of this kind into actual damages certainly must fail. 
This court holds, in accordance with the position talien by défend- 
ant, that the action cannot be maintained. Counsel has stated 
that it is agreèd tha.t plaintiff disclaims anything on the ground of 
any willf ul or malicious disregard of the rights of plaintiff, and seeks 
to recover entirely upon the ground of négligence in the performance 
of the contract. There is a claim that 50 cents was expended in 
searching for this telegram, but I think that is too remote. There 
is another claim of 40 cents for sending the telegram, but counsel 
for plaintiff says he makes no claim for that. 

Let the record be fairly made up, showing that counsel for plain- 
tiff expressly disclaims aûything on the ground of any wUlful and 
malicious disregard of thç rights of plaintiff, and asks the recovery 
simply on the ground of négligence on the part of the défendant 
company in the nondelivery of the telegram, thereby causing plain- 
tiff to suffer great mental anguish, and that the court then directed 
tho jury to find a verdict for the défendant. Ordered accordingly. 



BROWN et aL T. CRANBBRRT IRON & COAL CO. 
(Circuit Court, W. D. North Carollna. February 7, 1894.) 

DeEDS— CONSTBUCTION— MiNKEAL RiGHTS. 

A deed wMcli convéys "the foUowlng tract of land, situate," etc., 
"that is, the oue-half of the minerai interest in the said land," (descrlbed 
by metes and bounds,) to hâve and to hold "the one half of the 
mines and minerais" therein, must be held to convey the grantor's en- 
tire minerai interest, even if consldered upon its face alone; but espe- 
cially so in the light of the facts, known to both parties, that the gran- 
tees had already purchased the fee of the lands for the purpose of mak- 
ing a sale to a company haring sufflcient capital to develop its minerai 
deposlts, that the sale had fallen through because of the grantor's claim 
to an Interest in the minerai rights, and that the grantees deslred to pur- 
chase the same in order to perftect, and make salable, their title. 

At Law. Action brought by John E. Brown against the Cran- 
berfy Iron & Goal Cbmpany, under the direction of the court of 
equity, to éfetablish hjs title, as: tenant in comomn, to the land of 
which he prayed for partition ; the défendant, in its answer, having 
asserted "sole seisin." 40 Fed. 849. 

Long before bringing the suit, the plaintiff had made the foUow- 
ing deed to the parties under whom défendants claim : 

This indenture, made aad entered Into this 7tb day of June, A. D. 1867, 
between John B. Brown, by his agents and àttbrneys In fact, Z. B. Vance 
and William J. Brown, of the flrst part, and Thomas J. Sunmer and Robert 
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F. Hoke, of the second part, witnesseth that the sald John E. Brown, for 
and In considération of the sum of twenty-two thousand dollars In hand 
pald, and secured to be pald, before the exécution of thls deed, the receipt 
whereof is hereby aclniowledgeâ, the said John B. Brown hath bargalned and 
sold, and by thèse présents doth bargain, sell, release, relinqulsh, and con- 
firm, unto the sald Thomas J. Sumner and Robert F. Hoke, the foUowIng 
tract of land, sltuate and belng In the county of Mltchell, In the state of 
North Oarolina; that Is, the one-half of the minerai Interest In the said 
land: Beginning on a hidiory and sugar tree marked "W. P. P.," west of 
Oranberry creek, in the gap of the humpbacli of the Yellow mountain, aiid 
runs west 123 pôles, crossing a branch at 8 pôles, and another at 88 pôles, 
to a Spanish oak and maple tree; then south 74 pôles, crossing a branch at 
20 pôles, to a large Spanish oak on the top of a ridge; the same course, 
120 pôles, crossing a branch at 83 pôles, to a small chestnut on the east of 
the humpback of the said Yellow mountain; then east 40 pôles, to a large 
sugar tree; then south 114 pôles, crossing a branch at 8 pôles, and Roaring 
creek at 108 pôles, to a beech marked "W. F. P.;" then east 130 pôles, to 
a buckéye and sugar tree; then south 70 pôles, to a poplar In a flat; then 
west 30 pôles, to a buckeye; then south 120 pôles, crossing a branch at 
100 pôles, and another at 110, to a maple In a flat; then east 574 pôles, cross- 
ing Cranberry creek, 9 pôles, to a stake on the West fork, east of Cranberry 
creek; then north 949 pôles, to a stake; then west, crossing said creek, 489 
pôles, to a black oak, white oak, and chestnut; same course, 92 pôles, to a 
stake; then south to the beginning, — containing some three thousand acres,- 
and belng the same lands concfemned for the Cranberry Iron Works, known 
as the "Bounty Lands," and the same conveyed by Thomas M. Pettit to 
William Duggef, and the same purchased by the said Jno. E. Brown, under 
the decree of the com-t of equlty for Buncombe county, as the property of 
Thomas M. Pettit and the helrs of Wm. Cathcart. To hâve and to hold, the 
one-half of the mines and minerais and minerai Interest in said land, and 
the appurtenances thereunto belonging. And the sald John E. Brown doth 
warrant and défend the title to the one-half of the mines, minerais, ore bank, 
and minerai interest within the boundaries of the said lands, except the flve 
tracts granted to Waighstill Avery, and one to Reuben White, within said 
grant of. prier date to the grant to William Cathcart, to the said Thomas 
J. Sumner and Robert F. Hoke, and their hoirs, forever, against the lawful 
clalms of aU and every person whatsoever. In testimony whereof, the said 
John E. Brown, by his agents and attorneys, Z. B. Vance and Wm. J. 
Brown, has hereunto set his hand and seal the day and date above written. 

[Signed] For Jno. E. Brown. [Seal.] 

W. J. Brown, Agt [Seal.] 

Zebulon B. Vance, Agt. [Seal.] 
Witness: 

Geo. W. Swepson, 

B. S. Gaither. 

Chas. A. Moore, P. J. Sinclair, M. E. Carter, and P. A. Cummings, 
for plaintiff. 

E. H. Battle, Geo. N. Folk, W. H. Malone, and J. W. Bowman, for 
défendant, 

DICK, District Judge. On the trial of this case the défendant 
offered in évidence a deed executed by the plaintiff, and insisted that 
he was estopped thereby from asserting title to any minerais em- 
braced within the boundaries mentioned in the deed. This question 
of law was fuUy discussed by counsel in the argument, and was re- 
served by the court for subséquent détermination. An issue was 
then submitted to the jury, as to whether the plaintiff was estopped 
by matters of fact occurring previous to and contemporary with the 
negotiation of sale, and the exécution of the deed, as disclosed in the 
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pleadiûgs and eTidence; and that issue was found in favor of the 
défendant 

As the connsel of plaintiflf presented written requests for instruc- 
tions, and filed a bill of exceptions to tlie charge of the court, with 
the Tiew of carrying the case to the circuit court of appeals by a writ 
of error, I think the record of the trial will not be complète, without 
a détermination of the question of law reserved by the court. The 
deed of the plaintiff, made to the grantees under whom the défend- 
ant claims, was properly executed by the fully-authorized agents and 
attorneys in fact of the grantor; was founded on a valuable and adé- 
quate considération; was duly registered, and embraced within its 
description 6f boundary the entire tract of land in which the plain- 
tiff claimed an undevéloped minerai interest; the fee in the soil 
then being in the grantees by préviens purchase from other par- 
ties, who had title and a right to convey. In this case, it is unnec- 
essary to consider whetàer the title of the grantor was légal or éq- 
uitable, or the right to the subject-matter was corporeal or incor- 
poreal in its nature, or what is the form and opération of the con- 
veyance, as the common-law raie is well settled in this state, that, if 
a deed caniiot operate fully in the way intended by the parties, the 
court will endea,Tor to construe it so that it shall operate in some 
other manner, to effect the objects and purposes intended, and in 
accordancè with the good faith and the manifest merits of the trans- 
action. 

The plaintiff insisted that at the time of the exécution of the deed 
he had a minerai interest in said lands, as tenant in common with 
the grantees and with other parties, amounting to more than an un- 
divided half, and that he conveyed only an undivided half of such 
minerai interest under the express description of the subject-matter 
set forth in his deed, and that he is now entitled to the part inter- 
est not conveyed. The interest claimed by the plaintiff was not an 
undivided right, as tenant in common, to the minerais in aU the lands 
within the boundaries of the deed. It was attached to some parts of 
the land which he had previously sold, reserving some or ail the 
minerais, and the location, extent, and value of his interest was 
unascertained. There were other persons who owned tracts of land 
and minerais within said large boundaries. The claim of the plain- 
tiff, as to quantity and value, was indeflnite, and not capable of be- 
ing accurately flxed; and the description of "the one-half of the min- 
erai interest in said lands" probably largely exceeded his interest, 
as the most valuable minerais had been developed, and then belonged 
to the grantees. 

The question of construction presented for détermination is wheth- 
er such description of the subject-matter of the deed was intended to 
convey ail the minerai interest then owned by the grantor, or only an 
undivided half of the minerai interest in said lands. 

The counsel of défendant insisted that th« law présumes that a 
légal instrument is grammaticaUy written, and it should be con- 
strued according to the raies of grammar, to give effect to the in- 
telligible meaning and purpose of the parties. The deed purports 
to transfer or release the interest of the grantor in the entire tract 
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of land described by metes and bounds, and then the definite article 
is employed to make cumidatiTe and more particular description, 
and shows tbat the grantor only claimed "the one-half of the minerai 
interest in said lands" and intended to convey or release his entire 
interest to his cotenants in possession. They further insisted that 
the légal force and effect of the deed was to convey such entire in- 
terest, as there was no express réservation or exception distinctly 
and deflnitely excluding any right or interest from the opération of 
the deed; that where a deed is executed by one party only, and it 
contains an indeflnite or ambiguous clause, susceptible of two 
plausible but inconsistent significations, the one is to be adopted 
which is most strongly against the grantor and in favor of the 
grantee, and that this construction is more especially required 
where the intention and objects of the grantee were well known 
and understood by the grantor, and were induced by his conduct and 
déclarations previous to and contemporary with the transaction; 
that where one construction of a clause in a deed will work in- 
justice, and the other is consistent with the right of the case, that 
one should be adopted which standeth with the right; that the in- 
tention of parties to a contract is the contract, and should prevail, 
although such intention may not corne strictly within the letter of 
the instrument employed; that the state of things and the sur- 
rounding circumstances in which an agreement is made should be 
looked at as a means of throwing light upon its meaning, especially 
for the purpose of ascertaining the true subjeet-matter; that a deed 
should be construed with référence to the subjeet-matter. When 
the property convey ed is capable of deflnite ascertainment and de- 
scription, an accurate description may well be required. But, 
where the nature and condition of the property is such that a 
definite description of its extent and value cannot be ascertained, 
— an indeflnite description can, by extrinsic évidence, be fltted to 
the subjeet-matter by showing the intention of the parties at the 
time the deed was executed. Thèse légal propositions — ^founded 
in reason, justice, and common honesty — seem to be well sustained 
by authorities, and they appear to be in accordance with the in- 
tention of the parties, manifested on the face of the deed, when 
considered in the light of the previous and contemporary negotia- 
tion and transaction of the parties. 2 Bl. Comm. 379; 1 Shep. 
Touch. 86; Noonan v. Bradley, 9 Wall. 394-407; Steinbach v. 
Stewart, 11 Wall. 566-576; Canal Co. v. HiU, 15 Wall. 94; Bank v. 
Kennedy, 17 Wall. 19-28; Chicago, etc., Ey. Co. v. Denver, etc., R. 
Co., 143 U. S. 596, 12 Sup. Ct. 479; Topliff v. Topliff, 122 TJ. S. 121, 
7 Sup. Ct. 1057; District of Columbia v. Gallaher, 124 U. S. 505, 8 
Sup. Ct. 585; Eowland v. Eowland, 93 N. G. 214; Lowdermilk v, 
Bostick, 98 N. C. 299, 3 S. E. 844. 

In the construction of the language of a deed or other contract, 
the fundamental rule is that the intention of the parties must be 
supported, as to the extent of its opération, if not contrary to the 
rules of law. This intention must, if possible, be ascertained from 
the deed itself, by considering aU its parts. The words in a deed 
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cajiBOtijïWft gênerai rule, be added to, explained, or contradicted by 
eztilusic évidence, but where any part is indemnité or ambiguous, 
or cannot be fully nnderstood asto the intention of tlie instrument, 
it may be construed in the light of surrounding circumstances, in 
which may be considered the position and relation of the respective 
parties, the objecta of the conveyance, and the subject-matter at 
and subséquent to the transaction. A court may avail itself of the 
sanxe light which the parties possessed at the time the deed was 
executéd, and may consider previous and contemporary trans- 
actions and facts to ascertain the subject-matter, and the sensé in 
which the respective parties may hâve employed and understood 
the particular expressions in the deed. Merriam v. U. S., 107 U. 
S. 437, 2 Sup. Ot. 536; Prentice v. Forwarding Co., 58 Ped. 437. 

The évidence shows that the grantees had purchased the fee in 
said lands for the purpose of selltng to some cOmpany which had 
suflacient capital to develop and utilize the minerais; that an effort 
had been made by them to sell, and the sale was not effected on 
account of the outstanding claims of the grantor and others to 
minerai interests in said lands; and that thèse facts were well 
known to the intelligent, faithful, and highly honorable attorneys 
in fact of the grantor at the time of the exécution of the deed, The 
grantor claimed to be a tenant in common in the minerais with 
the grantees, who had purchased a large part of the fee in the soil 
from persons who derived title from the grantor. The parties, 
as tenfints in common, had in some respects a relation of trust and 
confidence to each other, and the grantees had a right to expect 
a f uU disclosure as to the minerai interest claimed by the grantor, 
when he knew the object they had in view in making the purchase. 
Eothwell v. Dewees, 2 Black, 613. 

The évidence shows that .the grantees had employed able counsel, 
who had examined the books in the office of the register of deeds- 
and could not ascertain the nature and extent of the title of the 
grantor to the, minerais claimed, and who had, after careful in 
vestigation,, expressed the opinion that no évidence of title was 
shown by the registry. The minerai interest claimed by the gran 
tor was undeveloped, and its value was not capable of being ascer 
tained without careful exploration and considérable expenditure, 
The large amount of monèy received by the attorneys in fact of the 
grantor, as a considération for the deed, tends strongly to show that 
they intended to convey, and that the grantees expectéd to receive, 
ail of the minerai interest of the grantor. The grantor claimed to 
be the owner of à particular estate in the premises, which estate 
his deed pùrported to convey by certain metes and bounds, and 
without any express réservation or exception. Such affirmation 
of a particidar estate must necessarUy hâve influenced the grantees 
in making purchase, and induced them to believe that they were 
acquiring ail the estate in the lands owned by the grantor. In 
such cases the rules of law are well sfettled, and are founded upon 
the highest prinçiples of morality, justice, and common sensé; and 
they tend to prevent falsehood and fraud, and to secure good faith 
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and fair dealing, by imposing an estoppel, where, in conscience and 
honesty, a grantor should not be allowed to claim to the contrary. 
Van Eensselaer v. Kearney, 11 How. 297. 

The attorneys in fact of the grantor were highly honorable men, 
were faithful agents, and were famiiiar with the rights of their prin- 
cipal. From the nature of the transaction, and judging their con- 
duct by the ordinary principles of common honesty and fair dealing, 
which might well be expected from men of such high character, we 
cannot suppose that they intended to réserve from the opération of 
the deed an undeveloped minerai interest, which, without any ex- 
pansé on the part of the grantor, would be greatly enhaneed in value 
by the subséquent expenditures of the company to which the gran- 
tees might seU the property. We are sure, from the évidence as to 
the large amount of considération money paid for the property, as 
to the objecta they had in view, and as to the reliance which they 
placed upon the représentations of the reliable agents of the gran- 
tor, that the grantees expected to be invested with the entire in- 
terest of the grantor. The location, extent, and value of such in- 
terest could only be ascertained by expensive exploration and de- 
velopment. Minerai deposits in land undeveloped, held by tenants 
in common, are not the subject of actual partition in specie, either 
at law or in equity. The only methods which the grantees could 
hâve adopted, to acquire entire title in the minerais in their lands, 
were to purchase from their cotenants, or hâve such interest sold un- 
der a decree of a court of equity. The grantees desired to develop 
such property, and hâve a perfect title, so that they might realize ail 
the beneflts of their labor, skill, and expenditure. The habendum 
in the deed in no way restricts or qualifies the premises, but em- 
ploys the same description of the subject-matter conveyed. We ob- 
serve that, in the covenant of warranty, exception was made as to 
six tracts of land within the boundaries, which had been previously 
acquired by Avery and White; and we reasonably infer that if the 
grantor still owned an undisposed-of interest in the minerais, which 
was not intended to be conveyed, the attorneys in fact would hâve 
disclosed such interest by an exception in the deed. They well knew 
that the material inducement to the contract on the part of the 
grantees was to obtain a complète transfer of the entire interest 
of the grantor in order that they might accomplish their purpose 
which had been previously defeated by the outstanding interest of 
the grantor. The évidence shows conclusively that the attorneys in 
fact acted in good faith, and intended to convey, and believed that 
they did convey, ail the minerai interest of their principal. We 
are strongly inclined to the opinion that the présent claim of the 
plaintiff was an afterthought, not suggested by his agents, but in- 
duced by a récent examination of his old deeds, and a supposed dis- 
covery that some of his many reserved minerai interests were not 
embraced within the description of the subject-matter in his deed to 
the grantees. We are conârmed in this opinion by the fact that 
he asserted no claim to an unconveyed minerai interest for nearly 20 
years after the exécution of the deed, although he had knowledge that 
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the Refendant company had made large expenditures in developing 
the nunefalâ, and were in possession, claiming to hold the premises 
in severâlty. 

We hare thus far cMefly considered the force and effect of the 
deed in the light afforded by extrinsic évidence, as the most impor- 
tant object in the construction of ail contracts is to ascertain the in- 
tention of the parties. But, independent of such évidence, we are 
of opinion that the deed, on its face, shows that the attorneys in f act 
of the grantor intended to convey, and did convey, ail the grantor's 
interest in the land. In the first clause of the premises descrip- 
tive of the subject-matter, the grantor conveyed ail the lands within 
certain boundaries. This grant conveyed ail the interest of the 
grantor, of every kind aûd description, as there was no réservation or 
exception of the minerais, which would pass with the land without 
such exception. The second cumulative clause in the premises, more 
particularly describing the subject-matter, is subordinate, and, if 
répugnant ta the flrst, must be rejected in construction. It cannot 
be construed as implying an intention to except some other minerai 
interest ftom the opération of the deed. "An exception is ever a part 
of the thing granted," and must be made in apt words, of certain 
description, so as to keep it f rom passing by the grant Waugh v. 
Richardson, 8 Ired. 470. The two clauses in the premises axe not 
répugnant, and can be easily reconcUed by constniing the second 
as embracing the entire jùineral interest claimed by grantor in the 
lands mentioned in the flrst clause. ÎThere is a well-settled rule of 
légal construction that "the express mention of one thing implies the 
exclusion ofanother." 2 Minor, Inst. 961. This rùle of law is also 
applicable in construing the covenant of warranty in this deed as an 
assurance that the grantees shall quietly hold and enjoy the lands 
granted against "the lawful claim of ail and every person whatso- 
ever." 

After full considération pf the transaction in the light of surround- 
iiig circumstances, and without placing any strained construction 
upon the language, we think the deed, on its face, clearly shows that 
the attorneys in fact of the grantor intended to convey, and the 
grantees expected to be inyested with, ail the minerai interest of the 
grantor, and that the negotiation of sale had proceeded upon that 
understanding between the parties, and the légal effect and opéra- 
tion of the deed was to convey ail the minerai interest of the gran- 
tor within the metes and bounds mentioned, and now estops him 
from claiming that ail his interest was not thus conveyed. 



VAN DUZEH V. UNITED STATES. 
(District Court, N. D. lowa, B. D. January 13, 1894.) 

1. CliEKKS OF COUBT— FeBS. 

The clerk Is entitled td îees for making duplicate certifled copies of 
the orders of court for the payment of jurors and -witnesses, and of 
orrters directing the marshal to procure record boofcs needed for the 
business of the court, : but not for afflxing the seal to the certiâcates 
thereto. 
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2. Same. 

The derk Is entitled to fées for flUng Indlctments when returned by 
the grand jury, and for making a record entry of the presentment anô 
return thereof. 
8. Same. 

The clerk is entitled to folio fées for making separate record entries of 
the varions steps and proceedings in a criminal case, with the necessary 
répétitions of caption, etc., and cannot be required to delay the entries 
until the termination of the case in order to make ail the entries under 
one caption; but when sentence is announced, and in part suspended, 
at the saine time, the entries shonld be under one caption, and a charge 
for répétition thereof should not be allowed. 
4. Bame. 

The clerk is entitled to fées for making reporta to the court of the per 
diem and mileage due to jurors and witnesses. 
6. Samb. 

The clerk Is entitled to fées for furnishing to the marshal two cfflrtifled 
copies of the order of the covart, directing the marshal to furnisb meals 
to jurors in criminal cases, but not for affixlng the seal thereto. 

6. Same. 

The clerk is entitled to fées for filing reports made by the district 
attorney in regard to marshal's, clerk's, attorney's, and commissioner'a 
accounts, and for making entries on the record showing the présenta- 
tion of the accounts in open court, and the action of the court thereon. 

7. Samb. 

The clerk Is entitled to feea for certificates showing that the dupllcate 
of the marshal's account has been duly flled with the clerk. 

8. Same. 

The clerk is entitled to folio fées for making entries showing approval 
of bail bond, and continuance of trial from day to day, for entering 
orders of coiirt allowing extra compensation to the district attorney in 
certain cases, and for making certifled copies of thèse orders, to be 
attached to the original and dupllcate accounts. 

At Law. Action by A. J. Van Duzee against the United States to 
recover for services rendered as clerk of court. Judgment for plain- 
tlff. 

A. J. Van Duzee, pro se. 

M. D. O'Connell, U. S. Dist Atty., and De Witt 0. Cram, Asst Dist, 
Atty. 

SHIEAS, District Judge. The plaintif? in this action is the clerk 
of the United States district and circuit courts in and for the north- 
ern district of lowa, and brings this suit to establish his right to 
the payment of the sum of |329.05, which he claims is due him for 
services rendered as clerk of said courts, for which accounts hâve 
been duly rendered to the accounting offlcers of the proper depart- 
ment at Washington, and payment refused. Attached to the péti- 
tion is an itemized statement of the services rendered. The undis- 
puted évidence in the case shows that the work represented by the 
several items in the account contained has been done, and the ques- 
tions for décision are whether the work done is of the character 
properly chargeable against the United States, and, if so, whether 
the amount charged is correct. 

1. The first item charged in the account is for making certiûed 
dupllcate copies of the orders of the court for the payment by the 
marshal of the sums due jurors, grand and petit, and witnesses, 
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with a çertiflcate and ae^L attached thereto. At each tena of courte 
A toH is made ont, contàliiing tiie hàtaes of jurons» the days of at- 
tendancéi the numbér 6Ï mUes tràveled, and the amountB due each. 
juror, and an order is made thereon by the court directing the mar- 
6hal to make payment, accordingly, to the jurons, A similar roll 
and order are inade, relative to the witnesses who are entitled to 
payment for their atten<}ànce from the United States. The order» 
of court thus made are jthé authority for the payment by the mar- 
shal of the fecB and mileage due jurors and witnesses. When the 
marshal subsequently makes out his account to be forwarded to the 
departinent at Washington, two certified copies of the order of the 
court are fumished him by the clèrk, one of which is attached to 
the original account, and the other to the duplicate. Under the 
settled praetlce of the court, and in accordance with the require- 
ments of section 855 of the Eevised Statutes, the orders made, direct- 
ing the payment of tlié'jùrorsaild witnesses by the màrshal, are 
entered uppn the records of the court, and the folio fées therefor 
are properly chargeablé in favor of the clerk. The order of the 
court thus made is the voucher upon which the marshal relies for 
his authority tO make the paymentà, and, of necessity, copies there- 
of, duly certifled, must be furnished the marshal, one of which is 
made part of the original report sent to Washington, and the other 
is made part df the duplicate account, which is retained in the clerk's 
office under the provisions of section 1 of the act of February 22, 
1875, (18 Stat 333.) In the instructions issued by the attorney 
gênerai to marshals, attorneys, and çlerks, and found in the Register 
of the Department of Justice for 1886, p. 235, it is provided that "the 
Touchers must be marked 'Original' and 'Duplicate,' and the dupli- 
cate must be a duplicate in fact, not a copy." To meet this require- 
ment of thèse instructions, which are binding alike upon the mar- 
shal and the clerk, it is necessary that the clerk should furnish dupK- 
cate copies of the orders made by the court, directing payment of the 
sums due jurors and witn«sses, each copy being duly certifled by him, 
and for such services he is entitled to charge the statutory fées, In- 
cluded in thèse items is a charge for attaching the seal to the clerk's 
eertificate. In the case of U. S. v. Van Duzee, 140 U. S. 169, 11 Sup. 
Ot. 758, It was ruled that; if the offlçers of the treasury department 
chose not to require the authentication of the çertiflcate of the clerk 
by the seal of the court, they could dispense with the need thereof, 
and that the clerk could not recover the statutory fee for afflxing 
the same. If a seal is not needed to the çertiflcate of the original 
copy of the order of the court, it is dearly not needed to the dupli- 
cate order; and, under the ruling of the suprême court in the case 
just cited, the fées charged for afflxing the seal to the çertiflcate of 
thèse orders, whether original or duplicate, must be disallowed. U. 
a v. Jones, 147 U. S. 672, 13 Sup. Ot 437. 

2. The next item in the account excepted to is one including 
charges made for making original and duplicate copies of the orders 
of the court directing the marshal to procure the record books need- 
ed foj the business of the court, and used in the clerk's office. When 
books of this character are needed, application is made to the court 
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for an order directing the marshal to procure the book; and thé 
orders thus made, and duly recorded, are the authority upon which 
the marshal relies in procuring the same for the use of the court. 
The same need exista for furnishing two certifled copies of thèse 
orders, to be made part of the original and duplicate accounts of 
the marshal, as in the case of the orders made for the payment of 
jurors and witnesses, and the clerk is clearly entitled to the stat- 
utory fées therefor. A charge is also made for attaching the seal 
of the court to the certiflcates; but this comes within the ruling 
of the suprême court in the case just cited, to wit, U. S. v. Van Duzee, 
140 TJ. S. 169, 11 Sup. et. 758, and for that reason cannot be allowed. 

3. The next exception taken by défendant covers the charges 
made for filing indictmeuts when retumed by the grand jury, and 
for making a record entry of the presentment and return thereof. 
The practice of the court is that the grand jury report the indict- 
meuts found by them to the court, and the clerk receives the same, 
and marks them "Filed," giving the date. In addition thereto, 
an entry is made in the records of the court, showing the fact of the 
return or presentment of the indictment into court by the grand 
jury, and the clerk charges the statutory fee for filing the indict- 
ment, and also the folio fee for making the entry upon the court 
records. Objection is made to the allowance of both thèse classes 
of charges, from which it would appear that the accounting officers 
deem it unnecessary that indictmeuts should be filed by the clerk, 
or that any record should be made of the return thereof by the 
grand jury. A clerk who should fail to identify the indictments 
coming into his hands by marking them "Filed," and should likewise 
fail to place upon the record proper évidence of the action of the 
grand jury in returning the indictments to the court, would clearly 
be derelict in his duty; and for thèse services thus rendered in the 
performance of his duties he is entitled to the usual fee for filing 
each indictment, and the folio fee for making the record entry. 

4. Exception is next taken to the charges included in item 3 of 
the account sued upon, upon several grounds. This item covers 
the charges made in a large number of criminal cases for entering 
upon the records the arraignment and plea of défendant, the record 
of the trial and verdict, the sentence, and in some cases suspension, 
in whole or in part, of the sentence. Part of the total sum claimed 
has been allowed and paid, and the suit is for the balance left un- 
paid. As I understand the position of the défendant, it is that 
the several entries made by the clerk in each case should be Con- 
solidated, thus saving the writing the title of the case more than 
once, and avoiding répétitions, which become necessary when the 
entries are made separately. The theory of the défendant seems 
to be that the clerk should not make any record entries until a case 
is closed up, and should then make one gênerai entry, or final entry, 
covering ail the steps taken in the case, from the return of the in- 
dictment to the pronouucing of the sentence, inchisive. To do this 
would revolutionize the entire method of keeping the records of 
the court. Each day's proceedings had in the court in ail matters 
coming before it are entered as of that day, and the entiy is signed 
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by the judge, and this method would hâve to be abandoned if thé 
theory now advocated by tlie government should be adopted. Thé 
practice of tbè court is to hâve an entry made of each step taken 
in a case. Thus, when an indictment is presented or returned by 
the grand jury, itis received by the court, and an entry of such fact, 
under the proper title, is made upon the record; and, when asked 
by the district attorney, an order is entered for the issuance of a 
bench warrant, and the amount of bail required is fixed. When 
the défendant cornes or is brought Into court, he is arraigned, or 
waivea formai arraignment, and ordinarUy pleads to the indictment, 
or bas time allowed for so doing. Of thèse proceedings, a proper 
entry is required to be made. When the case is ordered to trial, 
which may be on the same or some future day, the record shows this 
fact, with the calling and swearing the jury, and any other pro- 
ceedings connected therewith, including the return of the verdict. 
If the trial lasts more thaji one day, the record shows the fact. 
Mnally, if the défendant is convicted, the sentence is imposed. 
Thèse several distinct steps, which are found in the progress of 
nearly every case, seldom, if ever, occur ail on one and the same 
day. Of necessity, therefore, separate entries must be made of the 
proceedings had; and this has become the settled and uniform 
practice of the court, and is foUowed, even though two of the steps 
named happen to be taken on one day. The slight additional ex- 
pense resulting from writing the title of the case twice or more 
times, instead of once, is not a sufQcient reason for requiring the 
clerk to change the settled rule in making the entries upon the 
record. 

I entirely agrée with the views of the counsel for the government 
that ail mère padding of the record entries for the purpose of en- 
larging the folio fées chargeable for the same should be prevented; 
but, on the other hand, when the clerk, in making such entries, 
does no more than to set forth, in an orderly manner, the several 
steps taken and proceedings had in each case, so that the record 
entries reflect truly the action of the court, he is entitled to the 
statutory f ee for making such entries. It must be borne in mind 
that if the record, through too much condensation, omits to recite 
some materîal matters,- the verdict rendered may be overthrown 
by an appellate court. A notable instance of this is to be found 
in the case of Lewis v. U. S., 146 U. S. 570, 13 Sup. Ct 136. It is 
clearly of much more importance that the record entries should be 
full and complète, than that they should be reduced to the lowest 
limit in point of words written, at the risk of having the whole pro- 
ceedings held for naught. An examination of the record entries 
included within the account sued upon faUs to show that the same 
are excessive in récitals or répétitions, and in one particular, only, 
are they open to criticism in matter of form. When a sentence is 
pronounced, and the coni-t, at the time, suspends the same in whole 
or in part, there does not seem to be any good reason or necessity 
for making a separate entry of the suspension. If, in fact, the 
order of suspension is not made at the time the sentence is pro- 
nounced, then a separate entry is proper; but when the suspension 
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is, in fact, part of tlie action of the court, in entering the sentence 
originally, then it properly forma part of tliat proceeding, and 
should be ineluded in the same entry, thus obviating the need for- 
rewriting the title of the case, and the use of introductory words in 
making the substance of the entry of suspension. A proper ré- 
duction must therefore be made in the folio fées to cover the extra 
words used by reason of thèse separate entries. 

5. Exceptions are also taken to the folio fées charged for making 
final entries in the several criminal cases named in item 3 of the 
account; but the questions thereby presented hâve been settled 
adversely to the position of the défendant in the case of XJ. S. v. 
Van Duziee, 140 U. S. 169, 11 Sup. Ct. 758, and, following the hold- 
ing of the suprême court in that case, the charges are allowed. 

6. The sixth item in the account — ^the same being excepted to — 
is for making reports to the court of the per diem and mileage due 
to jurors and witnesses. Thèse reports are needed to enable the 
court to make the proper orders directing payment to be made by 
the marshal. It cannot be expected that each juror and witness 
shall corne before the judge, and prove his attendance. Such proof 
is made before the clerk, and the rule of court requires of the clerk 
that he shall, at each tenu, report the list of jurors and witnesses to 
the court. Thèse reports are made by the clerk under the direction 
of the court, and, as the fee Mil allows 15 cents per folio for mak- 
ing reports, (section 828, Rev. St.,) it is clear that the charges made 
are allowable. 

7. Exceptions are also taken to the charge made for making two 
certiûed copies, under seal, of the order of the court directing the 
marshal to furnish meals to jurors in certain criminal cases. Thèse 
copies are furnished the marshal as part of the vouchers to be at- 
tached to the original and duplicate copies of his account. The 
fées for making the certiûed copies are clearly proper, but for at- 
taching the seal must be disallowed. 

8. The next class of charges excepted to is the statutory fee for 
filing reports made by the United States district attorney in regard 
to the marshal's, clerk's, attorney's, and commissioner's accounts. 
The rule of this court provides that, when an account of either of 
the offlcers named is presented for approval, it must be submitted 
to the district attorney for his examination, and the rule requires 
him to make a written report thereon, to be submitted to the court. 
The rule of the court requires the report to be made and flled, and, 
as the clerk performs the work of filing, he is entitled to his pay 
therefor; and the same is true of the charges made for the entries 
upon the record showing the présentation of the accounts in open 
court, and the action of the court thereon. 

9. Exception is also taken to the charges made for certiflcates 
showing that the duplicate of the marshal's account had been duly 
filed with the clerk. Thèse certificates are forwarded with the 
original accounts to the accounting offlcers of the treasury. With- 
out thèse certiflcates it could not be known to the accounting 
officers whether the marshal had met the requirements of the stat- 
ute by filing with the clerk, the duplicate of his account, dnd it would 
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seèm, thejpëlore, tô be dearîf ïlie àuty of the clerk to certify td the 
fact wMiia' fprWarding the original account; and tliiis is required 
of Mm by the instructions from the attomey genèriàl. See page 
265, Eegistei; of Department of Justice for 1886. The charge theré- 
for is àllowed. 

10. Exception^ are also taken to the folio fee charged for entries 
upon the record showing approval of bail bond, for entries showing 
the contiiitiaiicé of the trial of cases from day to day, for entering 
orders of IJhé court allowing the district attorney extra compensa- 
tion in certain cases, and ndàking certifted copies of thèse orders, 
to be attached to the original and duplicate accounts of the at- 
torney. Thèse entries were ail màde in order to préserve, upon the 
record prOpér, évidence of ihe action of the court in thèse several 
particulars, and they clearly corne withln the provision of the fee 
bill, and the proper statu tory fee is therefore allowed for making 
the same, as well as for making the certiflcates to accompany the 
reports of the attorney. The fee charged for attaching the seal 
must be dîâalïbwed. 

Of the totalsum sued for, there is disallowed, for the reasons 
stated, the sum of $1455, leaving a balance due of $31450, for which 
judgment will be entered in favor of the plaintifl. 



CRUIKSHANK v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 12, 1894) 

No. 56. 

1. CusTOMS Ddtibs— Classifioation— "BiBD Pbppbrs." 

Sierra Leone "chillles" or "bird peppers," whole, but In a dried state, 
are exempt from duty, as spices not edible, under paragraph 560 of the 
tariff act of 1890, and are not dutlable as Cayenne pepper unground, 
under paragraph 326. 54 Ped. 676, reversed. 
8, Same— Définitions. 

"Edible," as used In paragraph 560, Is to be taken In Its common mean- 
Ing. 54 Fed. 676, reversed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. Reversed. 

Comstock & Brown, (Albert Comstock, of counsel,) for appellant. 
Edward Mitchell, U. S. Atty., (Thos. Greenwood, Asst U. S. Atty., 
of counsel,) for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALIiACE, Circuit Judge. This is an appëâl by the importer 
from a décision Of the United States circuit court for the southern 
district of New York, afflrming a décision of the board of United 
States gênerai appraisers to the effect that certain merchandise im- 
ported by the appellant into the port of New York was subject to 
duty. 54 Fed. 676. The appellant imported certain "chillies" or 
"bird peppers," whole, but in a dried state, a product of Sierra 
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Leone, and they were classified and subjected to duty by the col- 
lector under paragraph 326 of the tariff act of 1890. That para- 
grapL reads as followa: 

"Spices, grovind or powdered, not speclally provlded tor In thls act, four 
cents per pound; Cayenne pepper, two and one-half cents per pomid, un- 
ground; sage, three cents per pound." 

The importer protcsted, insisting in his notice that the importa- 
tions were exempt from duty under paragraph 560 of the free list, 
which reads as follows: 

"Drags, such as barks, beans, berrles, balsams, buds, bulbs and bulbous 
roots, excrescences sucb as nut galls, fruits, flowers, dried fibers and dried 
InsectB, gums, grains and gum resin, herbs, leaves, lichens, mosses, nuts, 
roots and stems, spices, vegetables, seeds aromatic and seeds of morbld 
growtb, weeds, and woods used expressly for dyeing; any of the foregoing 
which are not edible and are in a crude state, and not advanced in value 
or condition by reflning or grlnding, or by other process of manufacture, and 
not specially provlded for in thls act." 

The board of gênerai appraisers afflrmed the décision of the col- 
iector, and from that décision the importëi" appealed to the circuit 
court. The board of appraisers found, as matters of f act, that 
Cayenne pepper is a préparation from the dried fruit of various 
species of capsicum, and that the bird peppers or chillies in ques- 
tion were a species of capsicum of the kind largely used in the 
manufacture of Cayenne pepper, and that they were edible. They 
decided, as matter of law, that the term "edible" in paragraph 560 
applies to spice as weU as to the numerous other articles enumer- 
ated in that paragraph, and that, as the importations in question 
were a spice which was edible, the claim of the importers was not 
well taken. There was no évidence before them tending to show 
that the importations were edible. Upon the appeal by the im- 
porter to the circuit court, new évidence was introduced. The 
circuit court adoptèd the conclusions of the board of appraisers. 

The évidence in the record shows that the genuine Cayenne pep- 
pers are a product of Cayenne, South America; that chillies and 
bird peppers are used largely by manufacturing druggists for mail- 
ing capsicum plasters and other médicinal préparations, and also 
by spice dealers for making the article commercially known as 
"Cayenne pepper," in which the ingrédients are capsicum, rice flour, 
and other mixtures; that they are not known commercially as un- 
ground Cayenne pepper; that there is a Cayenne pepper prepared 
in South Africa, and imported in small quantities into this country, 
which is not ground. The Encyclopedia Britannica describes 
Cayenne pepper as follows: 

"Cayenne pepper is manufactured from the ripe fruits, which are dried, 
ground, mixed with wheat flour, and made into cakes with yeast. The cakes 
are baked hard, until like biscuit, and then ground and sifted. The pepper 
is sometimes prepared by slmply drying the pods, and pounding them fine 
in a mortar." 

The évidence also shows that pepper made from the genuine 
Cayenne peppers is almost unknown to the trade in this country, 
and there is no évidence to show that the genuine Cayenne peppers 
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are erep ImpôWed into tMs cotintry. Tlie évidence taken iil thé 
circuit «oàrt âhb*s very conclusivély thât dïièd chUIies or Dird pép- 
pers are not eatable. They cannot be taken into the motitli with- 
out blistering or burning it, and they cannot be masticated withôut 
prodiicing strangulation. 

The term "unground" pepper does not aptly describe the dried 
peppers Impqrted by the appellant. It is used in paragraph 326 
in contradistinction to "ground or powdered." By paragraph 580 
of the same tarlff act dried fruits not elsewhere specially provided 
for are f ree of duty. The importations in question are undoubted- 
ly spices, as well as drugs, and, although they might properly be 
regarded as dried fruits, they are not exempt from duty by 
paragraph 580 because they are more specificaUy enumerated as 
spices. But paragraph 580 is of some value as showing the inten- 
tion of congress to put the gênerai class to which the importations 
belong upon the free list The term "unground Cayenne pepper" 
appropriately describes a partly prepared commercial article which 
has not bèèn Advanced to jts final condition by being ground or pow- 
dered. The terin flts the article mentioned in the Encyclopedia 
Britannica, and imported into this country from South Africa in 
small quantities, as shown by the testimony in the record. This 
View is strengthened by an inspection of previous tarifE acts, by 
which it appears that congress, in laying duties on Cayenne pepper, 
has uniformly treated it as of two Mnds, imposing the higher duty 
upon the ground, or flnally advanced, article. By the act of March 
2, 1861, (12 Stat 183,) the duty was imposed as foUows: "On 
Cayenne pepper, 3 cents per pound; on ground Cayenne pepper, 4 
cents per pound." By the act of August 5, 1861, (12 Stat. 292,) the 
duty was imposed "on Cayenne pepper, 6 cents per pound; on Cay- 
enne pepper, ground, 8 cents per pound." By the act of July lé, 
1862, (12 Stat. 547,) duty was imposed on "Cayenne pepper, 12 cents 
per pound; ground, 15 cents per pound." By the act of July 14, 
1870, which was reproduced in the Eevised Statutes in 1874, and 
contînued in force until the act of 1890 was passed, no distinction 
was made between ground and unground Cayenne pepper. Thus, 
from 1870 until the tariff act of 1890, both the ground and the un- 
ground article were dutiable as "Cayenne pepper." The présent 
act revives the earlier classification, and lays a duty on Cayenne 
pepper by enumerating it as a "spice, ground or powdered," and a 
lower duty on the unground, by its spécifie name. It is not open 
to doubt that importations liie those in controversy would not 
hâve been subject to duty from 1861 to 1890 as Cayenne pepper, 
because it is to be assumed that congress used that term in its 
commercial signification, and intended to impose the duty only on 
the commercial article of Cayenne pepper in one or both of its two 
recognized forms. 

As the importations hâve never been known in trade and com- 
merce as "Cayenne pepper, unground," and that term, in its ordi- 
nary sensé, does not appropriately describe them; and as it is plain 
that congress had always, previous to the présent act, applied the 
term "unground" to Cayenne pepper to describe a variety of the 
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commercial article which was not advanced to the ground or pow- 
dered state; and as theword "unground," asused in paragraph 326, 
is to be presumed to mean what it always meant in previous tariff 
législation, — we conclude that the importations were not the un- 
ground Cayenne pepper which congress has intended to subject to 
duty. It is not material that they can be conTerted into the duti- 
able article by mixing them with other ingrédients, and subjecting 
them to the varions processes bestowed upon that article, or even 
by advancing them a single step in the process of préparation. The 
law deals with them as they are, and not as they can be made to be. 

It remains to consider whether the protest of the importer prop- 
erly specifled the objection to the classification of the merchandise. 
Paragraph 560 exempts from duty "drugs, such as barks, beans, 
berries, • * ♦ spices, • • ♦ vegetables, ♦ » ♦ woods 
used expressly for dyeing, • • • any of the foregoing which 
are not edible." If such spices as he imported are excluded from 
paragraph 560 because they are not within the category, "any of 
the foregoing which are not edible," the objection is fataL It is 
not claimed for the appellee that chiUies and bird peppers are 
"edible," in the ordinary meaning of the term. The learned judge 
whp decided the case in the circuit court was of opinion that spices 
were within the category of edible things, and that congress must 
hâve meant to exclude from the exemption ail spices edible in the 
sensé in which spices are edible, — as a sauce, a condiment, or a 
relish. But the évidence which was before the circuit court, al- 
though not before the board of gênerai appraisers, shows very 
clearly that chillies and bird peppers in their dried state, whole, 
are not edible in any sensé. Even when groimd, the powder is 
mixed with other ingrédients before it can be used as a condiment, 
and as thus prepared it is one of the most pungent condiments 
known. 

We cannot suppose that congress intended to admit spices f ree of 
duty, and at the same time to exclude from the exemption ail spices 
which are edible in the sensé in which every spice is edible. Such 
législation would be absurd. If there are any spices which are non- 
edible, the importations, according to the évidence, belong in that 
class. There is no necessity, and certainly no propriety, in placing 
a strained and violent meaning upon the phrase, "any of the fore- 
going which are not edible." Many of the articles enumerated in 
the paragraph are those having well-known edible qualities. Thus, 
there are beans, buds, bulbous roots, fruits, dried flbers, grains, 
gums, herbs, leaves, nuts, and vegetables, ail of which include 
esculent varieties. Many of the other enumerated articles in the 
paragraph are not edible in any sensé, such as dried insects, gum 
resin, lichens, mosses, seeds of morbid growth, and woods used ex- 
pressly for dyes. It is reasonable to suppose that congress used 
the term "edible" in its ordinary sensé, and intended to exclude 
from the exemption such of the enumerated articles as are edible 
according to common understanding. It may be that there are 
spices fit to be eaten as food, and which faU within the excluded 
v.59F.no.4— 29 
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categor^ij However that may be, we must conclude from the évi- 
dence in the record tàat tliose like the importations are not. It 
folio wsthat the protest was sufficient. 

Thé décision of the feircuit court and of the board of appraisers ia 
reversed. 



Appeal of SLATTERT. 

(Circuit Court, S. D. Ohlo, W. D. December 30, 1893.) 

CtrsTôMsDu'riBS—CiiASsii'icAtioN— Match Boxes. 

Tin match boxes, coutalnlng high'grade matches, and used to protect 
tliem from dampness and accidentai Ignitlon, and belng of the usual 
quallty and shape, and Uke thosp Jn which simllar njatches are sold 
abroàd, wUl be consldëred as deslgned for^the b^ona fide transportatlon 
bf the matches, and not dutlable under section 19 of the act of June 
10, 1890. 

Appeal from Board of General Appraisers' Décision. Keversed. 

Ghas. H. Grosvenor and John Ai Slattery, for appellant 
John W. ïïerron and Henry Hooper, for appèllee. 

SAGE, District Judge, (orally.) The appraiser at Cincinnati 
assessed duty, under section 19 of the act of June 10, 1S90, upon cer- 
tain match boxes, which were claimed by the importers to be only 
holders, and the usual and neceesary coverings for a quantity of 
matches imported, and not dutiable. This assessment was con- 
finned by the gênerai appraisers, and the question is now before the 
court on appeal It appears from the testimony taken under the 
appeal that the goods were imported from Bryant & May, Limited, 
London, by the appellant. Some of the boxes which contained the 
matches are made of wood or paper, and some of tin. The testi- 
mony is that the principal use of the métal boxes is for safety; that, 
if a match contained in a wooden or paper box should be ignited, 
the entire box would probably bum, and possibly set fire to any- 
thing it might come in contact with, while a tin box would smother 
a starting conflagration. Instances are glven where a part of the 
matches in tin boxes were bumt, while the remainder were intact 
in the same boxes. It is further in testimony that tin boxes protect 
from dampness more efEectually than wood or paper boxes, and that 
there is nothing unusual in the form or quality of the tin boxes in 
which the matches in question were imported, and that they hâve no 
other use than as a covering for the matches. It also appears that 
such boxes hâve been used for the covering of matches imported into 
the United States for many years; one witness specifying that, to his 
knowledge, they hâve been so imported and offered for sale for eight 
years last past. 

I find the facts to be in accordance with this testimony, and that 
the métal boxes used in this instance are not unusual articles or 
forms, nor were they designed for use otherwise than in the bona 
fide transportatlon of such matches to the United States. It is not 
practicable to transport matches, especially by water, in large 
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quantities in bulb, because of the great danger of flre. The matches 
involved in this case are of high grade and quality, and it appears, 
furtàer, f rom the testimony, that they are usually sold in England 
in the same kind of boxes as those in which they were shipped to 
this country. 

Upon the authority of Oberteuffer v. Eobertson, 116 U. S. 499, 6 
Sup. et. 462, and Magone v, Rosenstein, 142 U. S. 604, 12 Sup. Ot 391, 
the flnding and order of the gênerai appraisers is reversed, and the 
appeal sustained. 



WIMPFHEIMER et al. T. BRHARDT. 

(Circuit Court, S. D. New York. October 6, 1893.) 

Ctjstoms Dutibs— Classiticatiok— Fttb Waste, Etc. 

Articles of merchandise imported In thie years 1889 and 1890, and 
known to trade and commerce, respectlvely, as "fur waste," "hares' 
combings," "bares" waste," "hares' dags," and "coneya' dags," were not 
dutiable at tbe rate of 20 per cent ad valorem, under the provision for 
"hatters' fur, not on the sldn," contained in paragraph 450 (Tariff Ind., 
New) of Schedule N of the tariff act of March 3, 1883, (22 Stat. 513,) but 
were dutiable at the rate of 10 per cent, ad valorem, under the provision 
for "waste, ail not speclally enumerated or provided for in this act," 
contained in paragraph 493 (Tariff Ind., New) of the aforesaid Schedule 
N, (22 Stat. 514.) 

At Law. Action to recover duties paid under protest Verdict 
directed for plaintiflfs. 

Plaintiffs Imported in the years 1889 and 1890, from a foreign country 
into the United States, at the port of New York, certain articles of merchan- 
dise, invoiced as "fur waste," "hares' combings," "hares' waste," hares' 
dags," and "coneys' dags." Thèse articles were clasaified for duty as "hat- 
ters' fur, not on the skin," under the provision for such fur contained In 
paragraph 450 of Schedule N of the tariff act of March 3, 1883, (22 Stat 
513;) and duty at the rate of 20 per cent, ad valorem, the rate flxed by that 
provision, was exacted thereon by the callector of that port. Against this 
classification and this exaction, plaintiffs duly and seasonably protested, 
clalming that thèse articles were not "hatters' fur, not on the skin," but 
were "waste- not specially enumerated or provided for," and were therefore 
dutiable at the rate of 10 per cent ad valorem, as such waste, under the 
provision for "waste, ail not specially enumerated or provided for in this 
act," contained in paragraph 493 of the aforesaid Schedule N, (22 Stat. 514.) 
Thereafter, plaintiffs made due and seasonable appeals to the secretary of 
the treasury, and, within 90 days after adverse décisions were made by him 
thereon, duly brought suit to recover the amount wlth interest thereon, of 
ail duty exacted in excess of duties at tbe rate of 10 per cent, ad valorem. 
TJpon the trial it appeared that skins of coneys and hares, from which one 
kind of hatters' fur is obtaJned, as taken from thèse animais, were first 
split open and stretched; that thèse sklns, after being split open and 
stretched, were cleaned of blood, or any other foreign matter that might be 
upon them; that they were then plucked or pulled of the outer growth on 
the fur thereon, conslsting of coarse hairs; that they were then subjected 
to a process of brushing, from which process was obtalned what was 
invoiced and commercially known as "fur waste;" that they were then sub- 
jected to a process of "carroting,"— a treatment by means of a préparation 
of quicksllver and acid,— so that the fur thereon might felt; that they were 
afterwards drled and brushed, and what was then brushed from the skins 
of hares was invoiced and commercially known as "hares' combings;" that 
they were then put through a machine that eut the fur off, and eut the pelts 
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Intp pièces lllî.e TermicelU, sent the fur, with some admlxture, Into one place, 
and dl-opped imder the toachtoe the pelt so eut, and the other thlngs pro- 
duced hy thls opëratibn; that tiié fur, with Its adinlxtures, was thaï sub- 
Jected to a process of blowing, by whlch the pure fur was separated from its 
admlxtures; that thls pure fur, so obtained, was commerclally known as 
"hatters' fur;" that its admlxtures, after sudi séparation, were commerclally 
kppwjçi. If from couey skins, as,"«oneys' dagrs," and, 1£ from hares' sklns, as 
"hàr^' dags," being, respectlveiy, the saine kinds of articles as were respec- 
tiyely 86 invoioed; that from what was dropped under the machine belore 
ref^rre^ to, in cuttlng hares' sjfelns, was obtained what was invoiced and com- 
merclally known as "hares' waSte;" that "fur waste," "hares' combings," 
"coneys* dags," "hares' dags," and "hares' waste" were never, any of them, 
regarded or known, commerclally, as "hatters' fur, not on the skin," or as a 
variety thereof; and that the only thlngs obtained from coneys' and hares' 
sklns that were so regarded or so known were articles hereinbefore described 
as "hatters' fur." 

Charles Curie, (W. Wickham Smith, of counsel,) for plaintiffs. 
Edwa,rd Mitchell, U. S. Atty, and Thomas Greenwood, Asst. U. S. 
Atij., îor défendant. 

LAOOMBE, Circuit Judge, (orally.) I direct a verdict in favor 
of the plaintiffs for the amoùnt, with interest thereon, of ail duties 
exaçteâ in excess of duties at the rate of 10 per cent, ad valorem. 



BISTER et al. V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 12, 1894.) 

No. 37. 

CuBTOMs DtJTiEs— Classification— GijOEia Cloth. 

Gloria cloth Is dutlable at 12 cents per square yard and 50 per cent, ad 
valorem, as "women's and children's dress goods," or "goods of slmilar 
description and charaeter, composed whoUy or in part of wool, worsted," 
etc., under paragraph 395 of the tarife act of 1890, and not at 50 per 
cent, àd valorem, as a "manufaotm-e of silk, or of which sllk is the com- 
ponerit materlal of chlef value," under paragraph 414. 54 Fed. 158, 
afirmed. Hartranft v. Meyer, 10 Sup. Ct. T51, 135 U. S. 23T, dlstlnguished. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Application by Bister & Schmitt for a review of a décision of the 
board of gênerai appraisers afBrming a décision of the coUector 
of the port of New York as to the classification of certain gloria 
cloth imported by them. The circuit court aflSrmed the board's 
décision. 54 Fed. 158. The importers appeal. Aflfirmed. 

Chas. Curie, David I. MacMe, and W. Wickham Smith, for appel- 
lants. 

Edward Mitchell and Jas. T. Van Eensselaer, for the United 
States. 

Before WALIfACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The only question we hâve occasion 
to décide iipoii this appeal is whether the gloria cloth imported by 
the appellants, which is a cloth similar in description and charac- 
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ter to women's and children's dress goods, and is composed of silk 
and worsted, — silk being the material of cMef value, — was properly 
classifled for duty under the provision of the tariff act of October 
1, 1890, which subjects to duty, "women's and children's dress goods 
* * * and goods of similar description and character, com- 
posed wholly or in part of wool, worsted • • ♦ and not spe- 
cially provided for in this act," or whether the importations should 
hâve been classifled under another provision of the same tariff act, 
which subjects to duty "ail manufactures of silk, or of which silk 
is the component material of chief value, not specially provided for 
in this act." 

We are of the opinion that the former is the provision of more 
spécifie description, and, if this view is correct, the décision of the 
board of gênerai appraisers, and that of the circuit court in afSrm- 
ance of their décision, were correct. We think when the two pro- 
visions are read together the latter is to be interpreted as impos- 
ing duty upon ail manufactures of which silk is the component 
material of chief value, except those similar to women's or chil- 
dren's dress goods. It seems hardly debatable that if one pro- 
vision of a tariff act should prescribe a duty on wearing apparel, 
and another on aU manufactures of which silk is the material of 
chief value, the former would supply the proper classification for 
an article of wearing apparel made of silk. The descriptive 
phrase, "goods of similar description and character to women's and 
children's dress goods," is a yet narrower term of enumeration. It 
describes a material of which women's and children's wearing ap- 
parel is made. The case falls within the gênerai rule that, where 
a tariff act imposes a duty on an article by a spécifie name or 
description, gênerai terms in the act, though embracing it broadly, 
are not applicable to it. The gênerai must give way to the par- 
ticular. The case of Hartranft v. Meyer, 135 U. S. 237, 10 Sup. 
et. 751, upon which the appeUants greatly rely, does not assist 
them, but is an illustration of the rule stated. The case there 
was whether certain cloth, composed partly of wool and partly of 
silk, in which silk was the component of chief value, should hâve 
been classified under a provision subjecting to duty ail manufac- 
tures of wool made wholly or in part of wool not specially enumer- 
ated in the act, or under another provision in the same act subiect- 
ing to duty ail goods not specially provided for in the act, "made 
of silk, of which silk is the component material of chief value." 
The court held that the descriptive language in the latter provision 
was narrower and more limited, and constituted, therefore, the spé- 
cial enumeration, rather than the other. 

The décision of the circuit court is afiQrmed. 
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; . i j UNITED STATES r- SHATTUCK et al 

^(Olrcult (3ourt of Appeals, Secoiid Circuit. JamimT 12, 1894.) 

No. 36. 

CosTOMB DuTiEs— Classification— Webbings. 

Webblng made of cotton, sllk, and India rubber, the cotton predoml- 
nating In quantlty, and the nibber In value, cannot, In the absence of any 
.flndtng as to Its commercial or coiniaon désignation, be classifled as cot- 
ton wébbing, under Schedule I, pàT. 354, of the act of 1890, but should 
be {daced under paragraph 460, as à manufacture df which India rubber 
is the component material of chlef value. 54 Fed. 365. afllrmed. 

Appé4lfrom the Circuit Court of the United States for the South- 
ern District of New York. 

Application by Warren S. Shattuck and Gustav Binger for review 
of a décision of the board of gênerai appraisers afflnning the action 
of the collector of the port of New York in the classification of cer- 
tain merchandise imported by them. The circuit, court reversed 
the board's décision. 54 Fed. 365. The United States appeal. 
AfiSi-med. 

Edward Mitchell, U. S. Atty., and James T. Van Kensselaer, Asst 
U.S. Atty. 
W. Wickham Smith, for appellees. 

Before WALLACE and SHEPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal by the United 
States from a décision of the United States circuit court for the 
Southern district of New York, which reversed a décision of the 
board of gênerai appraisers in regard to the classification for duty 
of a portion of the appellees' merchandise. The appellees im- 
ported intô the port of New York; on November 18, 1890, three kinds 
of elastic webblng, respectively known in the record as samples 
"A," "B," and "0," each one being composed of cotton, silk, and 
India rubber. Duty was assessed thereon at the rate of 60 per cent. 
ad valorem, under paragraph 412 of the tariff act of October 1, 
1890. The important part of the paragraph is as foUows: 

"Webbings, * * • any of the foregoing which are elastic or non-elastic, 
• ♦ ♦ made of silk, or of which silk is the component material of chief 
value, flfty per cent, ad valorem." 

Against this classification, the appellees protested, upon the 
ground that the component material of chief value of the merchan- 
dise was India rubber, and that the goods were dutiable under para- 
graph 460 of the same tariflf act, which paragraph, omitting unim- 
portant portions, is as follôws: 

"Manufactures of India rubber, * * * or of which thèse substances, 
or either of them, js the component material of chief value, not speclally 
provided for in this act, thirty per centum ad valorem." 

The board of gênerai appraisers found the foUowing facts: 

"(1) That the merchandise is elastic webblng, composed of cotton, silk, and 
ïndla rubber. (2) That ail of the goods are manufactured chiefly of cotton. 
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(3) That In ExWbit A sllk Is the component material of chief value. (4) 
Tliat Exhibits B and G bave India nibber as the component material of 
chief value." 

As conclusions of law, the board found that Exhibit A was prop- 
erly classifled by virtue of paragraph 412. The importera acquiesced 
in this décision, and sample A now disappears f rom the case. 

In regard to samples B and C, the board was of opinion that they 
should hâve been classifled as cotton elastic webbing, and dntiable 
at 40 per cent, ad valorem, under the provisions of paragraph 354 
of the tarifl act of October 1, 1890. The important part of this 
paragraph is as follows : 

"Cotton * * * webbing, • » * any of the foregolng whlch are elastic 
or non-elastic, forty per cent, ad valorem." 

As the appellees had claimed in their protest that the webbing 
should hâve been classifled under paragraph 460, as manufactures 
of India rubber, the protest, in the opinion of the board, was not 
well taken, was therefore overruled, and the action of the collector 
was unaltered. Upon appeal to the circuit court, the décision of 
the board was reversed. No additional évidence was oflered or was 
taken for use before that court. 

The facts wMch were found by, or were presented before, the 
board of gênerai appraisers, were so few in number that a décision 
in the case must be of very narrow scope. They simply found in 
regard to samples B and C that they were composed of cotton, silk, 
and India rubber, that they were manufactured chiefly of cotton; 
that is, that cotton predominated in quantity, and that India rubber 
was the component material of chief value. They found nothing 
in regard either to the commercial désignation or the common désig- 
nation of the article. Whether its name was "silk webbing," or 
"cotton webbing," or "silk and cotton webbing," and whether it was, 
as a fact, rather than as a conclusion of law, cotton webbing, did 
not appear; nor did they find that elastic webbing necessarUy in- 
cluded India rubber as a component material. The only other fact 
which appears in the record, and which is of small importance, is 
that in sample B the value of the cotton exceeds that of the sHk 
by f 1.02 per hundred pounds, and that in sample C the value of the 
silk exceeds that of the cotton by 38 cents per hundred pounds. 

The mère facts that webbing is made of cotton, sUk, and India 
rubber, the cotton materially predominating in quantity, and the 
India rubber predominating in value, are insufiicient, in view of 
paragraph 460, and of the obvious fact that "cotton elastic webbing" 
is a commercial term, to justify the conclusion of law that the 
article is to be classifled as cotton webbing. The commercial 
désignation, or, in its absence, the common désignation, could hâve 
been ascertained by the testimony of persons familiar with the 
subject, and, when ascertained, would hâve made the question of 
proper classiflcation an easy one. Inasmuch as the facts found by 
the board are not adéquate to justify their conclusions of law, the 
classiflcation of the particular invoices in this case is to be govemed 
by the provisions of paragraph 460. 

The décision of the circuit court is afQrmed. 
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STANDARD VAKNISH WOtlKS T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit Jaauary 12, 1894.) 

No. 41; 

1. CnsTOMsDuTiEs— Classification— Candi.e Tak. 

Candie tar, a residuum or by-product In the manufacture of candies, 
is a manufactured article, and dutlable as sueh under section 4 of the 
act of October 1, 1890, and not as waste, under paragrapli 472. 53 Fed. 
786, afflrmed. 
3. Samb— "Wastb." 

Définition of "waste" In tarife acta 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Application by the Standard Varnish Works for review of a dé- 
cision of the board of gênerai appraisers afiSrming the classiâca- 
tion by the coUector of the port of New York of certain merchan- 
dise imported by them. The circuit court aflanned the décision of 
the board of gênerai appraisers. 53 Fed. 786. The importera ap- 
peal. Affirmed. 

' Wi Wickham Smith, for appellant. 
Edward MitcheU, U. S. Atty., and Henry 0. Platt, Asst. U. S. Atty. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The board of gênerai appraisers found 
that the merchandise in question is commercially known by varions 
names, such as, candie tar, candie pitch, pabn pitch, and candie 
residuum; that it is produced from tallow, animal grease, and palm 
oil, by subjecting the same to treatment with superheated steam in 
closed boilers or retorts, whereby the stéarine and the candie tar 
or pitch are separated, the stéarine being carried out of the retort 
by distillation, and the candie tar or pitch remaining in the boiler 
or retort; that this candie tar or pitch is a product used in the arts 
for waterproofing barrels, waterprooflng coverings for roofs, and also 
for increasing the body of vamishes. There is abundant évidence to 
support thèse flndings of fact. The board afflrmed the décision of 
the collector, who classifled the merchandise for duty as a nonenu- 
merated manufactured article not specially provided for, at 20 per 
cent, ad valorem. The importer contends that it should be classi- 
fled either at 10 per cent, ad valorem, under paragraph 472, ("Waste, 
not specially enumerated or provided for,") or as a nonenumerated, 
unmanufactured article, under section 4 of the same act, (tariff of 
1890.) 

The merchandise cannot fairly be classified as an unmanufactured 
article. It is not in itself a raw material; it is not found in na- 
ture; and, although something left over in the manufacture of can- 
dies, it is no longer either the tallow, or the animal grease, or the 
palm oil which were subjected to a manufacturing process in order 
to obtain the stéarine for candies. It bas been transformed by that 
very process. It has become something différent from what it was 
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before, in character, in substance, in name, and use. In this respect 
it differs from the small cubes of marble broken off f rom the original 
block in tlie process of manufacturing slabs of marble, which began 
as marble and ended as marble, changea in shape, in adaptability 
for use, perhaps in name, but stai the same in character and sub- 
stance, which were held by this court not to be manufactures of 
marble in Ee Herter Bros., 4 G. 0. A. 107, 53 Ped. 913. This sub- 
stance, as the expert testimony clearly shows, is chemically a new 
body, a new création, entirely distinct from what existed before; 
and, as it has become such by a process of manufacture, it is a manu- 
factured article. 

The process of distillation to which the taUow, grease, or oil is 
subjected is apparently not undertaken with the intention thereby 
to obtain this new article. What is sought for is the glycérine and 
fatty acid to be made into candies, but, owing to the imperfection 
of the process, — the increase of température causing buming, — after 
the glycérine and fatty acid are drawn off, this pitch-like residue 
remains. The process has thus resulted in three new products, 
neither of which existed as a separate body before. For the reason 
that this 80-called residuum was not sought for, the manufacturer en- 
deavoring to produce as little of it as possible, the importer con- 
tends that it is "waste," within the meaning of the tariff act. There 
is no évidence as to the commercial meaning of "waste." Congress 
evidently did not use the word as meaning "that which is of no 
value; worthless remnant; refuse," — ^the primary définition given in 
Webster's Dictionary, — since it imposed upon it an ad valorem duty. 
The Century Dictionary deânes "waste" as "broken, spoUed, use- 
less, or superfluous material; stufC that is left over, or that is un- 
fltted, or cannot readily be utilized for the purpose for which it 
wasintended; overplus; useless or rejected material." This défini- 
tion exactly flts spoiled, superfluous, or rejected material, which is 
of the same kind as the material utilized for the intended purpose. 
Whether it covers also a by-product of manufacture such as this, 
which is chemically a différent substance from the material subjected 
to the process, and which can itself be put to use in the arts, is not 
so clear. Congress, however, has used the word elsewhere in the 
tariff. Paragraph 134 lays a duty on "wrought and cast scrap iron 
and scrap steel," with a proviso that "nothing shall be deemed scrap 
iron or scrap steel, except waste or refuse iron or steel fit only to be 
remanufactured." In that case iron or steel being used to produce 
some manufacture of iron or steel, the refuse or material left over is 
still iron or steel. Again, paragraph 388 provides for "slubbiug waste, 
roving waste, ring waste, yarn waste, garnetted waste and allother 
wastes composed wholly or in part of wool." Définitions of some of 
thèse terms are found in the spécial report to the treasury depart- 
ment, published in 1888, and referred to in the décision of this court in 
Ee Higgins, 5 G. G. A. 104, 55 Fed. 278. Eing waste is «a highly purl- 
fled article of scoured wool, and is made from wool tops or combed 
wool; and the couronnes, when not made for export, is the tangled 
slubbing, or wool top, that through accident becomes dîsarranged in 
Ûie process of spinning it into yarn." "Garnetted waste is the prod- 
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act of a garnett machine, which tears and ravels ont the twist în 
thread^thus reducing ît back to tlie original purifled wool by reason 
Gf taking out the twist which is originally given to the wool to make 
it yarn or thread." "In the process of spinning yam, wool tops are 
soinetimes called 'slubbing' or 'roving,' in a process midway between 
wool tops and yarn." It is plain that in aU thèse cases the waste 
is still wool. Again, paragraph 670 provides for waste rope and 
waste bagging; but, aJthough unfltted for the purpose for which 
bagging or rope is intended, the waste is no new création; it is the 
same substance as the bagging or the rope which is used for the in- 
tended purpose. The cotton waste of paragraph 549, and the silk 
waste of paragraph 705, are still respectively cotton and silk. 

The merchandise in this case is a residuum in the manufacture of 
candies, as crude coal tar is a residuum in the manufacture of gas. 
Each is oçie of the résulta of a destructive distillation of the original 
substances, — ^grease, oil, or tallow in the one case; tar in the other. 
In fact it àppears that at one time free entry was claimed for this 
candie residuum by reason of the similitude to crude coal tar. But 
congress îévidently did not suppose that crude coal tar was waste, 
since, M l^e tariff of 1883, which contained a provision (paragraph 
4Ô3) similar to that in the tariff of 1890 for waste at 10 per cent, ad 
valorem, it expressly provided by another paragraph (paragraph 80) 
for precifiely the same duty on "coal tar, crude." We are of opin- 
ion, thefeforej that the term "waste," as used in the tariff, does net 
cover the nierchandise in suit. 

Décision of circuit court affirmed. 



UNITED STATES T. CONRAD et aL 
(Circuit Court, D. West Virginia. January 11, 1894.) 

L InDICTMEHT— AVEBMBNT OF TlME. 

A Charge of an offense as commltted "on the day" of a month 

and year named is not defectlve where any day of that month was 
prior to the flndlng of the Indictmemt and within the perlod of limita- 
tion applicable, and where time is not of the essence of the offense. 

8. Same— Description op Offense. 

An Indlctment for depositlng In a post ofllce a clrcular concerning a 
lottery, (Kev. St. § 3894,) setting forth wlth particiolarity the clrcular 
and ItS' publication, and alleging that !t was concerning a lottery, and 
to promote and ald the same, Is not détective for insufflclent description 
of such lottery. 

8. CONSTITUTIONAL LAW— PLACE OF TRIAIj FOB CbIMB— MAILING LOTTKKY ClK- 
CULAB. 

Violations of Eev. St. § 3894, by depositlng or causing to be deposited 
In the mails circulars concerning a lottery, or by sending such matter 
or causing it to be sent by mail, are complète wlthout transmission or 
deliyery of such matter, and an Indiotment theref or caa be trled only 
in tiie district in which the matter is inailed; and so much of that sec- 
tion, as amended by Açt Sept 19, 1890, as provides for the trial and 
punlshment of those off élises in another district, to which such mattea- 
is carried by mail for dellvery, is void, as conflicting with section 2, art. 
3, and wltii the sixth amendment to the constitution of the United States. 
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But the offense of causing the prohlblted matter to be deUvered by mail, 
not belng complète untll such dellvery, may be trled and ptinished In the 
district in whicli dellvery is so made. Horner v. U. S., 12 Sup. Ct 522, 
143 U. S. 570, explained. 

At Law. Indictment against Paul Conrad and others for viola- 
tion of Kev. St. § 3894, as amended by the act of September 19, 1890. 
Heard on demurrer to indictment. Demurrer sustained. 

George C. Sturgiss, U. S. Atty. 

J. D. Eouse and J. B. Jackson, for défendants. 

GOPF, Circuit Judge. The défendants are charged with violat- 
ing the provisions of section 3894 of the Eevised Statutes of the 
United States, as amended by the act of congres» approved Septem- 
ber 19, 1890, (26 Stat. 465, c. 908,) called the "Anti-Lottery Act," 
which reads as follows: 

"No letter, postal card or circulai- conceming any lottery, so-called gift 
concert or other similar enterprise offering prizes dépendent ùpon lot or 
chance, or conceming schemes devised for the purpose of obtaining money 
or property under false prêteuses, and no llst of the drawings at any lottery 
or similar scheme, and no lottery ticket or part thereof, and no check, draft, 
blU, money, postal note or money order for the purchase ot any ticket, 
tickets, or part thereof, or of any share or any chance lu any such lottery 
or glft enterprise, shall be carried in the mail or delivered at or through 
any post office or branch thereof, or by any letter carrier; nor shall any 
newspaper, circular, pamphlet or pubUcation of any kind containing any 
advertisement of any lottery or gift enterprise of any kind offering prizea 
dépendent upon lot or chance, or containing any llst of prizes awarded at 
the drawings of any such lottery or gift enterprise, whether sald llst Is of 
any part or of ail of the drawing, be carried in the mail or delivered by any 
postmaster or letter carrier. Any person who shall knowingly deposlt or 
cause to be depositéd, or who shall knowingly send or cause to be sent, 
anything to be conveyed or delivered by mail In violation of thls section, or 
who shall knowingly cause to be delivered by mail anything herein for- 
bidden to be carried by mail, shall be deemed gullty of a mlsdemeanor, and 
on conviction shall be punished by a fine of not more than flve hundred 
dollars or by imprisonment for not more than one year, or by both such 
fine and Imprisonment for each offense. Any person violating any of the 
provisions of this section may be proceeded against by information or In- 
dictment and trled and punished, either in the district at which the unlaw- 
ful publication was mailed or to which It Is carried by mail for dellvery 
accordlng to the direction thereon, or at which it Is caused to be delivered 
by mail to the person to whom it is addressed." 

The indictment contains six counts, in which the offenses charged 
are set forth in différent ways. The flrst count charges: 

That the défendants, on the day of July, A. D. 1891, at the city of 

New Orléans, in the state of Louisiana, did imlawfuUy and knowingly de- 
poslt and place in the post office of the United States at the clty of New 
Orléans, in the state of Louisiana, with intent that the same should be sent 
by the postmaster at the city of New Orléans and conveyed by the mail 
of the United States to the city of Charleston, In the district of West Vir- 
ginia, a certain circular conceming a lottery, which circular « « • -nras 
intended by sald défendants to promote and ald the carrying on the business 
of sald lottery, • * • and which was directed to "Lewis Loewenstein, 
Charleston, W. Va.," ta a wrapper duly stamped, and which was carried 
and conveyed by mail to the post office of the United States at Charleston, 
In the district of West Virginia, for dellvery accordlng to the directions there- 
nn, and was intended by sald défendants to be so carried and conveyed by 
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sai(J mail t» eiharleston. In ttie district of West Virginia, tac d^very, de- 
fendants ^v^^ell knowlng sald clrcular to be one conoerning a lottery, oon- 
trary, etc. j 

The second count charges: 

That défendants, on the — — day of July, In the year of our Lord one 
thousand eight hundred and nine^y-one, at the clty of New Orléans, in the 
State of IiOïiislana, did imlawfuUy and knowingly cause to be deposlted 
and placed Ii>. the mail of the United States, at the post office of the TJnited 
Stat^ at the clty of New Orléans, in the state of Louislana, with Intent that 
the same should be sent and conveyed by mail to the clty of Charleston, in 
the district of West Virginia, a certain circular concemlng a lottery, • * * 
intended to ald In the business of sald lottery, » • * whlch circular 
,was inclosed In an^envelope, duly stamped, and directed to Lewis Loewen- 
steln,, Charleston, W. Va., and whlch was carried and conveyed by the mail 
of the TJnited States, to the post office at Charleston, in the district of West 
Virginia, for dellVery according to the sald directions thcreon, « * • 
contrary, etc. 

The third count charges: 

That défendants, on the day of July, A. D. 1891, at the clty of New 

Orléans, in th^ state of Louislana, did unlawfuUy and knbwingly send, to 
bes conveyed and delivered by the mail of the United States, by depositlng 
In the post office of the United States, at the clty of New Orléans, in the 
state of Louisiajia, a certain clrcular concernlng a lottery, and with which 
circular. In the same Inclosure and wrapper, when so deposited, was inclosed 
à. certain envelope and cover, Intended to be nsed to convey by express 
money to pay for tickets and chance in the drawings of said lottery, and 
which clrcular and envelope were intended by défendants to promote and 
ald in the setting up and carrylng on of the business of said lottery, ♦ • * 
and were Inclosed together in a wrappor, and stamped with the United 
States postage, ♦ * * and directed and addressed as foUows: "Lewis 
Lbewensteln, Charleston, W. Va.," and whidi were carrled and conveyed 
by the mail of the United States to the post office of the United States at 
Charleston, In the district of West Virginia, for delivery according to the 
sald direction thereon, and were intended by said défendants to be so car- 
ried and conveyed by mail to Charleston, In the district of West Virginia, 
îor delivery to sald ♦ * ♦, contrary, etc. 

The fourth count sets forth: 

That the défendants, on the day of July, A. D. 1891, at the city of 

New Orléans, in the state of Louislana, did unlawfully and knowingly cause 
tç» be sent, to be conveyed and delivered by the mail of the United States, 
by depositlng in the post office of the United States at New Orléans, in the 
çtate of Louislana, a certain circular concernlng a lottery, * * * In- 
tended and designed by défendants to promote and aid in the setting up 
and carrylng on the business of said lottery, * * * and which was 
iïnclosed in a wrapper duly stamped, • * • and directed and addressed 
as foUows: "Lewis , Loewensteln, Charleston, W. Va.;" and whlch was car- 
ried and conveyed by the mail of the United States to the post office at 
Charleston, in the district of West Virginia, for delivery according to said 
directions thereon, with intent • • *, contrary, etc. 

The flfth count allèges: 

That défendants, on the day of July, In the year of our Lord one 

thousand eight himdred and ninety-one, did imlawfully and knowingly de- 
posit and place in the mail of tiie United States, at the post office of the 
tînlted States at the city of New Orléans, a certain clrcular, pamphlet, and 
publication concernlng a lottery, • • • which circular, pamphlet, and 
publication contained and constituted an advertisement of and for a certain 
lottery, sometlmes oalled the Loulsiana State Lottery Company, and some- 
tinjès called the Louislana Lottery Company, and whloh were intended 
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and designed to promote and aid In the eonducting and carrylng on the 
business of sald lottery, * * * and whlch were then and there Inclosed 
in a wrapper, and dlrected and addressed as follows, that is to say, 
"Lewis Loewenstein, Cliarleston, W. Va.," and stamped • • », and 
were, after ttiey were so deposited, carried by said mail to the post office 
at Charleston in the district of West Virginia, and were intended to be so 
carried for dellvery to said Lewis Loewenstein, to advertise and aid said lot- 
tery, * * » contrary, etc. 

It is charged in the sixth count: 

That défendants, on the day of July, in the year of our Lord one 

thousand elght himdred and ninety-one, did unlawfully and knowingly place 
and cause to be placed in the mail of the United States at New Orléans a 
certain clrcular, pamphlet, and publication concerning a lottery, • • • 
sometimes called the Loulslana State Lottery Company, • * * which 
were Intended to promote and aid the businessi of said lottery, * * • 
and which were Inclosed in a wrapper, duly stamped, and directed to Lewis 
Loewenstein, Charleston, W. Va,, and which were, after the same was so 
placed and deposited, carried by said mail to the post otfloe at Charleston, 
in the district of West Virginia, and were intended to be so carried by sald 
mail for delivery to said Lewis Loewenstein, * • » contrary, etc. 

In each count the circular, pamphlet, and publication referred to 
is set out in fuU, but the description of the same and the récitals I 
hâve given are sufladent, I think, for ail purposes connected with 
the questions now to be disposed of. The défendants demur to the 
indictment and to each count thereof. It is insisted that the in- 
dictment is defective, because that no day certain is alleged in any 
of the counts on which the offenses charged were committed ; that 

the allégations that "défendants did, on the day of July, in 

the year of our Lord one thousand eight hundred and ninety-one," 
etc., are équivalent to no dates being given. In this case I do not 
think so, as time is not of the essence of the offense charged. Any 
day in July-, A. D. 1891, was prior to the flnding of the indictment, 
and within the period of the statute of limitations applicable to the 
section said to hâve been violated. The old rule of the common law 
on this point, as announced in the cases cited in argument, has been 
greatly modtfied by the décisions of our courts, as well as by spécial 
statutes for that purpose. The averment of time is a formai one, 
and it is not required that the offense shall be proven to hâve been 
committed at the time charged in the indictment, except in cases 
where time itself is an indispensable ingrédient in the offense. The 
fact that a particular day in the month of July, A. D. 1891, is not 
alleged is not to the préjudice of the défendants. 

It is also claimed that the indictment is bad because the lottery 
that défendants are charged with aiding and promoting is not de- 
scribed with sufflcient detaU and clearness. It is argued that the 
description is so gênerai that défendants are unable to prépare 
their défense, and that they would not be able, in case of conviction, 
to plead the judgment of this court as a bar to a subséquent prose- 
cution for the same offense. In this indictment the crime charged 
consists in unlawfully depositing and placing in a post office a 
circular concerning a lottery, and this circular is in each count set 
forth in haec verba. The particularity required by the authorities 
relied on by counsel for défendants applies in this instance to the 
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charaçtfîi; i9f the circular mailed, to the post office where mailed, 
to the perioB to whom it was sent^ and the office to which it was di- 
rected. Wîth eren greater minutenêss than was necessary hâve the 
circular and publication been set forth, and in two of tbe counts bas 
, the lottery aÛuded to been designated by name, while in ail of them 
it is particularly alleged that the circular described was conceming a 
lottery, and was to promote and aid the same. In my opinion the de- 
fendants are sufflciently weU advised by the indictment of the nature 
and cause of the accusation niade against them, and are able to 
make their défense with ail reasonable certainty and knowledge. 
2 Story, Constl § 1785; U. S. T. Cruikshank, 92 U. S. 542; U. S. v. 
Simmonds, 96 U. S. 360. 

In support of the demurrer it is claimed that this court has 
no jurisdiction of the offense alleged in the indictment for the rea- 
son that it appears froni the allégations thereof that the crimes 
charged, If committed, were begun and completed in the eastern 
district of Louisiana, and that défendants bave the constitutional 
right to be tried for the same in that district. The district at- 
torney claims that the United States can prosecute the défendants 
either in the eastern district of Louisiana, where the unlawful publi- 
cation was mailedy or in the district of West Virginia, to which it 
was carried by mail for delirery according to the direction thereon. 
It will be necessary to ascertain what offenses bave been created 
bythe section of the Reviséd Statutes on which this indictment is 
founded, before we eau dispose of this question. In the case of 
U, S, V. Horner, 44 Fed. P7T, Judge Brown of the district court for 
the Southern district of New York, in speaking of said section, said: 

■"Three somewhat différent offenses are created by the section above 
quoted: (1) Knowlngly dèposltlng or causlng to be deposlted such forbidden 
matter In the mails; (2) sending such matter or causlng it to be sent by 
mail; (3) knowingly causlng such matter to be delivered by mail." 

This construction has received the approval of the suprême court 
of the United States in Horner v. U. S., 143 U. S. 207, 12 Sup. Ct. 407. 
The flrst, second, flfth, and sixth counts of the indictment now under 
considération charge the offense as depositing or causing to be de- 
poslted, and placing and causing to be placed the forbidden matter 
méntioned, in the mails, under the flrst classification alluded to. The 
third and fourth counts charge the sending of such matter and the 
causing it to be sent by mail, under the second of said distribution 
of offenses. It thus appears that there is no count under the third 
group, — ^that of knowingly causing suCh matter to be delivered by 
mail. It is not claimed, nor is it alleged in any of the counts, that 
any of the prohibited matter or circulars deposited and placed, and 
cauaed to be deposited a,nd sent by the défendants, at and from the 
post office at New Orléans was ever delivered to the person to whom 
it wa,s addressed in the dfptrict of West Virginia. The offenses com- 
ing under the flrst and second groups, as I hâve mentioned them, do 
not require for their coinpletion that the forbidden matter deposited 
in the mails, intended for transmission therein to the person to whom 
directçd should be in fact transmitted or delivered. In order to con- 
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vict the party accused of tliose offenses it is only necessary to prove 
that he knowingly deposited or caused to be deposited in tlie mails, 
01' knowingly sent or caused to be sent, anything to be conveyed oi 
delivered by mail in violation of said section; and thus it seems that 
the offenses charged in this indictment were committed, if at ail, in 
the eastern district of Louisiana. It is not alleged in any count 
that the prohibited matter was deposited or caused to be deposited 
by défendants in the district of West Virginia, or that any of it was 
delivered to the person to whom it was addressed in said district. 
If it were so charged, then, in my opinion, the indictment would 
be good, and the défendants could be tried thereon in this district. 

The district attorney insists that défendants can be prosecuted in 
this district, as well as in the eastern district of Louisiana, under 
the last paragraph of section 3894, Eev. St U. S., as amended, which 
provides that any person so violating said section may be proceeded 
against either in the district at which the unlawful publication 
was mailed or to which it is carried by mail for delivery according 
to the direction thereon, or at which it is caused to be delivered by 
mail to the person to whom it is addressed. I do not find it to be 
an offense, separate from that existing because of the depositing 
of the prohibited matter, to cause such matter to be carried by mail 
for delivery according to the direction thereon; and consequently 
there can be no punishment inflicted for causing it to be so carried, 
if it is not delivered, other than as provided for the depositing. Can 
the défendants be prosecuted in the district of West Virginia for 
offenses within the flrst and second classifications before mentioned, 
for which they can, beyond question, be proceeded against in the 
eastern district of Louisiana, not only because of the provisions of 
section 3894, but because the offenses were committed there? If 
the charge was that the défendants knowingly caused the circular 
and publication described to be delivered by mail to the party to 
whom it was directed, in West Virginia, could they be prosecuted 
for such delivery in Louisiana? In such case, would not the alléga- 
tions of the indictment as to the depositing and causing to be sent 
be considered as descriptive of the thing delivered, as showing that 
it was in the mail, from which it was delivered, and would not the 
offense consist in the delivery in the district of West Virginia? 

I do not think that the suprême court of the United States held 
in the case of Horner v. TJ. S., 143 U. S. 207, 12 Sup. Ct. 407, as the 
district attorney claims that it did. In that case the indictment 
was found by a grand jury of the district court of the United States 
for the Southern district of Illinois, and a bench warrant issued 
founded thereon for the arrest of Horner. The district judge for 
the southern district of New York issued a warrant to the marshal 
of that district to remove Horner to the southern district of Hlinois, 
to be tried in said district upon such counts of the indictment pend- 
ing in said district as the said Horner could be legally tried upon. 
The judge, in his opinion, (44 Fed. 677,) based his action on the 
ground that the fifth count of the indictment charged an offense 
which was only completed upon the delivery of the matter sent by 
mail to the person to whom it was directed; that such offense con- 
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sistec^ m Jinowingly causing the proMbited matter to be delivered 
by inailjî and that, although. under the flfth count the act began 
in New Tork by deposit in the maîl, the offense of causing the de- 
livery by mail could not be consummated except by delivery to the 
I)erson and at the place intended. In other words, he held that 
Horner could beremoved from the southern district of New York 
to the sduthern district of Hlinois for trial on an indictment found 
in said last-named district, charging the delivery of the prohibited 
matter in that district to the person to whom it was directed. He 
treated the allégations of the indictment relative to the mailing of 
the circular in New York as statements showing how it came to be 
in the mail. The flrst, second, third, and fourth counts of that in- 
dictment charged the offense as being that the défendant did un- 
lawfully and knowingly deposit and cause to be deposited a circular 
relating to a lottery, in the post office at New York, in the state of 
New York, addressed to a certain person in Illinois, which said cir- 
cular was then and there carried by mail for delivery to said party 
in said staté of Hlinois, according to the direction thereon. Thèse 
counts of that indictment, it will be noticed, describe the offense 
proper substantially as it ia described in the counts of the indictment 
I now consider. The judge did not raie as to said four counts, not 
finding it necéssary, as under the fifth count, which he held to be 
good, he was compelled to issue his warrant for removal. I think 
the intimation is quite brbad that but for the fifth count he would 
hâve deelined to issue the warrant'. The suprême court affirmed the 
rùling of the district judge; holding that "the distinct and separate 
crime charged în the fifth count of the indictment was committed in 
the southern district of minois, and is triable there." The said 
flfth count charged the delivery of the prohibited mail matter to the 
party to whom it.was directed in the southern district of HlinoiSk 

Nor do I Understand thè case of In re Palliser, 136 U. S. 257, 10 
Sup. et. 1034, as does the district attomey. The United States mar- 
shal for the southern district of New York, by virtue of a warrant 
issued by a United States commissioner of that district, held in his 
custody one Charles Palliser, who obtained from the circuit court 
of the United States for that district a writ of habeas corpus. From 
the return to the writ it appears that Palliser had been arrested in 
thé southern district of New York, and after a hearing by the com- 
missioner, under section 1014 of the Kevised Statutes, had been com- 
mitted for trial in the district of Connecticut, where the offense 
was alleged to hâve been committed. The crime charged was that 
he unlawf uUy and willf uUy did tender to a postmaster in Connecti- 
cut a certain contract, with intent to induce him to do certain acts 
in violation of his duty as such postmaster. The tender was made 
in a letter mailed iby Palliser at New York, directed to and received 
hj the postmaster in Connecticut. It was claimed on the hearing 
of the habeas corpus that the^ district court of the United States for 
the district of Connecticut, in which the indictment had been re- 
turned and was then pending, had no jurisdiction over the case, aê 
the offense was completed when the letter was mailed in New York, 
and that the accused had a right to be tried in the southern district 
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of New York, where the offense was committed. The writ of 
habeas corpus was dismissed, and an appeal was taken to the su- 
prême court of the United States. That court affirmed the order 
of dismissal. It will be noted that the offense charged against 
Palliser was not the unlawf ul mailing of prohibited matter, but was, 
in eflect, that of attempting to bribe a postmaster in the discharge 
of his officiai duty, and the suprême court said : 

"It miglit admit of doubt whstlief any offense against the laws of the 
United States was committed until the offer or tender was known to the post- 
master, and might hâve influenced his mlnd. But there can be no doubt 
at ail that, if any offense was committed in New York, the offense eontinued 
to be committed when the letter reached the postmaster in Connecticut; and 
that, U no offense was committed io New York, an offense was committed 
In Connecticut; and that in either aspect the district court of the United 
States for the district of Connecticut had jtirisdlction of the charge against 
the petitioner. Whether he might hâve been Indicted in New York Is a 
question not presented by thls appeal." 

As I understand this opinion of the suprême court in the Palliser 
Case, it sustains the conclusion I hâve reached, — that the offenses 
charged against the défendants in the présent case cannot be tried 
in the district of West Virginia, but must be prosecuted in the 
eastem district of Louisiana, where it appears from the allégations 
set forth in the indictment that they were committed. If we com- 
pare the facts as shown in the cases I hâve cited with the facts as 
they are aUeged to exist in the indictment now under considération, 
the différences which distinguish them will be plain. 

Holding, as I do, that the offenses charged against thèse défend- 
ants were commenced and completed in the eastern district of 
Lounsiana, if at ail, it follows that section 731 of the Revised 
Statutes has no application to this case, for it is only applicable 
"when any offense against the United States is begun in one judicial 
district and completed in another," 

I corne now to consider that clause of section 3894, as amended, 
which provides that: 

"Any person vlolating any of the provisions of this section may be pro- 
eeeded against by information or indictment and tried and pnnished, either 
in the district at which the unlawf ul publication was mailed or t» which It 
is carried by mail for delivery according to the direction thereon, or at 
which it is caused to be delivered by mail to the person to whom it is 
addressed." 

It will be observed that this clause does not create any new or 
additional offenses, but that it simply provides the mode of pro- 
cédure, and the place of trial and punishment, for any person vio- 
lating any of the provisions of said section. The offenses created 
by it, I hâve already described. The clause I hâve just quoted 
must be construed in connection with a clause of section 2 of article 
3 of the constitution of the United States, which reads as follows: 

"The trial of ail crimes, except in cases of impeachment, shall be by jury 
and such trial shall be held in the state where the said crime shall hâve 
been committed." 

Also must it be considered in connection with the sixth amend- 
ment to the constitution of the United States, reading as follows: 

v.59F.no.4— 30 
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"In ajl çt^hpolnal prosecutions, the accused shall enjoy the^right to a 
speedy ànfl; public trial, by an impartial Jury of tbe state and district -wberein 
the crlm^ sjïall bave been coinmltted, wbicb district shall hâve been pre- 
viously a:sceïtained by law, and to bé informed of the nature and cause o£ 
the accusation; to be confronted with the witnesses against him; to hâve 
compulsory ; process for obtaining witnesses in bis favor, and. to bave the 
assistance» of counsel for bis défense." 

This amendment, as well as the original clause wMch it supplé- 
ments and enlarges, in view of the rights designed to be protected, 
is to be liberally construed. Giving fuH eflect to thèse constitu- 
tional provisions, as I must do, and regarding aU législation that 
conflicts therewith as null and void, as it is my duty to do, I must 
décline to enforce that clause of said section 3894, as amended, that 
permits a person accused of crime to be prosecuted and tried for 
the offense of whiçh he is charged, in a court held in a state and 
district othép than the state and district in which the crime was 
committed. 

The congress has by said section created certain offenses in con- 
nection with the mailing and delivery through the mail of certain 
prohibited ffiatter, as it constitutionally could do; and such offenses 
are in some cases commenced and completed in the same district. 
In such cases the party accused is entitled to a trial in the district 
where the offense was so commenced and completed; or, in other 
words, where the crime waS committed. I theref ore hold that so 
much of the last clause of said section as provides that a person 
violating the provisions of' such section may be proceeded against, 
tried, and piunished in a district to which such matter is carried 
by mail for delivery — the offense haviag been, before such matter is 
so carried, committed in another district— is not law, is unconsti- 
tional and vdid. That part of said clause authorizing the prosecu- 
tion in the district at which the mail matter is caused to be de- 
livered by mail to the person tô whom it is addressed is operative, 
becausé it is made an offense to so cause such delivery; an offense 
that is not completed until the unlawful publication is delivered to 
the person to whom it is addressed, even though such delivery is 
made in a district other than the one in which the publication was 
tnailed. The çonstitutioû provides for such cases when it permits 
thetrial to be had at thé district where the crime shall hâve been 
conimitted. 

The district attorney insists that the questions involved in the 
demurrer to the indictment I now consider hâve been ruled upon 
by the suprême court of the tJnited States, and against the conten- 
tion of the défendants, referring to Horner v. U. S., 143 U. S. 570, 
12 Sup. et. 522. It is true that the suprême court in that case said : 
"The question of the constitutionality of section 3894, as amended, 
is disposed of by the décision of this court in Ee Eapier, which holds 
that it is constitutional," (143 U. S. 110, 12 Sup. Ct. 374;) but I do 
ûot understand that the suprême court has passed on the clause of 
said section involved in this case. So far as said section was ap- 
plicable to the cases so decided by the suprême court, it was held 
by that court to be constitutional. A glance at the Horner Case will 
be instructive at this point. A United States commissioner issued 
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Ms warrant for the arrest of Horner on complaint on oath made by 
a post-ofiSce inspecter, charging that Horner on the 29th of Decem- 
ber, 1890, had unlawfully deposited and caused to be deposited in 
the post office at New York City, in the state of New York, and in 
the Southern district of New York, a certain circular to be con- 
Teyed and delivered by maU, which, in the contents thereof, as set 
forth in the complaint, concerned a lottery, and which was then 
and there addressed to Joseph Ehrman, 70 Dearborn street, Chicago, 
HL, and was inclosed in an envelope, with the postage thereon pre- 
paid, and carried by maU. The commissioner, after examination, 
committed Horner to the custody of the marshal in default of bail, 
to await the action of the grand jufy. Afterwards Horner pre- 
sented his pétition to the circuit court of the United States for the 
southem district of New York, and that court ordered that the writ 
of habeas corpus issue. The writ issued, and was served, return 
duly made, counsel were heard, and the court dismissed the writ, 
remanding Horner to the custody of the marshal. An appeal was 
then taken to the suprême court of the United States. Questions 
not germane to the présent case, relative to the jurisdiction of the 
suprême court and to the character of the circular described in the 
warrant, were on the hearing of the appeal considered and decided. 
The suprême court afflrmed the order of the circuit court dismissing 
the writ of habeas corpus, saying that "the offense, if any, was com- 
mitted within the southem district of New York," and that "the 
question of the constitutionality of section 3894, as amended, is dis- 
posed of by the décision of this court in Ke Rapier, 143 U. S. 110, 
12 Sup. et. 374, which holds that it is constitutional." It thus ap- 
pears that Horner was proceeded against in the district where the 
circular was mailed, and in which the court held that the offense, 
if any, was committed. There is now no question as to the con- 
stitutionality of the provisions of said section relating to such a 
case. We turn now to In re Rapier, 143 U. S. 110, 12 Sup. Ct. 374, 
referred to by the suprême court in the Horner Case. It was an 
application for discharge by writ of habeas corpus from arrest for 
alleged violations of said section 3894, as amended, and the question 
for détermination related to the constitutionality of said législation. 
The writ was denied, the court holding that the said statute was a 
constitutional exercise of the power conferred upon congress by 
article 1, § 8, of the constitution, to establish post offices and post 
roads, and does not abridge "the freedom of speech or of the press," 
within the meaning of amendment 1 to the constitution; that the 
power vested in congress to establish post offices and post roads em- 
braces the régulation of the entire postal System of the country, and 
that under it congress may designate what may be carried in the 
mail and what excluded; that in excluding various articles from 
the mails the object of congress is, not to interfère with the freedom 
of the press, or with any other rights of the people, but to refuse 
the facilities for the distribution of matter deemed injurious by 
congress to the public morals; that the transportation in any other 
way of matter excluded from the mails is not forbidden. The ques- 
tion raised in this case, and elaborately and ably discussed by 



468 FEDEÏIAL REPORTER, vol. 59. 

counsel, and décîded by the suprême court, wàs as tô tlie constitu- 
tionalily (rf the législation generally known as thé "Anti-Lottery 
Act," aà to "Whetlier or not it was in conflict witli the provisions of 
amendmént 1 to the constitution of the United States. The foUow- 
ing extràct from the opiûion of the court, vs^hich was delivered by 
the chiéf justice, indicatès, far better than I can describe the ques- 
tioùs involvèd and disposed of , the trend and scope of the décision : 

"We câûiiot regard the riglit to operate a lottery as a fundamental right 
infringed by the législation in question; nor are we able to see that eongress 
can be held in Its enactment to hâve abridged the freedom of the press. 
The circulation of newspapers is not prohlbited, but the government déclines 
itself to become an agent in the circulation of printed matter whicb it 
regards as Injurions to the people. The freedom of communication Is not 
abridged, wlthin the intent and rneanlng of the cOnstitutional provision, unless 
congress is absolutèly destitute of any discrétion as to what shall or shall 
not be carried in the mails, and compelled arbitrarily to assist in the dis- 
sémination pf matters condemned by its judgment through the govemmental 
agencies whlch it controls. That power may be abused fumishes no ground 
for a déniai of its existence. If government is to be malntained at aU." 

The question raised by the demurrer which I now sustain was 
not presented in any of the cases cited, and bas not, as I under- 
stand it, been decided by the suprême court. The indictment is 
quashed, and the défendants are discharged. 



MACK V. LEVY et aL 
(Circuit Court, S. D. New York. January 15, 1894.) 

1. Patents— Anticipation— Pbiob Use. 

Any reasonable doubts as to the tlme at whlch an alleged anticipating 
device was constructed should be resolved In favor of the patent. 

2. Same— Infringement Suits— Bstoppel— Contbmpt Procebdings. 

A décision, in contempt proceedings, that a certain device Is not an In- 
fringement, is not an estoppel In a subséquent suit between the same 
parties for Infringement by the manufacture or use of the same device. 
S. Same— Anticipation— Opbba-Qlass Holders. 

The Mack patent. No. 268,112, for an opera-glass holder, held not an- 
ticipated. 

In Equity. Suit by William Mack against Levy, Dreyfus & Oo. 
for infringement of a patent. Decree for complainant 

H. Albertus West, for orator. 

James A. Hudson and Edmund Wetmore, for défendants. 

WHEELEE, District Judge. This suit is brought upon patent 
No. 268,112, dated November 28, 1882, and granted to the orator for 
an opera-glass holder, on an application dated April 29, 1882. The 
patent was before this coUrt, held by Judge Shipman, In a suit be- 
tween thèse same parties, in whlch the patent was sustained, but 
limited in scope by a supposed prior construction of one Stendicke, 
(Mack V. Levy, 43 Ped. 69;) and, again, on contempt proceedings in 
that case, when what is now alleged to be an infringement was al- 
leged and not held to be, (Mack v. Levy, 49 Ped. 857;) and before this 
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court, held by Judge Ooxe, when, on new évidence, the construction 
of Stendicke was discredited, and the patent sustained witli a broad 
scope, which would include this infringement, (Mack v. Manufactur- 
ing Oo., 52 Fed. 819;) and, again, on motion with afQdavits to open 
that case, and let in proofs of an alleged prior construction by one 
Sh.oots, wMch was discredited, and th.e motion denied. The holder 
produced by Shoots, and one produced by one Cushing, as made by 
him early in 1881, hâve been set up now as anticipations; and either 
woidd, if established, apparently so narrow the scope of the patent 
as to obviate this infringement. The production of the holder of 
Shoots is somewhat involved by the évidence with the political cam- 
paign of either 1880 or 1884, and this évidence tends so strongly 
towards 1884 as to raise a very reasonable doubt whether this holder 
was made before the orator's invention in 1882. 

The holder produced by Cushing is testifled by him to hâve been 
made by him, ready for a cover to tiie handle, which a harness maJker 
put on, and to hâve been presented to his then future wife before 
her birthday in 1881, and to whom he was married December 26, 
1881; to hâve been used by both in theaters, and kept by her after- 
wards, and, after 1886 or 1887, in a blue plush bag, with her opéra 
glasses, unIJI she died, in 1890. The hamess maker testifies to cover- 
ing the handle with leather at that time. The wife's sister, in an 
affldavit, testifled to seeing it in the plush bag in 1888, and on in- 
quiry, before the taking of her déposition, gave that as the date of 
her earliest knowledge of it. In her déposition she testifies to see- 
ing it in the blue plush bag in the summer of 1882, and to seeing it 
and using it with her sister frequently in 1888. Thèse are the only 
witnesses who testify to having seen it before it was produced to be 
put in évidence. It is of brass, made of two tubes, one smaller than 
and sliding into the other, which is the handle, with a collar between 
on the larger, holding them together, and a clutch at the end of 
the smaller to take hold of an opéra glass. On a disk forming the 
outer end of the handle are engraved the given name of the wife, 
between the date of her birth, May 2, and the year 1881, which he 
testifies he put there before giving the holder to her; and the leather 
has been replaced by kid glued on, covering the handle closely from 
the disk to the collar. As the wife's sister does not testify to seeing 
it out of the plush bag before 1888, her testimony, however honest 
in purpose it may be, is not at ail convincing that it existed so early 
as 1882. The harness maker, who is a justice of the peace, being 
asked when Cushing was married, answered: "Well, from recollec- 
tion, he was married in 1881." Being asked what he meant by that, 
he answered, "From recollection, by recalling it by talking with him 
at the time I gave my affldavit;" and, being asked what transpired 
between him, Cushing, and another before that, answered, "Nothing 
any more than Mr. Cushing asked me if I recollected about covering 
a certain holder, and, by conversation with him, I recall it when he 
described it." Thèse frank statements show that, although he is 
doubtless correct about having doue such a thing for Cushing, as to 
time and description which are very material hère, he dépends 
largely upon Cushing. 
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The èngraving on thé disk looks as old as is claimed, and the wear 
upon thé ômamentation about it looks equally old or older. They 
strongly support the claim of âge, so far as their identity wlth the 
instrument is established. They seem older than thé other parts. 
The covering of the handle is testifled by experts to be much newer 
than it la 8aid;by Cushing to be, while others testify tha:t this cannot 
be told. To the eye it does seem comparatiyely new. The disk 
appears to be âoldered to the tube forming the handle wlth soft 
solder, and the joint between the tube and collar at the other end 
and ail other joints to be brazed. Thèse things tend to discrédit 
the continuons identity of this holder. Such an instrument, so pub- 
lîcly used as this is sald to hâve been, wôuld be likely to draw at- 
tention, and that no more are produced who ever saw it is singular. 
Upon much considération oî the whole, doubts which seem quite rea- 
sonable also arise as to whether this holder existed before the ora- 
tor's invention. That fitich doubts are to be resolved in favor of 
thé patent is too well settled to be, and is net hère, controverted. 
With thèse things ont of the way as anticipations, this case is the 
same as that decided by Judge Ooxe, and not the same as that de- 
cided by Judge Shipman, 

The deeiéibn by Judge Shipman on the proceedings for contempt, 
being in a suit between thèse same parties, is relied upon as con- 
clUsive against this alleged infringement; otherwise, no suggestion 
Is understood to be urged that the décision by Judge Coxe shoidd 
not be foUowed. Neither the Stendicke device, as an anticipation, 
hor the decree made by Judge Shipman, limiting the scope of the 
patent upon it as an estoppel, is brought by the défendants into 
this case. The proceedings for contempt were in their nature crim- 
inal, and not a part of the suit; and the décision upon them would 
be upon the question of guilt or innocence, and not a part of the de- 
cree. The question of infringement, although involved, obviously 
wàs not intended to be, and would not be, thereby concluded. Crom- 
well V. County of Sac, 94 U. S. 351. 

Let a decree be entered for the orator. 



DOUGHBRTY v. DOYLB et al. 

(Circuit Court, N. D. New Tork. January 22, 1894.) 

Patents— Limitation of Claim— Mince-Pie Compounds. 

The Allen patent, No. 268,972, for a dry mince-pie compound, com- 
posed essentially of cooked méat, dried fruit, sugar, and splces, "com- 
pounded dry,", if not void for want of invention, is restricted to a com- 
pound In the préparation of which no free Uquld is used, and does not 
cbver a compound in which 140 pounds of boiled clder has been added 
to each 1,000 or 1,200 pounds of the dry ingrédients. 

In Equity. Suit by Thomas E. Dougherty against Michael Doyle 
dnd Albert S. Bigelow for infringement of a patent. Bill dismissed. 

Hey, Wilkinson & Parsons, (Hey, Ephraim Banning and Jas. I. 
Kay, of counsel,) for complainant. 
'osiah Sullivan, for défendants. 
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WALLACE, Circuit Judge. Infringement îs alleged in this suit 
«f letters patent No. 268,972, granted to Henry Julian Allen, dated 
December 12, 1882, for preserved compound for mince pies. The 
défenses are want of patentable novelty and noninfringement. In 
the gênerai statement in tbe spécification tbe object and nature of 
the invention is set forth by the patentée as foUows: 

"Mince-pie compounds hâve heretofore been prepared in the wet state, 
with free water présent in the shape of wlne, cider, or other liquid, and 
put up in cans, jars, and barrels, whlch condition of the compound Involves 
a liability to ferment, decay, or mold, and in which state the compotmd is 
not easUy handled in deflnite quantities. My invention, whlle employing 
no substantially new ingrédients, is founded upon the combinatlon of old 
Ingrédients, which are combined, both chemlcally and mechanically, under 
peculiar conditions that enable me to produce a practically dry compound 
that may be put up as a dry solld in separate paclîages, which remain 
stable, and keep sweet and pure, under ail ordinary influences." 

The spécification describes the ingrédients of the compound to be 
cooked méats, sugar, desiccated applea or other fruit, and spices. 
In preparing it, the beef or other cooked méat, and the dried apples 
or other dried fruits, are chopped or ground to a suitable fineness; 
sugar, spices, and sait are added; and the ingrédients are thor- 
oughly rubbed or mixed together dry, uutil a stable compound is 
formed. The compound is then ready to be put up in suitable pack- 
ages for use, sale, and transportation. The spécification points out 
that when the ingrédients are compounded dry the sugar absorbs 
the moisture from the cooked méats, and forms a syrup, which is 
at once taken up by the dried fruits and spices, and effectuaUy per- 
meates and coats the varions ingrédients. After giving the pro- 
portional quantities of the ingrédients, and stating that thèse pro- 
portions may be varied as the taste of the operator or buyer may 
dictate, the spécification says: 

"A smaU quantlty of wine, brandy, or other liquor may be added to the 
compound while in course of préparation, or afterwards, if desired. This, 
however, Is qulckly absorbed by the dry products, and créâtes no sensible 
moisture In the composition." 

The spécification concludes by the folio wing disclaimer: 

"I am aware of the fact that the ingrédients named by me are not new 
in mince-pie compounds when compounded in a wet state, and I am also 
aware that desiccated compounds of méats and cereals hâve been prepared 
to form pemmicans, dried soups, etc., and I do not claim such." 

The claim is as foUows: 

"As an improved article of manufacture, a dry mince-pie compound, com- 
posed essentially of cooked méat, dried apples or other fruit, sugar, and 
spices, compounded dry, whereby the méat is desiccated and preserved 
without being carbonlzed, and a dry, stable composition formed, substan- 
tially as herein shown and described." 

The patentée was not the first to make a commercial mince-pie 
compound. Such an article had been made and sold in large quan- 
tities by grocers and other dealers. Nor was he the first to make 
a compound of new ingrédients. As he states in the disclaimer, 
the ingrédients were old when compounded in a wet state. In the 
old compounds f resh apples were used, and also cider, wine, or other 
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liquidé; conBequently free water was présent in tlie compound. 
The new IMng described in the spécification as made by Mm is a 
dry or solid compound, instead of tlie moist and more or less liquid 
compound previously made by the housewife and the grocer. The 
free moisture is carefully excluded f rom the new compound by using 
no liquida or fresh fruits, and mixing the ingrédients together in 
a substantially dry state. In this respect, and in this only, does 
the patented compound differ from the old ones. 

It is opèn tô doubt whether there is aiiy patentable novelty in the 
compound of the patent. It is undoubtedly true that Allen was 
the first to conceive the practicabUity of making a compound 
which eould be put up in convenient packages for sale, would keep 
for an indefinite length Qf time, and could be readily prepared for 
family use by the admixturç of water. The great conrenience of 
such a préparation commended itself quickly to the public, and led 
to the ifitroduction of a eondensed mince méat which has achieved 
an extraordinary commercial success. But the patent cannot be 
sustained unless there wfis invention in devising the compound; it 
cannot rest upon the mère thought, however félicitons, that the com* 
pound, when made, would be acceptable and pôpular. Mince-pie 
compounds are of such vârying liquidity that it seems very question- 
ablè whether any inventive faculty can be involved in making them 
more or less liquid, and it would seem that any changes in the pro- 
portions or quantities of the ingrédients necessary to make the 
compouad more or less liquid or solid would be within the ordinary 
skill of the grocer or coOk. It is shown to hâve been customary 
in making the grocer's compounds to graduate the quantity of liquid 
according to the dryness of the fruit, less being used with the cider 
apple and more with drier apples. It would seem an obvions 
thing to reduce the quantity of the liquid ingrédients, or to use 
drier fruits instead of juicier ones, if it were desired to make a 
less liquid compound, and to increase the liquid or use the juicier 
fruits if a more liquid compound were desired. AUen did but 
little more than this in using no free liquid, and using only dried 
fruit with the méat and spices. Nevertheless, his dry compound 
may be regarded as something more than the old préparations with 
a diflEerent degree of liquidity. It is a new commercial article. In 
view of its utility and value, and the presumption arislng from the 
grant of the patent, any doùbt as to patentable novelty ought to be 
resolved in favor of the patentée. 

But the narrowness of the invention, as well as the description in 
the patent, require the claim to be narrowly construed. It cannot 
be construed to cover any compound which is substantially dry 
without invalidating it as a patent for a mère improvement in de- 
gree. When is the compound sufflciently free from moisture to be 
"compounded dry" within the meaning of the claim? It is de- 
scribed as "a practically éry compound, that may be put up as a dry 
solid." It is made by a process of préparation which, when com- 
plète,' forms "a stable compound." It is one which is so dry that 
whén liquid seasoning is used no "sensible moisture" is created. 
The patentée evidently supposed that ail the moisture in the com- 
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ponnâ would be that derived from the juîces of tbie cooEed méat, 
which, as he states in the spécification, passes into the sugar, and 
couverts it into a syrup of méat, which is absorbed by the dried 
fruits. The most satisfactory criterion afforded by the description 
to détermine when the compound ia sufBciently free from moisture 
to answer the terms of the claim is found in the fact that no free 
liquid is used in preparing it, and the only moisture présent is what 
is produced by the juices of the cooked méats and dried fruits. 

It seems very clear that the condensed mince méat made by the 
défendants is not compounded dry, within the meaning of the claim. 
It is made by adding to the ingrédients described in the patent 
140 pounds of boUed cider to each 1,000 or 1,200 pounds of the com- 
pound. This is an addition in volume of about 12 or 14 gallons 
of liquid, and is more than the other ingrédients wUl absorb. When 
packed, it is a sensibly moist product, which wUl wet paper, and 
destroy paper boxes, and for this reason it is wrapped in a waxed 
paper, to prevent the moisture from injuring the outer package. 

The bill is dismissed, with costs. 



THE ETHBL. 

HODGKINS V. WELSH et al. 

(District Court, E. I>. Pennsylvanla. January 19, 1894.) 

No. 74 of 1893. 

Shippins— Shobtagb of CAEao— Evidence. 

In determlning wliether there Is a shortage of cargo consistlng of bags 
of sugar, both the consignee's output count and the intake count as 
shown by the bill of lading are controUed, when the defieiency alleged 
is only three bags, by proof that the hatches were sealed after the sugar 
was in, and opened only by the port wardens on the vessel's arrivai, and 
that there was no opportunity for loss or abstraction. 

In Admiralty. Libel by Frank M. Hodgkins, master of the bark 
Ethel, against S. & J. Welsh, to recover a balance of freight, which 
respondents assume to withhold because of shortage of cargo. libel 
sustained. 

Curtis Tilton, for libelant. 

Richard C. McMurtoil, for respondents. 

BUTLER, District Judge. The only question învolved is one of 
fact The respondents seek to hâve the value of three bags of 
sugar, (a part of the cargo,) $41.40, deducted from the freight, on 
the ground that the delivery was short to this extent The bill 
of lading acknowledges the receipt of 6,443 bags, and the respond- 
ent's output tally shows only 6,440 bags. If there was nothing 
more the claim would be allowed. While the ship is liable only for 
the cargo received the bill of lading has the force of a written re- 
ceipt, and binds her untU disproved. To discrédit it and the re- 
spondent's output taBy the libelant invites our attention to a dis- 
pute which existed respecting the intake count, and to a discrep- 
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tmcy fia the «everal ontjmt counts, and tô the manoer;tn which the 
respondents' output count was made. That there is danger of 
mistake InMÈounting -whére so many items or packages are involved, 
even undèp the most favorable circnrastances, is apparent Under 
the circiiinstances attending the respondent's count the danger is 
greatly increased. Loading the scales while they were being nn- 
loaded^ and estimating each load at six bags, might well lead to 
mistake. Extraordinary care would be required to avoid some com- 
mingling of the loads. If the case rested hère it would not be free 
from doubt The libelànt has gone further, however, and produced 
eridence that he delivered the entire cargo taken in. If the évi- 
dence is BuflQcient to éstablish the fact it settlea the controversy. 
I think it is sufflcient The master's testimony covers the entire 
groilnd-T-shows that the hatches were aealed up after the sugar 
was taken in, and were not opened until the port wardens nnsealed 
them after the vessel was docked and the respondents called to re- 
ceive their sugar— that no port was touched from the time she sailed 
until her arrivai hère, and that there was therefore no opportunity 
for the loss or abstraction of any part of the cargo. ï regard this 
testimony as more reliable than either of the counts made, and 
therefore accept it as conclusive. 
The libel is therefore sustaîned. 



THE ETHB3L. 

HODGKINS V. WELSH et tH 

(District Court, B. D. Pennsylvanla. January 26, 1894) 

No. 74 of 1893. 

AuMiBAi-TT— CosTS— Proctob's Fbk— Summary Pkoceedings. 

In summary proceedlhgs, wliere the amount Is less than $50, and Ilbel- 
ant's prootor takes the beneflt ot the rule of court dlspensing with 
libclant's stipulation for costs, no proctor's fee can be taxed In his favor, 
except by spécial allowance by the court, on a showing of spécial clr- 
cumstances; and the allowance wlll not be made merely because he had 
the testimony talsen before a commissioner, instead of before the court, 
as he might hâve done. 

In Admiralty. Libel by Frank M. Hodgkins, master of the bark 
Ethel, against S. & J. Welsh, to recover a balance of freight. The 
libel was heretofore sustained, (59 Fed. 473,) and the cause is now 
heard on motion for allowance of costs. Motion dismissed. 

Curtis Tilton, for libelànt. 

Eichard 0. McMurtoil, for respondent. 

BUTLER, District Judge. This was a summary proceeding, 
the amount being under $50. The libelant's proetor so regarded 
it, and took the beneflt of rule 72 which dispenses with the libel- 
ant's stipulation for costs. No proctor's costs were therefore tax- 
able without spécial allowance by the coui-t Such costs were 
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claimed on taxation before the clerk and disallowed. The proctor 
"now movea the court to allow the lisual costs to libelant and libel- 
ant's proctor." The "usùal" costs in summary cases were allowed 
and tazed by the clerk. What I suppose the motion la intended 
to effect is a spécial aUowance of proctor's costs under the rule 
above stated. To justify the court in doing this, something should 
appear in the case to distinguish it from ordinary summary proceed- 
ings. I do not flnd anything to so distinguish it. It was the libel- 
ant's privilège to hâve the testimony heard in court, instead of 
having it taken before a commissioner, but he elected to pursue the 
latter course. Whether this was more burdensome than hearing 
it in court would hâve been, I do not know, nor is it imporcant. 
The motion must be dismissed. 



THB UMBRIA. 

ODNABD STEAMSHIP 00., Limtted, v. COATBS. SAMB ▼. DOI/IiARD. 

(Circuit Court of Appeals, Second Circuit December 13, 1892.) 

Nos. 49, 61. 

1. Intbbbst— Affibmahcb oy Dkcrbe. 

When a decree for Ubelant, whlch Included Intereat, Is afBrmed, he, 
when appellee, Is entltled to Interest on the whole decree, unless spécial 
clrcumstances induee the court to dlsallow It Deems v. Canal Llne, 14 
Blatchf. 474, disapproved. The Blenheim, 18 Fed. 47, followed. 

& Admibaltt—Appe AL— Costs. 

On a libel against one vessel for damages to the cargo of another by 
collision and a decree against her, If the decree Is reversed on appeal by 
claimant on the ground that both vessels were In fault appéllant Is «itl- 
tled to costs. 

Motions to modify order for mandate. Denied. 

For report of the décision on the appeals, see 59 Fed. 489. 

PEB CUKIAM. In thèse cases we conclude that, upon an afBnn- 
ance by this court on an appeal from a decree of the district court 
in favor of the libelant, the libelant, when appellee, is entitled to 
interest on the whole decree, in the absence of spécial circumstances 
to induce the court to disallow interest. We adopt the rule fol- 
lowed in The Blenheim, 18 Fed. 47, and disapprove that followed in 
Deems v. Canal Line, 14 Blatchf. 474, believing the doctrine of The 
Blenheim to be founded on better reason. 

As to costs, the appéllant was put to the necessity of an appeal 
to secure a proper modification of the decrea If the libelants 
had made the Iberia a party, and insisted upon a decree against her 
as well as the Umbria, such as they would hâve been entitled to 
according to The Alabama and Game Cock, 92 U. S. 695, they could 
urge with reason that they should not be charged with the costs. of 
the Umbria's appeal. Not having done so, there is no good reason 
why the appéllant shall be required to bear the costs of a necessary 
appeal. 

The motion» to modify the order for a mandate are denied, ezcept 
aa to the clérical error in the Dollard oaae. 
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THB EXPRESS. 

THE N. B. STARBTJOK. 

THE OHARM. 

NEW YORK & CUBA MAIL STBAMSHIP CO. v. THB EXPRESS, THB 
N. B. STARBUCK, and THE CHARM. 

(Circuit CJonrt of Appeals, Second Circuit December 13, 1892.) 

No. 38. 

ÛfTBBBST— AfFIRMAKCB OF DeCHBB. 

A party who appeals from a decree in his favor In a oolllslon case is not 
entltled to jnterest on the original recovery pendlng the appeaL 

Motion to Amend Mandate. Denied. 

For report of the décision on the appeal, see 3 C. 0. A. 342, 52 
Ped. 890. 

PER OTJEIAM. The ipaitj who appeals from a decree in his favor 
in a cause of, collision is not entitled to interest on the original re- 
covery pending the appeal. Interest, in such cases, is given for 
delay in satisfying a decree. The party who appeals puts it ont 
of the power of the opposite party to pay the decree. The Eebecca 
Olyde, 12 Blatchf . 403j Heintaenway v. Fisher, 20 How. 260; The 
Blenheim, 18 Fed. 47. 

The motion to amend the mandate is denied. 



The HAYTIAN RBPUBLIO. 
UNITED STATES v. The HAYTIAN REPUBLIC. 
(Circuit Court of Appeals, Nlnth Circuit. December 18, 1893.) 
No. 149. 

L ADMIBAI.TT PHAOTICE — LlBEL OP FOEFBITURE— SECOND SeiZURB. 

A vessél which is seized under a libel of forf eiture for vlolatlng the 
revenue laws, and is releasèd on bond, Is not subject to seizure in a dif- 
férent district under a libel aUeging other violations committed during the 
same pefiod. The Langdon Cheves, 2 Mason, 59, distingulshed. 57 Fed. 
508, afflnned. 
2. Same— Rbleàsb — Bond— VALromr. 

The release bond of a vessel Is not rendered Invalid by the mère omission 
from the condition clause of the speclfied sum to be pald In case of default, 
■when the bond contalns a distinct obligation to pay the appraised value. 
57 Fed. 508, afflrmed. 

Appeal from the District C!ouirt of the TJnited States for the Dis- 
trict of Oregon. 

In Admiralty. Libel of forfeiture against the steamship Haytian 
Eepublic (the Northwest Loan & Trust Company, claimant) for 
violation of the revenue laws. Exceptions to the libel were sus- 
tained. 57 Fed. 508. The United States appeaL AflQrmed. 

John M. Qearin (Daniel R. Murphy, U. S. Atty., on the brief,) for 
the United States. 
Andros & Frank, for appellees. 
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Before McKEKNA and GILBERT, Circuit Judges, and HAN- 
POKD, District Judga 

GELBEET, Oircuit Judge. On the 6tli day of June, 1893, the 
steamsMp Haytian Eepublic was seized for forfeiture by the United 
States in tlie district court of tlie United States for the district of 
Washington for alleged violations of the revenue laws of the United 
States, by smuggllng and clandestinely introducing prepared opium, 
and for violation of the laws relating to the importation of Chinese 
laborers, committed between the 28th day of September, 1892, and 
the 28th day of May, 1893. The vessel was thereupon claimed by 
her master, and an appraisement was had, upon the order of the 
court, at the pétition of the claimant, and upon the 9th day of 
June, 1893, the vessel was released upon the claimant's bond for 
her value as appraised, and she thereupon proceeded upon her busi- 
ness. Upon the 3d day of July, 1893, at the port of Portland, Or., 
the vessel was again seized by the United States, and a libel of in- 
formation was flled by the United States attomey for forfeiture for 
acts set f orth in the libel, and other acts appearing. The acts charged 
in the libel were of two classes: First, acts of a similar nature to 
those for which she was seized in the district of Washington, and oc- 
curring prior to the date of her seizure there; second, acts in viola- 
tion of the Chinese exclusion laws, committed subséquent to her re- 
lease from the former seizure. The claimant answered, denying the 
charges of violation of the Chinese exclusion acts, but âled excep- 
tions to the other counts of the libel, setting up, in défense thereof, 
the former seizure, and the pendency of the proceedings for for- 
feiture in the district court for the district of Washington. 

AU of the exceptions were sustained by the court. Trial upon 
the issues raised by the answer resulted in a decree for the claimant. 
From the decree, the United States brings this appeal, assigning as 
error the décision of the district court in sustaining the exceptions 
to portions of the libel. It is the apjyeUant's contention that the 
pendency of the prior proceeding is no bar to the prosecution of the 
présent suit, for the reasons — ^First, that the causes of suit are not 
the same, since the acts charged in the libel in the district court of 
Oregon, while covering the same period as those charged in the libel 
in the district court of Washington, are nevertheless distinct and 
separate therefrom; and, second, that the former proceeding so 
pleaded is pending in a court of a différent jurisdiction from the 
présent proceeding, and could not, therefore, be pleaded in bar of 
the latter, even if the two causes of suit were the same. The dé- 
cision of thèse questions brings under considération the nature of 
the proceeding whereby the United States hâve seized this vessel for 
condemnation and forfeiture. The suit for forfeiture is a proceed- 
ing in rem. It can only be brought in the district court of the 
United States. The court of the district in which the seizure is had 
acquires exclusive jurisdiction of the property seized. The release 
of the vessel upon the bond for value does not change the nature 
of the proceeding. The bond so given takes the place of the veasel, 
and the court retains jurisdiction over the subject-matter of the suit 
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to ibé saime extéût, and withtiie saine' effect, as if the te^sel still 
remained in custody of tlie court. The stipulation for vaine is 
giyeni^i cases where suit is br^nglit, not to enforce a partial lipp or 
cnàrge, âgainst the vessel, buti'to fecoyer the property itself, or to 
sèll the Came, as ip th,e présent case. The bond in such a case is a 
ple^ge or substiitute for the property, "as regards ail claims that 
mày ibë made agàinst it by the j^rômotér of the suit." U. S. v. Ames, 
99 tJ. S, 36. Thete can be no doubt that the United States, the 
ppomdteç of the suit in the flistrict of Washington, could hâve 
Cliargéd against the vessel aU of the offenses against the revenue 
and iiiiQiigration laws that are included in the libel filed in the 
district 6î Oregon. Those offenses, if not known to the libelant at 
the tinie-of the seizure and flling the libel, could hâve been added 
by new <5oùiits to the libel at any time before the final decree. Ad- 
miralty îtiijjè 24; The Marinna Flora, H Wheat. 38. No authority is 
cited in wWch the question now before the court has been precisely 
decided. Il; was held in the court below that the jurisdiction ac- 
quired by tiiè court flrst making the seizure is exclusive. It would 
eeem, froflithe nature of the proceeding, that this must be so. If 
the vesâeï r^kined in custody of the court flrst seizing the same, 
ail litigatlpa affecting it, and ail remédies of the United States for 
priôr violation of its revenue, immigration, or navigation laws, would 
be nec^sarily drawn into that court. The right and remédies of 
the tfnit^d States ought not to be enlarged from the fact that the 
vessel hàs beèn released upon claim made and bond given, so long 
as the United States hâve the bpnd for value upon which to satisfy 
its demands. In the case of U. S. v. Ames, 99 U. S. 42, the court 
said, of such a bond: 

"It becaine the substltute for the property, and the remedy of the libelants, 
In case they prevalled in the suit In rem for condemnation, was transferred 
from the property to the bond or stipulation aecepted by the court as the 
substltute for the property seized." 

There ia authority for holding that in case of misrepresentation or 
fraud in obtaining the release of the vessel seized, or where the or- 
der of release was improvidently given, without proper knowledge of 
the real value of the vessel, or without proper appraisement thereof, 
the vessel so released may be recalled before final decree in the court 
in which the seizure was had. The Virgo, 13 Blatchf. 255; The 
Union, 4 Blatchf. 90; The Wanata, 95 U. S. 611. But there is no 
authority for holding that, in the absence of such spécial ground 
for reviewing the order of release, the United States may in the 
same court. Or in any other court, in any way pursue or seize tilie vessel 
after she is ço released, except for acts thereafter committed. A 
second seizure would clearly be oppressive and burdensome, and 
would be, as we bold, a departure from the gênerai rules of procédure 
that obtain'iii proceedings in rem. The présence of the res in the 
court flrst seizing the same draws to that court ail litigation affect- 
ing it. 

The doctrine of the case of The Langdon Cheeves, 2 Mason, 59, 
cited by the appellant, is not perceived to be in conflict with this 
riew, or applicable to tMs case. The question there before the 
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conrt was whether upon seizure, and release to tlie owner upon Lis 
bond, a, vessel became discharged of the liens for seamen's wages. 
The court held that after such release the vessel remained, in the 
hands of her owner, liable for ail liens legally attaching to her. It 
may be conceded, in the case before the court, that the Haytian 
Kepublic, when released in the district of Washington, was not there- 
by discharged of existing liens created by opération of law or by 
the act of her owners. 

It is contended that the exceptions shordd hâve been overruled, 
for titie reason that the record filed in support of the same discloses 
the fact that no valid or légal bond was filed in the district court 
of Washington upon the release of the vessel therein. The defect 
in the bond consists in the omission from the clause containing the 
condition of the obligation of the specifled sum that shall be paid by 
the obligors in case of .default. There is in the bond, however, a 
distinct obligation upon the part of the persons signing the same to 
pay a sum equal to the appraised value of the vessel, and we see no 
reason why a decree may not be taken against the stipulators for 
that amount. If the bond were fatally defective in form, as claimed, 
it would seem that that fact would not render the proceedings in 
the district court of Washington void, but would afEord that court 
a reason for recalling the vessel, or subjecting her to a second seizure 
in the same court, as indicated in the authorities cited above. 

The decree is aflQrmed. 



THE FKANCB. 

NATIONAL STBAMSHIP CO., Limited, v. McDONALD. 

(Circuit Court of Appeals, Second Circuit January 12, 1894.) 

No. M. 

Shipping—Negligeucb— Defective Fittings. 

The mère fact of the breaking of the handle of an ash bag, which is 
being boisted fuU from the hold, does not show that the bag was insuf- 
fldent, when it appears tliat It was a new one, In which no defect had 
been noticed by the storelieeper or those using it; that it had been filled 
and emptied several times; that the hoolî was attached to only one 
handle, which was slipped through the other; and that the break oc- 
curred at the instant of a violent jerk occasioned by the slipping of the 
Chain from the drum of the winch. 53 Fed. 843, reversed. 

Appeal from the District Court of the United States for the SoTith- 
em District of New York. 

In Admiralty. Libel by William McDonald against the steam- 
ship France, (the National Steamship Company, Limited, claimant,) 
to recover damages for personal injuries. Decree for libelant 5?, 
Ped. 843. Claimant appeals. Eeversed. 

John Chetwood, for appeUant. 
J. A. Hyland, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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WALLACJE, Circuit Jlidèè; T&e libelant, a fireman in the service 
of the SteâïQsMp, was seterely înjured Wliile assisting in the re- 
inofal of àiôhés from the vessel. The steamship, at the tiine, was 
lying alôngside her dock in the port of JSTew York, and the ashes 
were being removed f rom her stokekole in canvas bags, which were 
filled in the stokehole, and then hoisted by a chain and winch to the 
main deck, whence they were carried by liand to carts stationed on 
the dock, and their contents discharged. The libelant and two 
other men were assigned the duty of fliling the bags and hooking 
them to the chain. One of the bags, after it had been fllled, weigh- 
ing about 120 pounds, and while it was being hoisted by the winch, 
fell a distance of about 25 feet, and struck the libelant. It was 
found that the rope handle by which the bag had been attached to 
the hook had parted. 

The question for décision is whether the steamship was in fault 
for prOviding an unsafe appliance for the work which the libelant 
was rèquired to do. The district court condemned the steamship 
upon the theory that the bag was not sufflciently strong for safe use. 
While there is évidence in me record which tends to âiow that the 
accident was caused by the négligence of some of the fellow serv- 
ants of the libelant, there is none upon which négligence can be 
imputed to the steamship, aside from that which relates to the suf- 
ficiency of the bag. 

An employer dces not undertake absolutely with his employés for 
the sufftciency or safety of the appliances fumished for their work, 
He does undertake to use all.reasonable care and prudence to pro 
vide them with appliances reasonably safe and suitable. His obli 
gation towards them is satisfled by the exercise of a reasonable dili 
gence in this behalf. Before he can be made responsible for an in 
jury to an employé Inflicted by an appliance adéquate and suitable, 
ordinarUy, for the work to be perf ormed with it, there must be satis 
factory évidence that it was defective at the time, and that he knew. 
or ought to hâve known, of the defect. The décision in the court 
below proceeded upon the ground that négligence was to be pre- 
sumed from the circumstances ot the accident. In his opinion the 
learned judge said: 

"The évidence does not show anythlng ont of the usual course that should 
cause the handle of the ash bag to break while it was hoisting up. Its weak 
and Insufflclent condition must be inferred from Its breaking under such 
circumstances. I cannot regard the gênerai testimony that the bag was 
Sound and sufflcient as overcoming that fact." 

The presumption of négligence is often raised by the circumstan- 
ces of an accident, and it may be a legitimate presumption that an 
appliance which gives ont whUe it is being used for its proper pur- 
pose, in a careful manner, is defective or unflt. How far that pre- 
sumption may go, in an action by an eihploye against an employer, 
to shift the burden of proof from the former to the latter, must dé- 
pend upon the circumstances of the particular case. The mère 
fact that the appliance is shown to hâve been defective is not 
enongh to do so; it must appear that the defect was an obvions one, 
or such as to be discoverable by the exercise of reasonable care. In 
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the présent case we think the circumstances of the accident do not 
show that the bag gave way because it was not reasonably adéquate 
for the occasion, but they show that it gave way because a violent 
and unnecessary strain was put upon it. The bag was a compara- 
tively new one, made expressly for an ash bag, and of the kind cus- 
tomarily used as it was being used when the accident took place. It 
had been bought in London on the previous voyage of the steamship 
and was being used interchangeably with several other similar, but 
older, bags, which were apparently sufficiently strong. It had 
been fllled and emptied several times, as had the others, immediate- 
ly before it fell. The storekeeper, who had the custody of the ash 
bags, had not observed any defect in it. Neither had any of the 
cthers of those in the employ of the steamship whose duty it was 
to supply, or repair, or use the ash bags. The bag had two handles, 
and, on the occasion in question, was fastened to the chain by 
passing one handle through the other, and hooking that handle to 
the chain. There was no reason why the hook should not hâve 
been passed through both handles. The évidence is that this was 
f requently, if not generally, done. Hooked as it was, the whole 
etrain feU upon one handle, instead of being distributed between 
both. While the bag was being hoisted, the chain slipped off the 
drum of the winch, jerking the bag violently, and the handle gave 
way. In view of its apparently sound condition before the ac- 
cident, we cannot assume that it would hâve given way if it had 
been fastened to the hook so that the strain would hâve corne upon 
both handles instead of one, or even that it would hâve given way 
fastened as it was, except for the slipping of the chain. The évi- 
dence does not show how the chain happened to slip, and we are 
left wholly to conjecture whether those in charge of the hoisting ap- 
paratus were négligent. If they were, as they were f ellow servants 
of the libelant, their négligence cannot afford him a ground of re- 
covery against the steamship. We are satisfled that there was no 
négligence on the part of the steamship, and that the accident to 
the libelant was not a culpable one, or, if it was a culpable one, was 
caused by carelessness which cannot be attributed to the vessel. 

The decree is reversed, with instructions to the district court to 
dismiss the libel, with costs. 



The AGNES MANNING. 

BRISTOL CITY LIME CO. v. The AGNES MANNING. 

(District CoTirt, B. D. New York. January 11, 1894.) 

Salvage— Derblict. 

Fifty per cent, of the value of a vessel, and expansés, was allowed 
as salvage, when It appeared that the vessel, when picked up by the 
Uhelant's steamer, was derelict, having been abandoned a week, and 
was leasing, with 10 or 11 feet of water In her hold; that a previous 
unsuecessful attempt at towing had been made by anotber steamer; aad 
that libelant's steamer had brought her into port In safety, after 6 days' 
towing. 

v.59F.no.4- 31 
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In Admiipalty. Libel for salvage Decree for libelant 
Wheeler, ttortis & Godkin, for plaintiff. 
Benedict & Benedict, for défendant. 

BEîŒDICT, District Judge. This is an action brouglit in behalf 
of the owners, master, and crew of tiie steamship Exeter City to re- 
cover salvage compensation for services rendered the schooner Agnes 
Manning. In March, 1893, tlie steamsliip Exeter City, a merchant 
steamer bound to New York, wben about 420 miles east of Sandy 
Hook, fell in with. thé sChooner Agnes Manning, abandoned. The 
Manniiig was laden with a full cargo of coal, had been abandoned 
for aboTlt a week, was leaking, and when boarded had 10 or 11 feet 
of water in her hold. Previous to the abandonment, an effort had 
been made to tow the schooner by the eteamship Nestoria. The ef- 
fort, however, was givén up after two hawsers had been broken. 
Thereupbn the crew of the Manning left their vessel, and went on 
board of the Nestoria, which proceeded on her voyage. The Exeter 
City, about a wéek after, made fast to the Manning, put men on 
bOard of her, and, aftei? six days' towing, brought her into the port 
of New York in safety. The appràised value of the Manning is $27,- 
000, and her cargo $2,000. The service was performed at an ex- 
pense to the owners of the Exeter City of $850; The remarks of 
this court made in deciding the case of The Anna, 6 Ben. 166, Fed. 
Cas. No. 398, more than 20 yeai;s ago, where it is said: "For the 
taldhg in charge and saving of a wreck so situated the reward should 
be such as to insure at ail times the rendering of any amount of 
labor, the incurrîng of any risk, and the déviation by any vessel 
f rom any voyage, in order to supply the wreck With a crew, and make 
her présence safe," may be repeated hère. 

The libelants are entitled to a libéral salvage compensation for the 
services rendered. The only question is what would be a libéral 
compensation. It is claimed on behalf of the libelants that the 
amount awarded should very much exceed the average amount here- 
tofore given in cases of derelict, it being now apparent that the re- 
wards given are not sufficient to înduce vessels to incur the hazard 
of towing a wreck, so that commerce is impaired by the number 
of floating wrecks left abandoned, and the govemment itself has 
felt it its duty to send national vessels out in order to destroy thèse 
obstructions to navigation. This considération is not without 
weight in determining the amount of salvage in a case like this. In 
my opinion, 50 per cent, of the value of the property saved wiU be a 
libéral reward, deducting first the sum of $850, expended by the 
salvors, wMch sum Is to be first paid to them. 
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THE CAYUGA. 

LEHIGH VAL. TRANSP. CO. v. MILLBE et al. 

(Circuit Court of Appeals, Slxth Circuit December 4, 1893.) 

No. 99. 

1. Parol Evidence — Recbipts— Rblbasb and Dischaegb. 

A writlng which, besldes being a receipt, contains stipulations ot re- 
lease and discharge from ail claims growing out of a collision except one, 
cannot be disputed or controUed by paroi évidence. Association v. 
Wickham, 12 Sup. Ct. 84, 141 U. S. 564, dlstlngulshed. 

5. Release and DiacHARQB— Considération — Validity. 

Where one consents to pay in full a biU the correctness of which he in 
good faith disputes, only on condition that certain otber demands against 
bim sliall be released, such payment conatitutes a good considération for 
the release. 
8. Collision — Damages — Loss op Use — Towaqb. 

Where a barge in tow of a consort belonglng to the same owners, 
whidi can tow her with little extra expense, is Injured by the f ault of a 
strange vessel, so as to lose her trip, the value of her use as an item of 
damages should not be diminished according to the arbitrary rule which 
allows one-third of the gross earnings for towage, but only by the actual 
expense the towage would hâve caused. 
4. Admikaltt — Appeals — Commissionbr's Report — Exceptions. 

Alleged errors in a commissioner's report wlll not be considered unless 
they were clearly excepted to, so as to brlng them to the notice of the 
court below. 

6. Same— Reversal ce Erroneotjs Pindihg. 

A finding of a commissioner on a question of fact wlll be reversed 
when clearly erroneous. 

Appeal from the District Court of the United States for the East- 
em District of Michigan. 

In Admiralty. Libel by John A. Miller and others against the 
steamer Cayuga (the Lehigh Valley Transportation Company, claim- 
ants) for collision. Decree for libelants. Claimants appeal Modi- 
fied and afflrmed. 

Statement by SEVEEENS, District Judge: 

On the 28th day of April, 1890, the propeller D. M. Wilson, with her con- 
sort, the barge Manitowoc, both being then owned and employed by the 
libelants, was proceeding on a voyage from Kelly's island to Duluth under 
charter for a cargo of w^heat to be carried from the latter place to Kingston, 
and when they were in the vicinity of Port Huron the Manitowoc was run 
Into by the steamer Cayuga, a vessel belonging to the Lehigh Valley Trans- 
portation Company, the above-named appellants, and was seriously dam- 
aged. In conséquence of her injuries, the Manitowoc was obliged to go into 
dock at Détroit for repalrs, where she was detained for that purpose for the 
period of 18 days, and then retumed to Lorain, her ultimate destination. 
The resuit was that she lost her trip. The Wilson, after getting her con- 
sort into port, proceeded to Duluth, took on a cargo, which she carried to 
Kingston, and then came back to Lorain, where she joined the Manitowoc, 
It being according to the original purpose that the two vessels should corne 
to that port after discharging their cargo of wheat at Kingston. The 
arrivai of the Manitowoc at Lorain was on the 18th day of May. The 
arrivai of the Wilson at Kingston was on the 14th. The crew of the former 
vessel quit on her return to Détroit disabled. 

The liabiUty of the Cayuga for the conséquences of the collision seems 
not to hâve been much disputed. At ail events, the parties set about a set- 
tlement of the damages upon the assumption of such liability. A large Item 
In the bill presented by the libelants to the manager of the Cayuga was that 
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of $2,380.20 for repaîrs upon the Manltowoc at Détroit. Another was for 
the loss of her eamlngs durlng th& time she was delayed. There were other 
items of damage claimed, the partlculars of which will be mentioned furtlier 
on. The manager, of the Oayuga, soon after the collision, agreed to pay 
for the repairs, and sent the dock superintendent to look after them. When 
they weriB, compleled, tiie blll was made ont and sent to the libelants, by 
whom It was pald. The clalmants contend that, on this blU being presented 
to the manager of the Cayuga, with the other items above mentioned, he 
disputed its correctness, and contended that it was too large, and covered 
repairs not made necessary by thei collision, but agreed to pay the bill as 
rendered if that lî^oûld be treateft'as a settlemént of ail claims arislhg from 
the collision, exceJJt for the loss pf'the use of tbe vessel durlng' the time she 
was unfltted for service. 

The iibelants contend that thêire was no real question of the correctness 
of the bill, or of the clalmants' liability to pay it It was, in fact, paid, ajid 
the foUowlng rècelpt aiid releasê Wàs drawn up, signed, acknowledged, and 
delivered to the çlaimants: 

"For and in coksideratlon of the sum of $2,080.20 to us in hand paid by 
the Lehigh Valley Transportation Company by the hand of W. P. Henry, 
gênerai manager of said company, for and on account of the steamer Cayuga, 
and her mastér and owners, being for repairs on the barge Manltowoc by 
reasôn of tbë collision with the said steamer Cayuga in the Détroit or St. 
Clair rivpr durlng the month of April, 1890, the receipt whereof is hereby 
acknowledged aùd confessed, we, the owners of the barge Manltowoc, hereby 
release and foreivér dlscliarge the said steamer Cayuga, her master and 
owners, and the Lehigh "Valley Transportation Company, of and from ail 
claims, actions, demands, or causes of action of whatsoever name, kind, or 
nature, by reason of injuries sustaiùed by said barge ManitoTvoc by reason 
of a collision in Détroit or St Clair river between the said barge Manitowoc 
and the said steamer Cayuga, this being In full settlemént of ail claims made 
by us for Injuries to said barge Manitowoc; but it is understood that the 
clalm made by the owners of the barge Manltowoc for the loss of the use 
of the said barge Manitowoc Is left open. 

"In witness whereof we bave hereunto set our hands and seals this 21st 
day of June, 1890. 
[Signed] 

"John A. MillOT, Managing Owner Barge Manltowoc. [L. S.]" 

Attached to this was a certiflcate of acknowledgment signed by a notary 
public at Buftalo. 

The parties falling to agrée upon the otber grounds of liability, Miller and 
hls associâtes filed their libel in the court below to recover the unpaid dam- 
ages. The clalmants answered, denying fault on the part of the Cayuga, 
an. also Insistlng upon the settlemént and receipt of ail claims except for 
the Use of the Manitowoc during the time she was disabled, which settle- 
mént they alleged was made to buy peace and save litigation. Proofs were 
taken, and a decreè was passed In favor Of the libelants, flnding that the 
collision was occasloned wholly by the Cayuga's fault, and a référence was 
ordered to a commissioner to take proofs upon and report the damages. 
The Items of damage found and reported by the commissioner were as fol- 
lows: 

(a) Loss of profits which would hâve accrued to libelants under 
thelr charter, the sum of tbirteen hundred and eight dollars 

and forty-eight cents $1,308 48 

(b) Damages to Manitowoc and expenses in conséquence of col- 
lision, three hundred and eighty-one dollars 381 00 

(c) Demïirrage, three hundred and slxty-two dollars and flfty 

cents 362 50 

MakiiJg the total aniount of $2,051 98 

Upon this, interest is computed from May 20, 1890, the date of 
completlon of répairs, to date of this report, at six per cent., 
one year, ten months, and two days. 229 11 

$2,281 09 
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It is conceded that there was a clérical error in the flrst item, and that 
Ç12.26 should be deducted, tlius leaving the whole sum to be dlminlslied by 
that sum, with interest The claimants gave the receipt above mentioned 
in évidence before the colnmissioner, and testlmony was offered on both 
sides concerning the circumstances attending its exécution. The commis- 
sioner simply reported the évidence, with a copy of the instrument, and sub- 
mitted to the coiu:t the question of the proper disposition of that part of 
the case. The claimants flled exceptions upon matters hereafter referred 
to In the opinion. The court, upon correcting the small error above men- 
tioned, confirmed the report, and rendered a final dea'ee for $2,338.86, and 
the claimants bring the case hère on appeal upon the question of damages 
only. 

Moores & Goff, for appellants. 
H. C. Wisner, for appellees. 

Before BROWN, Circiiit Justice, TAFT, Circuit Judge, and SEV- 
ERENS, District Judge. 

SEVEEENS, District Judge, (after stating the facts.) 1. The com- 
missioner omitted to flnd any conclusion of law or fact involved in 
the pt-oof before him, in regard to the effect of the instrument in 
writing executed in behalf of the libelants on June 21, 1890, conceiv- 
ing the proper course to be to report the proof, and leave the dé- 
termination thereon to be made by the court; and, while there is 
no express adjudication by the court in regard to the construction 
and efEect which ought to be given to it, it is manifest from the de- 
cree that the court must hâve held that the only effect which could 
properly be given to that instrument was to conclude the libelants 
with respect to the cost of repairs incurred by the Manitowoc in con- 
séquence of the collision. 

In this we think the court erred. It is, no doubt, well-settled law 
that so much of such an instrument as is in the nature of an ac- 
knowledgment of receipt, being the mère statement of a fact, and 
not containing terms of agreement, may, as a gênerai rule, be ex- 
plained and contradicted by paroi évidence. 1 Greenl. Ev. § 305; 2 
Whart. Ev. § 1064; Weed v. Snow, 3 McLean, 265. But this in- 
strument contained more than a mère receipt. It stated that, in 
considération thereof, the owners of the Manitowoc released and 
forever discharged the Cayuga and her owners from ail claims what- 
soever on account of the injury resulting from the collision, except 
the claim made by the owners for the loss of the use of the barge 
Manitowoc. It was a release, under seal, of ail claims resulting 
from the collision except the one saved, namely, that for the value 
df the use of the vessel during the time she was disabled. This 
agreement for release was in the nature of a contract, and could no 
more be disputed or controlled by paroi évidence than any other 
instrument in writing witnessing an agreement of parties. 2 
Whart. Ev. § 1063; Wood v. Young, 5 Wend. 620; Stearns v. Tappin, 
5 Duer, 294; Pratt v. Castle, 91 Mich. 484, 52 N. W. 52; Cummings v. 
Baars, 36 Minn. 353, 31 N. W. 449; Sherburne v. Goodwin, 44 N. H. 
276. 

A release is held to include ail demands embraced by its terms, 
whether particularly contemplated or not; and direct paroi évidence 
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that a certain: claim wàs not in the minds of the parties is nqt ad- 
missible. Deland v. Maïiufacturing Co., 7 Piek, 2M; Hyde v. iBald- 
win, It tlck. 303; Sliei*l»uifne v. Goodwin, 4=4 N. H, 271. Tlie sur- 
roundiing facts and circumstances may, as in otlier cases, be shown 
in orderto apply the langnage of the instrument to its proper sub- 
ject-matter, and prevent its application to a matter not involved in 
the transaction. Littledale, S., in Simons v. Johnson, 3 Barn. & Adol. 
175; 1 Greenl. Ev. §§ 286, 288. 

In the présent case the claims were ail germane to the transaction; 
and being so, and being also included in the very terms of the in- 
strument, they cannot be excluded by proof of contemporaneous 
paroi déclarations, much less by gênerai évidence of what either 
party understood. We hâve not overlooked the case of Association 
V. Wickham, 141 U. S. 564, 12 Sup. Ot. 84, where the effect of a re- 
ceipt and release somewhat similar to the instrument in the prés- 
ent case was considered. But there the release was construed to 
hâve référence to the provisions in the policy for terminating it at 
any time, and the policy had not yet expired. Besides, it was held 
that there was no considération for the release, if that were con- 
strued as a surrender of the claim upon which that suit was brought. 
No doubt, if there were any mistake in the agreement, it might be 
reformed upon proper proceedings for that purpose; but, so far as 
appears, no complaint that this instrument was not what was in- 
tended was ever made or suggested until its effect was brought into 
controversy in the présent case. 

But it is urged that there was no considération for the release 
of the now disputed claims; and it may be that this was the 
ground on which the court below proceeded. We are satisfied, from 
the évidence of both the parties, that the item presented in the 
bills by the libelants, and on which payment was demanded, for the 
cost of repairs upon the Manitowoc, *was disputed, not on the ground 
that the claimants were not liable at ail, but because "it was exces- 
sive; and the évidence fails to show that there was any bad faith in 
taking that position. It was denied that it was reasonable, and pay- 
ment was for some time withheld, until flnally the parties got to- 
gether, and made an agreement upon the whole subject. An attor- 
ney was employed, and the writing in question was prepared and 
executed after much attention to its terms. The évidence is quite 
convincing that the manager of the Cayuga would not hâve paid 
the amount of the item demanded as the cost of repairs but for the 
stipulation that it should be received in final satisfaction for ail 
claims growing out of the collision except the one left open. Thé 
employment of a lawyer, the prolonged discussion of the subject, 
and, above ail, the express exclusion of one claim, lend strong cor- 
roboration to the testimony in proof that the payment of the money 
and the taking of the release were the resuit of concession and a 
compromise. And this would be a suf&eient considération for the 
release of other claims than the cost of repairs. 1 Pars. Cont 363, 
364; U. S. V. Child, 12 Wall. 232; Bofflnger v. Tuyes, 120 U. S. 198, 
7 Sup. et. 529. If the transaction were what the libelants now 
contend it was, the natural course would hâve been to hâve simply 
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given a receipt for the payment of that item of ilieir claims. It 
foUows that the items making up the claim for damages on account 
of injuries to the Manitowoc, and which are aggregated in the com- 
missioner's report at $381, should hâve been disallowed. 

2. The matter left open is to ascertain what was the value of the 
loss of the use of the vessel. We think this must be determined, 
from a considération of the circumstances; to mean the loss which 
the owners of the injured vessel actually sustained. The vessel was 
being towed by the Wilson, which they owned. The Wilson was 
compétent to hâve taken the Manitowoc through the trip with small 
additional expense and loss of time. We cannot see any just rea- 
son why there should be deducted, for towage, one-third of the gross 
earnings of the barge in estimating the value of her lost time, be- 
cause, as appears, there is, by usage, such an allowance when the 
service of towage is rendered by a stranger. The rule itself is an 
arbitrary one, and is not shown to be univensally foUowed. The dé- 
tention of the Wilson by the towing of the Manitowoc, if she had 
gone along, was taken into account by the commissioner, and the 
claimants got the beneflt of the allowance. 

The actual loss of the use of the barge to the owners was the 
value to them of the gross earnings she would hâve made from her 
voyage if it had not been interrupted, less the expense which they 
would hâve incurred in the accomplishment of it; and, as the means 
existed for a deflnite estimate, we think there was no error in not 
resorting to a mère arbitrary standard, and the assignment of errer 
thereon is not sustained. 

3. One of the exceptions to the coromissioner's report was that 
he refused to allow a déduction of |89 from the gross earnings of 
the interrupted voyage for the cost of the board and wages of the 
four seamen while the barge was being repaired at Détroit. The 
commissioner allowed $227.52 for the board and wages of the ofBcers 
and crew for the period of 18 days, which he found was the length 
of time the round trip to Kingston would hâve taken, and this was 
adopted by the court. It is now alleged as error that the court 
did not allow $263.77 for the wages and board of offlcers and crew, 
— that is to say, for three days more than were actually allowed. 
The argument in the brief is that, inasmuch as the seamen quit when 
the barge arrived at Détroit, the expense of their board and wages 
for 18 days at $5.80 per day — in ail, $104.40 — ^was saved to the libel- 
ants, and therefore that sum should be deducted. From what it 
should be deducted in the interest of the claimants is not stated, 
and does not readily appear; but it is a sufQcient answer to say 
that the assignment of error does not foUow the exception taken 
to the report. The party complaining was bound with reasonable 
distinctness to allège his exception, and bring it to the attention of 
the court. Failing in that, he cannot assign for error other kindred 
matter which might hâve been proper subject of exception. 

Similar observations apply to the claim madeTin the argument that 
$60.36 should hâve been added to the déductions from gross earn- 
ings on account of the towage charges back through the Welland 
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canal, wMich would hâve been incurred. The only exception made 
to the. report in this respect was that it did net allow for full ex- 
penses for towing through the Welland canal in transporting the 
cargo. The only assignment of error that can be supposed to hâve 
any relation to this subject is a gênerai one that the court erred in 
holding that the net eamings of the barge on the trip would hâve 
been the sum of |1,296.22, It is-questionable whether this assign- 
ment is sufSciently spécifie to raise the point now urged. But, if 
that objection were waived, it remains that there was no exception 
to the report which challenged the attention of the court, and de- 
manded its judgment upon the question. 

4. A further inquiry which is properly presented is whether the 
commisSioner was right in holding tiiat the libelants were entitled 
to recover the sum of $562.50 for four days' "demurrage" (as it is 
called) to the Manitowoc over and above the time required by her 
to make the interrupted trip. Libelants, in their brief, admit that 
this was a mistake of two days which should be corrected in favor 
of the claimants, and upon the argument it was further admitted 
that another day should be deducted. 

We should not feel justifled in disturbing the flnding of the com- 
missionèr upon a question of fact not free f rom doubt. By the forty- 
fourth Rule of the General Eules in Admiralty, the like powers are 
conferred upon commissioners acting on références as are usually 
exercised by masters in chancery in the equity courte. There are 
the same reasons for giying to their conclusions the same force and 
effect The rule in regard to the report of the master was stated 
by tlje suprême court in Tilghman v. Proctor, 125 U. S. 136, 8 Sup. 
et. 894, to be that his conclusions would not be disturbed unless it 
should be apparent that there was clear mistake in the process by 
which the conclusions were reached. And see Callaghan v. Myers, 
128 U. S. 617, 9 Sup. Ct. 177; Kimberly v. Arms, 129 U. S. 512, 9 Sup. 
et. 355. But we think it clear that the commissioner fell into an 
error on this subject, and that nothing should hâve been allowed. 
It was shown, without contradiction, that the Manitowoc arrived at 
Lorain on the 18th day of May, and that the Wilson reached Kings- 
ton on the 14th. The évidence showed, and the commissioner found, 
that the latter vessel would not bave arrived at Kingston until two 
àsd one-half days later than she did if she had taken the barge along 
on the whole trip. This would leave only one day and a half to 
unload at Kingston and get back to Lorain, which, upon the évi- 
dence, would hâve been an impossibility. This disposes of ail the 
errors assigned. We conclude that the net earnings should stand 
as fixed by the commissioner, less the sum of $12.26 for error, which 
was corrected by the court below, leavlng, after correction, |1,296.22. 

The other claims of the libelants are disallowed. Interest at 6 
per cent, is allowed on the above sum from May 20, 1890, to the 
date of the decree to be entered oh the mandate. The cause wiU be 
remanded to the district court, with directions to modify its former 
decree in conformity with this opinioh. The libelants wUl recover 
costs in the court below, and the appellants will recover costs hère. 
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CUNABD STBAMSHIP 00., Limited, v. NORDDEUTSCHB INS. CD. et aL 
SAMB V. BRITISH & FOREIGN MARINE INS. 00., Limited. SAME v. 
SWITZERLAND MARINE INS. CD. SAMB v. COATBS. SAMB v. 
ARNOLD et al. SAMB v. DOLLARD. SAMB v. LA HEMISPHERE 

INS. 00. 

(Olrcidt Court of Appeals, Second Circuit October 25, 1892.) 
Nos. 46, 47, 48, 49, 60, 51, 52. 

1. Collision— Damages— Loss op Cargo. 

For a total loss of cargo, Its value at the place of shipment, or Its cost, 
Including expenses, charges, Insurance, and interest, should be aUowed. 

2. Samb- Damagh to Cargo. 

If a cargo Is recovered from a sunken vessel, the différence between the 
market value of the goodB if uninjured and their value in their damaged 
condition should be allowed. That the owners obtained a rebate of duty 
on the goods because of their damaged condition is immaterial 
8. Admiralty — Appeal — Costs. 

On a libel against one vessel for damages to the cargo of another by 
collision and a decree against her, if the decree Is reversed on appeal by 
claimant therefrom, on the ground that both vessels were in fault, appel- 
lant is entitled to costs. 
i. Samb. 

Libelants in such case are entitled to a decree against the owner of the 
vessel sunk, to the same extent as though they had appealed, but without 
costs of the appellate court. 

Appeals from the District Court of the United States for the 
Eastem District of New York. 

In Admiralty. Libels by the Norddeutsche Insurance Company 
and others, by the British & Foreign Marine Insurance Company, 
Limited, by the Switzerland Marine Insurance Company, by James 
S. Coates, and by Benjamin E. Arnold and others, against the steam- 
ship Umbria, the Cunard Steamship Company, Limited, claimant; 
also by Samuel H. Dollard and by La Hémisphère Insurance Com- 
pajiy against said Cunard Steamship Company and another, — ^for 
damages to the cargo of the steamship Iberia, sunk by collision with 
the Umbria. Decrees for libelants. 40 Fed. 893. The Cunard 
Steamship Company appeals. Eeversed. 

For report of the décision on appeal from the decree of the district 
court on the libel by the owner of the Iberia against the Umbria for 
the same collision, see 3 C. C. A. 534, 53 Fed. 288. 

Frank D. Sturges and Frédéric E. Coudert, for appellant. 
Eobert D. Benedict, Wilhelmus Mynderse, ClifEord A Hand, and 
John McDonald, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAF, Circuit Judges. 

PEE CUEIAM. Thèse are suits by the several libelants, some 
against the steamship Umbria and the owner of the steamship 
Iberia, and one against the owners of the two vessels, to recover 
damages to cargo on board the Iberia, which was lost or injured by 
the sinking of that vessel by a collision with the Umbria. By the 
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decrees of the district court the Iberia was adjudged not to be in 
fault for the collision, and the libei against her owner was dismissed, 
and the Umbria was adjiidged to be solely in fault, and damages 
were awarded against hei- or her owner for the whole loss of the 
sevèral libelants. The pwner of the Umbria appealed to this court. 
None of the libelants appealed. The assignments of error by the 
àppellant raise the questions whether the Umbria was free from 
fault for the collision, whether the Iberia was in fault, and whether 
excessive recoveries were awarded to the respective libelants. 

Our décision in the case of Cyprien Fabre against the Cunard 
Steamship Company, in which we held both vessels in fault for the 
collision, mpst control the présent causes; the évidence in each of 
them as jto the circimistances of the collision being the same as in 
that case. The decrees must, therefore, be reversed, in order to 
charge the Owner of the Iberia with his share of the damages. 

We hafe examined the varions exceptions to the report of the 
commissioher upon the question. of damages, which were overruled 
by the district court, and as to which error is assigned, and find no 
error in the decrees. In some of the causes the cargo was a total 
loss, none of it having been recovered from the sunken vessel. In 
such cases, the correct rule Of damages is to allow the value of the 
cargo at its place of shipment, or its cost, including expansés and 
chargea and Insurance and interest. See The Aleppo, 7 Ben. 120. 
The commissioner correctly inclTid«d among the expenses ail the 
items which he allowed. In some of the causes cargo was recovered 
from the sunken vessel, and sold at the city of New York, after va- 
rious expenses were incurred in putting it into a proper condition 
for sale. > ïin such cases the correct rule of damages is to aUow the 
différence between the market value of the goods if uninjured and 
the value in their damaged condition. That rule was observed. 
It is ent^rely immaterial whether the owners obtained a rebate of 
duty on the goods because of their damaged condition, or whether 
they paid the whole or a part or none of the duty. This question 
was considered in the case of The Eroe, 17 Blatchf. 16. Inasmuch 
as the several decrees must be reversed, and a decree in each case 
made in conformity with the principles announced in The Alabama 
and Game Cîock, 92 U. S. 695, the àppellant is entitled to recover the 
«osts of th^s appeal. Although none of the libelants appealed, they 
are nevertheless entitled to a decree against the owner of the Iberia 
to the same extent as though they had appealed, but without costs 
of this court The Galileo, 29 Fed. 538. 

The decrees are reversed, ând the causes remanded to the district 
court, with instructions to decree in conformity with this opinion. 
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THE ALLER and THE AMERICA. 

SOULE V. THE ALLER and THE AMERICA. 

(District Court, S. D. New York. December 27, 1893.) 

Collision— Anohokagb Qkound— Raising An oh or— Bad Lookout — Signals 
Immatebial. 

The steamship A. colUded in New York harbor wlth a bark lying on 
anchorage ground, and at tbe time engagea, wlth the aid of a tug, in 
gettlng up her anchor. At the time of collision the anchor had not left 
the grotmd. There was confusion as to the whistles given by the A.; 
she asserting that she gave several signais of one blast, indicating that 
she would go astem of the bark; the bark and tug both understanding 
the signais as of two blasts. Beld, that the A. was solely in fault for the 
collision, having taken upon herself ail risks in going unnecessarily on 
anchorage ground, and for not properly observing the maneuvers of the 
bark, and avoiding her, and that the tug was not in fault; her signais 
of two blasts not having influenced the actions of the A., and the tug 
not being under any obligation to try to drag the bark out of the way 
of the Bteamshlp. 

In Admiralty. Libel by Enos O. Soûle and others against the 
steamship Aller and the steam tug America for collision. Decree 
against the Aller, and dismissing the libel as to the America. 

Wing, Shoudy & Putnam, for libelants. 
Shipman, Larocque & Choate, for the Aller. 
Wileox, Adams & Green, for the America, 

BEOWN, District Judge. Between 9 and 10 o'clock in the morn- 
ing of April 4, 1893, as the North German Uoyd steamship Aller 
was proceeding out to sea, she came in collision, when between Gov- 
ernor's and Bedloe's islands, wlth the libelant's bark, Enos Sôule, 
causing damages, for which the above libel was flled. 

The tide was flood. The bark had previously been at anchor. 
The tug America, not long before the collision, had come on the 
bark's port side, to take her in tow. For the purpose of assisting 
in raising her anchor and getting her under way, the tug had tumed 
the bark around through the southward and eastward, so as to head 
up stream; and she then ran up sufflciently to hâve the anchor ehain 
perpendicular, so that it might the more easily be heaved aboard by 
the windlass. In winding the bark around, the anchor had been 
dragged somewhat to the southward and eastward. While heaving 
in the anchor, the bark was kept in position against the ilood tide, 
by a little backing of the tug, so as to keep the bark steady orer 
the anchor chain. At the time of collision, the anchor was still 
upon the ground, though broken out. The stem of the Aller struck 
the bark on the latter's starboard side, about three feet from the 
stem, upon an angle crossing towards the port side of the bark by 
about a couple of points. The bark was so damaged that she had to 
be beached at once. 

The testimony in the case is voluminous; in parts, very conflicting; 
and on some points the testimony of the same witnesses is not con- 
sistent. The main facts below stated, however, seem to me so well 
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established by a great prépondérance of testimony, that I am con- 
strained to flnd the^ Ailler solely in fault: 

L The bark, at the time of tbe collision, and before, was, as I flnd, 
well within the prescribed limits of the anchorage ground of that 
région. She was not under way, but was engaged in heaving in 
ber ancbor. She was heading somewhere from northeast to north- 
northeast; and from the time when the Aller was a half mile or more 
away, an^ gave her flrst signal, the bark made no advance, nor any 
other ch^'fige of position that contributed to the collision; but, on 
the contràry, just before the collision, she was moved somewhat to 
the southward through fuU speed reversai by the tug. 

2. The Aller, at the time of her flrst signal, was either directly 
aheàd, Pî; a little on the port bow, of the bark; she then had the 
latter on ,ber own starboard bow, and was crossing the bark's bow 
by an angle of at least one and a half points, heading down the usual 
ChaûHel, to the east of the anchorage ground. Had she kept that 
cooirSë, she would hâve passed to the eastward of the bark by a 
broad margin; and there were no other vessels in the way, and no 
obstructions to prevènt her from going that way. 

3, When the Aller had crossed the bow of the bark, aiid Was head- 
ing down the usual channel, she jwrted her wheel without necessity, 
in an attempt to go to the westward of the bark; and whîle making 
this attempt, coUided with her, as above stated, though the bark, by 
retreating somewhat,. had aided the Aller's endeavor. 

TJpon the above facts, clearly the Aller was to blâme. The only 
probable explanation of her course is, that the pilot, when he 
changed his course, and undertook to go to starboard under a port 
wheel, supposed that the bark was fuUy under way, and moving to 
the northeastward. The fact was otherwise, as might hâve been 
perceived, upon proper attention to her. None of the persons upon 
the Aller, however, noticed that the bark was getting up her anchor, 
or that she waai not under headway. But it seems to me it might 
easily hjave been perceived. This should at least hâve been sus 
peoted from her position, and would hâve been conflrmed by observa- 
tion that she was on anchorage ground, was making no progrès», 
and had her anchor chain still overboard. The AJler's witnesses, 
however, contend that the bark was not upon anchorage ground. 
Upon the great weight of testimony, however, I can hâve no doubt as 
to the fact that she was on anchorage ground; and that" the Aller, 
therefore, had no right to go over that ground, except at her own 
risk, nor without sufiScient attention to distinguish whether the bark 
was moving, or merely getting under way. In going upon anchor- 
age ground, she took those risks. Steamship Co. v. Oalderwood, 19 
How. 241, 24:6. 

There i8A° irreconcUable conflict as to the whistles given by the 
Aller. H^er witnesses contend that her signais were of one blast, 
ipdicating that she would go to the westward. The larger num- 
Ibe^.iof witnesses from the America and the bark, as well as others 
di^inter^sted, afSrm that the Aller's signais were of two blasts. Tt 
is certain that ail on the tug and bark understood the Aller's whistles 
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to be of two blasts. It is suggested on the, part of the Aller that 
those two blasts came f rom the tug Levering, and not from the Aller. 
Considering the respective positions of the three beats, it does not 
seem to me probable that such a mistake should bave been made. I 
do not flnd it material, however, to détermine the fact on this point, 
becanse there is no doubt, from the testimony of the pilot of the 
Aller, that he understood the tug's answering signal to be of two 
blasts; and if his signal was of one blast only, then the tug's answer 
wâs a contrary signal when the vessels were nearly half a mile 
apart, — certainly more than a third of a mile. As the Aller at 
that time was not going over 10 or 12 knots, she would hâve had no 
difflculty in stopping before the collision by reversing at once. She 
did not reverse nntU considerably later. 

For the Aller, it is further claimed that the tug should be held 
in fault, because her captain admits that if the Aller ha:d given a 
signal "of one whistle when a mile away" he could hâve avoided the 
collision by going ahead with his tow; and that, therefore, he 
should bave done so. As the primary fault, however, was on the 
Aller, and as the tug reaUy did nothing to contribute to the colli- 
sion, and was not under way, the latter cannot be held in fault for 
omitting to take more affirmative measures to avoid collision than 
she took, except upon clear and satisfactory évidence sufflcient to 
cast upon her a légal duty to take such measures. The City of New 
York, 147 U. S. 72, 85, 13 Sup. Ct 211. The évidence hère is insuffi- 
cient for that purpose. There is too much doubt whether the sig- 
nais of the Aller were not of two blasts, instead of one. It is cer- 
tain, as I bave said, that the captain of the tug, and ail the others, 
understood them as of two. But besides this, I am of the opinion 
that the tug and bark, not being under way, and being engaged in 
heaving the anchor, and being stationaryby land, were under no ob- 
ligation to start up and drag their anchor in order to get ont of the 
way of the Aller; but, on the contrary, it was whoUy the duty of 
the Aller to keep out of the way of the tug and bark, and no duty 
-devolved on the bark and tug to maneuver to avoid collision until 
the danger of it, by the AUer's inability to avoid her, became ap- 
parent. The signais of two blasts which the tug gave, did not con- 
tribute to the collision, because they did not in the least influence 
the action of the Aller. Had the Aller, on the contrary, acted in 
conformity with them by going to the eastward, no collision would 
hâve happened; and as soon as it was perceived that the Aller was 
tuming to the westward, involving danger, the tug reversed her 
«ngines fuU speed, and did ail that was within her power to avoid 
the accident. 

Decree for the libelant against the Aller, and dismissing the libel 
as against the America, with costs. 
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KOETON et al. V. DONALDSON et aL 
(OIrciilt Cotirt of Appeals, Seconcl Circuit Jamiary 12, 1894.) 

: . . ' ;' NO._52. 

Collision — Foo-^Ikattbntion to Sionai.s— Bxcbssivb Spbkd. 

A vessel 'Whlch hears a £og $ignal at three miles distance with sueb 
distinctneaj as to enable lier to correctly locate an approaching vessel as 
being about a point on her starboard hand is cliargeable wlth notice of 
subséquent signais which Indicàte a change of course so as to cross her 
bows; and i(, through inattention, she fails to hear them, but continues 
at full speedv uutll a near signal iadicàtes a situation so crltical that It 
Is too late to reverse with safety, she Is chargeable with fault contrlb- 
utlng to the collision. 

Appeal from the District Court of the United States for the 
Northern District of New York. 

In Admiralty. Libel by John Donaldaon and others against the 
steamer Kate Butteroni, Charles E. Norton and others, claimants, 
for collision. There was a decree below for divided damages. 
Claimants appeal. Affirmed. 

Harrey D. Goulder, for appeUants. 

Clinton, Clark & Ingram, (0eorge Clinton, of coùnsel,) for appel- 
lees. 

Before WALLACE, LACOMBEy and SHIPMAN, Circuit Judges. 

WALLAGE, Circuit Judge. This is an appeal by the owners 
of the steamer Kate Butteroni from a decree of the district court 
■ for the northeri» district of New York, dividing the damages (|13,- 
736.80) resulting from a collision between that vessel and the steam 
propeUer Cuba, a^id adjudgiug both vessels in fault. In deciding 
the cause the district judge did not render any opinion. The own- 
ers of the Cuba hâve not appealed. 

The collision took place on Lake Huron, June 16, 1890, about 
10:30 A. M., in a fog, which had set iu about an hour and a half 
before. The Butteroni was proceeding down the lake, with two 
sailing vessels in tow on a hawsef. one bçhind the other. She was 
on a course S. E. by S. ^ S., and was going at a speed of about five 
miles an hour, which was her full speed, incumbered as she was. 
The Cuba was proceeding up the lake on a course N. by W. half 
W., without cargo, and going at a speed of eleven miles an hour. 
Although th^ fog was so thick that vessels could not discover one 
another within a distance of three or four hundred feet, the col- 
lision was wliolly inexcusable. TJiere was no wind, there was 
ample sea room ; each vessel, wheji she discoyered the other to be 
approaching, was on the regular course, substantially, of vessels 
navigating that part of the lake; each was properly manned and 
equipped; and each, while she was approaching the other, was 
properly sounding fog signais, in accordance with the régulation 
which requires such signais to be sounded at intervais of not more 
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tlian one minute. Wheii the vessels were three miles apart each 
heard the fog signais of the other, and heard them so distinctly 
that those on board each vessel assumed to be able to locate their 
bearing accurately; and from this time until the collision took 
place each should hâve heard the fog signais of the other at the 
regular intervais, and any other signais which either might choose 
to give. Under such circumstances, if they had been proceeding 
at moderate speed, and been vigilant in observing signais, there 
shonld hâve been no difQculty on the part of either in loeating the 
bearings of the other as they drew near together, and taking proper 
measures to avoid collision. 

The facts of the collision, other than those which hâve been men- 
tioned, are involved in the conflict of testimony usual in this class 
of cases, and we shall content ourselves with stating our conclu- 
sions in respect to them without attempting to détail or analyze the 
évidence. 

When the vessels first heard one another's fog signais each had 
the other a very little — probably less than a point — on the star- 
board bow. The Butteroni correctly located the bearing of the 
Cuba by the latter's fog signais, but the Cuba located the bearing 
of the Butteroni as right ahead, or between that and half a point 
on her port bow. The vessels maintained their previous courses 
for a time, and then the Cuba altered her course half a point to 
starboard, and gave the Butteroni a signal indicating her intention 
to pass the latter port to port. Not getting any response from the 
Butteroni to this signal, the Cuba, after hearing the fog signais of 
the Butteroni two or three times, and judging from them that the 
vessels were on converging courses, gave the Butteroni another 
signal to pass port to port, and altered her course one point further 
to starboard, and slackened her speed. Getting no response to this 
signal, and discovering from subséquent fog signais of the Butteroni 
that the vessels were still drawing across each other's bows, the 
Cuba gave the Butteroni another signal to pass port to port. This 
last signal was immediately answered by a like signal from the 
Butteroni, which indicated that the vessels were in a situation 
where risk of collision was imminent, and thereupon the Cuba im- 
mediately reversed her engines and hard-ported her helm. Her 
headway had not been stopped when the vessels came together. 
After the Butteroni first heard the Cuba's fog signais, she pro- 
ceeded without change of course or speed until the last passing 
signal of the Cuba was given and answered. At that time the 
vessels were not more than a quarter of a mile apart. Immediately 
upon answering the Cuba's signal, the Butteroni hard-ported her 
helm, but she kept on at full speed until the vessels struck. The 
port bow of the Butteroni struck the bluff of the port bow of the 
Cuba. 

No appeal having been taken by the owners of the Cuba from the 
decree adjudging her guilty of fault, the only question we hâve to 
décide is whether the Butteroni was also guilty of contributory fault. 
It is doubtless true that during the earlier period of the approach 
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of the two vetfeids the signais from the Cuba indîcated to the But- 
teroni that the Cuba was appacently taking a course by whicli sbe 
would pass safely on the Butteroni's starboard hand. But the sub- 
séquent signais from the Cuba — ^both fog signais and signais for 
passing port to port — should haveadmonished the Butteroni that the 
Cuba had changed her course, and was drawing across the course of 
the Butteroni. If the Butteroni did not hear those signais, especially 
the signais for passing, it must hâve been owing to the want of 
vigilant attention on the part of those in charge of her navigation. 
They had heard the earlier ones distinctly, and had located their 
bearing with accuracy. During the interval between the first and 
second passing signais, as well as between the second and third, 
the Cuba repeated her fog sigûals regularly. The prolonged blasts 
of the passing signais ought to hâve been heard even though, when 
they were being sounded, the Butteroni was sounding her fog sig- 
nais. We are constrained to believe that after the Butteroni found 
that the beàring of the fog signais of the Cuba had steadily broad- 
ened on her starboard bow, those in charge of her navigation as- 
sumed that the Cuba would pass well on the Butteroni's starboard 
hand, and relàxed their observation of the Cuba. It is possible she 
mistook the fog signais of the Alcona, a steam vessel approaching 
her on a paraUel course, but well to the starboard, for those of the 
Cuba. If, owing to inattention, the Butteroni omitted to hear the 
signais of thè Cuba, she caaonot escape responsibility for the consé- 
quences; she is responsible to the same extent as though she had 
heard them. Chargeable with notice that the Cuba was drawing 
across her bows, it was certainly her duty to slacken speed as soon 
as risk of collision was involved, if it was not her duty to stop and 
back. She did not do so, but kept on at fuU speed until the near 
signal of the Cuba indicated the situation to be so critical that it 
was too late for her to reverse with saf ety. It is impossible to 
flnd upon the facts of the case that this fault did not contribute to 
the collision. As this fault was a violation of one of the statutory 
rules intended to prevent collision, it is presumed that it did con- 
tribute to the collision; and the burden rests upon the Butteroni 
of showing not njerely that her fault raight not hâve been one of 
the causes, or that it probably was not, but that it could not hâve 
been. The Pennsylvania, 19 Wall. 125. As we are clearly of the 
opinion that the Butteroni was in fatilt for the reasons already 
given, we deem it unnecessary to consider whether she committed 
any other fauits which contributed to the collision. 

The decree of the district court is aflSrmed, with the costs to the 
appeUees of this appeal, and the cause remitted to the district court 
to decree accordingly. 
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BUEGUNDBR v. BROWNB et al. 
(Circuit Court, D. Washington, S. D. December 11, 1893.) 

l. RKMOVAL— TiMB OF FiLING PETITION IN FEDERAL COURT. 

It Is sufEcIent excuse for not filing the pétition In thé fédéral court 
on tlie day regularly set for the beginning of the first term after the 
pétition and bond were filed In the state court, being November 5th, that 
defendant's attorney inquired of the clerk when the term would begln, 
and was told that the flrst day would be December 5th; it appearing 
that, owing to the absence of the judge, no court was held until that date. 

Z, Same— Sbpahablb Conthoverst. 

Where a part of the relief asked is that certain promissory notes, not 
yet due, which are aUeged to hâve been given by certain of the défend- 
ants in considération of an alleged fraudulent conveyance, and trans- 
ferred by the payée to the other défendants as collatéral security for 
alleged indebtedness, be surrendered up by the latter, and returned to 
the makers, such makers hâve no separable controversy from the holders 
of the notes; nor bas one holder a separable controversy from the other 
holders, ail being jointly Interested In the notes as collatéral security. 

In Equity. Bill by B. Burgtmder, receiver of the McConnell- 
Ohambers Company, to subject assets of the corporation alleged 
to hâve been conveyed to défendant E. S. Browne and others. 
Heard on motion of plaintiffi to remand to the state court Granted. 

Cox, Teal & Minor, for complainant. 
Phillip Tillinghast, for défendants. 

GrlLBERT, Circuit Judge. This cause was removed to this 
court from the superior court of the state of Washington for Whit- 
man county upon the separate pétitions of Browne and Maguire, 
défendants, citizens of Idaho, and the Vermont Loan & Trust Com- 
pany, a corporation created under the laws of Dakota, upon the 
ground that, as to each of said petitioning défendants, the plain- 
tifî's cause of suit was a separable controversy. Motion is now 
made to remand upon two grounds: First, that the transcript 
was not filed in this court in apt time. Second, that the contro- 
versy is not separate or separable as to either of said défendants. 

The suit is brought by B. Burgunder, a citizen of Washington, 
the receiver of the MeConnell-Chambers Company, an insolvent 
corporation, to subject to the payment of debts of said corporation 
certain property which is alleged to hâve been transferred to the 
défendants. The bill of complaint allèges: That the insolvent 
corporation, for the purpose of defrauding its creditors, fraudulent- 
ly transferred to said Browne & Maguire, for a considération of 
150,841.68, a stock of merchandise, the true value of which was» 
167,189.37, and that in payment therefor the said corporation re- 
ceived from the said défendants a debt of W. J. McConnell, one of 
the members of said corporation, amounting to $8,500, but which 
was of no value whâtever; certain shares of stock in another cor- 
poration, tàkèn at $1,600, but actually of no value; a certain stock 
of hardware, taken at $7,500, but worth no more than $3,000; the 
assumption by said défendants of certain outstanding liabÙitiès 
v.59F.no.5- 32 
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of the insolvent corporation upon Qoupons, ainounting to $5,1^5.73; 
the remainder in the promissory notes of said défendants, payable 
in one aijd, twp years from date. That the stock of hardware has 
been mortgagéd to certain other défendants to secure an alleged in- 
debtedness of $5,000 due from said insolvent, and the said promis- 
sory notes hâve been transferred and delivered to the Vermont 
Loan & Trust Company, the Pullman State Bank, a corporation of 
the State of Washington, and to R. M. Sherman and J. W. Corbett, 
whose citizenship is not stated, as security for an alleged debt due 
them from said insolvent, the amount of which debt is elsewhei< 
in the bill declared to be unknown to the complainant. 

The prayer of the bill isfor a gênerai accounting by the varions 
défendants to whom the assets of thç corporation hâve been trans- 
ferred, and that the transfer to Browne & Maguire be set aside, 
and that the property sold to them by the insolvent be surrendered 
to the complainant, upôn the delivery by the complainant to the 
said défendants of the said promissory note of McConnell for |8,500, 
and their own notes, when delivered up by the parties to whom the 
same were transferred by the insolvent, and that, in case said 
notes cannot be so delivered up, the said défendants Browne & 
Maguire be allowed crédit for the same upon the said sale, 
and that the "Vermont Loan & Trust Company, and the other de- 
fendants to whom said notes and other choses in action hâve been 
transferred, be decreed to surrender the same to the receiver, and 
that the assets and property of said corporation be reduced to 
money, and an account taken of its indebtedness to ail of the de- 
fendants, and thât the moneys realized be paid pro rata upon the 
debtis of said corporation. 

It is claimed that the cause should be remanded because the 
transcript was not flled on the flrst day of the présent term of this 
court. The flrst term of this court after the pétition and bond for 
removal were flled in the state court was regularly set for >the 5th 
day of NoVember; but, owihg to the absence of the judge, no court 
was held until the 5th day of December; at which date the tran- 
script was flled. It satisfactorily appears by the affldavit of the 
attorney representing the défendants that he tnade inquiry of the 
clérk as to the time when the term would begin, and was informed 
that the flrst day of the term would be thé 5th day of December. 
This excuse is sufftcient, under the authority of Eailroad Co. v. 
Koontz, 104 U. S. 5; Hall v. Brooks, 14 Fed. 113; and the motion 
to remand upon that ground must be denied. 

The conditions under which a cause may be removed to the 
fédéral courts upon the ground that, as to the parties removing 
the same, a separable controversy exista, are deflned in the case 
of Fraser V. Jënnison, 106 tJ. S. 191, 1 Sup. Ot 171, in which Mr. 
Chief Jus^de Waite said: 

"ïhere must ^xlst in the suit a separate and distinct cause of action, on 
wlilcli a separate and distinct suit mlght properly hâve been brought, and 
•complet© relief afCorded as to such cause of action, wlth ail the parties on 
one slde of thàt controversy citizens of différent states from thoae on the 
other." , 
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'Applying the doctrine of that décision to this case, it will be 
Been that the cause of suit, either as to Browne & Maguire or the 
Vermont Loan & Trust Company, is not separable. In the case 
of the Vermont Loan & Trust Company, it is alleged that that 
corporation, together with several other défendants, has received 
the promissory notes which were given by Browne & Maguire, to- 
gether with numerous other assets of the insolvent corporation, 
as security for the debt which the corporation owed them. The 
Vermont Loan & Trust Company is jointly interested in thèse 
securities with the other parties to whom they are transferred, and 
the rights of the Vermont Loan & Trust Company cannot be de- 
termined without the présence of the others. 

In the case of Browne & Maguire, it is shown that the promis- 
sory notes which they gave as part of the purchase price of the 
property received by them, which notes amounted to more than 
$28,000, and are not yet due, are part of the securities transferred 
to the Vermont Loan & Trust Company and to the other défend- 
ants. A portion of the relief prayed for is that thèse notes be de- 
livered up by the parties to whom they are transferred, and that 
they be surrendered back to Browne & Maguire. The Vermont 
Loan & Trust Company, and the others interested with it in thèse 
securities, must necessarUy be brought into a suit which has this 
object in view. It is urged that the Vermont Loan & Trust Com- 
pany and the other défendants holding the securities hâve no in- 
terest in the controversy between the complainant and Browne & 
Maguire, because it is alleged in the bill that the transfer of se- 
curities to them was fraudulent, and that they hâve no real in- 
terest in the same; and référence is made to the case of Barney 
V. Latham, 103 U. S. 205, which holds that the présence of a formai 
défendant against whom no relief is sought will not defeat the 
right of the real party défendant to the removal of the suit, and 
to the case of Construction Co. v. Simon, 53 Fed. 1, where it was 
held that a party occupying the position of a stakeholder or 
garnishee was not a necessary party to the controversy. In this 
case, however, it does not appear that the persons to whom the 
securities were transferred are formai parties, or that they hold a 
position analogous to that of a stakeholder or garnishee. It does 
not appear from the bill that thèse parties admit that they hâve 
no real interest in the notes. On the other hand, it is averred in 
the biU that the securities were transferred to the parties holding 
the same, to secure an indebtedness, but that the amount of the in- 
debtedness is not known. Nothing appears in the bill from which 
the court may infer that the right of thèse défendants to the se- 
curities they hold will not be asserted and prosecuted in this suit. 

The motion to remand is allowed. 
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FABRB T. OUNARDSTEAMSHIP CO., Limited. 

(Circuit Court of Appeals, Second Circuit October 31, 1892.) 

No. 45. 

CiKCutT Courts ,0F Appeals^Cbrtifting Questions to Suprême Court. 

Oertlflcatlon cannot be granted where no new or dlfflcult questions of 
law are presented, and the mlxed Issues of law and fact could be re- 
viewed satisfactorlly only ôûéxamlnation of thé entire record. 

Appeai from the District Court of the United States for the East- 
ern District of New Yorii. 

Motions by appelles for reargument, or for certification of certain 
questions to the suprême court of tlie United States for instruc- 
tions, and by appellant for reargument. Motion of appellee de- 
nied, and decree modifted on appellant's motion. 

For report of the décision on the appeai, see 3 C. G. A. 534, 53 
Fed. 288. 

The questions upon whi^h appellee asked a reargument or a cer- 
tification to the suprême court were as foUows: 

ITiiîst. Wbetber the amendi^^nt to the collision rujes, proposed by the In- 
ternational Dfiarlne conférence of l8S9, which is contained in the last clause 
of article 16, as proposed by ihat conférence, (International Marine Confér- 
ence 1889, vol; 3, pp. 56, 63,) Is a déclaration of the law as It previously ex- 
Isted, or is a new rule proposed which has not yet become law. 

Second. Whether It is the law that when a steam vessel, navigatlng at her 
lowest rate of speed in a fog, hears the whistle of another steamer forward 
on either bow, it is her duty to "proceed circumspectly," or whether it is 
her duty to stop in ail cases. 

Thlrd. Whether It is the duty of the navlgator of a steamship, under such 
clrcumstances, to act in accordancè wlth good seamanship, or whether there 
Is any other rule or duty for him, and, if so, what? 

Fourth. Whether a court can lawfuUy décide that the navlgator of a 
steam vessel hàs acted ôtherwise than wlth good seamanship in pursulng 
a course of action which Would hâve avolded collision, If an assumption as 
to the oonduct of an approachlng vessel (which assumption he hadi the right 
to make, and upon which assumption he acted) had not proved, in fact, to 
be erroneous, by reason of wrongful and reckless navigation of such other 
vessel. 

Fifth. Whether, on the facts found in the opinion of the court, viz. that the 
Umbria was navigatlng wrongfully in a fog at a speed of 19% knots an hour, 
that she came In view of the Iberia at a distance of about 900 feet,, bearing 
about flve points on the Iberia,'s port hand, and that she struck the Iberia so 
near the stem that. If the Umbria had been navigatlng at a moderate speed, 
there would hâve been no collision, it must not be held, as matter of law, 
that the cause of the collision was the wrongful speed of the Umbria, and 
that the fact that the Iberia had not, previous to the Umbrla's coming in 
sight, stopped, .was not contributory to a collision. 

Sixth. Whether the master. of the Iberia, hearlng the Umbrla's whistle two 
points on his port bow, and iwrting two points, and hearlng thereafter four 
or flve whistles from the Umbria at an Intervfj of not niore than a minute 
apart, so changlng thelr bearing to port that, when the Umbria was seen, 
she bore about flve points on the port hand, and assuming, as he had a right 
to do, that; the Umbria was going at a moderate rate of speed, and would 
therefore pass under his stem, (which the Umbria woidd hâve done if she 
had been gohig at a moderate rate of speed,) and having already passed two 
steamers In safety In the same manner, was requlred by any) rule of law or 
of good seamanship to pursue, not the same course, but a différent one, after 
he heardi the Umbrla's whistle, from that which he had pursued with safety 
before. 
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Seventh. Whether the rule of damages Is, as stated In the opinion of ;the 
court, "llmiting the recovery to tlie value and the interest from the time of 
loss, unless there is a loss of freight which would otherwise hâve been earned 
upon the particular voyage in which the vessel is lest;" or whether the fol- 
lowing should not be added: "or upon a contract, the performance of which 
had been entered upon at the time of the loss." 

The question upon which appellant asked a reargument was aa 
follows: 

As to whether or not the appellant's exception to the allowance of the 
claims of seamen, amounting to two thousand eight hundred and flve francs 
and twenty-five centimes, should not be sustalned, and said claims be dis- 
aUowed on the ground that said claims were not proved, and for such other 
relief as the appellant may be entitled to recelve. 

Frank D. Sturges, for appellant 
Robert D. Benedict, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. However désirable it might be that a review of 
this case be had in the suprême court, in view of the f act that the four 
judges who heard it at circuit and in this court are divided in opin- 
ion, we cannot see that it is a proper case for the certification to 
that court of spécifie questions or propositions of law. No new or 
diflcult questions of that character are presented, and the mixed 
issues of law and fact could only be reviewed satisfactorily upon 
an examination of the entire record. 

The amount allowed by the commissioner, and approved by the 
district court, (f2,805. 25c.,) for lost eflfects of seamen of the Iberia, 
should be reduced in the amount of f2,365. 25c. by reason of in- 
sufflciency of proof. As to the residue, (f540.,) though there is the 
same lack of évidence, we do not find a proper exception to the al- 
lowance. 



EDISON BLECTRIC-LIGHT CO. v. UNITED STATES BLECTRIO- 

LIGHTING CO. 

(Circuit Court of Appeals, Second Chrcuit October 22, 1892.) 

No. 35. 

Appbai-— Procebding Below after Afpiiimancb— Suspension of Injunction. 
The afiirmanee, In a circuit court of appeals, of a preliminary order or 
interlocutory decree grantlng an injunction, does not deprive the circuit 
court of Its Inhérent power temporarlly to suspend such injunction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York, 

Motion to amend mandate on aflarmance of interlocutory decree 
granting an injunction. Denied. 

For report of the décision on appeal from the decree, see 3 0. 0. 
A. 83, 52 Fed. 300. 

Edmund Wetmore, for the motion. 
Olarence A. Seward, opposed. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 
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PEB OURIAM. The motion to amend the fôrm of mandate in 
this case by insèrting a clause to tlie effect thât the same is "with- 
out préjudice" to an application tq the circuit court for a further 
suspension ïof the injunction is denied. The afflrmance in this court 
of a preliminary order or an interlocutory decree granting an in- 
junction doesnot operate to deprive the circuit court of the power, 
inhérent in it, temporarily to suspend such injunction, upon suflS- 
cient cause shown, after proper notice, whenever the ends of jiis- 
tice call for the exercise of such power. 



HOEST et al. v. MEKKLHY et al. 

(OIr«ult Court, N. D. Californla. January 17, 1894.) 

No. 11,605. 

CiEctriT Courts— JtTRisDicTioNAii Amount — Real Controverst. 

When it appears from the plaintiffl's own testlmony that one of the 
causes of action pleaded never bad any existence, and the rçmainlng mat- 
ters are not of sufficient value to support the jurlsdiction, the case must 
be dismissed. 

At Law. Action by Paul R. G-. Horst and others against B. J. 
Merkley and others. Dismissed for waht of jurisdiction. 

Boyd, Pifield & Hoburg, for plaintiffs. 
Robert T. Devlin, for défendants. 

GILBERT, Circuit Judge. The plaintiffs bring an action against 
the défendants for the recovery of moneys advanced, and for dam- 
ages sustained by reason of the brèach of a contract. On the trial 
the question arises whether or not the matter in dispute is sufficient 
to bring the case within the jurisdiction of the court. It is alleged 
in the complaint that the plaintiffs and the défendants entered into 
a contract whereby the latter were to sell and deliver to the former 
24,000 pounds of hops growiûg upon certain premises, the same to 
be delivered between August 15 and October 1, 1891, for which the 
plaintiffs were to pay défendants 17 cents per pound; that under 
said contract the plaintiffs made advances of money to the défend- 
ants, and the défendants delirered to plaintiffs on August 21, 1891, 
10,046 pounds of the hops, leaving a balance due the plaintiffs on 
said adrances in the sum of $775.73; and that the défendants re- 
fused to deliver the remainder of the said hops under the contract, 
tô the plaintiffs' damage in the sum of $1,500; and for both said 
Bums demand is made for judgment. The défendants admit the 
claîm for advances, but deny that they faUed to perform the con- 
tract, and deny the plaintiffs' claim for damages, and for counter- 
claijdd demand damages of $1,000 against the plaintiffs, alleging that 
the plaintiffs refused to reçoive the hops under the contract 

The only évidence offered on the trial concerning the breach of 
contract îdleged in the complaint was that of one of the plaintiffs. 
He testifled that iit the latter part of Pebruary, 1892, some four or 
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fiye months subséquent to tlie date at which the hops were to hâve 
been delivered under the contract, the price of hops rose to such a 
ûgure that the excess of the market price at that time over the 
price contracted for, on the uudelivered hops, would hâve amounted 
to the gross sum of |1,500. He admitted, hovt'ever, that at the time 
when the hops were to hâve been delivered, and for some time 
thereafter, the market price of hops, such as those contracted for, 
was considerably below the contract price, and that during Sep- 
tember and October, 1891, he could readily hâve bought hops equal 
in quality and value to those contracted for at 14 or 15 cents per 
pound. The évidence in the case shows, moreover, that the plain- 
tiffs, at and before the time flxed for the delivery, were contriving 
to avoid their obligation to receive the remainder of the hops, and 
that they flnally refused to accept the same, alleging as their rea- 
sons therefor that no written notice of the time of delivery had been 
given them, as required by the terms of the contract, and that the 
delivery, when made, was made after business hours on the last 
day of the period limited in the contract At the close of the évi- 
dence the plaintiffs waived their claim of damages. 

From the plaintiffs' own testimony, it îs évident that there was 
not only no damage to them from the failure — ^if failure there were 
— of the défendants to comply with the contract, but that they de- 
rived a beneflt therefrom. The plaintiffs' claim of damages is 
therefore clearly ûctitious. This is not a case of failure of proof, 
or of the waiver of a portion of a demand which had been really in 
dispute. It is a case where the plaintiffs' statement of the facts — 
the facts upon which the claim of damages was formulated in the 
complaint — conclusively proves that the cause of action never ex- 
isted. It is the duty of the court, of its own motion, to dismiss a 
case, whenever it shall be made to appear that the facts upon which 
its jurisdiction dépends do not exist. Had the facts which the 
plaintiff now testifles to "been specially declared upon, in the com- 
plaint, a demurrer to the complaint for want of jurisdiction would 
hâve been sustained. Instead of appearing upon the pleadings, 
the facts are disclosed upon the trial, through the plaintiffs' own 
admission in open court. The resuit is necessarily the same. 

In an action of tort, it is true the plaintiff may allège his damage 
in such sum as he may deem proper, and the jurisdiction will be sus- 
tained, notwithstanding the fact that a jury may assess the dam- 
ages at a sum far below the jurisdictional amount. Gordon v. 
Longest, 16 Pet. 97; Hynes v. Briggs, 41 Ped. 468. But if it ap- 
pear from the plaintiff's own testimony, or that of his witnesses, 
that a verdict for damages in |2,000 would be so clearly excessive 
as to require the court to set it aside, the case will be dismissed 
for want of jurisdiction. Maxwell v. Eailroad Co., 34 Fed. 286; 
Lee V. Watson, 1 Wall. 337; Hilton v. Dickinson, 108 IT. S. 174, 2 
Sup. et. 424; Bowman v. Railway Co., 115 U. S. 611, 6 Sup. Ct. 192. 
In Hilton v. Dickinson, supra, it was said by the court: 

"It is undoubtedly true that, untU it Is In some way sliown by the record 
that the sum demanûed is not the sum in dispute, that sum will govern, in 
aM questions of Jiu-isdlction; but it is equally trae that, when It Isi shown 
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tbat tiké 8ttm demanded Is not the real mattar lu dispute, the stim showit, 
and not tbe sum demanded, wlll prevail." 

In thls caise the plainti£Es' demand for $775.73 advances is ad- 
mitted by the défendants, and the only matter in dispute is the 
défendants' counterclaim of $1,000. The cause must therefore be 
dismissed for want of jurisdiction. 



CE OHAMBRUN T. SCHHRMERHORN, 
(Circuit Court, S. D. New York. Jaauary 11, 1894.) 

L Tkusts-^Aobbbmknt Absolutb in Terms— Evidence. 

By a contraçt between parties ta. oonfldeatlaj relations, slmllar to. If not 
tedînlcally, those of attomey and client, one of them, interestçd In certain 
litigatlons, agreed, in considération af services rendered thereln by the other, 
to pay hlm a certain sum, -wldch was made a lien on the promlsor's intesrest 
in the Utigation. His interest therein did not exeeed the sum named, and 
the services mentioned were apparently compensated by prevlous payments 
and a monthly salary. That the promisor had an Interest In the contraçt was 
indicated by the subséquent relations of the parties and statements by the 
other party, who also admitted, after the promlsor's death, that he, If alive. 
would hâve testifled to a trust In hls own favor; and there was évidence' 
that he beUeYed.in the existence of such a trust Hdd, that thls establislied 
a trust as to tiie balance after payment of the value of the services rendered. 

S; Bamb— FHAui) A8 TO Third Parties— EquiTY. 

In vlew of the relations between the parties, équitable relief should not be 
refused In guçh case because the contraçt was glven to prevent third parties 
from reachlng the fund by means of Inéquitable eontraxrts previously givea to 
them, for which inadéquate considération had been rendered. 

3. Reb Judicata. 

A decree of a state court Is not a bar to a suit In a fédéral court on a 
question whlch, although it mlght possibly bave been litlgated In the 
State court If properly pleaded, was In lact nelther pleaded nor lltigated. 

In Equity. Suit by Pierre De Chambrun, as administrator of 
Charles A. De Chambrun, against Creorge J. Schermerhorn, to estab- 
lish and enforce a trust. Decree for complainant. 

Everett P.i \Vheeler and Wyllys Hodges, for complainant 
Louis Marshall, George C. Lay, and Arthur H. Masten, for de- 
fendant 

COXE, District Judge. The complainant asks for a decree de- 
claring that a contraçt, in the nature of a mortgage, for f30,000 
naade by his Intestate, Charles A. De Chambrun, and delivered to 
the defepdant, was in fact made for the beneflt of De Chambrun 
and was held in trust for him by the défendant. This contraçt 
grew out of the so-called "Jumel litigation," and was one of several 
g^ven by De Ch,ambrun to parties who assisted the heirs of Stephen 
Jumel to recovër their property. It is . as f oUows : 

"It Is hereby stlpulated and agreed by and between Charles Adolphe de 
Chambrun, as attorney in fact Of the helrs at law and next of kln of Stephen 
Jumel, deceased, late of the clty of New Tork, and George J. Schermerhorn, 
attorney at law, of the dty of New York, that in considération of the services 
rendered by saJd Schermerhorn, at the request of said Chambrun, and in 
behalf of said hehrs at law and nextof kinof said Stephen Jumel, in lltlgatlona 
iSTOlving the title to premises in the city of New York, at one time owned by 
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saîd Stephen Jtunel, aald Chambnm agrées to pay said Schermerhorn the sum 
of thlrty thousand doUars ($30,000,) and such sum of $30,000 is hereby made 
a lien upon any money or property which sald Chambran may recelve for sald 
helrs at law and next of kin as aforesald. It Is further agreed that thia 
agreement shall blnd the heirs, executors, administrators, successors and 
assigns of the respective parties hereto. In witness whereof, the above- 
named parties hâve heretinto set their names and seals at the city of New 
York, this 28th day of August, 1880. 

"Charles Adolphe de Chambnin. [L. S.] 
"Geo. J. Schermerhorn. [L. S.]" 

Many of the facts applicable to this controversy will be found re- 
ported in the case of De Chambran v. Campbell, 54 Fed. 231, and 
it is unnecessary to Sitate them again. Three questions arise on 
this record. First. Was the agreement just quoted given to the 
défendant in trust? Second. If given in trust, was the object to 
defraud other claimants upon the Jumel fund, and, if so, can one 
who was particeps fraudis enforce such a trust against his accom- 
plice? Third. Is the decree of the state court, adjudging that the 
contract in question belongs to the défendant, a bar to this action? 
I hâve reached the conclusion that De Chambran had an interest in 
the contract of 1880. Some of the reasons for this conclusion, 
briefly stated, are as foUows: 

First. It is conceded that the relations between De Chambran 
and the défendant were of the most intimate and confldential char- 
acter. They occupied the same law office and if their relations, 
technically, were not those of attorney and client they were in ail 
respects very similar and demanded similar duties and obligations. 
The proof indicates that the défendant was treated more like a 
relative, a confldential clerk, or a private secretary than as a mère 
légal adviser. It appears from the correspondance that De 
Chambrun's most secret thoughts were freely communicated to the 
défendant and that the most implicit trust was imposed in him. 
T^ie défendant fully recognized his obligation to protect De Cham- 
brun's interests. "It is my intention," he writes, "to foUow through 
to the end ail my dealings with you in the most manly and honor- 
able manner I am capable of." If a trust were to be created it is 
certain that the défendant is the one man who would hâve been 
selected to reçoive it. Thèse relations of trust and confidence 
should be kept steadily in view in considering the question of fact. 
When they exist the slightest évidence ia sometimes sufScient to 
overthrow an instrument valid upon its face, if, indeed, the burden 
is not upon the holder of the instrument to prove the bona fides 
of the transaction. 3 Greenl. Ev. § 253; Whitehead v. Kennedy, 
69 N. Y. 466; Zeigler v. Hughes, 55 El. 288, 295; Kogers v. Land 
Co., 134 N. Y. 197, 214, 32 N. E. 27; Pom. Eq. Jur. § 951. In Brown 
V. Bulkley, 14 N. J. Eq. 451, 458, the chancellor holds that ail se- 
curities taJken by a soUcitor are presumptively void and the onus 
is on him to show them fair and upon sufficient considération. They 
will be allowed to stand only for the actual indebtedness as found 
by the court. The raie laid down by Judge Sharswood is quoted 
with approval. "When ithe relation of soUcitor and client exists 
and a security is taken by the solicitor from hjs client, the pre- 
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stunptioii îs that the traiisactîon Is ûûfaif, and the oûus of proving 
its faiméss is upon the solicitor." 

SecoM. T^e character of the instrilmMit itself should be consid- 
ered. TJnlike most of the other contracta it was an absolute agree- 
ment to pay $30,000. Chester t. Jumel; 125 N. Y. 237, 253, 26 
K E. 297. It was a mortgage. It wàs not contingent, for a 
settlement had already taken place which made it good almost be- 
yond a dpnbt On the 25th of October, 1876, De Chambrun made 
an agreement with the défendant by which he promised to pay him 
the snm of $10,500 for eerrices performed within the next 90 days. 
The agreêmènt of Auguatj 1880, must hâve been giveh, therefore, 
asstiming It to be abSolute, for services rendered by the défendant 
during th*ee years and ; seven months. Between the dates of the 
two contracta, however, another agreement was made by which 
De Chambrun promised to pay the défendant $100 a month for his 
services. ' Under it the défendant received $3,175 before and $2,100 
after the August agreement. That a further absolute agreement 
to pay $30,000 should be given at this time and in such circum- 
stances is, at least, strange. The reaeon for it offered by the de- 
fendant is Unsatisfactory. 

Third. The considération was inadéquate. That the défendant 
rendered falthful and v^uable services in the Jumel litigation is 
beyond dispute, but, upon the proof now presented to the court, 
it cannot be said that they were worth the sum of $79,000 which 
he bas received. It may be that on an accounting the défendant 
wm be able to show that his services were worth much more than 
now appears to be their value, but on this record it seems that they 
were entirely clérical in character and such as could be performed 
by a compétent and intelligent law clerk. It is not pretended that 
he took part in the trial or arguments in court or did any of the 
work for which large fées hâve been usually awarded to members of 
the légal profession. 

Fourth. The correspondence and documentary évidence, though 
devoid of any direct admission of a trust, seem to bear out the 
theory that there was a joint interest in the contract. Until 
the final rupture the défendant constantly speaks of his own and 
De Chambrun's interests as if they were to stand or fall together. 
In the proposed agreements of August, 1884, February, 1886, and 
even as late as the agreement of April 12, 1888, this community of 
interest is recognized. It is certain that up to the very latest 
stage of the litigation the parties never contemplated the resuit 
which foUowed. It is conceded on ail hands that "the whole burden 
of the work fell upon De Chambrun and his new associâtes. The 
enormous work performed by them can hardly be explained or un- 
derstood without a personal examination of the papers. * * ♦ 
That the work as thus cayried on was due to the indomitable energy 
and pluck of De Chambrun. That anything has been realized is due 
to him and his associâtes whom he inspired with his own spirit." 
In 1883 De Chambrun had assigned away considerably more than 
his interest in' the Jumel property and yet a settlement of the liti- 
gation which eut him oflf entirely would undoubtedly hâve been 
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opposed by the défendant as grossly unfair. If he (De Chambrun) 
had no interest in tlie contract of 1880 he had no interest at ail. 
A settlement whicb, on the one hand, not only deprived De Cham- 
brun of ail compensation for his long and arduons services, but 
left him in debt some |33,000 for disbursements spent in the 
common cause, and, on the other, awarded nearly |80,000 to his 
confidential friend and adviser, would at that time, probably bave 
seemed as inéquitable to the défendant as it does now to disin- 
terested men. That ail parties desired to avoid such a resuit is 
clearly established by the correspondence. Is it not probable, there- 
fore, that they acted and contracted in the light of a resuit certain 
to follow unless they took measures to prevent it? 

Mfth. It is most unfortunate that De Chambrun died before his 
testimony was taken. It is, however, admitted in the defendant's 
brief that he would hâve swom to the existence of a trust had he 
lived throughout the suit. Although this admission is in exact âc- 
cordance with the truth and with the aUegations of the complaint 
it is by no means a substitute for the testimony itself. If De Cham- 
brun had testified to the trust and had sustainéd himself on cross- 
examination it would hâve gone a long way to convince the court 
of the rectitude of his position. On the other hand, if he had been 
broken by the cross-examination and had failed to give a reason- 
able explanation of the inconsistencies so often apparent in his 
conduct it would hâve had a contrary eflect This most important, 
and, probably, décisive testimony bas not been given, and, in its 
room, so far as De Chambrun is concerned, is the fact that he be- 
lieved in the existence of the trust and, had he lived, he would hâve 
sworn to it on the witness stand. From the very nature of the 
issue — whether or not a secret oral trust existed — ^it will be seen at 
a glance that direct évidence is well-nigh impossible. The complain- 
ant has, however, produced two witnesses whose testimony tends 
strongly to sustain the theory of a trust. It shows that just prior 
to the August agreement the defendant's mind was occupied with 
plans to prevent De Chambrun from loslng what was his due, that 
he devoted considérable study to the subject of- trusts and soon 
after the date of the August contract when asked about the matter 
declared that "it was ail fixed." Several years af terwards, in 1886, he 
repeatedly stated that De Chambrun and he "were jointly interested 
in those contracts." It is sought to contradict the testimony of one 
of thèse witnesses, Mr. Norris, by proving that he made statements 
to Mr. Beach, a former law partner, inconsistent with his statements 
under oath. Beach says that Norris told him, in April, 1888, that 
De Chambrun had met him in Washington shortly Isefore, and 
asked him if he had any knowledge of Schermerhorn's holding the 
contracts in trust and he had told De Chambrun that he had no 
such knowledge. Norris dénies that he had this conversation. If 
it did take place it tends, unquestionably, to discrédit the testimony 
of Norris, but it also establishes the fact that De Chambrun, in the 
early part of 1888, believed in the t-rust, was preparing to assert it 
and was even willing to go into what might at that time be almost 
thought to be the hostile camp, in order to obtain the necessary 
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proof. A State of thîngs liardly compatible wîtli the theory that 
the claim j,s a product of De Chambrun's imagination. 

It is thought, therefore, that, bearing in mind the relations be- 
tween th.e parties and the presumptions which follow such relations, 
enough ha» been çhown to establish De Chambrun's interest in the 
contract of 1880. 

It is alleged in the complaint that the object of the trust was to 
évade certain inéquitable contracts previously given to others and 
it is urged by the défendant that De Chambrun being a party to this 
wrong can hâve no standing in a court of equity. The force of this 
allégation cannot be avoided although the necessity for inserting it 
is not quite apparent. It would seem that De Chambrun's intention 
was not to defraud others, but to prevent those who held unfair con- 
tracts, for which inadéquate considération had been rendered, from 
defrauding him and his associâtes. Assuming, however, that the 
well-known raie is applicable that equity wUl not relieve a party 
tq a fraudulent transaction from the conséquences of his own mis- 
conduct, it is thought that the facts bring this cause within the 
exception to the rute enunciated in Ford v^ Harrington, 16 N. Y. 
285, "that, as against an attorney and counselor, the law will set 
aside an agreement made with his client, by which property is 
placed in his hands to keep it out of the reach of the creditors of the 
client." 

Are the decrees in the Chester and Tauziede Cases res judicata 
of the issue now presented? In the Campbell Case this question 
was ajiswered in the affirmative for the reason that precisely the 
same propositions there raised were passed upon and decided by the 
state courts. It is not pretended that the question whether or not a 
secret oral trust existed was presented to the state courts. Such 
a question was not incident to or essentially connected with the 
subjectpaatter of the Utigation in the state courts, and it did not 
corne within the legitimate purview of those actions. That De 
Chambrun's conduct in the state courts was inconsistent with his 
présent contention may as well be conceded, but it did not amount 
to an estoppel as juatter of law. The very nature of the question 
precluded it from being discussed in those actions. It was for the 
interest of neither to hâve it bruited, it was for the interest of both 
to hâve it kept a secret. What motive De Chambrun could hâve 
had in publishing the trust to the world at that time it is diffi- 
cult to perceive. A decree in complainant's favor hère will not an- 
tagonize the judgments of the state courts for it mnst proceed upon 
the theory that those judgments are correct. Although it is possible 
that the question of trust might, if properly pleaded, hâve been 
litigated in the state courts, the fact that it was neither pleaded 
nor litigated is sufflcient to prevent the application of the doctrine 
of res judicata, within the rule of the fédéral courts. Cromwell v. 
County of Sac, 94 U. S.. 351. 

13ie record shows that De Chambrun was a procrastinating, ec- 
centric and most Irritating character. He was impulsive, improvi- 
dent and irascible, but gênerons, confiding and hopeful, — a true opti- 
mist, a typical Frenchman. He frequently did strange things, so 
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«trange, In fact, that one looks In vain for a motive. Hie course was 
at times contradictory and inexplicable upon any theory of self-inter- 
est. He was often his own worst enemy and involved himself in so 
many contradictory positions and visionary schemes tÊat it is no 
wonder his character is attacked and his integrity impugned. And 
yet, with it ail, I cannot believe that De Chambrun was at heart a 
dishonest man. His acts are to be interpreted in the light of his 
peculiar tempérament and so viewed are capable of a more chari- 
table construction than is placed upon them by the défendant. After 
studying the proofs with more than ordinary care I cannot avoid 
the conclusion that De Chambrun has not been fairly treated. En- 
tertaining no doubt as to this proposition the court natunally is dis- 
posed to eut through merely formai objections and brush away tech- 
nicalities which obstruct the path to equity. The défendant should 
be fully and liberally rewarded for the valuable services he has ren- 
dered, but when this is done he has no reason to complain if the 
balance, should there be one, goes to the family of the man whose 
labors were the most deserving of them ail. 

The complainant is entitled to a decree for any balance found due, 
after paying the défendant in full for his services, and for an ac- 
oountiag to détermine the value of such services, with costs. 



BOUND V. SOUTH CAROLINA ET. CO. et al. BARNES et al. t. BOTJND 

et al. WALKER v. SAMB. COGHLAN t. SAMH. 

SMITH et al. v. SAMB. 

(Circuit Coiirt, D. South CaroUna, January 19, 1894.) 

Railroad Mobtgages— FoRBCLOSxniK — CotJNSBL Fées. 

Where an indlvidual bondholder brings a foreclosure suit, alleglngr 
lâches on the part of his trustées, and maklng them, and ail prlor llen- 
holders, parties, and the latter, by cross bllls, also pray foreclosure of 
tîselr own UeuB, so that, as a resuit of the Utlgation, the property Is decreed 
to be sold free of ail liens, the trustées of the various mortgages must 
be considered as acting in the Interest of thelr own bondholders alone, 
and the counsel fées of the various parties will not be charged upon the 
fund as a whole, but upon that part of the proceeds approprlated to 
the payment of the mortgages respectively, except that, where part of the 
bondholders under one mortgage dissent from the action of thelr trustées 
In declarlng the mortgage due for defaiilt In Interest, and contest the 
matter in the foreclosure proceedlngs, such dissentlents must pay thelr 
own counsel fées. 

In Equity. Bill by Frederick W. Bound against the South Caro- 
llna Eailway Company and others for a receiver, foreclosure, etc. 
See 43 Fed. 404; 46 Fed. 315; 47 Fed. 30; 50 Fed. 312, 853; 51 
Fed. 58; 55 Fed. 186; 58 Fed. 473. Heard on application for the 
payment of counsel fées, 

McCradys & Bacot, for trustées flrst mortgage. 
Samuel Lord, for trustées first consolidated mortgage. 
Wheeler H. Peckham and George W. McCormack, for flrst mort* 
gage bondholders. 
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Smythe&'tee, for second mortgagè bondholdera 
Lanèdon dieves, for trustées second mortgage. 
J. P. K. Çryan, for complainant F; W. Bound. 

SIMONTON, Circuit Judge. A final ordér of sale under fore- 
closure havlng been entered in thèse cases, a question is presented 
witB respect to tlie compensation of the counsèl in the cause. Must 
this: compensation, or any part of it, be borne by the gênerai fund? 

What is now known as the South Carolina Eailway Company was 
once called the Charleston, Louisville & Cincinnati Eailroàd Com- 
pany. The name was afterwards changed to that of the South 
Carolina Eailroàd Company. By a decree of foreclosure and sale 
in this court, a second mortgage of the South Carolina Eailroàd 
Company was foreclosed, and, upOn the sale, the South Carolina 
Eailway Company was organized, and became possessed of ail the 
property^ subject, however, to ail liens prior to the second mortgage. 
The South Carolina Eailway Company executed three mortgages, — 
the flrst, known as the "First Consolidated Mortgage," executed to 
Bames and Sloan, trustées; a second, known as the "Second Con- 
solidated Mortgage," executed to Barnes and Higginson, trustées; 
and a third mortgage, executed to Stout and Higginson, trustées, to 
secure certain income bonds. 

At the beginning of this litigation there were the foUowing liens 
on this property, in the foUowing order: 

First. Bonds of the Charleston, Louisville & Cincinnati Eailroàd 
Company, guarantied by the state of South Carolina, and secured 
by a statutory lien. Thèse were ail held by Henry Thomas Cogh- 
lan, who had reduced his demand to judgment, and had obtained 
leave to issue exécution. This has been paid during the progress 
of this suit, and is now satisfled. 

Second. Bonds secured by the first mortgage of the South Caro- 
lina Eailroàd Company, executed to H. P. Walker, Henry Gourdin, 
and James Calder as trustées. Of thèse trustées, Calder alone sur- 
vives. 

Third. Bonds secured by the flrst Consolidated mortgage, held by 
Barnes and Sloan, trustées. 

Fourth. Bonds secured by the second Consolidated mortgage, held 
by Barnes and Higginson, trustées. 

Fifth. Mortgage securing the income bonds. 

This litigation began by a bill filed by F. W, Bound, in behalf of 
himself and ail other second mortgage bondholders, seeking fore- 
closure of the second mortgage, and sale thereunder. To this bill 
the trustées of the second mortgage, Coghlan, the trustées of the 
flrst mortgage of the South Carolina Eailroàd Company, the trustées 
of the first Consolidated mortgage, and the trustées of the income 
bond mortgage were made parties défendant, and the debtor cor- 
poration. Ail of the défendants appeared and answered. There- 
after the trustées of the flrst mortgage of the South Carolina Eail- 
roàd Company, on leave, flled their cross bill, praying foreclosure 
and sale under their mortgage. The trustées of the flrst Consoli- 
dated mortgage, having flrst exercised a power under the deed, 
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and declared ail the bonds past due, on leave, filed tlieir cross bill, 
praying foreclosure and sale under tlieir mortgage. Certain bond- 
holders of this class, dissatisfied with the action of the trustées, 
asked and obtained leave to intervene in their own behalf, filed 
their cross bill, and, with other relief, prayed a sale subject to the 
lien of their mortgage. H. T. Coghlan also filed a cross bill; but 
no f urther mention need be made of his cross bill, for reasons stated. 
Soon after Bound's bill was filed, the trustées of the second mort- 
gage, denying the existence of any of the reasons given by Bound 
for seeking, in person, to protect his rights and those of other 
second mortgage bondholders, sought to oust Mm from the control 
of the cause. This, however, was not pressed to a décision. The 
record discloses nothing on this head. 

The prayer for foreclosure in the Bound bill, and the rights of 
second mortgage bondholders under their mortgage, never were 
denied or contested in the cause. The main question, hotly and 
stubbornly litigated, was whether the property should be sold free 
of ail liens, or whether the foreclosure should be confined to the 
second mortgage. The final decree is for a sale free of ail liens. 

The trustées of the first mortgage of the South Carolina Eailroad 
Company, the trustées of the first Consolidated mortgage, the trus- 
tées of the second consclidated mortgage, the trustées of the in- 
come bond mortgage, and Mr. Peckham, representing the dissenting 
bondholders under the first consclidated mortgage, as well as F. W. 
Bound, claim that they should be reimbursed, for counsel fées ex- 
pended or ineurred, ont of the gênerai fund prior to any of the 
liens thereon, — that is to say, that their costs, as between soliciter 
and client, be paid with the costs as between party and party, and 
on the same footing. In re Paschal, 10 Wall. 494. 

No question can arise in a case giving greater embarrassment to 
a judge personally than the question of counsel fées. Perhaps no 
question is as far as this from distinct utterance and final disposi- 
tion on the part of the suprême court. There can be no doubt that 
trustées, and ail others technically or actually occupying a repré- 
sentative character, are entitled to be reimbursed for ail charges 
properly ineurred in the discharge of the duties devolving upon 
them ont of the fund over which they hâve charge, and in which 
their constituents hâve an interest. Dodge v. Tulleys, 144 U. S. 
457, 12 Sup. et. 728. That is not the question hère. The question 
is, must the holders of other liens contribute to reimbursing the 
trustées and holders of liens other than their own for services in 
this case? And, as it is perfectly manifest that the proceeds of 
sale in this case will not satisfy in fuU ail the demanda upon them, 
the practical question is, shaU the holders of the junior liens bear 
the burden of the litigation, — must they pay the fées of the counsel 
of the prior lienors, who were not employed by or controUed by them? 
Each of thèse counsel represented the interest which retained him, 
and we may admit, for the purposes of this question, that in ad- 
vancing that interest he may hâve contributed to the common 
weaL 
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The gênerai imle îs well ëtatéd by the suprême court of Soiïth 
Carolina in Hand v. Eailroad Co., 21 S. C. 179 : 

"No one can legally clalm compensation for voluntary services to another, 
hovfever bénéficiai they may be, nor for Incidental benefits and advantages 
toone, flowing to hlm ou account of services rendered to another by whom 
he.aia^ hâve been employed. Before légal charge can be sustained, there 
taàat be a contract of employinent, either expressly made, or superinduced 
by the law upon the facts." 

AS an illustration of the cohtract which the law implies, or, as 
expréssed in that opinion, a contract "superinduced by the law 
upon the facts," îs that under which trustées are reimbursed for 
expenses paid or incurred in protecting, preserving, or seeuring a 
common trust fund. They represent ail their own cestuis que 
trustent Trustées v. Greenough, 105 U. S. 536; Cowdrey t. Eail- 
road Co., 93 U. S. 354. Where many parties hâve a common interest, 
and one of them undertakes the expense and burden of the litiga- 
tion, in whose successful termination ail must share, he is pro- 
tectéd in the expenses incurred in his creditors' bill. Ail those 
who beneflt by his service, and who stood by and gaw him render it, 
must contribute. Eailroad Co. v. Pettus, 113 U. S. 125, 5 Sup. Ct 387; 
HobbS V. McLean, 117 U, S. 582, 6 Sup. Ct. 870. It is put upon a 
broad equity in Trustées v. Greenough, supra. It would be in- 
équitable for one alone to bear the burden, and for the others to 
escape, although they partake of the fruits. But in this case, 
also, the actor occupies a représentative character, and his work is 
successful because this is recognized. 

Did thèse claimants, or any of them, undertake litigation for the 
common good, and achieve results in which ail share the advantage? 
In the case at bar the whole property was well known and visible, 
fully described by deeds on record, subject to liens well known, vary- 
ing greatly in rank, undisputed. The holders of the second mortgage 
held their lien with full notice of prior liens. They âled their biU, 
and began their litigation, with the sole prayer and purpose of ob- 
taining an order for the foreclosure and sale of the interest they 
held. This was ail they were entitled to, and, were their prayer 
granted, they would be out of court. They were not bound to make 
the prior incumbrancers parties. Jérôme v. McCarter, 94 U. S. 
735, 736. They did so, however, in order, probably, to fix the actual 
amount of the prior liens, — an excellent practice. Having thus 
brought them in for their own purpose, the fund must, of course, 
bear the taxed costs. But they were uot brought in for the pur- 
pose of selling the whole fee. This was not asked, and, had it 
been, in the prayer, no order to that effect could hâve been passed 
without the concurrence of prior lienholders. Their road to a flnal 
decree on their bai was clear and open. When, hôwever, the prior 
lienholders came in, they forthwith sought affirmative relief for 
themselves, and flled their cross bUls to obtain foreclosure and sale 
under their liens. This may hâve been — without doubt it was — 
for the advantage of those lienholders who asked it. Incidentally, 
it may hâve been for the beneflt of the junior liens. But this in- 
cidental beneflt was not the provoking motive. Thèse prior lien- 
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holders had no privity or common interest with the junior liens. 
In no sensé can they be said to represent the junior liens. No con- 
tract can be superinduced by the law upon the facts existing hère. 
This will appear more clearly when we considet that the most 
stubborn litigation was between the first Consolidated mort- 
gage trustées and the dissatisfled bondholders concerning the ac- 
tion of the former in declaring the bonds past due. In' this litiga- 
tion the second mortgage bondholders had no interest whatever. 
It would seem, therefore, that the claim of thèse varions trustées 
and of the dissatisfled bondholders is not sustained by an equity. 
As has been said, the proceeds of the sale about to take place can- 
not be expected to pay the, liens on the property, swelled, as they 
are, by large arrears of interest. Were the claims of thèse trustées 
and bondholders sustained, the sums they demand will increase the 
prior liens on the property, and the whole burden will fall on the 
junior liens; almost with absolute certainty on that class which 
began this litigation, and prevented the waste of the common fund, 
• — a Paradox in equity. 

The trustées of the second mortgage claim that their action was 
for the common beneflt; that each lienholder, recognizing the pro- 
priety of their proceedings, came in and used them as the means 
of advancing and protecting their spécial interest. Had the pro- 
ceedings been instituted by them, or had they, in the progress of 
the suit, been placed in control of them, the position now taken 
would hâve great strepgth. But the ground upon which F. W. 
Bound based his individual action in bringing the bUl in his own 
behalf, and that of other bondholders in like plight with him, was 
the lâches of thèse trustées. This was denied by the trustées. But 
the record discloses no successful effort on the part of the trustées, 
after théy had come into the case, to take the control or leadership 
therein. On the contrary, the cause has ail along been promoted 
by Bound and his solicitors, and this court has recognized this in a 
substantial way. Bound v. Kailway Co., 43 Fed. 404. 

It is ordered: That the trustées of ike first mortgage be reim- 
bursed and protected in such counsel fées as they may hâve paid, or 
hâve become responsible for, ont of so much of the proceeds of sale 
as may be appropriated to the payment of the bonds secured by 
this mortgage, spécial compensation being provided eut of the 
sterling bonds for services in fixing the rate at which they are to 
be paid in American money. 

That the trustées of the first Consolidated mortgage be reim- 
bursed and protected, in such counsel fées as they may hâve paid 
or hâve incurred, ont of the proceeds of sale appropriated to pay 
ail the bonds secured by the mortgage not held by the dissenting 
bondholders, whose names are on the record in the pétition ex- 
pressing their dissent. 

That thèse dissenting bondholders satisfy their own attomeys 
and solicitors. 

And the trustées of the second mortgage will in like manner be 
reimbursed, for counsel fées paid or incurred by them, eut of the 
v.59F.no.5— 33 
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procfeedB of sale applicable to their bonds secured iby this mort- 
gagei'' . v,-'^ 

AU the taxed costs of this casei as between party and party, to be 
paid ont of the fund. . ' 

CONTUsfENI^^L TRUST OO. OF NE^W ÏORK V. TOLEDO, ST. L. & K. 

C. E. 00. 
• (Circuit Court, N. D. Ohlo, tV. D. January 26, 1894.) 
N(>.;1„2()5. ' '. 

1 RBCEÏVBaiS-rCoUTROL By CoURT— COitPLAINTS OF EMPLOrKS— PROCEDURE. 

Baiployeé qf a recelvei* alleglng^^iëvànces p^galnst hlm may be heard 
by Uite coirit ùpon maklngproper application therefor, and If It Is of opin- 
ion thftt thç aûegatlonis Bemand {urther Inyestigatîon it will order the re- 
ce^vpPjjjto answer. the same, and frpvfi thèse pleadlngs ^trill détermine 
wtoethèi* tàë Isaiie is ohe reqnlrlng à formai investigation by the taking 
'of ■ tevi'iïéiiée. ■■ ■■•<.•■• ■■'■'■■■■■ 

2. SÀlïH-^DfeéfeÉTiON— ADMÎllriSTBATIVB DÉTAta-S. ' 

When the court appoints a recelver to carry on d, business, It necessarily 
conim}i||.to hls discrétion the management of ail administrative détails 
relatlng IJiereto, and will not inteirfw^ therewith unless an abuse of dis- 
cretloh ;lâ 'liiade to appéat. 

8. SamE— iCpHPIiAINTS OF'EMtEOYES— RbMÈDT. 

Upon icOmplalnt by the employés of a railroad neCelver in respect to a 
redjuetifflii;^ of their wages,' the court wlll not Interfère to reverse the re- 
celver's administration by S0ttllng the détails pf the complalnts, involving, 
as this woûld, an extensivé investigation of administrative détails, but if 
an abtisè; of discrétion is made manif est, will seléct a new recelver, ta 
whom such mattors may more satlsfactorily be Intrusted. 

In Equity. Kallroad foreclosure suit. On pétition of certain 
employé^ complaining of a réduction of wages by the receiver, and 
àsking relief in respect thereto. Kefused, and pétition dismissed. 

Statement by EICKS, District Judge: 

An application has been flled in thls case by counsel, who represent a com- 
mittee of threè conductors, three englneers, two brakemen, two flremen, and 
one telegrapher, now in the emp^oy of the recelver, in which tiiey ask the 
court to order the recelver to set asidè the echedule of wages promulgated 
by hlm to talié effect November 1, 1893, and offering to produce testimony 
to show that there was nç necessity on the part of the recelver for reducing 
the wages uamed in that schedule. 

Thé pétition àVers, briefly^ that at thé time of the appointment of the re- 
celver they were worklng Under a schedtûe of wages which was eatlsfactory 
to the petitioners ahd the men whom they represent That on June 23, 1893, 
a schedule was made by ,the superintendent for the receiver, and a commit- 
tee actlng for the petitioners, which contained the following provision: "No 
part of this agreemënt ^îvlU be abrogated by either party wlthout 30 days' 
notice, and thçn bnly àfter consultation of ail Interested." That the schedule 
existing prior to the appointment of the receiver contained a simUar provi- 
sion, which w^ not observed. That wages were arbltrarlly i«educed from 
the schedule of June, 1893, without nptlce, and on plea of the receiver of a 
gréât decréasô in the eamlngs Of the foad. The petitioners clalm that If the 
eamings had decreased, and the expenses were too hlgh, a réduction should 
be made In ail departments alike; that men who received fi-om $150 to $1,000 
per month, and lived in luxuriant quarters, should be reduced In the same 
proportion as those who labor, and are exposed to privations and dangers. 
The pétition furtiier contains a statement as to the wages of engineers and 
other employés, • to show that they are not receiving sufficleiit to maintaln 
their familles In a respectable manner. 
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The pétition thereupon proceeds to suggest several ways in which the ex 
penses might be greatly reduced, the force of men lessened in varions de- 
partments, and how wages mlght be apportioned so as to make the réduction 
contemplated by the schedule of Novemi>er, 1893, unnecessary. 

Upon ttie flling of this application, by leave of court, the receiver was re- 
quested to file hls answer thereto, which he did on the Ist of January, 1894. 
In that answer the receiver avers that, as président and gênerai manager, 
before his appointaient as receiver, the salaries of hls employés were In- 
creased at différent times; that long prior to his appointaient aa receiver the 
business of the road would hâve justified a substantlal réduction of wages, 
but, hoping for an increase of the earnings In the spring and sommer of 1893, 
as président of the road, he was unwilling to do so. Owlng to this lenieney 
and unwlUingness to reduce the wages, a debt was created, which the Com- 
pany was unable to pay. In June, 1893, whlle the crop outlook was so prom- 
Ising, and when a revivai of business seemed assured, the receiver made a 
schedide, which was not. In fact, a gênerai réduction of wages; but the 
earnings of the months of July, Augast, and September did not fulflU the 
promise of June. Between the Ist of July, 1893, and the 23d of Decembcr, 
1893, the earnings of the road decreased $365,194.51 over the corresponding 
period for 1892. This amounted to a decrease of over 30 per cent, or at 
the rate of $2,000 per day. Soon af ter June, 1893, a gênerai réduction In ex- 
penses was made In every department. The réduction of wages was the 
last step taken to meet the stUl Increaslng deflcleney. This réduction in 
wages was gênerai, though not uniform. The percentage varled, because 
"economy has been secured by dlspensing wlth the services of certain em- 
ployés, reducing payment for a glven work, increaslng the amount of work 
of différent employés without corresponding Increase In compensation, and by 
varylng the percentage of réduction In proportion to the compensation pald, 
those recelving the lowest wages belng reduced the least." 

The answer further avers that the total number of employés under the re- 
ceiver amounted toabout 1,300, about 900 of whom accepted the réduction, 
and about 400 of whom objected. As a rule, the answer avers, the réduction 
of the 900 who accepted Is greater than that of the 400 who objected. 

The answer further avers that rallroads of greater earnlng capaclty, ex- 
tending through the same région, are paying substantially less wages. "That 
the average daily wages of conductors, brakemen, engineers, and flremen 
flxed by the receiver's schedule of November 1, 1893, and which the peti- 
tloners seek to hâve abrogated by the orders of this com-t, are higher than the 
average daily wages paid imder schedules of 20 other railroads in the same 
territory through which the rallroad operated by your receiver runs, such 
rallroads being roads enterlng St. Louis or Toledo, or rallroads crossed by the 
Une operated by your receiver. The average wages flxed by your receiver's 
schedule aforesald for the classes of employés above named are higher than 
the average wages paid like employés by the Pennsylvanla Rallroad Com- 
pany, the Lake Shore & Michigan Southern Rallway Company, the Mlchlgan 
Central Rallroad Company, the Lake Erie & Western Rallroad Company, the 
Cleveland, Cincinnati, Chicago & St. Louis (Big Four) Railroad Company, 
and others In the same gênerai territory." 

The receiver dénies that the schedule of June, 1893, was abrogated without 
notice to the committee, but avers titiat they had full notice of the proposai 
to reduce, and that negotlations foUowed such notice. 

The answer further avers that the committee has not proposed, In such 
form as to be open to negotlations, any schedule which would be acceptable 
to them. They suggested an arbitrary percentage réduction, but réductions 
had already been made in other departments, and such a réduction opérâtes 
Inequitably towards those reeeivlng the lowest wages. 

The answer further avers that the committee suggested that a specified 
amount should be deducted from the wages of specifled Individuals, and con- 
tinue for a llmited period. For the reason that the decrease in earnings was 
continuing, and for the further reason that no such réduction had been made 
In any other department than those represented by the committee, the receiver 
says he was of the opinion that such réduction would, under the terms and 
conditions suggested, be Inéquitable. 
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The answer, referrlng to the wages of englneers as stated in the pétition, 
clalms that sald wages are not correctly represented ; that tlie resuit waa 
reached "by dividing the aggregate amount pald the entire nnmber who 
■worked any part of a month by the whole number so employed, whereas, for 
the purpose of a just ascertalnment of the amount of the average wages of 
such classes of employés paid during any month, the aggregate amount so 
pald should be dlvlded by the whole number worMng an entire month. Dur- 
ing the months specified in said application many of such employés were idle 
for greater or less tlme, either of thelr own accord, or: because of an instiffl- 
cient: amount of work to keep them cottstantly engaged. Should the average 
monthly wages be as(^ertained by the per month computation, as aforesaid, 
the^sajne would be found to be greatly In excess of the amdunts glven in 
petitloners' application." 

In reply to the averments of th© pétition that the wages received "amount 
to almost expulsion from the sefcice, or the acceptance of a condition of pau- 
perism;" and under which they ^y they cannot make "an honorable and com- 
fortable living," the receiver answers and says that the November pay roU 
Bhows that 2S englneers drew betwerai $100 and $160 for the month; that 17 
conduetors drew from $100 to $115 for. the month; that 43 flremen drew from 
$50 to $90 for the month; and that 73 brakemen drew from $50 to $80 for 
the month. 

The receiver "respectfuUy suggeets, In vlew of the condition and earnings 
of the property under hls controiC aiid partlcularly In vlew of the gênerai de- 
pression now prevailing, whether it ean be falrly sald that the petitioners are 
reduced to 'a .condition of pauperlsm,' or deprived of the meàns bf earning 
•an honorable Uving.'" 

The answer further admlts that certain indivlduals of the classes of em- 
ployés clalmed to be represented by the petitioners received less than the 
amounts above stated, but the receiver avers that was hot dvle to the rate of 
wages flxed by the schedvde, but was due to the fact that, owing to the in- 
sufflclency of business, or from s»me other cause, such employés Were at work 
less than :full tlme during the month. 

The receiver further avers that the wages received by tralnmen are also con- 
sideraWy reduced by reason of the fact fliat a neediessly large number, clalm- 
Ing to be a committee, hâve for many weeks been living in' Idleness, or en- 
gagedi>ln Sttoring up discontent amongtheir fellow employés, misrepresenting 
the actual condition of affairs, and attempting to managé and control the 
business which this honorable court has seen fit to in trust to the management 
of its receiver. 

The receiver further avers that "a committee of thirteen în number, al- 
though clalmlng to be In the iemploy of your ree^ver, remained In practical 
IdleneSs for more than two months, pretendlng to be In the business of regu- 
lating the business, wages, and terms of employment of thelr fellow workmen. 
But your receiver Informs the court that the negotlations to which the Per- 
sonal attention of the committee was devoted might easlly hâve been com- 
pleted within a few days, or at most within a week, and that such negotia- 
tioas weare In fact terminated by the appeal of said petitioners to the circuit 
court of the TJnited States for the diétrlct of Indiana about two months since. 
Your receiver is Informed that fâie members of sald committee clalmed to 
hâve beep sustained by flnanclal contributions of fellow employés, and that 
thelr wages and expenses are pald from such contributions; and your re- 
ceiver Is Informed tlxat the wages and expenses of sald committee for the 
tlme aforesaid, when they were not engaged in the work of your receiver, 
but were practically Idle, amounted approxlmately to upwards of $4,000. 
Your receiver is Informed that' Substantially that amount has at différent times 
been assessed upon and in part coUected from the employés clalming to be 
represented by said committee." 

In référence to that part of the pétition suggesting a decrease In employés 
in certain departments of the road, the receiver says that he has In his employ 
"three road masters, each having charge of a division of about one hundred 
and flfty miles* and each of whom is pald $100 a month. He also has in his 
etoploy a gênerai road master, who, in addition to having charge of the 
division road masters, also performs the dutlés of assistant engineer, and is 
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the only civil englneer on thQr road employed as such." Tlie receiver dénies 
that any réduction in his assistants, as the petitioners suggest in tlieir péti- 
tion, is possible or consistent with the safe operatioa of the road. 

To this answer of the receiver, the petitioners, on or about the 15th of 
January, flled their reply, in whlch they deny; 

First. Every material allégation contained in the answer which is incon- 
sistent witti, or contradictory to, the pétition. 

Second. And, further replying, they claim that "prier to the mailing of the 
schedule mentioned in the pétition and answer, they were working for less 
than the standard wages of the standard roads of the conntry; that the 
wages given them in the schedule of Jime 23d may not hâve been intended 
by the receiver to be a réduction of the wages of the employés generaUy, but 
it dld eut the wages of thèse petitioners to an aggregate of over $21,000 per 
annum on overtime alone, and of over ?6,000 for idle time compelled by said 
schedule to be given in the yards; that is to say, that men were required to 
be on hand to move the train at a given time, but not allowed for time lost 
l>etTveen the time of their arrivai in the yard and ttie time of leaving,— and 
this alone cuts the wages of employés over $6,000. 

"Third. They deny that the réduction is gênerai, but is unjust, and dis- 
criminâtes espeeially against thèse petitioners. 

"FoOTth. They deny that they represent but 425 ont of 1,300 men, biit 
aver that there are 525 men affected by this proposed abrogation, and ail are 
herein represented; and that thèse petitioners are the only persons named 
in the schedule, and in fact the only persons with whom a contract is in force, 
and which written contract they ask to be respected; and they deny that the 
réduction, if any, In the employés who do not belong to organized labor is 
greater than the réduction to petitioners. 

"Fifth. They deny that the pay fixed by the proposed or by the existing 
schedule is greater than that furnlshed and the pay thereunder made by the 
roads in said answer named, but they aver that if the schedule was given 
them, and the payment made as by said roads made to their employés, It 
would show the foUowing to be the status of afCalrs." 

Then f oUows a comparison of the wages paid upon several roads, f rom 
which, àccording to the petitioners' statement, their pay is less than the pay 
of employés on the roads named. 

"Sixth. They deny that such réduction is essential to the efficient and suc- 
cessful opération of the property in charge of the receiver, but aver that 
saving could be made greatly in excess of the amount sought to be talîen 
from them by the proposed schedule, if, In the road and other departments, 
equal and équitable economy were practiced, as shown by the foUowing state- 
ment of ofiicers, and the cost thereof." 

Then follows a statement showlng where and how the saving could be 
effected without affecting the safety of the service to the public or reduclng 
the capacity of the road. 

Jos. C. Suit and Walter B. Eichie, for petitioners. 
Clarence Brown, for receiver. 

KIOKS, District Judge, (after stating the facts.) The receiver 
appointed by the court to. operate and manage the défendant rail- 
road, pending foreclosure proceedings, is an ofificer of the court, 
and in that oapacity représenta ail parties interested in the prop- 
erty. The persons employed by him occupy such a relation to the 
court that, in a controversy between them and the receiver con- 
cerning any aUeged wrongs and injuries committed by him, they 
may be heard by the court upon a proper application being made. 
When such application is made, it becomes the duty of the court 
to consider the same, and, if the allégations are of a character 
to make it proper to further consider them, the receiver should be 
required to file an answer thereto. The court will then be able 
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to détermine from such pleadings whether the issue between the 
parties is of such a character as to make it proper to hear testi- 
mony and màke a formai investigation, eitlier by référence to a 
master or by hearing witnesses in open court. But tlie very ob- 
ject in having a receiver experienced in the management of rail- 
roads to represent the court and operate the road and préserve the 
property preparatory to a sale is to reUeve the court from the re- 
sponsibility of its maintenance and management. 

The receiver is chosen on account of his expérience and sound 
judgment to operate the road for the beneflt of the creditors and 
ail concernéd. While he is the officer of the court, and subject 
to the orders and directions of the latter, yet his instructions are 
always gênerai in their character. He is expected to look after 
the détails of the business, and to apply to the court from time 
to time when spécial instructions seem necessary. The very na- 
ture of his relations to the court, and his duties to the creditors, 
entitle him to the largest degree of discrétion possible in the dis- 
charge of his duties. 

The court is constituted of several judges, and the railroad be- 
ing operated extends through several judicial districts, so that it 
is difficult to secure uniformity in the administration of the prop- 
erty when an attempt is made to retain control of the detaUs of 
the management in the court. It is therefore the settled practice, 
both as a matter of comity between the judges and as a matter of 
necessity to the proper and safe administration of the trust, to 
impose, as far as possible, the management of the property upon 
the receiver, and to remit the supervision of his management to 
the court in which he was appointed, and in which the primary 
jurisdiction attached. 

In view of this well-deflned policy, it must be apparent that in 
the opération of a railroad extending from Toledo to St. Louis the 
court must necessarily rely upon the receiver, and hold him re- 
sponsible for détails. His discrétion in such management wiU 
not be interfered with, except where some abuse and wrong is 
manifest. In Taylor v. Sweet, 40 Mich. 736, Judge Cooley, speak- 
ing for the suprême court of Michigan, in référence to the employ- 
ment of help in the management of business conflded to a receiver 
in that case, said: 

"The receiver, however, has ample power to employ them, and any other 
persons whose services he may need, and we thlnk a court, which can know 
much less about the needs of the business than the receiver, ought not to in- 
terfère with his discrétion unless some abuse Is alleged and shown." 

In Kerr on Receivers the foUowing principle is given in para- 
graph 175: 

"If he Is empowered by the court to continue the management of the busi- 
ness over which he is appointed, he may employ such persons as may be nec- 
essary for the purpose, and the court will not Interfère with his discrétion as 
regards such employment, unless some abuse Is shown." 

Thèse principles of law were declared in a case where a receiver 
was managing the business of a partnership. With how much 
greater force and pertinence do they apply to a receiver charged 
with looking after the intricate business of a great raUroad 450 
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miles in length, requiring familiarity with détail and expert knowl- 
edge, which can only be acquired through long training and ex- 
I>erience! 

A controversy recently arose between the engineers, firemen, and 
trainmen on the East Tennessee, Virginia & Georgia Kailroad and 
the receivers in charge of that extended system, running through 
several states, as to an order of the latter concerning the wages of 
employés. The receivers were appointed in the circuit court of 
the United States for the eastern district of Tennessee. During 
the controversy, and while the chiefs of the organization of engi- 
neers and firemen were in Knoxville, negotiating with Eeceiver 
Fink on the subject, the former made représentations as to the 
nature of the contention between them to Circuit Judge Lurton, then 
in Knoxville. The latter declined to entertain jurisdiction of the 
controversy, and remitted the question to the receivers, saying their 
décision would be final, uniess palpable wrong and injustice were 
done. 

This is the only proper practice to pursue in thèse controversies. 
Courts are not constituted to manage and operate railroads. The 
judges, learned in the law though they may be, are not experi- 
enced in large business undertakings. They are not trained in 
those departments of raUroad management which relate to the 
wages of employés, to the numbers necessary for the maintenance 
of the roadbed and for the safe opération of trains, to the tariffs for 
freight, and the purchases of supplies. Even if capable of master- 
ing such détails, their time will not permit. They are occupied 
in determining the légal rights of parties in litigated cases, and 
though in thèse days of large ventures and improvident railroad 
enterprises the courts are called upon, through receivers, to tem- 
porarily manage them pending litigation necessary to a foreclosure 
sale, yet, as before stated, they assume this burden because it cannot 
be evaded; but they manage them through receivers, selected for 
their expérience and demonstrated ability, and they rely upon their 
expérience and judgment to wisely and economieally administer 
the trust. 

In view of thèse well-settled principles, let us examine the ap- 
plication now before the court. Do the petitioners in this case 
show such an abuse of the power and discrétion of the receiver 
as to call for the interférence of the court? The facts set forth 
in the complaint hâve already been substantially stated. The 
most serions averment made is that the schedule of wages agreed 
upon in June, 1893, contained a provision that no abrogation of it 
should be made except upon 30 days' notice, and it is averred that 
no such notice was given. The receiver avers that such notice 
was given. The fact is established not only that such notice 
was given on September 26, 1893, to the committee representing 
the petitioners, but that negotiations concerning such réduction in 
wages, continuing over a month, were carried on between said com- 
mittee and the superintendent of the road, acting for the receiver. 
Mutual concessions resulted, and a full hearing was had, and a 
décision made by the superintendent. From that décision an ap- 
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peal was tak^n.to the receiver, He heard the committee, made 
some further concessions, and tUen promulgated tbe schedule 
framed after such full negotiations and hearing, and ordered that 
lit should take effect from November 1, 1893. In view of ail thèse 
(acts, I cannot see how the petitioners can so solemnly déclare 
and aver that the receiver acted in bad faith \yith them in chan- 
:ging the schedule of June, 1893, without the notice and hearing 
for which it provi^ed. 

Other facts recited by counsel for the petitioners demonstrate 
the very embarrassments and difficulties already suggested that 
wonld confront the court should an investigation be undertaken 
as to the facts in issue. The petitioners seem to realize the force 
pf the receiver's statement that the proposed réduction in wages is 
absolutely necessary, because of the substantial decrease in the 
earnings, which are stated from the books to be |365,194.51 for the 
last six months of 1893, as compared with the same period of 1892, 
or at the rate of |2,b00 per day. They undertake to break the 
fprce of this statement bycontroverting the fact, but they do not 
undertake to do this by challenging the correctness of the receiv- 
er's books, or charging any manipulation in the accounts to make 
à flalse showing of the earnings. They attempt to show that there 
has been no such decrease, based upon a table of gross and net 
earnings of 12 trains on specifled days in the month of October, and a 
few in the mpnths of September and November. With a candor 
that can only be inspired by confidence in their calculations, the 
petitioners seriously controvert the ofûcial statements from the 
books. Their calculations are, of course, incomplète; and in volve 
but a small part of the expenses of the road, which extend far be- 
yond the mère cost of motive ppwer and the handling of freight. 

H we pass to the other averments in the pétition, we find fur- 
ther embai;rassments that would attend a hearing and judicial 
finding on the issues presented. The petitioners deny that a ré- 
duction pf the wages of those they represent is necessary, because 
they say a gi?eat saving in the expenses can easily be made by a 
réduction in the numbers of officers and clerks in several other . 
departments. They procêed to propose a practical reorganiza- 
tion of the road, and suggest in detaU certain offlcers and employés 
in the department of maintenance and repair of tracks, and in 
other branches of the business, whose services could be dispensed 
with. They aver that too many men are employed on certain divi- 
sions of the road in the repair of tracks, that too many men are 
^mployed in clérical work, and that unnecessary officers are em- 
ployed at extravagant salaries, l'hey specify those extravagant 
Bums, and allège salaries allowed greater than are paid to any 
one in the employ of the receiver, or even to the receiver himself, 
as the court well knows. The earnings of engineers and flremen 
are stated at a much lower figure than those shown to be paid 
by the receiver's answer, but those errors are shown to be reached 
by a wrong basis of calculation. 

Référence is made to thèse gênerai charges, and to the more 
detailed character of the issues presented, for the purpose of show- 
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ing how useless and barren of results would be an investigation 
upon the questions of fact involved. Tliis court must accept the 
officiai reports of the receiver and the statements of his books as 
final on any issue as to whether or not there bas been a decrease 
in the earnings of the road. The verity of his accounts could 
hardly be said to be put in issue by a déniai of a decrease of earn- 
ings founded on any calculations made on such a partial and im- 
perfect basis as the earnings of a few trains, as set forth in the 
pétition. 

Then the court is asked to hear testimony and pass upon the 
question of whether a few section foremen or deputy division super- 
intendents or a few clerks could be dispensed with, so that a re^ 
duction in the wages of others might be made unnecessary. The 
receiver avers that the petitioners are paid wages as high, and 
some higher, than is paid for the same kind of labor by competing 
Unes in the same territory. This petitioners deny, and recite facts 
and figures which seem to sustain their claim, but which, as stated, 
are susceptible of explanation to sustain the receivèr's averment. 

Ail thèse issues, if entered into, involve the court in a consid- 
ération of the entire présent organization of this railroad, and in 
an examination as to the entire force of employes,^whether they 
are too numerous, whether their wages are too high, whether some 
could be entirely dispensed with or their duties combined in a 
fewer number, whether the rates of freight are too high, whether 
the earnings could be increased and the expenses diminished. 

The very statement of the questions necessarily involved and to 
be fully considered and determined by such an investigation, ând 
the nature of the évidence to be taken and considered in support 
of the varions issues presented, is in itself sufficient to suggest the 
answer that the court cannot entertain any such proposition. As 
before stated, the détermination of aH such matters must neces- 
sarily rest with the receiver, and only when it is manifest that 
he bas abused that discrétion will the court interfère. It will 
then interfère, not by assuming to reverse his administration and 
settle the détails of such complaints, but by selecting a new re- 
ceiver, to whom such matters can more satisfactortly be intrusted. 
But no such abuse is shown. 

I hâve treated this pétition with the greatest respect, and hâve 
given it full and fair considération. It is presented by over 500 
men, who believe they hâve a grievance which the court should 
hear. They hâve chosen to come into court and pétition for re- 
dress for their alleged grievances, rather than strike, or embarrass 
the receiver by any interférence with the management of the prop- 
erty. I hâve therefore undertaken to state their claim at length 
and with faimess, to show them how impossible it is for a court 
to enter into a detailed investigation such as their pétition invites 
with any possibility of reaching an intelligent and just conclu- 
sion. Without impugning the sincerity or good faith of the peti- 
tioners, and without passing upon the facts set forth in their com- 
plaint, it is sufiBcient to say that the présent financial condition 
of the property, and the unfortunate and déplorable gênerai busi- 



622 FEDERAL EEPORTEE, Vol. 59, 

aess dépression and distress which everywhere prevails, ail com- 
bine to satigfy the court that the daims of the receiver that this 
réduction in wages was absolutely necessary and inévitable are 
80 manifestly true and just that the court, upon the pleadings and 
facts, of which we must take judicial notice, must flnd that no 
case for interférence with the receiver's order is made. 

The court the more readily reaches this conclusion because from 
repeated interviews with the receiver, and examination of the re- 
ports of eamings and expenses filed from month to month, I am 
satisûed this réduction of wages is unavoidable. During the time 
this property has been inthe custody of the court, I hâve studied 
closely the policy and management of the receiver. He has the 
confidence of the court in the highest degree. He was chosen be- 
cause of his long expérience and conceded ability. The statement 
that during the six years of his management of the property now 
in his control, first as président and later as receiver, no serions 
accident has ocçurred, is the best proof that his duties hâve been 
faithfully discharged, and the confidence of the court is worthily 
bestowed. : If the petitioners had presented to the receiver during 
their negotiations with hinj, or if they had suggested in their prés- 
ent application to the court, a reasonable proposition upon Which 
they wçre willing to accept a fair réduction, and had placed their 
proposition in such shape that it did not involve the embarrass- 
ments and difflculties beretofore suggested, the court would feel 
hopeful that satisfactory results might follow further negotiations. 
But, in the absence of any such practical plan, it would be useless 
to give it further considération. 

The court feels authorized for thèse reasons to continue its man- 
agement of this property iinder the judgment and discrétion of the 
receiver, and to décline to interfère unless an abuse of that trust 
is shown. To the proper management of the property it is essen- 
tial that there should be discipline and coopération among ail 
employés, and that the authority vested in the receiver should be 
maintained. This will be the policy of the court, and only when 
an abuse of that authority is clearly shown will it interfère. The 
matter of wages is one that naturaUy appeals to the sympathy of 
ail. It would be far easier, and much more agreeable, to accède to 
this demand than to refuse it. If it were a mère matter of Per- 
sonal préférence, or an appeal to the generous impulses of the court 
or the receiver, there would be no réduction of wages; but this 
property is a trust, to be administered for the benefit of creditors, 
and must be maintained and preserved to the best possible ad- 
vantage for the interests of those whose money is unfortunately in- 
volved in the insolvent company, as weU as for the just and fair 
compensation of those whose labor opérâtes and préserves it. 

For the reasons stated, the motion of the petitioners for an 
order to the receiver to set aside the schedule now in force, and 
to grant an investigation as to the necessity thereof, is refused. 
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CENTRAL TRUST CO. DP NEW YORK v. EAST TENNESSEE, V. & G. 

RY. CO. 

(Circuit Court, D. Kentucky. January 17, 1S94.) 

No. 6,247. 

1. Receivebs— SuiTS IN Other Courts— Injunction. 

The permission given by the third section of the judiciary act of 1887-88 
to sue receivers of fédéral courts for acts or transactions of theirs in car- 
rying on the business connected with the property, wltUout leave of the 
appointing court, Is not restricted to the courts having jiurisdiction of the 
receiver and the property, or to the fédéral courts generally, but extends 
to any court of compétent Jurisdlctlon, and the appointing coiu-t has no 
power to enjoln the brin^ng of such sults In any other than the fédéral 
courts. Rallway Co. v. Johnson, 14 Sup. Ct. 250, followed. 

2. Same — Garnishment Proceedings, etc. 

Garnlshment proceedings are not suits agalnst the receiver for "any act 
or transaction of his," witliin the meaning of the statute, and the appoint- 
ing court may enjoln the bringlng of such proceedings, as well as suits 
upon causes of action orlginating before the receiyership, and ail other 
suits not arising from some act or transaction of the receiver in carrylng 
on the business connected with the property in his charge. 
8. Samb— Removal of Rbceivebs. 

The statute does not afCect the rlght of the receivers to remove from 
the State courts suits Involvlng more than $2,000. Such rlght Is based 
on the fact that the suit is agalnst a receiver appolnted by a fédéral court, 
and is therefore one arising imder the constitution and laws of the United 
States. 

In Equity. Bill by the Central Trust Company of New York 
agalnst the East Tennessee, Virginia & Georgia Railway Company. 
Heard on a rule for attachment for contempt in violating an injunc- 
tion. Eule discharged, and injunction modifled. 

Statement by LURÏON, Circuit Judge: 

The receivers appolnted in thls cause hâve, by pétition, prayed for an at- 
tachment agalnst certain persons for contempt, in brlnging sults in other 
courts agalnst them as receivers, and wlthout leave of thls coiu:t, in respect 
to certain acts and transactions while carrylng on the business of operatlng 
the rallway llne committed to thelr custody by thls court. The receivers rely 
upon an injunction, granted by Judge LURTON, which is in the foUowing lan- 
guage: "On application, and upon the pétition of the receivers heretofore ap- 
polnted In thèse causes, and for good cause shown, It is ordered that ail suits 
brought agalnst the said receivers herein for damages to person or property, 
or incident to thelr dutles as such receivers, shall be brought in some one of 
the fédéral courts, or by intervention In thls case." The défendants answer, 
and justlfy thelr action under the third section of the act of March 3, 1887, 
as corrected by the act of August 13, 1888. 

Edward Colston, E. F. Trabue, and G. H. Henderson, for recelvera. 
Humphrey & Davis and Stone & Sudduth, for respondents. 

Before TAFT and LURTON, Circuit Judges, and BARR, District 
Judge. 

LURTON, Circuit Judge. The possession of property In the 
hands of a receiver, appointed in the exercise of a gênerai equity 
jurisdiction, is the possession of the court. The receiver is but the 
agent of the court, appointed to hold the property until the court 
shall détermine ownership, or how the proceeds of its sale shall be 
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divided among those interested therein. The gênerai doctrine ia 
thus stated in 2 Story, Eq. Jur. (ISth Ed.) 833a, where it is said, 
speaking of a receiver: 

"For his possessioa is deemefl tlie possession of tlie court, and the court will 
net permit ïtself to be made a suitor in a court of law. Tlie proper and usual 
mode adopted under such circumstances is for the party clalmlng an adverse 
interest to apply to the court to-be permitted to corne in, and be examined 
pro intéresse suo. He Is then allowed to go before the master, and to state 
his titte, npon which he may, in the flrst Instance, bave the judgment of the 
mastet-, and ultimately, if necessary, that of the court And where the ques- 
tion tô be tried is a pure matter of title, whieh can be tried iti an ejectment, 
the court; 'from a sensé of convenlence and Justice, will generally authorize 
eueh a' suit to be brought, taking care, however,' to protect the possession by 
givingi proper directions." 

In Davis v. Gray, 16 tV'all. 218, the suprême court of the United 
States, on this subject, said: 

"Monîey or property in his hands Is in custodia legis. He bas only such 
poiva?; %.aâ authorlty as are glyén to him by the court, and must not exceed 
thé presdfibed llmit. The court will not aÙow him to be sued touching the 
propertiy Iti his charge, nor for any malfeasance as to the parties, or other- 
wisë, WlAbut its consent; nor will he permit his possession to be disturbed 
by force, nor violence to be offered to his person, whlle in the discharge of 
his officiai duties. In such cases, the court wUl vindicate its authority, and, 
if nèed be, Will punlsh the ôfCender by fine and Imprisonment, for contempt. 
Where property In the hands of a receiver isclaimed by another, the right 
itoay be' tried by proper issues at law, by référence to a master, or other- 
Wise, as the court, in its discrétion, may see fit to direct" 

In Barton v. Barbour, 104 U. S. 126, the whole question of the 
effect of a judgment against a receiver, obtained in a suit prose- 
cuted withont leave of the court appointing him, was elaborately 
discussed, and a judgment thus obtained held to be absôlutely void, 
for want of jurisdiction in the court rendering it. Leave of the 
court having custody of the property operated by the receiver was 
held essential to jurisdiction. ïhe fact that the liability arose from 
the négligence of the servants of a receiver, whUe operating a raU- 
way as receiver, was held in no way to take the case out of the 
geiieral rule. On this subject that court said : 

"We do not percelve how the fact that the receiver, under the orders of 
the court, is dolng the business usually done by a common carrier makes his 
eâae any exception to the rule under considération. It was said by this court 
la Oowdrey v. Bailroad Co., 93 U. S. 352, that *ihe allowance for goods lost 
lu transportatibn,, and for damages done to property whilst the road was in 
tlie hands of tlie recdver, was properly made.' 'The eamings received were 
as much chargeable with such loss and damage as they were chargeable 
with the ordinary expenses of managing the road. The bondholders were 
only entitled to what remaîned af ter charges of this kind, as well as the 
expenses Ihctii'red In their behâlf, were pald.' This puts daims against the 
receiver, in his éapaclty as a common carrier, on the same footing precisely 
as, the salariée of his subordinates, or as claims for labor and material used 
In càrrying on the btisiness. If a passenger on the railroad, who is injured, 
In person or property, by the négligence of the servants of ttie receiver, can, 
withont leave, sue him to recover his damages, then every conductor, en- 
gineer, brakeman, or track hand can also sue for his wages withont leave. 
To admit such a practice would be to allow the charges and expenses of the 
administration of a trust property. In the hands of a coiu-t of equity, to be 
(iontroUed by other courts, at the instance of impatient sultors, without re- 
gard to the èquities of othOT clalmants, and to permit the trust property to 
be wasited in the costs of unnecessary litlgation. 
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"Sucli Is not the course and practice bf courts of equity in administering 
a trust estate. Tlie costs and expenses of a trust are allowed by the court, 
upon a référence to Its own master. If the adjustment of the clalm Involves any 
dispute in regard to the alleged négligence of the receiver, or any othèr fact 
upon which his liâbility dépends, or in regard to the amount of the damages 
eustained by a party, the coiu:t, in a proper case, in the exercise of its légal 
discrétion, either of its own motion, or on the demandi of the party injured, 
may allovy him to sue the receiver in a court of law, or direct the trial of a 
feigned issue, to settle the contested facts. The claim of the plaintiff, which 
is against the receiver for a Personal injury sustained by her while traveling 
on the rallroad managed by him, stands on precisely the same footing as any 
of the expenses incurred in the exécution of the trust, and must be adjusted 
and satisfied in the same way. We therefore thlnk that the demand of the 
plaintiff is not of such a nature that it may be prosecuted by suit, without 
leave of the court" 104 V. S. 130, 131. 

This same gênerai principle has been frequently announced in the 
highest courts of most of the states of this Union. Some of thèse 
cases we cite: Eobinson v. Eailway Co., 66 Pa. St. 160; Skinner 
V. Maxwell, 68 N. G. 400; Eailway Co. v. Smith, 19 Kan. 229; Hazel- 
rigg V. Bronaugh, 78 Ky. 62; Chafee v. Quidnick Co., 13 R. I. M2; 
Payne v. Baxter, 2 Tenn. Ch. 517; Olds v. Tucker, 35 Ohio St. 584. 

Such was the state of the law when congress passed the act of 
March 3, 1887, corrected by the act of August 13, 1888, and known 
as the "Judiciary Act." The third section of that act is as f ollows : 

"That every receiyer or manager of any property appointed by any court 
of the United States may be sued In respect of any act or transaction of his 
in carrying on the business connected with such property, without the pre- 
vious leave of the court in which such receiver or manager was appointed; 
but such suit shall be subject to the gênerai equlty jurisdiction of the court 
in which such receiver or manager was appointed, so far as the same shall 
he necessary to the ends of justice." 

Whether it was the intention of congress to permit receivers, ap- 
pointed by, and accountable to, United States courts, to be sued witii 
respect to acts and transactions as such receivers in courts of other 
jurisdictions, is by no means clear. Under the law as it stood, the 
court having custody of the property, pendente lite, had exclusive 
jurisdiction of ail suits affecting such property, and drew to itself 
complète jurisdiction with respect to ail the acts and transactions 
of its receiver, in maintaining or operating property so sequestrated. 
It was just as much a contempt of court to institute a suit affecting 
such property, or its custodian as such, in the court of his appoint- 
ment, without previous leave of court, as it was to bring such suit 
in another jurisdiction. A judgment against the receiver is a judg- 
ment against the receivership. It is a judgment affecting the 
property, and to. be paid therefrom. To properly administer a se- 
questrated property, the liabilities should be determined in one 
cause, and the claims ranked, and the property mai*shaled and dis- 
tributed according to légal or équitable priorities. 

The act might well hâve been construed as only permitting suits 
in the court having jurisdiction of the property and the receiver. 
This would hâve secured to the suitor the right of jury trial, accord- 
ing to the usual course of the court, where the demand was of légal 
character. At the same time, such judgment would hâve been 
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subject tbthe équitable jurisàiction of the court, and be given its 
proper v&i\k in the distribution of the property. There is much 
force in the argument that, in view of the previous exclusive juris- 
diction of the court appointing the receiver over him and over the 
seqUestratéd property, a construction ought to be given this act 
which wôuld hâve preservçd the équitable jurisdiction of the cir- 
cuit courts over property in custodia legis, and over suits affecting 
it. We, however, feel precluded from nov? placing such a construc- 
tion upon the act, in conséquence of the décisions of the suprême 
, court of the United States in McNulta v. Lochridge, 141 U. S. 327, 
12 Sup. Çt. 11; Bailway Co. v. Johnson, (decided Jan. 3, 1894, and 
not yet officially reported,) 14 Sup. Ct. 250. 

It is true, as contended, that the construction now insisted upon 
does not seem to hâve beeU presented or paissed upon in either of the 
opinions of that learned «purt. The fact, however, remains that, 
in the flrst case, a judgmënt against the receiver, obtained in a 
suit in a state court, brought without leavë of the court appointing 
the receiver, was recognized as valid. A similar judgment was 
held VôilJ, before the passage ôf the act of 1887, in Barton v. Barbour,^ 
supra. 

The^càse of Eailroad Co. v. Cox, 145 U. S. 603, 12 Sup. Ct. 905, bas 
no béàiring on this point. The suit was at law, and was brought 
withQut leave of the court, but it was brought in the court which, 
Under ancillary proceedings, had appointed the receiver sued, and 
which had jurisdiction ovér the property. 

In the case of Eailway Op. y. Johnson, supra, the suit was com- 
menced in a state court, against a receiver appointed by a circuit 
court of the United States. SubSeqUently, the railroad company 
was joined as a défendant; the receiver in the meantime having 
been discharged, and the property of the company restored to its 
possession. There was a judgment agàinst the receiver and the 
company, afHrmed on appeal by the suprême court of Texas. 13 
S. W. 463. Among other questions decided, the court, in an opinion 
by Chief Justice FuUer, said, 

"By section. 3 of the act of March 3, 1887, c. 373, (24 Siat. 552,) as corrected 
by the act of August 13, 1888, c. 866, (25 Stat. 433,) every receiver appointed 
by a court pf the United States may be sued, in respect of any act or transac- 
tion of hls In carrylng oh the business connected with the property, without 
the prevloUs leave of the court by which such receiver was appointed. Neces- 
sarily, such a suit may be brought In any court of compétent jurisdiction, and- 
proceed to Judgment aecordingly. This suit was so brought." 

Assuming, therefore, that^ under the act of 1887, it was permis- 
sible to me the receivers in any court having jurisdiction of the per- 
Bon of the receiver and of the subject-matter, we are brought to 
the considération of the question as to whether such liability to suit 
could be limited or controUed by the injunctive procéss af the circuit 
court appointing the receiver. 

The writer of this opinion entertained, originally, the view that 
the intent of congresis was only to permit suit in titie court where 
the property sought to be affected by the suit was sequestrated.. 
This view was entertained Upon two grounds: 
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1. By the construction above referred to as to the purpose of con 
gress, sa indicated in the affirmative portions of section 3. 

2. By reason of the effect to be given to the proviso of that section, 
which is in thèse words: 

"But such suit shall b© subject to the gênerai equity jurisdiction of the court 
In whlch such recelver or manager was appointed, so far as the same shall 
be necessary to the ends of Justice." 

It seems that if such suits, so brought without leave, were to be, 
and remain, "subject to the gênerai equity jurisdiction of the court 
in which such receiver or manager was appointed, so far as the 
same shall be necessary to the ends of justice," they should be 
brought within the court having the right to exercise such équitable 
jurisdiction over the suit. Without elaborating thèse views, it is 
sufficient to say that they were deemed to justify an injunction 
against suits in courts of other jarisdictions. Like views were 
entertained by Judge Taft, who now joins in thia opinion; he hav- 
ing made an order of like character in the case of Thomas v. Cin- 
cinnati, New Orléans & Texas Pacific Railway Co. 

Upon full considération, we are now led to the conclusion that 
the injunction was improvidently granted in so far as it may be, 
and bas been, construed as restraining suits in any court having 
jurisdiction of the parties and of the subject-matter, where the 
action originates in an "act or transaction" of the receiver "in carry- 
ing on the business connected with such property." 

If that act authorized a suit against a receiver in a state court, 
without leave of the court appointing the receiver, in respect to a 
liability incurred while carrying on the opération of a railroad as a 
receiver under a decree of a United States circuit court, as was held 
in McNulta v. Lochridge, supra, then a right of suit thus conferred by 
congress cannot be restrained in advance of its exercise. This 
woùJd be, in effect, to nullify the act of congress, and, therefore, in 
excess of jurisdiction. The power given by the proviso must not 
be so construed as to authorize the courts to prevent that which 
congress bas expressly provided may be done. That it was intended 
by congress that some meaning should be attached to the very sig- 
nificant proviso contained in section 3 is most obvious. It was 
not intended that the right to litigate with the receiver in any court 
should be an unrestrained right Whether the proviso should be 
limited so as to give the court appointing the receiver power upon 
équitable grounds, and upon spécial application, to restrain pro- 
ceedings in a pending suit, brought without leave of the court, or 
whether, after judgment, the court should exercise its équitable 
jurisdiction by inquiry into the judgment, in order to détermine its 
justice, or its place and rank in the distribution of the property 
ont of which It is to be paid, are questions which need not now be 
settled. 

A wide différence of opinion has been entertained as to the power 
of the court over judgments obtained against the receiver in courts 
other than that appointing the receiver. Central Trust Co. v. St. 
Louis, etc., Ey. Co., 40 Fed. 426; Eddy v. Wallace, 1 C. C. A. 435, 49 
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Fed. 801; Missouri Pac. Ey. Co. t. Texas Pac. R. Co., 41 Fed. 311. ; In 
th« two cases first cited it was held that such judgments were con- 
clusive. In the case, reported in 41 Fed. it was held that it waa 
within the power of the court, when such judgments were flled in 
the case in which the fund was being distributed, to look into them, 
and allow the whole, or half, or any part, as justice might require. 
The latter view seems to hâve been entertained by Mr. Justice Jack- 
son, for, while judge of this circuit, he made an order in this cause, 
which has not been revoked, reç(iliring ail judgments in other courts, 
obtained in suits prosécuted without leave of the court, to be flled 
by intei^ening pétition in the main causé, together with a full bill 
of exceptions, showing the évidence upon which the jùdgment 
rested. That the judgiiiént is concluiâive, so far as to be regarded as 
a judiciâl ascertainnient of liability, kni of the amount, is probably 
the bettér view. Speakiiig of theeffect of the proviso, the learned 
chief justice, in- the case of Bailwày Go. v. Johnson, supra, said 
that "thé right to sué without resorting to the àppointing court, 
which involves the right to obtain jùdgment, cannot be assumed 
to have.been rendered prâctically vàlueless by this further provision 
in the Sàtiîe sectioti ôf the statute \^hich granted it." 

It îs eiôttgh, for a QècMon'of thé question nôw before uS, to say 
that we are of opinion that the injunction against bringing suits 
without leave of the court should be modifled, so as not to restraln 
suits gi^wing out of acts and transactions in respect to the carrying 
on of the opérations of the railroad. The act does ndt affect suits 
nôt hating their brigin in the opération of the railroad by the re- 
ceiver. With respect to àÛ contràcts and Causes of action originat- 
ing before the receiversMp, and ail not arising out of an alleged 
liability <jf 'the rèceivet tô the suitor, fbr sôme act ôr transaction of 
the receivëi* while carrying on the business of a common carrier, 
thé injunction wUl stand. 

Garnishnient proceédings are not sùits against the receiver, for 
any act or transaction of hîs, and such claims must be prosécuted in 
the manner heretofore séttled by order in this causé. Such claims, 
flled with the commissidner appointéd to hear them, can be thus 
more speedily and economically determined than by the institution 
of regular suits. A proceeding for garnishment purposes is an 
équitable Beizure of the funds and property within the custody of 
the court. ' The principlé governing such seizure is clearly settled 
by the décision in Ex parte Tyler, 149 U. S. 182, 13 Sup. Ct. 783. 

The right of the receivèrs to removë any suit, brought in a state 
court, whère the sum invôlved is |2,000-, seems to be iinaffected by 
the act of 1887. The right of removal, in such cases, rests upon 
the f act that the suit iâ one against a reCeiver appôinted by a court 
of the TJiiltèd States, and Is therefore pne arisittg undèr the consti- 
tution and làws of the Unîtëd States. ÈaUroadCoé v. Cox, 145 U. S. 
603, 12 Sup. Ct 905; Buck v. Colbath, 3 WaU. 334. 

The pending applications for leave to bring suits in other courts 
are refusèd. The parties so applying will not be affected by the 
injunction as modified, and they can exercise their statiitory right 
oi suit if tliey see flt; ' . . 
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A decree will be drawri up in accordance with tliis opinion, and 
the raie discliarged. The costs will be paid by the receivers, eut 
of the funds in their hands. 
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(Circuit Court, W. D. Pennsylvanla. January 15, 1894,) 

No. 35. 

Relbasb and Dibchabge— Bab to Aotioh at Law— Evidence ci' Mistakb. 
In an action at law In a fédéral court évidence is not admissible to 
show tliat a release, which, on its face, constitutes a complète bar to the 
action, was given under a mistake of fact, such as, in equity, would re- 
quire its rescission or cancellation. 

At Law. Action by L N. Messinger, administrator d. b. n. of the 
estate of Joseph C. Raudenbush, against the New England Mutual 
life Insurance Company. On motion for a new trial. Denied. 

D. W. Cox, Lorenzo Everett, and S. 0. McCandless, for plaintilî. 
A. A. Leiser and Shiras & Dickey, for défendant. 

BUFFÏNGTON, District Judge. This is a motion for a new 
trial. The suit was upon a policy issued by the défendant company 
for $15,000 upon the life of Joseph C. Raudenbush, of whom the 
plaintiff is administrator d. b. n. By its terms the "policy shali be 
void if the assured shaU die by his own hand or act, whether sane 
or insane, within three years from the date thereof ; but the com- 
pany agrées to pay upon the policy thus voided the net reserve 
held against it, reckoned according to the légal standard of Mas- 
sachusetts." The décèdent died within three years. In défense 
there was offered and receiyed in évidence a sealed release, executed 
by the former administrator, and acknowledging receipt of $755 
23/100, "in fuU satisfaction and discharge ofallclaims and demands 
under policy" aforesaid. In rebuttal, the plaintiff offered to show 
by the wife of décèdent that Raudenbush had not committed 
suicide, but had died from a pistol shot accidentaUy inflicted by 
himself, and that the settlement had been mistakenly made by the 
administrator under the belief he had committed suicide. To this 
évidence objection was made and sustained, and the évidence was 
refused on two grounds: First, that the release could not be at- 
tacked in an action at law, but only on the equity side of the court; 
and, secondly, that, if allowable on the law side, the évidence pro- 
posed was not suflScient to warrant the cancellation of the release 
under the facts of the case. Our conclusions were recited in 
binding instructions for the défendant, and we see no reason to 
question the action thus taken. That équitable relief must be 
sought on the equity side of the fédéral courts is a proposition too 
well estajblished to require citation of authorities. That rescission 
or cancellation is the subject of équitable jurisdiction . is equaily 
weH established. As the court said in Ivinson v, Hutton, 98 U. 
S. 82: 

v.59F.no.5 — 34 
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"CoïwtS; <>f equlty h«ve Jurlsaictlon • • ». If the Instrument was ex- 
eciitea In l^orance or mlstake of facts materlal to Its opération, the error 
may be éôrrected, or the erronëous transaction may De rescinded. * * * 
Power to reform wrltten contracts for fraud or mistâke is ^Vetywhere con^ 
ceded to courts of equlty, and it is equally clear that it is a power wliich 
cannot be exercised by common-law courts. Heame v. Insurance Co., 20 
Wall. 490." 

The same doctrine is laid down in the text-books. Bisp. Eq. (Ist 
Ed.).§31,fp.41. 

Such being the law, we inquire whether the paper ofEered was 
of a character to require cancellation or rescission. On this 
point we are clear. The policy in suit was payable, in case of death, 
to thé dççedent's "executors or administrators," so that in his ad- 
ministrator , was vested the right of action at his death. By the 
death of the insured the question of the company's liability was 
raised. The cause, mode, and facts concerning his death were 
necessary, subjects for inquiry. If it was caused by accidentai 
means, tîie administrator was entitled to rècover the whole atnouut 
from the gênerai funds of thê companyj if by suicide, then the policy 
was voidi and a portion of the réserve fund only was recoverable. 
Presumably thèse inquiries were duly màde, and ati agreement 
reached by which the administrator received some $700 from the 
reserve fund, and released ail claims arising under the policy; the 
language of the release beiiig that said suin was received "in fuU 
satisfaction and discharçe of ail claims and demands under policy 
No. 83,471, by reasôn of the death of Joseph G. Raudenbush, the in- 
sured." This instrument, made by the représentative of the de- 
ceased nnder seal, acknôwledging and reciting the payment of 
money thereon, standing alône and ùnrepudiated, formed a com- 
plète légal défense to any claim under the policy. Mànifestly, such 
an instrument must be canceled or rescinded before a recovery 
coiild be had, enforcing claims which the administrator had once 
released. Such effort to rescind was never madè by the flrst ad- 
ministrator. The release remained unimpeached during his life, 
and for more than a year after it was made. Nor did his successor 
in the trust repudiate it by bill filed, Or tender back the money paid 
upon it. Standing thus nnimpeached, it formed an insuperable 
barrier to a recovery upon the policy in a suit at law. To permit 
its rescission or cancellation on the law side of the court would be 
to trench upon the exclusive jurisdiction of a court of equity. 

The motion for a new trial is refused, and the.clerk is directed 
to enter judgment upon the verdict. 



POST PUB. co. V. HALLAM. 

(Circuit Court of Appeals, Slxth Circuit December 9, 1893.) 

No. 120. 

1. LiBKi.— EviDKNcn— Pkiob Publications. 

A prior or contemporaneous publication In another newspaper owned by 
défendant is compétent évidence on the question of malice, although a 
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separate suit Is pending thçreon. A double recovery is to be avoided by 
a caution from the court that damages eau be allowed only for the article 
sued on. Frazler v. McCloskey, 60 N. Y. 337, dlsapproved. 

2, SaMK— CHOSS-EXAMINATIOîif. 

Where the edltors of a newspaper hâve testifled that the publication 
Vias without malice, and thelr feeling towards plalntlff friendly, it Is com- 
pétent, on cross-examlnation, to show by them that they had never pub- 
llshed notice that plalntlff had sued them, and that they had an agree- 
ment with other papers not to publlsh notice of the brlnging of libel suits; 
thus even suppressing the knowledge that plalntlff was seeklng to vin- 
dlcate his réputation in the courts. 
8. Saub. 

It Is compétent, in the cross-examlnatlon of an edltor who has testifled 
to good falth and freedom from malice, to prove statements by him, in 
conversation wlth plalntlff after the publication, which tend to show 
that It was his poUcy, in conductlng the paper, to increase Its circulation 
by making sensational charges agalnst Indivlduals, thus showlng a reck- 
less Indifférence to the rlghts and réputations of others, équivalent to 
malice. 
4. Samb— Keputation — Rebuttal Evidence. 

Where the Ubelous charge Is that a candidate for office sold out to a 
rival, and the défense has glven évidence that his réputation for Integrity 
in politlcs is bad, the évidence In rebuttal may go to his gênerai réputa- 
tion for Integrity, and need not be conflned to the matter of polltical 
conduct 55 Fed. 456, afflrmed. 

6. Same— Evidence op Good Faith— Rebuttal. 

If défendant, for the purpose of showing good faith, ts allowed to 
prove the circulation of nimors Interpreting plaintiff's conduct in the 
saane way as stated in the publication, there is no error in permltting 
plalntlff to show in rebuttal the existence of a widespread, gênerai under- 
standing which placed an entlrely innocent interprétation on his acts. 

6. Same— Province op Jury. 

On the question as to the meaning of the publication the jury are to 
détermine, not what défendant intended to charge, but what in fact he 
dld charge, and what the reading public mlght reasonably suppose he 
Intended to charge. 55 Fed. 456, afflrmed. 

7. Same— Phivilbged Communications. 

Palse allégations of fact, charging a candidate for office with disgrace- 
ful conduct, are not prlvileged; and good faith and probable cause con- 
Stltute no défense. 65 Fed. 456, afflrmed. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

At Law. Action by Théodore P. Hallam against the Post Pub- 
lishing Company for libel. Verdict for plainttff. Motion for new 
trial denied, (55 Fed. 456,) and judgment for plaintiff entered on 
verdict. Défendant brings error. Afflrmed. 

Statement by TAPT, Circuit Judge: 

Thls was a wrlt of error to reverse the judgment of the circuit court in 
favor of Théodore P. Hallam against the Post Publishing Company for $2,- 
500 for libel. 

After the proper averments of Jurisdletlon, the pétition of the plaintiff be- 
low stated his case as follows: 

"Prior to October 14, 1892, plaintiff, as was well known to the people 
of Kenton coimty, Kentucky, where he lived, and to the people of Hamilton 
coimty, Ohio, and other counties of Ohio, was a candidate, in compétition 
with Albert S. Berry, slmllarly well known to be such candidate, and In 
compétition wlth other candidates, for the nomination, before the Démo- 
cratie convention of the sixth Kentucky congressional district, for the office 
of représentative in the congress of the United States for sald district That 
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for a loûgiime g^or to {^d oa October Ï4, Ï892, defènaant was engagea Jn 
the business of Cojmppsing, prlntlng, puBUailtig, and fclrcalatlng à datly news- 
paper called tilié'Clnèlnnatl Pi>st, whicli pai)er It claiiiied on that day had a 
daily circulation more tban double that of auy other dalljr paper in Ohio, 
save one In Caeveland, and a circulation In Cincinnati and Hamllton county 
on week days 10,000 In excess of the comblned circulation! of the English 
morning pâpers and tlie only other Bnglish evenlng paper. Prior to the 
meeting of, Sald convention, whlch met at Warsaw, Kentucky, plaintifE con- 
tracted wlth the St Nlcholas, a company èhgaged In the business of catering 
and keeplng à hôtel, actlng through É. N. Roth, to fumish, on boaxd the 
steamer Henrletta, food and drlnk for the use of delegates and Irlends of 
sald Hallam, who were about to proceed on sald steamer to Warsaw to at- 
tend said convention, for which sald foOd and drink so to be furnishëd, and 
which was tiierèafter furnlshéd, by said St. Nicholas, said Hallam agreed 
to pay sald St. Nlcholas. At sald convention, after it had been In session 
for several days, and many ballots had been taken wlthout a nomination 
being reached, sald plalntifC finally requested the delegates from his county, 
who had contlnuotisly voted for hlm, to cast their next ballot for said Berry, 
and thereupon on the next ballot, by the ald of the votes so cast by the dele- 
gates from Kenton county, said Berry was nomlnated as the candidate for 
said office by sald convention, on September 30, 1892. And thereafter, on 
October 14, 1892, défendant, knowlng the premlses, composed and published 
In Its sald newspaper, of and concernlng the plalntiff and hls conduct as a 
candidate for nomination at the handë of said convention, the foUowlng false, 
maliclous, and Ubelous article: 

•"Berry Pald. 
" 'Expensea of Théo. Hallam in the Slxth (Ky.) District Contest for the Nom- 
ination of a Democrat for Gongress. 

"'The Berry^Hallam congressional fight In the slxth Kentucky district is 
still on,— that is to say, Banquo's ghost bob» up now and then, to the annoy- 
ance of the congressional nominee, Berry, and the mortification of the de- 
feated candidate, Théo. F. Hallam. The Boone County Eecorder delivers 
a broadside at the Keutoû county delegates, and naively asks: "Why don't 
they come out and tell the truth about what induced them to go to Berry? 
The world knows." ïes, the world knows, and you may say Mars and the 
planets know It also. Proprietor Eoth, of. the St. Nlcholas Hôtel, bas an In- 
slde clnch on this inside information. Byeryone knows Colonel Berry. He 
Is a monopolist, corporation controUer, mîllionaire speculator, political wlre- 
puller, flrst-class bustier, and a pretty good sort of a fellow. Hallam is a 
successful lawyer at Covlngton; but légal eminence does not mean the fat in- 
comes that are its synonyms on thls slde of the Ohio. , Hallam is one of the 
bhoys, loves ward politlcs for the fun, If not the émoluments, and is about 
as poor as a church mouse. In fact, he owes several himdred dollars for 
taxes. The two countles, Kenton and Campbell, threw out their hooks for 
the congressional nomination. Kenton SWore by Hallam, while Campbell 
vowed that the political friend and chum of Carllsle, Cassius M. Glay, Jr., 
and Charles J. Helm, their own mlUionalre and boss, Albert S. Berry, should 
be the nominee. The flght waxed hot. The convention was held at War- 
saw, commenclng on September 27th, aûd ending September 30th. The 
Kenton boys prepared for the fray. The principal préparation consisted 
In engaglng the steamer Henrletta to carry the delegates to Warsaw, and 
the carte blanche orders of Mr. Roth, of the St. Nicholas hostelry, ,to flll her 
np from truck to keelson with the best the cellar and the larder of the house 
afforded. As one delegate remarked: "Why, the Champagne flowed off the 
decks so much that even the Henrletta was swimmjfig In it" Hallam ànd 
his Crowd dld aU IJie f easting and the drinklng. The Campbell cquiity men 
were not in it But the blU was made oùt tO Colonel A. S. Berry. Hère 
Is the blU: "St Nlcholas. Edward N. Both. Cincinnati, October 10, 1892. 
Colonel A. S. Berry, per Théodore F. Hallarh, to the St. Nlcholas Hôtel Com- 
pany, Dr.: For mealS) service, wlne, and cigars served on board the steamer 
Henrletta, $865.15." ' Then again: 'At Warsaw the battle raged four days. 
On the last day Colonel Berry and Lawyer Hallam were seen to go arm 
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In arm to the rear of the courthouse, where the convention was held. TTiey 
had a quiet and confldentlal chat. At its conclusion Hallam called his war- 
riors about liim, and spolse to them in wliispers. Immediately thereafter the 
whole Kenton county délégation cast its vote for Colonel Berry, and he re- 
ceived the nomination. Is Colonel Berry carrying ont ail and every one of 
the promises he made? Ah, there's the rub. Mr. Roth, of the St. Nicholas, 
bas sent a biU of $865.15 to Colonel A. S. Berry. That biU is for "dry" and 
"wet" provisions ordered by Hallam, and disposcd of by Hallam's supporters. 
Such generosity on the part of the Victor to the vanquished is truly touching.' 
Thereby meaning that said Hallam had requested hià supporters, the dele- 
gates from Kenton county to said convention, to cast their votes upon the 
conclusive ballot for said Berry, In pursuance of a corrupt understanding 
or bargain between said HaUam and Berry, and for a pecuniary considéra- 
tion to be paid by said Berry, and particularly upon the understanding that, 
in considération of said Hallam's procuring the said delegates from Kenton 
county to cast their votes on said ballot for said Berry, said Berry would 
pay to the said St Nicholas the bill for the food and drinli -which said Hallam 
had ordered, and for payment of which said Hallam was liable to said St. 
Nicholas. Wherefore plaintiff prays judgment against défendant for dam- 
ages in the sum of ten thousand dollars." 

The answer of the Post Publishing Company was as foUows: 

"And now comes the Post Publishing Company, défendant in the above 
cause, and for ^swer to the pétition therein says: It admits that it is a 
«orporaticai organized under the laws of Ohio, and a résident of that state. 
It admits that prier to October 14, 1892, the plaintiff was a candidate in 
•compétition with Albert S. Berry at the Démocratie convention for nomina- 
tion of a Démocratie candidate for congress in that district. It admits 
■that it was engaged on October 14th In prlnting and publishing the Cincin- 
nati Post, of the circulation described In the said pétition. It admits that 
plaintiff contracted with the St. Nicholas Company, or Hôtel, for the supply 
of provisions, food, and drink for the use of delegates attending said conven- 
tion; that said food and drinli were thereafter furnished on board the steamer 
Henrietta, and, if need be, elsewhere, for which the plaintiff was to become, 
and did become, indebted. It admits that, after a session of several daya 
of the said convention wlthout nomination, the délégation from Kenton 
county, being the county of the plaintiff, at plaintifC's request cast their 
votes on a final ballot for said Berry, and thereby secured his nomination 
on the 30th day of September, 1892, having previous thereto continuously 
Bupported plaintiff as against said Berry. It admits that it published In 
the Cincinnati Post the article contained in said pétition, but dénies each 
and every other allégation thereof." 

The évidence of the plaintiff and his witnesses tended to show that the 
.icharge or insinuation that he had received any considération for influeneing 
' his supporters to transfer their votes to Berry was wholly unfounded; that 
Campbell, the Covington reporter of the défendant, falsely representing him- 
eelf by téléphone to be Berry's son, requested the St. Nicholas Hôtel to make 
out Hallam's biU, and deliver it to the messenger he would send; that, there- 
after, another employé of the défendant, also representing himself as Berry's 
son, went to the St. Nicholas Hôtel, and got the blU against Hallam, but 
af terwards brought it back, and said that he did not want the bill made to 
Hallam, but to Berry per Hallam, and the bill to Col. A. S. Berry per 
Théodore F. Hallam was accordingly made out and delivered to him; that 
thls conduct of the reporters of the défendant was without the knowledge 
or consent of Hallam or Berry. The évidence for défendant tended to show 
that the employés of défendant had not suggested the form of the hôtel bill, 
and to show good faith and no malice In the publication. 

The article set forth in the pétition was an abridged statement of the con- 
tents of a much longer, more detailed, and more conspicuous and sensational 
article, which appeared in a paper published by the défendant, called the 
Kentucky Post In the longer article was printed a fac simile of the bill 
obtained from the ' St Nicholas Hôtel by def endant's employés. The de- 
fendant published, In the afternoon of each day except Sunday, several édi- 
tions of the Cincinnati Post and of the Kentucky Post. Matters of gen- 
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eral interest were Wenttcal In the two papefs. News of pecullar local In- 
terest in Kflutucky was ^ven at large In the Kentucky Post, and only In 
abridged form In the Cincinnati Post The latter liad a wlde circula- 
tion in Clnelnna-ti and the aurrounding eotintry, but rery little in Ken- 
tucky, while the former was circulated only in Kentucky. At the time 
of the trial la the court below another suit brought by Hallam agalnst the 
défendant for damages for the publication of the article In the Kentucky Post 
was pending lu the United States circuit court for Kentucky. 

Bateman & Harper, for plaintifl in error. 

Wilby & Wald and W. H. Jackson, for défendant In error. 

Before TAFT and LUETON, Circuit Judges, and BIOKS, Dis- 
trict Judge. 

TAPT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is first assigned for error that the circuit court admitted in 
évidence the article in the Kentucky Post. This was proper. The 
article was releyant for the purpose of showing malice. By the 
weight of authority, prior and contemporaneous publications of the 
same libel, other than that declared on, are compétent évidence to 
show malice, whether such other publications may themselves 
be made the basis of recovery in separate suits or notj and the dan- 
ger of a double recovery for the same publications is to be avoided 
by a caution from the court that damages are to be allowed only for 
the article sued on. VanDerveer v. Sutphin, 5 OMo St. 293; Pearson 
v. Lemaitre, 5 Man. & G-. 700; Chamberlin v. Vance, 51 Cal. 75; Shock 
V. McChesney, 2 Yeates, 473 ; Gibson v. Cincinnati Enquirer, 2 Flip. 
121; Townsh. Sland. & L. § 392; Odgers, L. & Sland. 272; Newell, 
Defam. 381. > In its charge the circuit court, calling the jury's at- 
tention to the pendency of the suit in Kentucky for damages for the 
Kentucky Post article, quïte distinctly told them not to flnd any 
damages except for the article in the Cincinnati Post. In New 
York, other publications of the same or différent libels by the de- 
fendant are not admitted to prove malice, unless suit upon them is 
barred by limitation, or for some other reason, (Frazier v. McCloskey, 
60 N. Y. 337;) but, as already stated, this is contrary to the weight 
of authority. 

It was sald that the introduction of the Kentucky Post article 
was lîkely to lead the jury to include damages for the malice of the 
Kentucky article in a verdict on the Cincinnati article. The fact 
is, doubtless, that the same motive — ^whether of malice or public in- 
terest — which prompted one article prompted the other. It was 
to enable the jury to judge what the real motive was that the Ken- 
tucky Post was admitted. There is nothing which prevents the 
award of exemplary damages for the same malice in separate pub- 
lications of the same or similar libels. The same criminal intent 
may lead to the commission of two separate offenses, but they are 
separately punished by two sentences. It may be, as suggested by 
Judge Bartley in VanDerveer v. Sutphin, 5 Ohio St. 293, 296, and 
by the learned judge who presided at the trial below, that the judg- 
ment in the first suit would be compétent évidence in the second 
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suit to reduce punitive damages; but that question is not before us. 

It was urged by counsel that tlie Cincinnati and Kentucky pub- 
lications were merely différent éditions of tlie same paper, and that 
the two libels were one and the same thing. Such an argument 
would be more relevant on a plea of res judicata in the second suit. 
But, if the contention be weU founded, it removes the only reason 
suggested in any authority for excluding the Kentucky publication, 
— that is, that it may be made the basis of a second recovery. 

It is assigned for error that the defendant's counsel was not per- 
mitted to ask the plaintiff, when on the stand, whether it was true 
that he had not paid his taxes. The statement that Hallam had 
not paid his taxes in the alleged libel was for the purpose of em- 
phasizing his poA'erty, and thus lending probability to the insinua- 
tion that Hallam had sold his influence to Berry for the payment 
of the Mil at the St. Mcholas Hôtel. Défendant was permitted to 
show that Hallam was a man of small means, and whatever weight 
such a circumstance, with others shown, might reasonably hâve in 
the mind of the défendant to induce a bona flde belief in the charge 
against HaUam, the défendant had the benefit of before the jury. 
It does not appear that defendant's counsel made any proffer to the 
court of what he intended to show in answer to the question. It 
may be that Hallam would hâve answered that he had paid his 
taxes, and, if so, the défendant was not injured by the exclusion of 
the évidence. Moreover, the question was put on cross-examina- 
tion, when nothing had been asked of Hallam on the subject in 
chief. In the fédéral courts, the right to cross-examine a wit- 
ness is limited to matters stated in his direct examination. Hough- 
ton V. Jones, 1 Wall. 702. Had defendant's counsel deemed the 
matter of sufflcient importance, it would hâve been easy for him 
to offer the record évidence of the nonpayment of Hallam's taxes 
when presenting defendant's évidence, and the ruling of the court 
then would hâve involved only the question of the relevancy of 
the évidence in mitigation. He did not do this. As the point is 
now presented on the record, there is no prejudicial error apparent. 

The third assignment of error is that the court permitted coun- 
sel for the plaintiff, in cross-examining the managing and city edi- 
tors of the défendant, to ask them whether, after the suit was 
brought, there had been any notice of it published in the defendant's 
newspapers. We think this was a circumstance which the jury 
might properly consider in weighing the direct évidence of thèse two 
editors to the effect that their feeling towards Hallam was friendly 
and f ree f rom malice. It is quite true that the défendant was under 
no légal obligation to publish the fact that Hallam had asserted, un- 
der oath, the falsity of defendant's statement concerning him, and 
h&à sought to vindicate his injured réputation by a suit; but the fact 
was of a class of facts usually recorded in the court news of every 
newspaper, and its intentional omission reflected on the good faith 
of the statement that the feeling of the défendant and its editors 
was entirely friendly to Hallam. A similar ruling was made by the 
court below with référence to évidence, also brought ont on cross- 
■examination of the same witnesses, that défendant was party to an 
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agreement with ail the other newspapers of Cincitinati that tiey 
should not publish the fact that a iibel suit had beén brought against 
any one of them. The agreement was not unlawful, but defendant's 
purpose thus manifested, to prevent Onè whose réputation should be 
injured by unfounded charges in defendant's columns from securing 
the partial reniedy of publishing in any newspaper his déniai under 
oath, and his intention to vindicate his character tended to show 
an indifférence on defendant's part to the possible wrong it might 
do to such a person. If, as was suggested by couhsel, the motive 
for such an agreement can be found in the désire of the défendant 
not to impair its crédit by publishing the fact of a suit for large 
damages against it, this is an argument to be addressed to the jury 
in explanation of the circumstance; but it is not so conclusive in 
its character as to prerent the circumstance from being relevant, 
for the reason already giveni 

It is next objected that the circuit court permitted plaintiiï's coun- 
sel, on cross-examination of the witness McEae, to ask the following 
question in regard to a conversation between the witneàs and Hallam 
at the St. Mcholas Hôtel af ter the publication : 

"Q. Did not Mr. Hallam fùrtlier say thIs to you: 'The wày that you are 
rtmning that paper, you want to hâve It so that wh;en one man meets an- 
pther on the street he wiU say, "Did you see that terrible roastlng that so 
and so got this afternoon?" and thereupon the other man wlU say, "No, I 
wonder where I can get a papër." ' And did you ilbt thereupon reply to 
him,' 'That is modem journalism?' A. No, sir; I did not." 

And tlie plaintifif was snbsequently i)ermitted on the stand to tes- 
tify that such a conversation as that rmplied in the foregoing ques- 
tion did take place. ' 

McEae testifled on direct examihation that the article had been 
èubmitted to him by the éditer who prêpared it, with the assurance 
that it truly stated the facis as developed after a thorough investi- 
gation, and that hé thereupon àpproved its publication becauseit was 
news of much public interest He denîed having any malice toward 
Hallam. The conversation èmbodied in the foregoing question, if it 
occurred, would tend to show that McRae's policy iri conducting the 
newspaper was to increase its sale by making sensational charges 
against individlials, — a policy which would strongly indicate reck- 
less indifférence on his part to the rights and réputations of others. 
It is well settled that reckless indifférence to the rights of others is 
équivalent to the intentional violation of them, and that for the one, 
as well as the other, a jury iïi a case of Iibel or other tort may give 
punitive or exeinplary damages. Association v. Rutherford, 1 U. 
S. App. 296, 2 0. 0. A- 354, 51 Fed. 513; Gott v. Pulsifer, 122 Mass. 
235, 239; Warner v. Publishing Co., 132 N. Y. 181, 30 N. E. 393; 
Holmes V. Jones, 121 N. Y. 461, 24 îf. E. 701. If, in àpproving the 
publication, McEae was mpvéd by malice or its équivalent, he so far 
represented the défendant corporation as its gênerai manager that 
his' malice was în law the malice of the défendant. Eailway Co. v. 
Prentice, 147 U. S. 101, 114, 13 Sup. Ct. 261; Eailway Co. v. Harris, 
122 tJ. S. 610, 7 Sup. Ct. 1286. If the conversation occurred, it had 
a tendency to contradict McEae on the ^ubject of his motive in pub- 
lishing the article, which thus was one of the main issues in the 
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casé, and nol a mère collatéral matter. It was, therefore, mani- 
festly proper for the plaintiff, in rebuttal, to adduce évidence to 
show that such a conversation did take place, in order to impeach 
McEae's credibUity as a witness in regard to tiie important issne of 
malice. 

Another error assigned is that the court permitted plaintiff to 
introduce évidence of his gênerai character for integrity, to rebut 
évidence ofifered by défendant that Hallam's réputation for integrity 
in politics was bad. It is undoubtedly the rule that évidence as to 
réputation upon the question of damages must be conflned to the 
réputation for that particular trait of character which is involved in 
the libelous charge* Drown v. Allen, 91 Pa. St. 393; Duval v. 
Davy, 32 Ohio St. 604; Sanford v. Eowley, 93 Mich. 119, 52 N. W. 
1119; Moyer v. Moyer, 49 Pa. St. 210; Greenl. Ev. § 55. When a 
man is charged with selling his influence in a political convention, 
the trait of his character which is attacked is his integrity,— his 
gênerai integrity. If a man's gênerai réputation for integrity is 
good, proof of it certainly rebuts évidence that he has a réputation 
for corruptly eelling himself in political conventions, for the two 
are inconsistent. We should be loth to differentiate a want of integ- 
rity in political matters from the same failing in business or society. 

The theory upon which évidence of bad réputation may be intro- 
duced in libel cases is that a man with a bad réputation in the phase 
of character involved in the charge has very little réputation to lose 
from such a charge, though false, and is therefore entitled to but 
little compensation. But, if a man can show a good gênerai réputa- 
tion for integrity, he has much to lose from a false charge of cor- 
ruptly selling his influence in politics, and, when it is attempted to 
diminish his loss by évidence of bad réputation for political integ- 
rity, he may very weH be permitted to rebut such évidence, and its 
intended êffect, by showing that he has always been regarded as a 
man of gênerai integrity in ail transactions of his life. 

The cases cited by counsel for défendant do not sustain his con- 
tention. In Moyer v. Moyer, 49 Pa. St. 211, it was held that it 
was compétent in a libel suit, where the charge was perjury, for the 
défendant to show that plaintiff's réputation for truth and veracity 
was bad. If the rule were as strict as hère contended for, then, in 
the case cited, the défendant should hâve been limited to proving 
that plaintiff's réputation for telling the truth under oath in court 
was bad. In Sanford v. Eowley, 93 Mich. 119, 52 N. W. 1119, where 
the libel charged political treachery and lying, the défendant was 
permitted to prove that the plaintifPs réputation for political treach- 
ery and lying was bad ; but it was stated by the court that the de- 
fendant might hâve shown that plaintiff's réputation for truth and 
veracity generally was bad. Say the court (page 124, 93 Mich., and 
page 1121, 52 N, W.:) 

"It would necessarlly f ollow, If thèse [i. e. bad réputation for treachery and 
lying In political matters] were shown, that the plaintiff's gênerai réputation 
lor truth was bad, for It can hardly be conceived that a person whose gên- 
erai réputation for truth Is bad, in a poUtlcal sensé, has a good reputatioa 
for truth and veracity." 



638 FEDERAL EZPORTER, Vol. 69. 

In Drown T. Allen, 91 Pa. St 393, the charge was tbat tlie plain- 
tiff was a thief, iand the défendant offered to prove that he had 
that réputation, but the trial court restricted him tb proving that 
plaintifC's réputation for honesty was bad. The Bupreme court 
reversed this ruling, and held that the défendant wa» entitled to 
show plainttfE's réputation -for being a thief. In neither of thèse 
cases was it held that the plaintiff might not hâve rebutted, in the 
one case by proof of gênerai réputation fOr veracity, or in the other 
by proof of gênerai réputation for honesty. In the case at bar the 
défendant was permltted to offer proof of the plaintifE's bad réputa- 
tion for integrity in politics, and was not compelled to attack his 
gênerai integrity^ The objection hère ia that plaintiff was permit- 
ted to rebut by showing his gênerai integrity. The objection can 
only be sustained on the theory that a man's gênerai réputation for 
integrity may be good, and his réputation for corruptly selling his 
political influence may be bad,— a theory to which, as already said, 
we cannot yield our assent 

The défendant was permitted to offer évidence that its éditer 
who prepared the article had heard, from several sources, rumors 
that HaUam had transferred his support to Berry for a money con- 
sidération. In rebuttal the plaintiff offered, and was allowed to 
introduce, orer defendant's objection, évidence that it was the gên- 
erai and widespread undérstànding at the convention and in the 
community that the reason why Hallam and his supporters, after 
giving up the fight in his behalf, transferred thelr votes to Berry 
instead of to a country candidate, was that they had transferred 
their votes from Hallam to country candidates in previous con- 
ventions, and they resented the ingratitude of the delegates from 
thc^country counties in not coruing to Hallam's aid in this conven- 
tion. This is assigned for error. 

There is much conflict of authority on the point whether the de- 
fendant may give évidence of rumors, known to défendant, in miti- 
gation of damages» and the cases will be found cited in Townsh. 
Sland. & L. (4th Ed.) § 41L A weU considered case is that of 
Scott V, Sampson, 8 Q. B. Div. 491, where such évidence is held to 
be improper. See, also, Edwards v. Publishing Co., (Cal.) 34 Pac. 
128. The circuit courte dn admitting the évidence, followed the 
décision of the suprême court of Ohio in VanDerveer v. Sutphin, 5 
Ohio St. 293. It is unnecessary for us to décide the question, for 
it is clear that if the défendant opened the door to évidence of 
rumors, however incompétent, it cannot be heard to object to the 
plaintifFs offering the same kind of évidence in rebuttal. Bogk v. 
Gassert, 149 U. S. 17, 25, 13 Sup. Ot. 738; Ward v. Manufacturing 
Oo., 56 Ped. 437, 441, 5 G. 0. A. 538; Elliott's App. Froc. § 628, and 
cases cited. Ail that we hâve to consider, therefore, is whether the 
évidence of rumors put in by plaintiff was in rebuttal to that 
offered by défendant. 

Défendant offered the rumors to show that its reporter had some 
basis for his belief, and acted in good faith, and thus to disprove 
actual malice or wanton négligence or indifférence. The plaintiff, 
by showing other reports which were so widespread through the 
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community that any one investigating the matter must hare heard 
them, and which offered an explanation of the transfer of the 
Kenton county vote consistent with Hallam's integrity and that of 
his followers, made it appear probable that the reporter of the de- 
fendant had the benefit of this explanation, or at any rate could 
hâve had it by the slightest inquiries, and yet preferred that which 
reflected on Hallam. A failure to refer in the article to the ex- 
planation favorable to Hallam certainly tended to rebut the claim 
of good faith in its publication, based only on the hostile rumors. 
This was the effect of the charge of the court on the subject We 
do not think that there is any réversible error in the ruling. 

It is further objected that. the court did not submit the question 
to the jury whether the innuendo of the pétition vyas sustained by 
the libel, because issue had been made upon the innuendo, and the 
défendant vi^as entitled to hâve the question of the meaning of the 
article submitted to the jury as a question of fact. From a reading 
of the charge of the court it seems to us that the question what the 
article in fact did mean was most fuUy left to the jury. The court 
refused to give a charge on the subject which was requested by the 
défendant below. That charge was as foUows: 

"In order to entitle the plaintiff to recover In this action it will be neces- 
sary that he shall satisfy you, by a reasonable prépondérance of proof, of 
the allégation of that part of the pétition usually called the 'innuendo,'— that 
Is to say, that by the article published the défendant intended to charge said 
Hallam wlth havlng requested his supporters to cast their votes upon the 
last ballot for Berry (or a pecuniary considération to be paid by said Berry, 
and especially that he should pay to the St Nleholas Hôtel the bill Incurred 
by said Hallam for food and drink ordered by him; and, unless you shall 
flnd that the défendant did so Intend and charge, you wiil find for the de- 
fendant" 

The charge waa rightly refused. The question in the case was 
not what the plaintiff intended to charge in the article, but what in 
fact he did charge, and what the public who were to read the article 
might reasonably suppose he intended to charge. Curtis v. Mussey, 
6 Gray, 261. No error can be based on the refusai of the court to 
give the charge stated. 

Finally, we come to those assignments of error which are based 
on the charge of the court in regard to privUeged communications. 
The court in effect told the jury that the article in question, relat- 
ing, as it did, to a matter of public interest, came within a class of 
communications that were conditionally privileged; that the public 
acts of public men (and candidates for office were public men) could 
be lawfuUy made the subject of comment and criticism, not only by 
the press, but also by ail members of the public, for the press had 
no higher rights than the individual; but that while criticism and 
comment, however severe, if in good faith, were privileged, false 
aJlegations of fact, as, for instance, that the candidate had com- 
mitted disgraceful acts, were not privileged, and that, if the 
charges were false, good faith and probable cause were no défense, 
though they might mitigate damages. Counsel for the plaintiff 
in error and the défendant below has argued with great vigor and 
an array of authorities that we ought not to adopt the view of the 
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circuft eonrt npon this important question, but sLould hold tSat tïe 
privilège extends to statements of f act as well as comment. 

The argument is this: Privileged communications comprehend 
ail bona fide statements in performance of any duty, whether légal, 
moral, or social, even though of imperfect obligation, when made 
with a f air and reasonable purpose of protecting the interest of the 
person making them, or the interest of the person to whom they- are 
made. Townsh. Sland. & L. § 209. It is of the deepest interest to 
the public that they should know facts showing that a candidate 
for office is unflt to be chosen, Thetefore, every one who has 
reasonable ground for believing, and does belleve, that such a candi- 
date has committed disgraceful acta affecting his fitness for the 
office he seeks, should hâve the right to give the public the benefit 
of his information, without making himself liable in damages for un- 
true statanents, unless malice is shown. Though of imperfect 
obligation, it is said to be the highest duty of the daily newspaper to 
keep the public informed of facts concerning those who are seeking 
their suffrages and confidence. Can it be possible, it is asked, that 
public policy will make privileged an unfoumded charge of dishonesty 
or criminality against one seeking private service, when made to the 
private individual with whom service is sought, and yet will not ex- 
tend the same protection to him who in good faith informs the public 
of charges against applicants for service with them? Is it not, 
at least, as important that the high functions of public office should 
be well discbarged, as that those in private service should be faith- 
ful and honest? 

The a fortiori step in this reasoning is only apparent. It is not 
reaL The existeûce and extent of privilège in communications are 
determined by balancing the needs and good of society against the 
right of an individual to enjoy a good réputation when he has doue 
nothing which oiight to injure it. The privilège should always cease 
where the sacrifice of the individual right becomes so great that the 
public good to bè derived from it is outweighed. Where conditional 
privilège is extehded to cover a statement of disgraceful fact to a 
master concerning a servant or one applying for service, the privi- 
lège covers a bona fide statement» on reasonable ground, to the master 
only, and the injury done to the servant's réputation is with the 
master only. This is the extent of the sacrifice which the rule com- 
pels the servant to suffer in whât was thought to be, when the rule 
became law, a most important interest of society. But, if the privi- 
lège is to extend to cases like that at bar, then a man who offers him- 
self as a candidate must submit uncomplainingly to the loss of his 
réputation, not with a single person or a small clasis of persons, but 
with every member of the public, whenever an untrue charge of 
disgraceful conduct is made against him, if only his accuser hon- 
estly believes the charge upon reasonable ground. We think that 
not only is such a sacrifice not required of every one who consent» 
to become a candidate for office, but that to sanction such a doctrine 
would do the public more harm than good. 

We are aware that public officers and candidates for public office 
are often corrupt, when it is impossible to make légal proof thereof. 
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and of course it would be well if the public could be given to know, 
in such. a case, wliat lies hidden by concealment and perjury from 
judicial investigation. But the danger that honorable and worthy 
men may be driven from politics and public service by aUowing too 
great latitude in attacks upon their charactersoutweighsanybeneflt 
that might occasionaUy accrue to the public from charges of corrup- 
tion that are true in fact, but are incapable of légal proof. The 
freedom of the press is not in danger from the enforcement of the 
rule we uphold. No one reading the newspaper of the présent day 
can be impressed with the idea that statements of fact conceming 
public men, and charges against them, are unduly guarded or re- 
stricted; and yet the rule complained of is the law in many of the 
States of the Union and in England. 

In Davis v. Shepstone, 11 App. Cas. 187, Lord Chancelier 
Herschell delivered the judgment of the judicial committee of the 
privy council in an appeal from a judgment for libel recovered in 
the suprême court of Natal. The plaintiff below was a résident 
commissioner of Great Britain in Zululand, and the alleged libel 
charged him with having committed unprovoked and altogether in- 
defensible assaults upon certain Zulu chiefs. The publication was 
made in the colony of Natal, where the conduct of the résident com- 
missioner in Zululand was of great public interest. It was claimed 
that the article was conditionaUy privileged, and that the plaintiff 
ought to hâve succeeded only on proof of express malice. This 
claim was denied. The lord chancellor thus stated the law: 

"There Is no doubt that the public acts of a public man may lawfully be 
made thé subject of fair comment or criticism, not only by the press, but 
by ail members of the public. But the distinction cannot be too clearly 
borne in mlnd between comment or criticism and allégations of fact, such 
as that disgraceful acts bave been committed or discreditable language used. 
It Is one thing to comment upon or criticise, even with severity, the ac- 
knowledged or approved acts of a public man, and quite another to assert 
that he bas been guilty of particular acts of mlsconduct. In the présent 
case the appellants, in the passages which were complained of as libelous, 
charged the respondent, as now appears, without foundation, with having 
been guilty of spécifie acts of misconduct, and then proceeded, on the as- 
sumptlon that the charges were true, to comment upon his proceedlngs in 
language In the highest degree offensive and injurious. Not only so, but 
they themselves vouched for the statements by asserting that, though some 
doubt had been ttirown upon the tnith of the story, the closest investigation 
would prove It to be correct. In their lordships' opinion there is no warrant 
for the doctrine that defamatory matter thus published is regarded by the 
law as the subject of any privilège." 

Other English cases laying down the same doctrine are Campbell 
V. Spottiswoode, 3 Post & F. 421, 432, affirmed 3 Best & S. 769, and 
Popham V. Pickbum, 7 Hurl. & N. 891, 898. The latest American 
case, and the most satisfactory, is that of Burt v. Newspaper Co., 154 
Mass. 238, 242, 28 N. E. 1, where Justice Holmes discusses the ques-, 
tion, and quotes with approval the foregoing passage from the judg- 
ment in Davis v. Shepstone. Other American cases approving the 
same rule are Smith v. Burrus, 106 Mo. 94, 101, 16 S. W. 881; Wheat- 
on V. Beecher, 66 Mich. 307, 33 N. W. 503; Bronson v. Bruce, 59 Mich. 
467, 26 N. W. 671; Brewer v. Weakley, 2 Overt 99; Sweeney v. 
Baker, 13 W. Va. 183; Hamilton v. Eno, 81 N. Y. 126; Kearick v. 
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WUcOx, 81; El T7; Negley v. FarrdW, 60 Md. 158, 176; Jones t., 
TowûséW^ 21 Fia. 431, 451; Banner ï>ub. Co. v, State, 16 Lea, 176; 
Publishing Oo; V. Moloney, (Ohio,) 33 N. E. 921; Seely t. Blair, 
Wright, (Olkto,) 358, 683; Wilson y. Fitcli, 41 Cal. 383; Edwards v. 
Publishiûg Oo., (Cal.) 34 Pac. 128; State t. Schmitt, 49 N. J. Law, 
579, 586, 9 Atl. 774; Evistbn v. Cramer, 57 Wis. 570, 15 N. W, 760. 

In Pùblishing Co. v. Moloney, supra, tbe suprême court of Ohio 
say, v?it!i référence to tbe doctrine that statements of fact should 
be regarded as privileged when made conceming à candidate for an 
ofl9ce, as follows: 

"Wç do not fhink the doctrtn« elther spund or wholesome. In our opinion, 
a person wbo entera upon a public office, or becomea a candidate for one, 
no more surrenders to the public bis private character tban he doea his 
priyate property. Eemedy, by due courser of law, for injury to each, Is se- 
cureà by the same constltutlonal guaranty, and the one ia no less inviolable 
than the other. To hold otherwlse would, in our judgment, drive reputable 
men from public positions, and flU tJieir plkces wlth others having no regard 
for thelr réputation, and thus defeat the purpose of the rule contended for, 
and ovrartum the reason upon which It is songht to sustain It. That rule 
bas not been generally adopted In thls country, and the converse of it bas hlth- 
erto obtàlned in thls state." 

The view we hâve taken of the main question makes it unneces- 
sary for us to consider whether the privilège claimed could extend, 
in any event, to statements conceming Hallam published two weeks 
after he ceased to be a candidate, and made to a public none of whom 
was a voter or a citizen of the congressional district in which Hallam 
had offered hlmself as a candidate. 

Having examined the record and the assignments of error with 
much care, we flnd no error prejudicial to the défendant below, and 
therefore affirm the judgment of the circuit court, with costs. 



, WINNIPISIOGEB PAPER CO. v. NEW ELA.MPSHIEE LAND CO. et al. 

(Circuit Court, D. New Hampshire. Decemba: 11, 1893.) 

No. 372 Law. 

1. DeBD— DBSCHIPTION— SUPFICIBNCT. 

Under the rule that that is certain which can be made certain, a de- 
scription bounding a grant by the northern Une of a prlor grant is suffl- 
dently deflnite. If referred to under circumstances maklng It a con- 
troUing caU, althougb sald northern Une has never been marked upon the 
grouud. 
a, Samb— Construction and Effect. 

Where a Une is described as running south to the "northwest comOT of 
. Burton; thence westerly along the northern Une of WatervlUe,"— both 
parties assumlng that the northeast corner of Waterville is at the north- 
west corner of Burton,— but it afterwards turns ont that the Water- 
ville corner and north Une are a substantlal distance further south, the 
grant only goés to the Burton corner, and the southern boundary must 
be run westerly therefrom, and paraUel wlth the north Une of WatervlUe, 
thus excluding the Interventng territory. Land Co. v. Saunders, 103 U. 
S. 316, distlngulshed. 

8. Samk— Record— Additions to. 

The addition, to the record or copy of a deed, of a map or plan which 
was not ou fhe original, for the purpose of making the claim of the 
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grantee more spécifie, but without any frauduleat ntent, or purpose to 
make It appear as part of the original deed, does lot render the grant 
InoperatlTe. 

4. SAMB— CONSTBUCTION. 

A qultclaim by the state to "the sald A. and othei s claiming under T." 
carries the entire title to A., 'When It does net app( ar that any "others" 
were then claiming tltle to the lands, or afterward aocepted the grant. 

6. Writ op Entry — Défenses— FoRPEiTCRE. 

A forfeiture accrulng to the state as agalnst its grj ntee may be waired, 
and Is not avallable to one not claiming Intervening : ights. 

0. Public Lands— State Qrants. 

If one of a number of grantees of the state rejei t the grant, but the 
others accept It, and pay the considération for the l 'hole tract, including 
Mb share, they take title to the whole. Corbett v. I orcross, 35 N. H. 99. 

7. SAMB— BjECTMENT— ESTOPPEL. 

The fact that the state's grantees, in maklng thei • survey, by mistake 
locate a Une so as to exclude part of the grant, de 3s not prevent them 
from afterwards claiming to the true Une. 

8. Writ op Enthy—Etidbnce—Dbeds— Copies. 

Office copies of deeds not in the chaln of tltle >f either party, and 
offered by défendant for the purpose of showing t: tle In a third party, 
are not admissible, without proof of search for the originals. Wells v. 
Iron Co., 48 N. H. 491, foUowed. 

9. Adverse Possession— Wild Lands. 

Adverse possession under color of title, sufflcient to croate possessory 
tltle, may be established in New Hampshire, in th( case of wild lands, 
by showing surveys, prosecutions for trespass, depoi itlons in perpetuam, 
grants, and payment of taxes. 

At Law. Writ of entry. Plea, nul disseisin. Jury waived, and 
trial by the court, under tlie statute. Findings and judgment for 
plaintiiÉf. 

F. N. Parsons, L. Q-. Leach., and E. B. S. Sanbori , for plaintiff. 
Streeter, Walber & Chase and D. C. & 0. C. Sai nders, for défend- 
ants. 

ALDEICH, District Judge. The land in ques ion is situated in 
Grafton county, and between the town of Alban <■ on the east, the 
Hatch & Cleves grant on the west, the town of ïVaterville on the 
south, and an alleged spotted line on the north, running from the 
northwest corner of Albany west to Hatch & CI< ves' grant, and is 
8 or 9 miles in length, and about 300 rods in width The case is one 
of large importance, involving in its consideratio \ a great number 
of exhibits and a vast amount of documentary ani ; oral évidence. 

Albany was chartered in 1776, and was then, ai d for a long time, 
known as Burton. Hatch & Cleves' grant was gr; ,nted in 1811, and 
has always been known as "Hatch & Cleves' Grant " Watervaie was 
granted in 1818, and was then, and for a long tim( thereafter, called 
the "Gillis & Foss Grant." Elkins' grant, under which the défend- 
ants claim title, was granted in 1830, and has alwi ys been known as 
the "Elkins Grant." AUen's grant, under which t le plaintiflf claims 
in part, was a provisional grant made in 1839, and in substance 
was a release of the state's interest in ail ungrai ted lands, if any, 
between Elkins' grant and the north line of Watei dlle. Waterville 
and Albany join, and the west line of Albany e îtends something 
like 300 rods further north than the east line of T^ aterville. 



Mi 
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Tftie plaintiff claiins tMë spotted line running we st f rom thé north- 
west corner of Albany to Hatch & Cleves' to be the south line of 
Elkins' grant and the north line of Allen's grant The défendant 
disputes the spotted line as a boundary, and cl linis that Elkins' 
grant goes to WatervUle, and that there was con equently no land 
ungranted at the time of the provisional grant to J. lien, under whom 
the plaintiff claims, and that plaintiff's grantor herefore took no 
title by Tirtue of the grant of 1839. The town )f Livermore was 
incorporated in 1876, and includes Hatch & Cleves' North Eaymond, 
and Elkins' grants, and extends to Waterville; but it is not contend- 
ed by either party that the title to the lande, or tl e interests of the 
parties, were affected thereby. The territory in ,he northwesterly 
portion of Albany or Burton, and the northerly lortion of Water- 
viUe, as well as Hatch & CleTes' and Elkins', inclu ling the territory 
în dispute, is wiH and mountainous, and in 1830 wa s uninhabitèd and 
covered with wooded growth, and still is withou improvement or 
occupation, except such as resuit from the grantf , surreys, claims, 
and logging opérations hereinafter stated. 

We now corne to an important question in the ca îe. The plaintiff 
contends that the north line of Waterrille name 1 in the deed or 
grant to Elkins and his associâtes of August 31, 1830, is a course 
rather than a monument, and, if a monument, tha it is a mistaken 
one, and that under reasonable construction the 3alls of the deed 
stop at the northwest corner of Burton, (now Alhanjf) that the 
WatervUle line should therefore be rejected, and i he southerly line 
of Elkins' extended on the same course west from t' le Albany or Bur- 
ton corner to Hatch & Cleves', — while the defendi nts contend that 
the north line of Waterville is caUed for by the d ^ed, and that the 
north line of Waterville is therefore the southerly bound of Elkins' 
grant. If the défendants' theory is the true one. the state parted 
with its title in 1830, and had no land between "V ''aterville and El- 
kins' to convey or release to Allen in 1839; and. if the plaintiff's 
theory is the true one, his title to the land in dispu :e is absolute and 
unquestioned, provided the Allen grant is operatr e, and the plain- 
tiff is in a position to claim thereunder. Watervi] le, embracing the 
territory of the Gillis & Eoss grant, was incorpora ed in 1829 as the 
town of Waterville, and was a territorial subdivi îion well known ; 
but neither the north line, nor the northerly corners thereof had been 
marked on the ground in 1830, when the grant w£ s made to Elkins 
and his associâtes. The Unes of Burton (now Albi ny) had been sur- 
veyed and marked prior to 1830, and a corner m irked, which was 
known as the northwest corner thereof. The d ascription in the 
grant to Elkins and his associâtes of August 31, 1 !30, is as foUows : 

"Beglnnlng at the northeast corner of the town of L ncoln, and running 
east, seven miles and one hundred and seventeen rods, to Hart's location; 
thence southerly, by the westerly bound of said locatio; , to a point so far 
south that a line drawn thence due south shall strUse t e northwest corner 
of the town of Burton; thence south to said north wes corner of Burton; 
thence westerly along the nortiiern line of Waterville te the eastern bound- 
ary of Hatch & Cleves' grant; thence northerly and we terly by said grant 
to the east line of Thornton; thence by said line of Tl ornton northerly to 
the Une of Lincoln, and along this line to the point first mentioned." 
v.59F.no.5— 35 
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Applying the New Hampshire mie established In Corbett v. Nor- 
crosB, 35 N. H. 99, which was recognized and emphasized by the 
fédéral courts in Land Co. v. Tilton, 19 Fed. 73, and L^nd Co. v. 
Saunders, 103 U, S. 316, that, in respect to land conveyances, that 
is certain which can be made certain, I holà that the Waterville 
northline, although not on the ground, was a snfflciently deflnite 
and certain course or boundary, provided it was referred to under 
such cireumstances as to become a reasonable and controlling call 
of the deed, It wiJl be observed, by referencq to the deed, that 
from the northwest corhèr of Burtoa the description runs "thence 
westerly along the northem llne of Waterville," and that no course 
or distante is given which brings you to the north Une of Waterville, 
which il some considérable distance south of a Une drawn west 
from the northwest corner of Burton. I think it is established 
that the parties to the deed ail acted npon the supposition that the 
northwest corner of Burton and the nOrtheast cOrner of Waterville 
were coïncident; but I find as fact that the northeast corner of 
Waterville was on the west Une of Burton, (now Albany,) something 
like 300 rods south of the northwest corner thereof. There are 
three Unes on the north of Waterville, varying in âge and distinct- 
ness, the middle Une, perhaps, having been the most generally ac- 
cepted; but the most northerly Une claimed by any one as the 
north Une of Waterville is not less than 260 rods south of a Une 
drawn from the northwest corner of Albany. Questions as to the 
true north Une of WaterviUe are now pending in the state courts, 
and it is not material to inquire or décide hère which is the correct 
one. It is a matter that can be made certain, and it is only ma- 
terial, for the purposes of the questions involved in thls proceed- 
ing, to know that it is some substantiel distance south of the corner 
of Burton. I find from the évidence in the case, direct and circum- 
stantial, tha.t at the time the resolution which was the basis of the 
deed was adôpted and àpproved, and when the explorations were 
being made for the purpose of making the appraisal contemplated 
by the resolution, as well as at the time the deed was executed and 
delivered to Elkins and his associâtes, aU parties understood that 
the northeast corner of Waterville was a part of the northwest 
Burton corner monument, and that a Une extended westerly there- 
from to the east Une of Hatch & Cleves' grant would be the north 
liûe of Waterville; that no land south of that Une was either ap- 
praised or paid for; and that the explorations were made by the 
agents named in the resolution at the expense of the petitioners, 
subséquent to the resolution, and before the deliyery of the deed. 

TJpon carèful considération of the arguments of counsel, and a 
more complète examination of the case, I find myself unable to 
sustain my intimations at the trial that, under the doctrine of 
Land Co. v. Saunders, the Waterville Une would probably govern 
wherever found. In this case it appears almost beyond controversy 
or question, from the wording of the description in the deed, aided 
by the situation of the property, and the situation and conduct of 
the parties, and the other évidence in the case compétent under the 
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New Hampshire rule, that ail concerned unders tood at the time 
of the grant that the Une of Waterville extended west, direct from 
the northwest corner of Burton. Assuming this )oint to be estab- 
lished, as I do, It must clearly follow that neithe r party intended, 
at the time, to go further south than a line drawn svest from Burton 
corner. In other words,, they supposed that to 3e the north line 
of Waterville, and using the term, "thence westerl ■ along the north- 
em line of Waterville to the eastern boundary oi Hatch & Cleves' 
grant," as they undoubtedly did, as descriptive if a boundary as 
well as a course, it was inadvertently used, and to carry the con- 
veyance to such line, which is something like 300 i ads further south 
than either party supposed, would be doing violen< e to the manifest 
intention of the parties; and the only justification for such violence 
would be the inadvertent tenu in the deed, used by mistake, and 
one which falsified the fact as both parties then \ nderstood it. 

An omitted boundary may be supplied to give effect to the in- 
tention of the parties; and under the same prireiple a mistaken 
term, or course, or boundary, used in a deed inad ertently, may be 
rejected (Morse v. Eogers, 118 Mass. 573, 578; Lan l Co. v. Saunders, 
103 U. S. 316, 322) in a case where its effect wouli l be, if permitted 
to stand, quite as clearly to defeat the manifest intention of the 
parties. There is great force in the reasoning o ! counsel for the 
défendants, based upon Land Co. v. Saunders, su] ra, as applicable 
to the question under considération; but upon jareful examina- 
tion of that case it seems to me as not controllin y for the défend- 
ants upon the questions involved in this part of the line, but, on 
the contrary, in principle against their positioi . In that case 
the west line of Hart's location was known as a j irisdictional line, 
but its location on the ground, unlike the Burtor corner, was not 
known by the parties. On that part of the lin ; the parties in- 
tended to go to Hart's location; on this part they intended to stop 
at Burton, and supposed they did, under the t( rm employed in 
the deed. There the call was "to Hart's Locatioj ;" hère it is not 
"to" the Waterville line, but "to said northwest orner of Burton; 
thence westerly along the northem line of Wi terville." There 
apt words took the parties to Hart's location wi bout any course 
being supplied; hère there are no apt words takii g you to Water- 
ville, and a course must be supplied to take you th( re, which course, 
so supplied, would be contrary to the understandi ig and intention 
of the parties. There the course supplied was : rom a bound to 
which the deed, by apt words, took the parties t > another bound, 
which was well known and not in dispute; while hère, to give ef- 
fect to the défendants' contention, we must su )ply a course to 
reach Waterville at a point on the ground btyond where the 
parties understood it to be, thus including territory manifestly not 
intended. In that case, as has been observed, it was clear that the 
parties intended to go to the west line of Hart's location, and 
thence to Burton corner; and when the line was found, and it was 
ascertained that from the west line of Hart's location the due 
south line therefrom named in the grant would not carry them to 
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tlieiiorthwest corner of Burton, one was supplied wMch would go 
there, and effect theréby given to the intention of the parties. In 
this case it is quite as clearly eStablished that the parties did not 
intend to go further south than Burton corner, which was a 
known and deflnite corner marked on the ground, where they were 
to stop, and proceed direct from that point to the east line of 
Hatch &:Clçves'; and, understanding that the north line of Water- 
Tille was at this point, the term descriptive of the Waterville line 
was used as a convenient boundary or course to carry them to the 
east line of Hatch ^ Cleves', which was the next call in the deed. 
ÎTow, when it is found that the WaterviQe line is not at the place 
where the parties understood it to be, or, in other words, at the 
Burton corner monument, but nearly a mile south, taking the 
most direct course, supplying the necessary course and distance to 
get there would be Inserting a tenu contrary to the facts as the 
contracting parties understood them, and taking from the grantor 
land which it did not suppose was included in the grant, and giv- 
ing to the grantees land which they did. not think was in the grant, 
which was not appraised or paid for, and which they supposed at 
the time was in the town of Waterville. Indeed, it seems clear 
that the principle controUing Land COi v. Saunders, and which sup- 
plies a course necessary to give effect to the intentions, would re- 
ject a course or mistaken bound, quite as clearly doing violence to 
the intention of the parties. 

Holding this view, I mnst construe the deed as going south to the 
Burton corner only, and réject the WaterviUe line as one inad- 
vertently used by the parties under misapprehension; and, under 
what remains in the description which is suflficiently certain, the 
south line of Elkins' grant must go on a westerly course, parallel 
with the north line of WaterviUe, ftom the northwest corner of 
Burton (now Albany) to the east line of Hatch & Cleves'. In this 
view of the case the territory south of a line laid upon the ground 
parallel with the north Une of WaterviUe, from the Burton corner 
to Hatch & Cleves', and between WaterviUe on the south, Burton 
on the east, and Hatch & Gleves' on the west, was ungranted in 
1839, and passed to Allen by virtue of the resolution and deed of 
July 16, 1839, under which the plaintiËE claims. 

The défendants further object to the Allen deed from the state 
as a muniment of ; title on the ground that it was mutilated, or, in 
other words, a plan added thereto or inserted, after its exécution, 
and before record. I find that the plan appearing on plaintiff's 
Exhibit 22, (which is a copy from the office of the secretary of 
state,) foUowing the certiûcate of Franklin Pierce, was not on the 
original deed, but was added to the record or copy after the ex- 
écution and delivery of the original grant, and that it was done 
by or at the suggestion of the plaintiff's grantors later than 1850, 
for the purpose of making more spécifie their claim as to the loca- 
tion of the land. I am not able to flnd upon the évidence that it 
was done with fraudulent intent, or for the purpose of making it 
appear as a part of the original grant. ; Upon thèse facts I am of 
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opinion that the grant was not rendered inoperative, or the rights 
of the plaintilï's grantors impaired thereby. 

Another objection to the plaintilï's title under the Allen grant 
of 1839 is that there were grantees other than Allen named in the 
resolution, which is as foUows: "The treasurer of the state is 
hereby authorized to make and deliver to the said AUen, and others 
claiming title under Stephen Thayer, a quitclaim deed," etc.; and 
similar language was used in the deed based upon the resolution. 
There is no évidence that there were others claiming title to the 
land in question, or that there were others who accepted the 
grant, and made claim to rights and interests thereunder. The 
deed was executed and delivered to Allen, who accepted it. Under 
such circumstances, the entire title passed to Allen under the doc- 
trine of Corbett v. Norcross, supra; but, if not, and there are others 
claiming under the Thayer title and Allen grant, the défendants 
are not in a position to interpose such situation against the plaih- 
tiff's right of recovery in this proceeding. 

The défendants also say that the deed to Allen, which was dated 
in 1839, was not recorded until 1860, and that, by a statute of 
the state, a deed not recorded within one year became void. This 
objection is not ayailable to the défendants. The title passed at 
the time of the delivery without entry, and the effect of the failure 
to record within the year, as provided by the statute, would work 
a forfeiture. As between the state and its grantee, the forfeiture 
might well be waived, as was done by the resolution of 1860. If 
the défendants had acquired intervening rights, it might be other- 
wise, but that is not proved or claimed. 

My yerdict, therefore, on this branch of the case, is that the 
plaintiff has proved title under the Allen grant to ail the territory 
between Albany, Waterville, Hatch & Cleves', and a line drawn 
from the northwest corner of Albany, parallel with the north line 
of Waterville, to the east line of Hatch & Cleves' grant. 

The plaintiff also claims title to the land in question under the 
Elkins grant, being the same grant under which the défendants 
claim. If the view which I hold — that Elkins' grant does not 
extend southerly beyond a line drawn west from the Albany corner 
— should be sustained, this phase of the case becomes whoUy im- 
material; but I will state the facts, so that the questions under this 
branch of the case may be determined, provided they become ma- 
terial. The grant of 1830, known as the "Elkins Grant," was to 
Jasper Elkins, Samuel H. Walker, Jacob Sargent, Jr., Ebenezer 
P. Elkins, John Eaton, and David Perkins, aU of Thornton, which 
adjoined Waterville, Hatch & Cleves', and the land granted on the 
west. I ând that David Perkins rejected the grant, and that the 
other grantees accepted it, and paid the considération, including 
Perkins' share, which was accepted by the state; and I hold, under 
the doctrine of Corbett v. Norcross, 35 N. H. 99, 100, that the title, 
including Perkins' share, vested in the flve remainlng grantees, 
who took ail the territory covered by the state deed of August 31, 
1830. I flnd from the marks on the ground, and other évidence 
in the case, that the grantees under the Elkins grant very soou 
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(and probably a^ early as 1831 or 1832) caused surveys to be made 
in what they then claimed to be the southerly part of the grant, 
and, understanding that the grant stopped at the corner of Albany, 
and that the Waterville line was there, caused a Une to be marked 
on the ground as tte south line of Elkins', extending from the 
Albany corner to Hatch & CleTea'. I do not think, however, that 
this surrey, either on the ground of practical location or under the 
doctrine of estoppel, should operate to def eat the title of sucli 
grantees, proTlded, by the tenus of the grant, their land extended 
f urther. If, by mistake, they claimed less than the grant, it should 
be treated as a tentative effort to locate their lands, and should be 
subject to correction according to the facts. So, if there are no 
reasons disclosed by the other branches of the plaintiff's title why 
it should not be so, it is open to the défendants to claim to Water- 
vUle, provided the court shall hereafter construe the Elkins grant 
as going to that line. 

I further find that, soon after thèse surveys were made, (and ac- 
cording to the testimony of Daniel Elkins, son of Jasper, within two 
or three years thereafter,) the grantees discovered that Waterville 
was further south, and thereupon undertook to annex the interven- 
ing territory. It is claimed by the plaintiff that a division was 
made among the original grantees, whereby Jacob Sargent and 
Ebenezer P. Elkins were to take ail the territory, if any, south of 
the Albany corner. There is no évidence in this case to justify a 
finding of faet, or a ruling that Jacob Sargent and Ebenezer P. 
Elkins took the sole title of the grantees (if they had any) to the 
territory south of the Burton corner. 

The plaintiflE's title on this branch of the case rests on two deeds 
from Jacob Sargent and Ebenezer P. Elkins to Stephen Thayer, 
one dated March 21, 1836, and the other dated June 25, 1836. The 
ftrst of thèse I find as matter of fact, and rule as law, is void for 
uncertainty. There is no bound or starting point given by which 
the measurements can be started, and the location of the land ascer- 
tained. The deed of June 25, 1836, would seem to be sufdciently 
certain to answer the law. It refers to prior conveyances, and can 
therefore be made certain ; and Jasper having previously conveyed 
to Ebenezer, who joins with Sargent in this conveyance, Thayer 
woxild take three undivided fifths of the title of the flve original 
grantees, if any, in the territory south of Burton. The deed of 
Jasper to Ebenezer is also attacked on the ground that Jane Elkins, 
a witness, was the wife of Jasper. I find as a fact that she was 
the wife, but overrule the objection, under the New Hampshire law. 
Frink v. Pond, 4=6 N. H. 125; Pub. St. c. 224, § 20. 

The défendants further object to the plaintifE's title under the 
foregoing deeds upon the ground that Thayer had conveyed the 
whole or part of his interest before his deed to Allen, in 1838, and 
that Sargent had conveyed the whole or part of his interest prior 
to his deed to Thayer, in 1836. In support of this the défendants 
sought to establish title in a thii-l party by the introduction of 
office copies, without proof of search for the original deeds, or proof 
of exécution or delivery. The conveyances of which the exhibits 
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purport to be copies are not in the chain of èither partj, and would 
therefore seem to be excluded by the doctrine of Wells v. Iran Co., 
48 N. H. 491, 535. 

My verdict on this branch of the case is that, provided the Elkins 
grant shall hereafter be construed as going beyond Albany corner, 
and to Waterville, the plaintifE bas proved title to an undivided 
three-flfths interest in the land described in the deed of June 25, 
1836. 

The plaintiff's third and last ground is that, if the paper title 
fails, he has title by adverse possession. 

There is much évidence bearing upon this branch of the case. It 
would seem that in 1836, and after the original grantees had dis- 
covered that the Waterville line was not where they at flrst under- 
stood it to be, Jacob Sargent and Ebenezer P. Elkins, who claimed 
to hold, by virtue of a division among the original grantees, ail 
the title in that part of the grant south of the Burton corner, con- 
veyed to Stephen Thayer, who from that time claimed to hold the 
land in question ; that he entered upon the tract in 1836 with Jona- 
than Cummings, a surveyor, and made explorations with a view of 
ascertaining the quantity, and measured the east line of Water- 
ville, and flxed a point as the northeast corner of Waterville; that 
he executed deeds of the territory, or portions of it, was involved 
in lawsuits based upon such conveyances, and that in 1838 he con- 
veyed to Allen. In 1839, and subséquent to the litigation, Allen 
applied to the législature for a release of the state's title, or a con 
firmation of the title from Sargent and Elkins and Thayer, and in 
the âame year the législature passed the resolution, which was 
approved by the governor, and the state treasurer executed and 
passed to Allen the deed which has been referred to as the "Allen 
Grant." About 1840, Allen caused a survey and plan to be made 
under the 2,700-rod clause in his deed from the state, indicating his 
claim as extending on the Waterville line 2,700 rods west from the 
Albany west line; thence in a northerly direction, parallel with the 
west line of Albany, to the line extending west from the northwest 
corner thereof, or, in other words, to the bound originally surveyed 
as the south line of Elkins' grant, thus leaving a gore between his 
possessions, as marked on the groiind, and Hatch & Cleves' grant; 
and from this time Allen and his grantees hâve claimed the land 
between the Unes and bounds so established, under both the Sargent 
and Elkins title, and the grant from the state of 1839. In 1839 or 1840, 
Allen caused a line to be run from a point at or near the southeast 
corner of Hatch & Cleves' to the west line of Albany, striking that 
line about 300 rods south of the northwest corner thereof, where 
he established a corner. Allen and his grantees hâve always 
claimed this line to be the south bound of the Allen tract. In 1840, 
Allen, upon notice to Ebenezer P. Elkins, one of the original gran- 
tees, caused the dépositions of Davis Baker and Jonathan Cummings 
to be taken, "in perpétuai remembrance of facts relating to lands 
adjoining the north line of Waterville;" and Jasper Elkins and S. H. 
Walker, two of the other grantees, appeared at the caption, and 
took part in the examination of the witnesses. In 1855 there were 
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'some explorations ànd marMùgs'in the northwest corner of the 
Allen tract, but the évidence is not very clear as to what estent. 
In 1860 or thereabouts, Allen prosecuted parties for trespass and 
cutting timber on the east end of the territory, and in 1861 coUected 
damages for similar ciittings< Thèse unincorporated places were 
ûrst tàxed in 1861, and Elkins' grant and Allen's grant were taxed 
sepàrately, as territorial subdivisions, from 1861 to 1876, when 
Livermore was incorporated, and the taxes on Allen's grant were 
paid by parties claiming nnder the grant of 1839. In 1864 or 1865 
the holders of the AUen title permitted cutting on the east end 
thereof in settlement of damages. In 1869 the line was perambu- 
lated between Waterrille and Allen as the town line, and the 
Baker line of 1840 was respotted. Upon this branch of the case 
the défendants claim (1) that thë acts of possession hâve been inter- 
rupted; and (2) that, standing alone, they are not sufScient to give 
title to wild lands by adverse possession. 

As to the âi«t point the défendants introduced considérable évi- 
dence of loggîng opérations at varions times in the Mad river valley, 
in the Haselton brook valley, and on the Hancock and Eastman 
branches of the Pemigewassett river, ail of which are in the vicinity 
of the land in question. None of the witnesses were able to state 
from récent examination the précise location of the opérations, 
though several, in a gênerai way, stated the cuttings to be in the 
"Bread-Tray" country, a part of which somewhat indeûnite country, 
at least, is within the lines claimed by the plaintiff. The évidence 
was of a character un certain, largely spéculative, and unsatisfactory. 
The plaintiff called a witness who had recently ascertained, by ex- 
plorations and surveys, the précise location of the lines claimed by 
the plaiùtiff and its grantors, and who spent several weeks in care- 
ful examination of the territory for the purpose of ascertaining the 
■ extent, if any, of the cuttings within such lines. His évidence was 
clear and positive that no logging opérations had taken place on the 
territory, and that only a few scattering trees had been eut over the 
lines. This évidence (as said by Mr. Justice Bradley in Land Go. v. 
Saunders, supra) was of such a character as to admit of contradiction, 
but the défendants failed to avail themselvês of the opportunity. 
Upon ail the évidence in the case, including the character of the 
country and the length of the haul, my conclusion is that the opéra- 
tions in the Mad river country did not extend so far north as to 
reach the territory claimed by the plaintiff, and that the opérations 
on the west and north did not extend over the possessory bounds of 
the plaintiflf's grantors, and that the cutting of the scattering trees 
was not of such a character or extent as to indicate an intention to 
interrupt or disturb the possession. I flnd, so far as it is a question 
of fact, that the platatiff's grantors were in open, notorious, adverse, 
exclusive, peaceable, and uninterrupted possession, under color of 
title and a claim of right, of that part of the territory marked off by 
the 2,700-rod limit on the Waterville line, for more than 20 years 
prior to the disseisin of which the plaintiff, in its writ, complains, 
' and that the défendants' grantors had knowledge of the possession 
and claim of the plaintiff's grantors. 
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The foregoing are my findings of fact; but it is not intended there- 
by to remove from the case a considération of the question of law,— 
whether, under such conditions, the character of the occupancy was 
such as to create possessory title. 

The défendants contend, as matter of law, that thèse claims and 
acts of possession do not constitute a suiflciently open and actual 
occupancy to come within the gênerai doctrine as to title by adverse 
possession. It -wiU be found, upon examination of the cases cited 
by counsel in support of this position, that some do not possess the 
important élément of color of title, whUe in others the acts of pos- 
session are equivocal, and without notoiious claim of right, and in 
others were not of a character clearly indicating a, claim of owner- 
ship adverse to the title of the real owner, and in others, still, the 
élément of knowledge by the owner of the character and extent of 
the adverse claim did not exist. It must be admitted, however, that 
the authorities in many jurisdictions are not quite in harmony with 
what would seem to be the law of New Hampshire in respect to the 
application of the doctrine of title by adverse possession to wild 
lands, where the possession results from surveys and Unes only. But 
in the same connection it may be remarked that it seems difflcult 
to find any reason for a distinction between a possession resulting 
from surveys and Unes under color of title, accompanied by an un- 
equivocal claim, inconsistent with the title of the owner, who hàs 
actual knowledge, and a possession and occupancy of land under im- 
provement. The language of the leamed Chief Justice Parker in 
the early case of Bailey v. Carleton, 12 N. H. 9, 15, would indicate 
that the New Hampshire courts did not regard the extent or char- 
acter of the territory ap the test, but rather the character of the 
acts of possession, and knowledge of the owner. See, also, Little v. 
Downing, 37 N. H. 355, 366; Merrill v. Hmiard, 59 N. H. 481. As- 
suming that neither the deed from the state to Allen nor the deed 
from EMns and Sargent of June 25, 1836, passed any title, (Wal- 
dron V. Tuttle, 4 N. H. 371,) and that the Allen deed was not re- 
corded, (Minot v. Brooks, 16 N. H. 374,) still, the plaintiff's grantors 
had color of title; and in view of the nature and notoriety of the 
claim, and the varions attempts to cumulate and strengthen the 
title by grants, dépositions in perpetuam, surveys, proseCutions, and 
payaient of taxes, and the relation of the holders of the Elkins' grant 
title to thèse varions transactions, it would seem reasonable to as- 
sume that they had actual notice of the fact that Allen was making 
claims inconsistent with their title, if they understood that their 
lands extendéd below the Albany corner. The doctrine of title by 
adverse possession is fraught with danger, as applied to wild landSj 
and its application should be made with great caution ; and it may 
be doubtfui whether it should be applied upon constructive notice, 
or in any case, unless the évidence is clear and unmistakable that 
the owner had notice of the surveys and Unes, as well as the charac- 
ter and extent of the claims. With thèse views it is with considér- 
able hesitancy that I hold the acts of the plaintiff's grantors sufQ- 
cient to create possessory title; but, under the peculiar circumstances 
of this case, it seems that the évidence warrants the flnding that 
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thg defenfiants' grantora had knowledge of AHen's claim, and acts of 
possession and ownership by him and Lis grantees, and either slept 
upon their rights or acquiesced in the title. The resolution of the 
législature in 1839, the record of the Allen grant in Grafton county 
in 1842, and the resolution of 1860, and the record of the grant in 
the office of the secretaiy of state in the same year, the officiai per- 
ambiuation of the Waterville Une, the payment of taxes, the déposi- 
tions in perpetuam, to which two or more of the original grantees 
were parties, and the taxation of the Allen grant as a separate 
territorial subdivision, were ail acts of a public and notorious char- 
acter, and as such gaye character and form to the claims and pur- 
poses of the pMntiff's grantors. 

My verdict on this braneh of the case is that the plaintiff has 
proved possessory titie to the tract of land between Albany on the 
east, Waterville on the south, the Une dravcn from the WaterviUe 
north line parallel with Albany west Une, and 2,700 rods therefrom, 
to the line originaUy ma,rked as tiie south bound of Elkins' grant, 
and a Une drawn from that point on the old Une to the northwest 
corner pf Albany. 

My conclusions of law are: (1) That the deed to AUen should be 
constraed as releasing oir granting the state's interest in ail ungrant- 
ed landS; ibetween Waterville, Elkins' grant, Hatch & Cleves' and 
Albany^ and, as no entry was necessary, (Enfield v. Permit, 8 N. H. 
512; ?elh)WS v. Copp, 20 N. H. 492, 501,) that the plaintifE's grantor 
took title to ail the t<?rritory described in the verdict on the flrst 
braneh pf, the plaintifif's case; (2) that, if the Elkins grant goes to 
WaterviUe, the plaintifl is the owner of the undivided three-flfths of 
the land described in the deed of June 25, 1836, named in the verdict 
on that braneh of the case; (3) if the plaintiff's recovery is not upon 
Ma paper, but upon possessory title, that he is restricted to the 2,700- 
rod limit stated in the verdict on the last braneh of the case. 

Thç défendants hâve 30 days in which to présent a bUl of the ex- 
ceptions taken at the trial, and such as they désire to take from the 
rulings herein. If the défendants except, the plaintiff may except 
to the ruling as to the uncertainty of the deed of March 31, 1836, 



ROBINSON V. TUREBNTINE et aL 

(OlrcTilt Court, B. D. North Oarollna. January 9, 1894.) 

No. 37. 

Natiokal Banks— AssBSBMBTTTOï" Stock — Liability of Makried Women. 
Code^ N. O. § 1826, provides that no woman durlng coverture shall be 
capable o( maklng any contract to affect her real ând personal estate 
wlthout the written consent of her hUsband. 'Held, that a purchase of 
stock by a marrled woman is not a "contract" withln the terms of the 
statute, and that the wlfe Is liable upon an assessment although the stock 
was purchased wlthout the written consent of her husband. 

At Law. Action by W. S. O'B. Eobinson, receiver of the First 
National Bank of Wilmington, N. 0., against M. B. Turrentine and 
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ter husband, John R. Turrentine, to recover an assessment on cer- 
tain shares of bank stock held by her. Judgment for plaintiff. 

Daniel L. Eussell, for plaintiff. 

John D. Bellamy, Jr., and Herbert McClammey, for défendants. 

SEYMOUE, District Judge. This is an action at law brought by 
Robinson, receiver of the First National Bank of Wilmington, N. 
C, to recover an assessment of 100 per cent, which the comptroller 
of the currency has duly made on the shareholders of the bank. The 
feme défendant was, it is alleged, at the time of its suspension, a 
shareholder of the stock of the bank to the amount- of 20 shares of 
the par value of $100. M. B. Turrentine is a married woman. Af ter 
her marriage and after the passage of the act of 1871 of North 
Carolina, (Code, § 1826,) the stock in question "was transferred to 
and acquired by her," to use the language of her answer. Her hus- 
band, the other défendant, never gave his written consent to the 
purchase. Mrs. Turrentine is not a "free trader," under Code, §§ 
1828, 1831, 1832. 

So, we hâve the case of a married woman, a citizen of North Caro- 
lina, who, without the written consent of her husband, acquired 
stock in a national bank, and held the same at the time that, upon 
its insolvency, it passed into the hands of a receiver; of an assess- 
ment upon stock of the bank by the comptroller, and a suit on such 
assessment; and of a défense contending that under the laws of 
North Carolina a married woman who has acquired national bank 
stock without the written consent of her husband is not liable for an 
assessment on such stock. If the feme défendant was the owner of 
the stock, she is liable for the assessment. Section 5151, Kev. St., 
imposing individual responsibility, to the amount of the par value 
of their shares, upon ail stockholders in national banks, makes no 
exceptions in favor of married women. Keyser v. Hitz, 133 U. S. 
138, 10 Sup. et. 290. Persons holding stock as executors, adminis- 
trators, guardians, or trustées are not personally so liable, (Rev. St. 
§ 5152,) but the estâtes and funds in their hands are. By the bank- 
ing laws of the United States ail the shares in the stock of national 
banks are liable to an assessment like the one levied on the stock 
of plaintiff's bank. To hold that a state law, were there such a law, 
could except certain shares from the liability, would enable states 
to defeat the policy of the fédéral government in establishing the 
national banking System. That the congress has power to establish 
and legislate for such banks has not, since 1819, been an oi)en ques- 
tion. McCulloch v. Maryland, 4 Wheat. 316. If a purchase of stocks 
in a national bank by a married woman without the written consent 
of her husband gives her the ownership of such stock, judgment 
must be given against the feme défendant. If she owned the stock 
at the faUure of the bank, she is liable to the assessment; if she did 
not, she is not liable. While the fédéral government exclusively con- 
trols the question of the liabilities of stockholders in national 
banks, it is not doubted but that a state has power to say that for 
reasons seeming good to its législature, and not in conflict with or- 
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ganiQ law, a particular class of persons shall not be permitted tô 
own particular dasses of property. It may lawfuUy be provided 
tliat a guardian or otlier trustée may not invest in securities otlier 
tlian tliose specified by statute. Probably it might be held tbat a 
statute might constitutionally provide tbat purcbases by guardians, 
of, say, railroad stock, in the name of their trust, should be absolute- 
ly void. In such case it might be held that an attempted transfer 
of such stock so purchased passed no title; that the stock still re- 
mained, although duly assigned and transferred, on the corporation 
books, the property of the vendor; and that the guardian could re- 
cover the money paid from the vendor. It would, I think, require 
strong and plain words to induce courts to give such a construction 
to an act of the législature. 

If Mrs- Turrentine's purchase of the 20 shares in the stock of the 
First National Bank of Wilmington did not pass the title in it to 
her, various inconveniences ensue. Alt persons dealing with her 
are presumed to know the law. Payments of dividends to her before 
the faîlure ôf the bank were not good payments. A person advan- 
cing money to her on a hypothecation of the stock for her necessary 
expenses would lose his security. A purchaser of the stock from her 
woul^acquire no title. But it is needless to elaborate the many 
complications that would ensue from such a state of uncertain own- 
ership of bank stock standing in the name of married women. I 
will only add one. Upon such a supposition the 20 shares of the 
feme défendant still belong to the person who perhaps 20 years ago 
transferred them to her, and he is still liable to the assessment. 

Does the législation of North Carolina bear such a construction? 
It certainly is nowhere enacted, directly, that a married woman 
shall not own stock in national banks, or stock that, upon the f all- 
ure of the corporation, shaU be liable to assessment. In fact, there 
is no statute that requires the assent of a husband to any purchase 
of property by a wife. The constitution of North Carolina, in article 
10, § 6, reads as follows: 

"The real and personal property of any female In thls state acquired before 
marriage, and ail property real and personal to whicli she may after mar- 
rlage become in any manner entitled, shall be and remain the sole and sepa- 
rate estate and property of such female, and shall not be liable for any debts, 
obligations or engagements of her husband, and may be devised and 
bequeathéd, and with the written assent of her husband conveyed by her as 
if she were unmarried." 

The written assent of the husband îs thus required to validate 
a married woman's conveyance of land. This assent may be signi- 
fled simply by joining in the deed. Farthing v. SMelds, 106 N. G. 
289j 10 S. E. 998. But no consent of her husband is required for thé 
conveyance of real estate to her. The act of 1871 (1 Code, § 1826) 
reads thus: 

"No Woman during her coverture shall be capable of maliing any contract 
to affect her real or personal estate except for her necessary personal 
expenses, or for the support of the family, or such as may be necessary in 
order to pay her debts existing before marriage, without the written consent 
of her husband, unless she be a free trader as hereinafter allowed." 
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Thèse two provisions are the only ones material to the matter in 
controversy that hâve been presented to the court. Section 1826 
does not, in terms, require the assent of the husband to an assign- 
ment to the wife of personalty, any more than does the constitution 
require his assent to a conveyance to her of real estate. But it is 
contended that the sale of bank stock to the défendant was itself a 
contract, and that it is such a contract as must necessarily affect 
both her real and personal estate, because, in the event of the failure 
of the bank, her separate estate may be taken by reason of the stat- 
utory assessment to v^hich the holders of bank stock are liable. It 
seems to me that this contention fails to note the distinction be- 
tween a contract and the remote conséquences of a contract. The 
défendant, by her purchase of bank stock, did not become liable to 
the assessment which is the subject-matter of this action. More 
than 10 years after that purchase, a séries of events culmihating 
in the insolvency of the bank, and the appointment of a receiver of 
its property, occurred. Thèse events rendered it possible for the 
assessment by the comptroller of the currency to be made. At the 
time of the contract of the sale of the stock, she in no proper sensé 
by it "affected her real or personal estate." It was or may be af- 
fected by the opération of subséquent events. Nor does the liabil- 
ity under the assessment come within the words of section 1826. 
"îio woman," etc., says the statute, shall be capable of making 
"any contract to affect," etc. The contract by which the stock was 
purchased was a simple contract of sale. Its only purpose was to 
transfer the title of the stock from vendor to vendee. It affected 
simply that stock, which was not at the time of the sale, a part of the 
Personal estate of the défendant, but became so by reason of the 
sale. The contract to affect a married woman's real or personal 
property, intended by the statute, is a contract charging such prop- 
erty with a debt or liabUity speciflcally ascertained at the time that 
it is entered into. 

A still more conclusive reason against defendant's contention 
arises from the construction which the suprême court of North Caro- 
lina has placed upon the statute in Farthing v. Shields, supra. It 
is well settled, says Shepherd, J., in that case, that "a feme covert 
is at law incapable of making any executory contract whatever;" 
and the learned judge (now chief justice of North Carolina) gives the 
meaning of the statute in thèse words: "No woman, during her 
coverture, shall be capable of making any engagements in the na- 
ture of an executory contract, by which her statutoiy real or per- 
sonal estate is to be charged in equity, without the written consent 
of her husband," with the exceptions mentioned in the statute. 
It can hardly be contended that the purchase by Mrs. Turrentine of 
the stock in question was an engagement in the nature of an ex- 
ecutory contract, by which her statutory estate was charged in eq- 
uity. I am, then, of the opinion that there is nothing in the state 
constitution or laws by which a feme covert is prohibited either 
from owning bank stock or from purchasing it without the written 
consent of her husband. 
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The o]|}j^tion cloes not seem to be taken by the answet that this 
suit wiîl not lie at law; npr dp I know that there would be anything 
in the objection. As a mafried woman is incapable at common law 
of makîng any contract, of course she could not, in the absence of 
a statute, be sned on a contract. In North Carolina, however, a 
woman may be aiied at law. It is so decidedin sevaral cases. Smaw v. 
CJohen, 95 N. 0. 85; Vick v. Pope, 81 N. C 22; NeviUe v. Pope, 95 N. 
0. 346; Bumett T. Mcholson, 86 ll^. 0. ^9. If as the court concludes 
the feme défendant is liable, she. is so, not by reason of any charge 
upon her séparàte estate, but because of the United States statute 
creating the liability. There is no équitable ground of action, for 
there is no équitable charge to be enforced. The liability is a légal 
one. I know of no reason why it should not be enforced by an ordi- 
naiy action. Keyser v. Hitz, 133 U, S. 138, 10 Sup. Ct 290, was, like 
this, an action at law to collect from a married woman an assess- 
ment on her national bank stock, and was sustained. The earlier 
case of Bnndy V. Cocke, 128 tJ. S. 185, 9 Sup. Ct 242, was a bill in 
equity, and was also sustained, on the ground, ho werer, that the 
prayer of the bill of revivor asks for relief out of the assets of the 
défendant'» déçéased wife, the feme owner of stock belng dead. In 
The Réciprocité Bank, 22 N. Y. 9, 15, which involved the liability 
of a married woman as shareholder in a state bank, Comstock, C. J., 
said: 

"It 18 aiso said that femes covert are not llable to suit or judginent at com- 
mou law, and In g«ineral that ifl true. It to tnie, also, that the àpporUonment 
of liability amèng stockholders, when dnly «onflrmed, becomes a Judgment 
against each çtockholder, to be enforced by exécution. But It was compé- 
tent for the législature to départ from the rulee and analogies of the common 
law, and to makë married women and thelr estâtes llable, as other sharehold- 
er» In banks are llable. This, we thlnk, bas bèen done." 

On the wholé I see no reason why, the liability existing, it should 
not be enforced by an action at law. 

Another objection to holding that an action at law cannot be 
maintained to enforce a married woman's liability to the statutory 
assessment is that to do so would interfère with the national bank- 
ing «ygtem. What the receiver is entitled to under the législation 
is an absolute judgment, which may affect aU the married woman's 
property, and which shall bind her personally,— not a decree giving 
a lien on perhaps only a part of it She stands in the position 
of any other stockholdér under the fédéral law, and the remedy 
against her must be the same as against any other owner of such 
stock. I hâve élaborated the position that under the state law a 
married woman is liable to the assessment, perhaps ùnnecessarily. 
I think that the fédéral law conclusively controls the décision. I 
will note, however, one more point under the former head. 

The liability of a married woman for an assessment upon national 
bank stock, tvhile it in no wise grows out of contract, is one of a 
class of liabilities which may be enforced in an action in form ex 
contracta; and this fact is one which has often, in analogous cases, 
càtlsed confusion in minds accustomed only to the ideas of the com- 
mon law. The liability of an infant or an insane person for nec- 
essaries has often been called a liability arising ex contractu, solely 
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by reason of the form of the action to enforce it. So of a suit for a 
statutoiy penalty. An action against a married woman, wlio liap- 
pened to own a mill site and tract of land, obligated to keep up a 
bridge over tbe runway of a mill stream at a public road crossing, 
would be in fonn ex contractu. I do not suppose the position would 
be taken that under the act of 1871 the married woman could own 
the land without being liable both to the obligation and its en- 
forcement, or that the act in question has the eflect to prevent her 
acquisition of the mill property without the written consent of her 
husband. Obligations of this class are called by the civilians "quasi 
contracts," or, to use the more proper vocabulary of our own law, 
they arise from "constructive contracts," which Sir Henry Maine 
distinguishes from "implied contracts" in his Ancient Law. Page 
373. Hesays: 

"It bas been usual for English critlcs to Identify quasi contracts wlth 
implied contracts; but this is an error, for Implied contracts are true con- 
tracts, whlch quasi contracts are not. In Implied contracts, acts and clr- 
cmnstances are the symbols of the same ingrédients whlch are symbolized 
in express contracts by words; and whether a man employs one set ot sym- 
bols or the other must be a matter of indifférence, as far as concems the the- 
ory of agreement But a quasi contract is not a contract at aU." 

This distinction between "contract" and "constructive contract" 
is very well elaborated in an article by Mr. Keener in the May (1893) 
number of the Harvard Law Eeview. Inattention to it has caused 
the diflQculty sometimes felt in discussing the liabilities of infants 
and lunatics, and particularly of reconciling the proposition, uni- 
versally admitted, that a lunatic cannot contract, with his liability 
to an action on a contract 

The liability of the défendant in this action is quasi contractual; 
is treated, for certain purposes growing out of the limitations of 
ancient forms of action, as contractual; but it does not arise from a 
contract, and is not aflfected by the act of 1871-72, supra. No state 
statute prohibited Mrs. Turrentine from being the owner of the bank 
stock in question as being a married woman. Could such a statute be 
found, it would perhaps conflict with the rights given married women 
by the state constitution, (article 10, § 6.) No law of the state, as I 
construe the state statu tes, exempts married women from this as- 
sessment. If it did, such law would violate the organic law of the 
United States, unless it at the same time forbade her ownership 
of the stock. No objection is taken to the form of the suit, nor do 
I see that such objection, if taken, could be sustained. 

Judgment for plaintiff. 
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(Circuit Court of Appeals, Eighth Circuit December 4, 1893.) 

No. 320. 

Accident Insdkance— Dépenses— Vioi^atino Law. 

A défense that the injury was sustained while ylolating the law by hunt- 
Ing on Sunday, contrary to a provision of the poUcy, need not be estab- 
lished beyond a reasonable doubt A prépondérance of évidence Is suffî- 
clent 
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9. SAMK-^QiiAssiB'icATroif op BisKS— AoTS op Qbkbbal AaENT, 

A clàsslflcatlon of the applicant's occupation by a gênerai agent of the 
Oôiùéaiiy, who has been fully informed as to the facts, Is blnding on the 
compam^. Insurance Co. v. Snowden, 58 Fed. 342, and Insurance Oo. v. 
Roblson, Id. 723, followed. 

In Error to tke Circuit Court of the United States for the Western 
District pî Missouri, Eeversed. 

Wiliiain H. Dowe, Grant R. Bennett, William D. Rusk, and J, M. 
Johnsoh, for plaintifE in error. 

H. K. White, S. P. Huston, and T. H. Parrish, for défendant in 
error. 

Beforp OAXDWELL and SAI«TBORN, Circuit Judges. 

SANBOBÎî, <3ircuît Judge. George W. Clayton, the défendant in 
error, brought an action upon a iwlicy of accident insurance issued 
hy the ]Sfet<r York Accident Insurance Company of the City of New 
York, tbe plaintiff in error, to recover $2,500 for the loss of his 
right foot by the accidentai discharge of a shotgun. The case was 
tried %o-â jury, and a judgment rendered against the company. 

Ohë # the défenses to the action was that the policy contained 
a stipulation that "this policy does not coyer injuries, f^,tal or other- 
wise, bM^ed Tvholly or in part, directly or indirectly, by any of the 
followihg causes : * * ; * Violating the law ;" and that when the 
accident 'Mappened the! insùred was hunting game on Sunday, in 
violation of section 3852, of the Bevised Statutes of Missouri, 1889, 
which^i'ôfîdes that: '' 

"Bvëry i)ètson who shall either labor hlmself, or compd or permit his ap- 
prentice or servant or any other person under his charge or coïitrol to labor 
or prerforÉi any work other than thé -houschold offices of daily neceesity, or 
other wpJîlîB of necesslty or charlty, or who shall be guUty of-liun1ing game 
or shootlijg on the flrst day of the week, commonly caUed Sunday, shaU be 
deemed giillty of a, misdemea.nor, and flned not exceedlng flfty dollars." 

There was évidence in support of this défense. The court chargea 
the jupy; that, in order to avall itself of this défense, the company 
muât pi?oy« it beyond a; reasonable doubt. This was clearly erro- 
neous, ; tSTiere a criminal act is aHeged in a civil suit, proof be- 
yond a reasonable doubt is not required to warrant a verdict and 
décision in support of the allégation. A prépondérance of the 
évidence is sufficient. This is so well settled by the authorities in 
this country that it does not permit discussion. TJ. S. v. Shapleigh, 
4 C. C. À. 237, 54 Fed. 126, 134; 1 Greenl. Ev. § 13a, note; Kane v. 
Insurance Co., 17 Amer. Law Reg. (N. S.) 293, 297; Insurance Co. 
V. Wilson, 7 Wis. 169; Blaeser v. Insurance Co., 37 Wis. 31; 
Knowles v. Scribner, 57 Me. 495; Hoffman v. Insurance Ce, 1 La. 
Ann. 216; Schmidt v. Insurance Co., 1 Gray, 529; Young v. Ed^ 
wards, 72 Pa. St. 257, 267; Insurance Co. v. Johnson, 11 Bush, 587; 
Rothschild V. Insurance Co., 62 Mo. 356; Bradish v. Bliss, 35 Yt. 
326; EUis v. Buzzell, 60 Me. 209; Folsom v. Brawn, 5 Fost. (N. H.) 
114; Matthews v. Huntley, 9 N. H. 146; Welch V. Jugenheimer, 56 
lowà, il, 8 N. W. 673. 

^qther défense pleàdéd in the answer was tha;t in his application 
for insurance the insured had warranted that he was a merchant, 
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when in fact he was a junk dealer; that a junk dealer belonged to 
a more hazardous class than a marchant, and could obtain f rom thi» 
Company but POO Insurance against death, and but $100 against 
the loss of a foot, while a merchant could obtain, and this défendant 
in error did obtain, if he was properly insured as a merchant, $5,000 
insurance against death and $2,500 against the loss of a foot, 
There was, howerer, évidence tending to show that the agent of 
the Company who solicitèd the application was fully informed of, 
and well knew the character of, the business and of the occupation 
in which the insured was engaged when he took his application; 
that he desired the gênerai agent to classify this risk; that he took 
the application from the insured, eigned in blanlî, so far as the occu- 
pation was concerned, for this purpose; that he stated to the 
gênerai agent of the company the character of the business and 
occupation of the insured, and the gênerai agent then classified him, 
and wrote the word "merchant" into the application, to describe 
his occupation. On this application the policy was issued and the 
premium paid. Some portions of the charge of the court upon this 
state of facts are assigned as error. We shall not pause to state 
or review them, as the case must be retried in any event. We con- 
tent ourselves with cittug Insurance Co. v. Snowden, 58 Fed. 342, 
and Insurance Co. v. Eobison, Id. 723, where the rule we deem 
applicable to this class of cases, and the reasons for it, are stated. 

The judgment below is rerersed, and the cause remanded, with 
directions to grant a new trial. 



In re AH TOW. 

(District Court, D. Washington, N. D. January 16, 1894.) 

Chinhsb — Exclusion Acts— Labohees. 

A restaurant proprietor, wlio keeps a place for serving meals, and pro- 
vides, prépares, and cooks raw materials to suit the tastes of his patrons, 
Is a laborer, and Is not privileged to enter the United States as a mer- 
chant 

At Law. Pétition for habeas corpus in behalf of Ah Yow, a 
Chinese passenger detained by reason of the refusai of the collector 
of customs to permit him to land in the United States. Denied. 

Frank Hartley Jones, for petitioner, 
W. H. Brinker, U. S. Atty. 

HANFORD, District Judge. The pétition for a writ of habeas 
corpus in this case is flled in behalf of a Chinese passenger on board 
the stèamship Tacoma, and sets forth that said Chinese person is 
proprietor of a restaurant in Seattle, to which place he is now re- 
turning from a visit to China, and that he is unlawfully detained 
on said vessel by the master thereof, for the reason that the col- 
lector of customs has refused to permit him to land in the United 
States; and, in the argument, counsel for the petitioner insista that 
a restaurant keeper is not a "laborer," in the sensé in which that 
v.59F.no.5— 36 
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Word Is ùsèd In the exclusion acte, ànd that a Chinese person in 
that busîneiss Is privlleged to enter the United States the same as 
a merchant. A restaurant keeper is a caterer, who keeps a place 
for serving meals, and provides, prépares, and cooks raw materials 
to suit the tastes of his patrons. A person in that business is not 
a merchant, nor does he corne within the définition of any of the 
terms used in the stâtutes to describe the class of Chinese who are 
pritileged to enter the United States; and I hold that, to the word 
"laborer" in thèse stâtutes, meaning must be given broad enough 
to include toaster mechanics and tradesmen, such as blacksmiths, 
cabinet makers, tailors, and shoemakers, who reçoive orders, and 
eut and make up materials in such forms and of such dimensions 
as their customers require. Those who, in following such caUings, 
employ joumeymen, and perform no manual labor themselves, still 
repreëent thernselres to be, and they are, in pOpular estimation, 
blacksmiths, cabinet makers, tailors, and shoemakers, — that is to 
say, skiUëd workmen. AU Chinese persons who foUow such call- 
ings are barred from coming to the United States. I hold that a 
restaurant keeper belongs to the same class, and is likewise barred. 
The application for a writ of habeas corpus is therefore denied. 



UNITED 8TATBS v. CAMFIBLD et al. 

(Circuit Court, D. Colorado. Jaûuary 25, 1894.) 

No. 2,972. 

1. Public Lands— Uhlawful Inclosukes. 

The inclosure of public lands by a private corporation, Is unlawful, 
under the act of Febniary 25, 1885, wlthout regard to the Intent wlth 
whlch it la done. 
3. Same. 

An Inclosure by one ownlng odd sections is unlawful, even though the 
fence is so constnicted as to be entirely on his own lands, if the resuit 
la to inclose therewlth the even sections belonging to the government. 

Proceeding against Daniel A. Oamfleld and William Drury for 
unlawfuUy inclosing pubUc lands. Heard on exceptions to the an- 
swer. Sustained. 

AU the odd-numbered sections in townshlps 7 and 8 N., range 63 W. of 
the sixth principal meridian, were purchased by the défendants from the 
Union Pacific Eailway Company. The lands were incapable of successful 
cultivatlon without irrigation, as also were the adjoinlng lands, belonging 
to the United States. The défendants hâve undertaken to bulld réservoirs, 
to be supplied from the nelghboring stream, for the irrigation of their own 
lands and the adjacent even-numbered sections belonging to the government 
The method whlch the défendants pursued to inclose the lands was to 
place a fence on their own— the odd-numbered— sections, along the lower line 
thereof, and dropplng dowtt about six inches, and continulng the line of 
fence on the odd-numbered sections In the tier of sections next below on the 
upper Une thereof, maklng a continuons fence except at Intervais where the 
break of six Inches occurs. 

H. V. Johnson, U. S. Dist Atty. 

H. E. Churchill, A. 0. Patton, and James W. McCreery, for défend- 
ants. 
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HALLETT, District Judge. The act of cougress of February 'Z~j, 
1885, (23 Stat 321,) déclares that any inclosure of public lands made 
Mithout claim or color of titie shall be unlawful, and confers juris- 
diction on fédéral courts to abate and remove, in a summary way, 
ail fences erected contrary to the provisions of the act. In this bill 
the governmeut seeks to enforce the act with respect to certain 
fences erected by respondents, inclosing government lands in town- 
ships 7 and 8 N., of range 63 W. of the sixth principal meridian, 
covering an area of 20,000 acres. It is charged in the bill that re- 
spondents, owning odd-numbered sections in thèse townsMps and 
other townships adjacent, hâve erected a fence on their own lands 
in such manner as to inclose the even-numbered sections in town- 
ships 7 and 8, belonging to the government. Eespondents confess 
the fact to be as alleged, and say that the inclosure was made with 
a view to bring the lands under cultivation by building canals and 
réservoirs, from which they may be irrigated. As to respondents' 
intent we cannot inquire, for that is not, under this statute, a 
judicial question. If the fence is forbidden by statute, we are not 
at liberty to inquire with what intent it was built; and obviously 
the case is within the statute, which déclares "that aU inclosures 
of public lands" shall be unlawful, without référence to whether the 
fence constituting the inclosure shall be on public or private lands. 
The circumstance that respondents hâve put their fence on their 
own lands is of no weight against the fact that the fence makes an 
inclosure of public lands. Often, in this circuit, the statute bas been 
declared to hâve this effect, and some of the cases are found in the 
reports. U. S. v. Brighton Ranch Co., 25 Fed. 465, 26 Fed. 218; U. 
S. V. Cleveland & Colo. Cattle Co., 33 Fed. 323. Respondents rely on 
two cases which seem to support the answer, but they cannot be 
accepted in this court: U. S. v. Douglas-Willait Sartoris Co., 3 
Wyo. 288, 22 Pac. 92; U. S. v. Brandestein, 32 Fed. 738. The ex- 
ceptions to the answer will be sustained. 



UNITED STATES v. McDONALD et aL 

pistrlct Court, N. D. lUlnols. August 22, 1893.) 

PosT Office — Nonmaii.able Matter — Lotteries — Bond Investment Schemes. 
A bond Investœent scheme, accordlng to whlcli only a limited few, who 
are determlned by the order in which their applications are received, are 
certain to recelve a .return, and the rest are dépendent for any retum, and 
for the time thereof, upon the probability that the great majority will 
permit their bonds to lapse, is a scheme In which the prize is dépendent 
on chance, and constltutes a "lottery," which it is criminal to advertlse 
through the mails. 

At Law. Indictment of George M. McDonald and others, oflftcers 
of the Guarantee Investment Company, for violation of the lottery 
act of September 19, 1890, (26 Stat. 465.) 

Thos. E. Milchrist, U. S. Dist. Atty. 

CoUins, Goodrich, Darrow & Vincent, and L. S. Metcalf, for défend- 
ants. 
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GEOSSOUP, District Judge, (cliarging ptry orally.) The statutes 
of thé United States, gentlemen Of tàe jury, provide that any person 
who shall knowingly dèposit or cause to be deposited, send or cause 
to be sent, thtougli the mails, any letter, postal card, or circular 
concerning any lottery, so-called gift concert, or other similar enter- 
prise, ofEering prizes dépendent upon lot or chance, shall be guilty of 
a misdèmeanor. 

The indictment, in the flrst and second counts, charges thèse de- 
fendants with having deposited, or caused to be deposited, sent, or 
caused to be sent, through the United States mails, certain letters 
or envelopes concerning a lottery, and in the third count it charges 
the défendants with having sent, or caused to be sent, through the 
United States mails, certain papers, pamphlets, or circulars con- 
cerning a lottery. 

The proof shows, that two letters were sent through the depart- 
ment to the défendant George M. McDonald, président of the Guar- 
antee Investment Company, aslcing him, in substance, for such printed 
matter as he might wish to send the writer concerning the business 
and purposes of his company; and, in response thereto, envelopes and 
printed matter were deposited in the mails, directed to the individu- 
als by whom the information was asked. The proof also shows the 
responses were put in the mails by défendants, or by clerks under 
the direction of the défendant in the case, and in furtherance of a 
practice under which like circulars and literature were habitually 
sent through the mails by this company in response to inquiries. 

If you are satisfled of thèse fàcts upon the proofs beyond a 
reasonable doubt, (and no contradiction of them is attempted by the 
défendants now on trial,) it will be your duty to flnd a verdict of guilty, 
provided the papers inclosed in thèse envelopes concerned a lottery, 
or enterprise similar to a lottery, or gift concert, offering prizes dé- 
pendent upon lot or chance. What, then, is the scheme or enter- 
prise which this printed matter is calculated to promote? 

The Guarantee Investment Company is an incorporated organiza- 
tion under the laws of the state of Missouri, which empower it to 
issue bonds and securities, hold real estate, and make investments 
thereon. The whole purpose of the company, however, seems to be 
to issue so-called bonds. For this purpose it maintains an office 
in St. Louis, and has agents throughout the country to induce people 
to buy thesé bonds. To the applicants are issued bonds of the com- 
pany, being issued in consécutive numbers from one upwards, in the 
exact order of the imprint chronologically, said to hâve been made 
by an electrical contrivance attached to a clock. 

For thèse bonds the applicant has already paid flO, a portion of 
which goes to the agent as his commission, the remainder to the 
company for its maintenance, and he has agreed to pay each suc- 
ceeding month, for each bond purchased, $1.25 more, the 25 cents 
to be retained by the coinpany for its maintenance, and the |1 gging 
into the treasury, or so-called trust fund, for the rédemption of the 
bonds. The trust fund is also inçreased by certain fines imposed 
for deferred payments and other deliaquencies. For this the ap- 
plicants receive the promise of the company, embodied in the bond, 
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that out of the rédemption fund they will respectively receire, for 
each bond held, $1,000, the payment to be made in the folio wing 
order: 

First, bond No. 1, then bond No. 5, then bond No. 2, then bond No. 
10, and so on, the priority alternating between tbe unpaid bonds 
bearing the lowest absolute number and the unpaid bond bearing the 
lowest number divisible by âve, one class being known as numerals 
and the other class known as multiples. In instances where bonds 
hâve lapsed for nonpayment of premiums, the next lowest bond 
takes its place. The so-called trust fund is said to be kept in the 
treasury, excepting |100,000, which is deposited in the state of 
Missouri with some ojf the officers of that government. It seems to 
be no part of the scheme to invest this money, so as to enlarge the 
bulk by interest or other incrément. 

New, does this constitute a lottery? There is no doubt, gentlemen, 
upon the face of it, that it constitutes a cheat. The testimony shows 
that this Company has been in existence now for two years, and haa 
had 50,023 applications. According to the constitution of its organ- 
ization, it has therefore received more than half a million doUars 
from the |10 preliminary fee. The testimony shows that it has 
paid out $206,000 from the so-ealled trust fund. If it had paid 
out aU it received, as the constitution of the company required 
it to do, then it has received, as maintenance from the dues, 
more than $40,000. Therefore, after an expérience of two years, 
the officers and the stockholders hâve received more than |500,000, 
and its so-called beneûciaries hâve received but |206,000. That is 
plunder of the public. It is said that this has been done fairly. The 
court, of course, is not sitting hère to pass upon the faimess of any 
such transaction. Two hundred years ago, when coaches were 
robbed by highwaymen on the heaths of London, it was always 
said that the highwaymen acted with courtesy, but nobody but an 
ignorant fool returned to London without knowing he had been 
plundered. But that does not prove that it is a lottery. It may be 
a cheat, but we must ascertain by the légal canons and définitions 
whether it is a lottery. What is a lottery? The best définition I 
can find for it is this: Where a pecuniary considération is paid, 
and it is determined by chance or lot, according to a scheme held 
out to the public, wheÔier he who pays the money is to hâve any- 
thing for it, and, if so, how much, that is a lottery. You will 
see, therefore, that the éléments of this définition are two: First, 
that the party who pays the pecuniary considération must hâve a 
retum, — a prize; second, that that return or prize is determinable 
by lot or chance. 

Now, every enterprise in which we engage has a return or prize, 
or is supposed to hâve. That is the incentive which makes men 
industrious and active. Whether that return or prize be determin- 
able by mère lot or chance makes it either a legitimate enterprise, 
or a lottery, and therefore an unlawful enterprise. We perhaps can 
illustrate that best by referring to some of the schemes of life in 
which men are engagea. Take, for instance, the life Insurance 
companies, — those that proceed either on the stock plan or on the 
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aâBessment plan. They requlre of the meinber that he pay in a cer- 
tain amount of money. That is tàe pecuniary considération: That 
money is invested, or supposed to be invested, in securities, and, 
when the member dies, a certain amount, stipulated in the policy, 
is paid to Ms heirs or the beneficiary named in the policy. That is 
the return. The man may hâve been insured but a month, and hâve 
paid in but a few dollars, and hâve received back |5,000 or |10,000. 
In such instances as that, a much larger sum has been returned than 
the considération, but the fact that there was such a return does 
not make it an unlawM enterprise. Why? Because the prize is 
not detenninable by, or dépendent upon, chance or lot. It is dé- 
pendent upôn the life of a man, and the life of a man is determined 
by the laws of nature, and not by the chances of lot. 

A man who makes an investment in real estate may put in a few 
thousand dollars, and take out a million. What he puts in is the 
considération; what he takes out is the prize. It may be a hundred- 
fold larger than what he puts in, but on what is it dépendent? Up- 
on the growth of the town in which he lives; ùpon the growth of pub- 
lic sentiment respecting the value of property in that particular 
locality; upon the law of growth, which is itself a natural one, — an 
industrial law. But suppose a man puts a ticket in a hat with a 
hundred other tickets, and then it is drawn by a blindfolded man, 
his chance of the prize offered is dépendent upon that drawing. 
The ticket may cost but 50 cents. The prize may be worth $10, — 
much larger than the price of the ticket, though not larger in pro- 
portioh l£an the life Insurance policy or the real estate investment 
But the getting of the prize is dépendent upon the chance or lot 
of his ticket being drawn, not upon any natural law, as a man's life, 
nor upon any industrial growth, as the growth of the value of real 
estate. This illustrâtes to you the diiïerence between legittmate 
investments, \?hich may yield, accordîîag to the good fortune of the 
investor, a hundredfold more than the amount invested, and a 
gambling investment, according to a lottery, which can only yield 
in case ïhe aUotment or chance, which is purely artiâcial, turns in 
his favor. 

In the case at bar the return or prize is |1,000. Now, is that de- 
termined by lot or chance? Is it determined by one of the laws of 
nature, or of industrial growth, which détermines the other returns 
of life? Let us look at the practical workings of the scheme. Let 
us look at iti first, independently of what is called the multiple 
System. Hère is a company which in two years has taken in more 
than 50,000 applications. In order to make a return certain to each 
one of thèse applicants of the amount of money promised in the bond, 
it would be necessary that the company should hâve a fund of 
^^50,000,000. In two years they hâve only accumulated a fund of 
$206,000. According to the constitution of the company, outside of 
lapses, there are 50,000 men who are entitled to thèse returns if they 
persist in paying. In two years, 206 hâve been paid. If each man 
were to get a return according to the promise of the company, out- 
side of lapses, and every dollar which went into the fund of the com- 
pany were to be used for that purpose, and no man to receive more 



UNITED STATES ». m'DONALD, 567 

than whal he paid in, it would take 1,000 months, or more than 83 
years, for ea«h man to receive back his retum. This money would 
be idle, not growing by interest or other investment. Is it not per- 
fectly apparent that from the very necessity and constitution of the 
scheme, if the multiple System were not introduced, the company 
could not go on, and no man would receiTe back anything except 
those who had been the fortunate possessors of the first bonds? 

It is said — ^and is one of the boasts of the company — that everybody 
who has been paid back has been paid $1,000 on an investment not to 
exceed |30. That again shows the entire impossibility, according to 
the constitution of the scheme, of but a limited few — one in a hun- 
dred — ever receiving any return, or prize, except for the lapses; be- 
cause money lying idle in the treasury, shorn in the first place of 20 
per cent, of the amount, will never grow to pay 1,000 to 1, or 1,000 to 
30, so long as the présent économie la.w of the universe prevails. Thèse 
défendants hâve foreseen this, and foreseen that the company must 
therefore corne to an immédiate end, and hâve instituted what is 
called the multiple system. Thereby a chance is held ont to men, 
even after the company has grown to be 50,000, to receive an early 
payment of their bonds. But upon what is that chance dépendent? 
What détermines that return or prize? Any law of nature or 
of industrial growth, such as applies to insurance companies or 
real estate investments, which I hâve used as illustrations? Not at 
ail. It is solely dépendent upon the order in which his bond may 
go through the registration process. If he draws a multiple, and the 
company continues, he eventually will be paid. If he draws a 
numéral, it is as morally certain as any law of the universe that, 
unless the company is almost entirely abandoned by its bondholders, 
he will never be paid. 

It is said hère in argument that the lapses will secure certain 
payment in time; in other words, enough men will become discour- 
aged at the outlook, and wiU drop out, so as to advance those whose 
bonds are deferred. What does that mean? It means that by the 
very constitution of this Company the success of its enterprise dé- 
pends entirely upon its insolvency, — its gross and well-known in- 
solvency, — so insolvent that in the very method of its organization 
no hope of its carrying out its promise can be entertatned. Now, 
the court cannot say that that is a legitimate enterprise, promising 
a certain retum of money, which, by the very constitution of the 
company, is dépendent upon the insolvency of the company and a 
Wholesale répudiation of its promises. That is not the rule of any 
other legitimate enterprise. The détermination, therefore, of the 
return or prize, is dépendent upon a chance or allotment. 

The only substantial différence between the scheme disclosed to 
you by the proof and the well-recognized lotteries of the world, 
such as the Louisiana Lottery Company, is that the latter are, in com- 
parison, honest and free from the opportunities of chicanery. The 
wheel of the lottery and the hat of the raffle are to the fortune hunter 
incomparably fairer contrivances for the détermination of his chances. 
He is not dépendent in them upon the honesty or accuracy of a sec- 
retary, with whom it is as easy to put one application through the 
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cegister as another. The whole scheme disclosed by the proof is 
a cunning trick to attract the clipidity and ignorance of men. 

A great menace to the civilization not only of the United States, 
but of the world, is the growing tendency to gamble or engage in 
lottery. Two hundred years ago their promoters were characterized 
in the statutes of England as rogues. No prospect is so attractive 
as that which is wrapped up in the mysteries of a chance. To the 
winner cornes some money, many congratulations, wide advertise- 
ment thrO'Ughout the newspapers, and the propensity to go in again. 
To the losers, one hundredfold in number, corne stripped homes, im- 
poverished wives and chiidren, lost opportunities of building up a 
compétence legitimately, and, in too many instances, the temptation 
to go in again upon means that are obtained from an employer or 
cestui que trust, first by a supposed borrowing, then by intentional 
theft, forgery, and embezzlement. The ralnbow of hope lures and 
lures until its chaser falls over the précipice into suiciae or the 
peniteatiaiy. 

The mails of the United States are intended for legitimate busi- 
ness or friendly communication^ and are deflled by the dissémination 
and promotion of such a scheme as the évidence in this case admit- 
tedly discloses. 

If you believe, beyond a reasonable doubt, that thèse défendants 
deposited the printed matter submitted to you in the mails, as 
charged in the indictment, and that the scheme which it promoted 
was of the nature and character sworn to indisputably hère by the 
witnesses, then it is your duty to return a verdict of guilty. 



UNITED STATES v. AEMSTRONG. 
(District Court, S. D. Callfornia. January 25, 1894.) 

1. OBSTB0CTING AND InFLUENCING JdSTICB— InDICTMBNT. 

It Is not sufflclent to cliarge an endeavor to influence and obstruct 
Justice in a fédéral court, by means of a threatening letter, In the gênerai 
language of Rev. St. § 5404. 

2. Samb. 

An averment tliat défendant procured the arrest "wlthin this district'* 
of his wlfe, who was llving separate and apart from hlm, for the pur- 
pose of procuring from her "a dissolution of the bonds of matrimony 
existlng between them, through such arrest," is insuffleient, In that it 
fails to show that the arrest was under process issued out of a fédéral 
court 

At Law. Indictment of D. F. Armstrong for endeavoring to ob- 
struct and influence the administration of justice. On demurrer 
to the indictment. Sust9,ined. 

George J. Denis, U. S. Atty. 
Frank P. Flint, for défendant 

ROSS, District Judge. "In an indictment upon a statute, it ia 
not suflîcient to set forth the offense in the words of the statute, 
unless those words, of Uiemselves, foilly, directly', and expressly, 
without any uncertainty or ambiguity, set forth ail the éléments 
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necessary to constitote the offense intended to be punislied." U. 
S. V. Carll, 105 U. S. 612. The présent indictment is based upon 
section 5404 of the Kevised Statutes, which reads: 

"Every person who, corruptly, or by threats or force, or by threatening 
letters, or any threatening communications, endeavors to Influence, in- 
tlmldate, or Impede any grand or petit juror of any court of the United 
States in tlie dlscharge of his duty, or wbo corruptly, or by threats or force, 
or by threatening letters, or any ttireatenlng communications. Influences, 
obstructs, or Impedes, or endeavors to influence, obstruct, or impede, the due 
administration of justice therein, shall be punishable by a fine of not more 
than one thousand dollars, or by Imprisonment not more than one year, or 
by both such fine and imprisonment." 

The indictment contains two counts, the first of which charges 
that the défendant, at a certain time and place within this judicial 
district, did corruptly, and by threats and force, and by a certain 
threatening letter written by him to one Clara Armstrong, who was 
at the time his wife, but living separate and apart from him, en- 
deavor to influence, obstruct, and impede the due administration of 
justice in the circuit court of the United States for the ninth cir- 
cuit, Southern district of California. 

The second count charges that the défendant, at the same time 
and place, did corruptly, willfuUy, unlawfully, and feloniously en- 
deavor to influence, obstruct, and impede the due administration of 
justice in the circuit court of the United States, ninth circuit, south- 
ern district of California, in the foUowing manner, to wit: 

"He, the said D. F. Armstrong, did proctu-e the arrest within said dis- 
trict of one Clara Armstrong upon a complaint sworn to by him, the said 
D. F. Armstrong, against the said Clara Armstrong, she, the said Clara 
Armstrong, being then and there the wife of the said D. F. Armstrong, but 
was then and there living separate and apart from him, for the purpose 
and with the intent of procuring from the said Clara Armstrong a dissolu- 
tion of the bonds of matrimony existing between them, through such com- 
plaint and arrest" 

It is essential to the sufftciency of an indictment that the acts 
charged be, if proved, sufficient to support a conviction of the 
offense aUeged. In neither count of the indictment is it alleged 
what proceeding in the circuit court of the United States for the 
ninth circuit, southern district of California, the défendant endeav- 
ored to influence, obstruct, or impede, nor, indeed, that there was 
any proceeding there pending to be influenced, obstructed, or im- 
peded, nor that there was any proceeding pending there at ail. 
The threatening letter that the défendant is by the flrst count 
charged with having written to his wife is not set out or so de- 
scribed as to be capable of identiflcation, and the sole act charged 
by the second count against him is that he procured the arrest 
within this district of his wife, who was at the time living separate 
and apart from him, for the purpose and with the intent of pro- 
curing from her "a dissolution of the bonds of matrimony existing 
between them through such complaint and arrest." It by no means 
necessarUy foUows from the alleged fact that défendant procured 
the arrest of his wife within this judicial district that such arrest 
was made under process issued out of a court of the United States. 
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The object of the indictment is, as said by the suprême court in 
U. S. V. Craikshank, 92 U. S. 542: 

"First, to furnlsh the accused wlth such a flescrlptlon of the charge 
against hlm as wlll enable hlm to make his défense, and av^l himself of 
hls conviction or acquittai for protection àgainst a further prosecution for 
the same cause; and, second, to Inform the court of the facts alleged, so 
that it may décide whether they are sufflclent In law to support a conviction, 
if one should be had." 

The indictment in the présent case does not answer either of 
thèse requirements. 
Demurrer sustained. 



UNITED STATES V. KBNWORTHY et al. 

(District Cîourt, B. D. Pennsylvanla. January 2, 1894) 

No. 3. 

CusTOMS DuTiES— Appbaisbbs — Valuation. 

Under the tariff aet of 1883 the appralsers were llmlted to determlnlng 
the "market value" at the place from which the importation was made, 
and could not add thereto any commissions, or conslder the cost of 
the particular goods, except as a means of determinlng market value. 

At Law. Action against Eenworthy & Bro. to recover duties. 
New trial granted. 

Ellery P. Ingham, for the United States, 
Léonard Myers, for défendants. 

BUTLER, District Judge. In 1884 the défendants imported a 
cargo of wool from Glasgow, and paid duty thereon according to the 
entry. The appraiser raised the value, placed the wool in a higher 
class and increased the duty accordingly. The défendants thereup- 
on complained and demanded a "merchant appraisement" The 
collecter selected an èxperîenced merchant, who with the appraiser 
re-examined the question. The merchant sustained the entry, flnd- 
ing the wool to be below 12 cents in value, as entered, while the ap- 
praiser placed it materially higher — subjecting it to an increased 
rate of duty. On report of this disagreement the collecter adopted 
the appraiser's valuation. The importers appealed to the secretary 
of the l;reasury, who aflQnned the cellector's action. 

While the law geverning the subject is made intricate by the 
terms of the varions sections of the several statutes applicable, it 
is nevertheless well sèttled by the décisions of the courts. The ac- 
tion of the collecter when unappealed from, or aflfirmed, is final in 
so far as he bas conflned himself te a discharge ef his proper duties 
under the statutes. When his acts are unlawful, or improper, they 
are not binding. On suit by the importers to recover improper 
exactions, or by the gevernment te recover unpaid assessments (after 
appeal te the secretary) he may show that the action of the customs 
officers was uiilawful or improper, that the importation was improp- 
erly classified, etc. The valuation when made in conformity with 
law is final. The subjèct has been so ftilly discussed in the several 
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cases which hâve arisen that nothing can prOfltably be added. See 
HUton V. Merritt, 110 U. S. 97, [3 Sup. Ot. 548;] Converse t. Burgess, 
18 How. 413; Schlesinger v. U. S., 120 U. S. 264, [7 Sup. Ct 546;] 
Clinkenbeard v. U. S., 21 Wall. 65; Earnshaw v. U. S., 146 U. S. 
60, [13 Sup. Ct 14.] The argument of plaintiff's counsel (in error) 
and his citation of authorities, in the case last named may be ex- 
amined with proiit in considering this question. 

In the case before us it was the appraiser's duty and after him 
the collector's to ascertain the market value of the wool at Glasgow, 
and so appraise it. If they did this the importers must pay ac- 
cordingly. The importers say, however, they did not, that they 
added commissions to this value, which the statuté of 1883 expressly 
forbids. If an importer should deduct commissions from the actual 
market value of his merchandise it would be a fraud, and the cus- 
toms ofScers of course might add or disregard it. There is nothing 
hère, however, to justify suspicion of such fraud; on the contrary the 
appraiser exonérâtes them from any imputation of an attempt to 
impose on the government. 

Is there évidence that the appraiser and coUector added commis- 
sions to the market value? I believe there is. It seems reason- 
ably clear from the appraiser's report (which the collecter adopted) 
and the accompanying explanatory letter that he made such addi- 
tion. It is urged that he merely used the commissions to make 
"market value." But we do not think the report and letter admit 
of this view. In the latter he says: "While I might hâve felt 
disposed to defer to his [the merchant's] greater expérience and 
better Judgment as to the quality of the wool, and the actual market 
value thereof, were, thèse, without qualification, the only points to 
be considered;" and he then proceeds to state his views of the law, 
and to discuss the facts in the light of thèse views. He was wrong 
in supposing that his duties in this regard involved more than an 
ascertainment of the quality of the wool and its market value. What 
he says seems to show that instead of confining himself to ascer- 
taining the market value of such wool at Glasgow, as the merchant 
did, he sought to détermine what this particular cargo cost the de- 
fendants, after allowing them one of the two commissions which 
they were compelled to pay, under the peculiar circumstances at- 
tending the purchase. This was a mistake. If they had been 
compelled to pay four commissions instead of two they would hâve 
been so much the more unfortunate. But it would hâve interested 
themselves alone. The error arose from supposing the appraiser 
had anything to do with the subject. The importer's liability to 
the government is based on the actual market value of the mer- 
chandise without regard to its cost to the merchant, in commis- 
sions or otherwise. Of course this cost may be considered as an 
élément in ascertaining the market value, but nothing more. 

The court directed a verdict for the plaintifl pro forma reserving 
the defendant's point, for the purpose of enabling it to enter judg- 
ment for them, if this should seem proper on fuller examination. 
I now believe it ia safer to grant a new trial, on the rule taken for 
that purpose, and let the question respecting the appraiser's and 
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collectoE's act^ go to the jury, on the évidence now in and such 
other aam&j hereafter be produced, in case the government desires 
another triai. 



KOHLBR MANUF'G 00. V. BEESHORB. 

(Circuit Court of Appeals, Third Circuit December 4, 1893.) 

No. 8. 

L Tkadb-Marks— Intention to Adopt. 

Sales ot a few dozen bottles of a médicinal préparation, wlth wrlttea 
labels iafflxed, bearlBg a name différent from tliat previously used for 
such préparation, does not amount to use in such circumstances as to 
publicity, and to such length of use, as show an intention to adopt the 
written words as a trade-mark. 53 Fed. 262, afllrmed. • 
2. Bamb— RaaiBTRT as Evidence of Intention. 

Although registration of a trade-mark under the act of March 3, 1881, 
may not prevent the adoption of another device as a common-law trade- 
mark for the same article in domestlc markets, such reglstry may be 
évidence, in a suit to restrain infringement of such common-law trade- 
mark, to show what complainant really daimed. 
8. Same— StaTembnt to Obtain Registration. 

In such suit, thé statement filed to obtain registration, and attached to the 
afiidavits on motion for a prellminary injunction, may be consldered on 
the final hearing. 
4 Same— Infringement. 

"One Niight Cure," used as a trade-mark for a cough remedy and for 
a corn ireinedy, is not Ihfringed by the use of the words "Beeshore's One 
Night Cottgh Cure." 53 Fed. 262, afflrmed. 
6. Same— iNJtrNCTioN— -Quack Medicines. 

Query, whether equity will intervene by injunction to protect the use 
of words claimed as a trade-mark, between owners of quack medicines. 
6. Same— Words Making Fai.se Assertion. 

It seëms that an injunction should not be granted to protect the use of 
words, as the trade-mark of a médicinal préparation, whlch assert a manl- 
fest falsehood or physiological impossibility. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

In Equity. Bill by the Kohler Manufacturing Company, of Balti- 
more city, against Ellsworth S. Beeshore, for infringement of a trade- 
mark. BUl dismissed. 53 Fed. 262. Complainant appeals. Af- 
finned. 

Statement by SHIEAS, Circuit Justice: 

Durlng the year 1888 the flrm of the Kohler Medicine Company, composed 
of Louis Yakel and Charles W. Greble, carried on the proprietary medicine 
business In Baltimore, Md. Among other préparations, the firm made and 
sold a cough remedy called "Rocky Mountain Cough Syrup." The formula for 
this medicine the flrm had received from the estate of Dr. P. W. Kohler, to- 
gether wlth formulas for other medicines, and also the right to use the 
name "Kohler" in connection wlth said remédies, and the business in wlilch 
they were manufactured. The flrm also purchased from the Kohler estate 
a quantity of the syrup whlch had been prepared by Dr. Kohler, and ail 
the labels whlch he had on hand at the time of hls death. The cough syrup 
thus purchased was bottled and labeled, and sold by the Kohler Medicine 
Company during the spiing and summer of 1889, and when the stock was 
exhausted more syrup was made, and sold under the same label that had been 
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nsed by Dr. Kohler. Durlng the early part of 1889, the Kohler Company 
began to make, and extenslvely sell, an article which they called "One Night 
Corn Cure." During November, 1889, the labels for the "Rocky Mountain 
Cough Syrup" gave ont, and the flrm concluded to change the name of the 
remedy, and adopted the name "One Night Cough Cure." They did not use 
printed labels, but wrote the name upon paper which was pasted on the 
bottles containlng the syrup. Several dozen bottles with this written label 
appear to hâve been sold from tlme to time during November and Decem- 
ber, 1889, and perhaps later. The label bore the words "One Night Cough 
Cure" alone, but the agents who sold it stated that the syrup was made and 
sold by the Kohler Medicine Company. In February, 1890, a corporation of 
the State of Maryland was formed, styled "The Kohler Manufacturing Com- 
pany," and the assets, trade-marks, and business of the flrm were transferred 
to it, and the previous business was continued under the same management 
In December, 1890, the corporation filed an application for the registration 
of the words "One Night Cure" as a trade-mark for a corn remedy and a 
cough syrup, and on January 20, 1891, a certificate numbered 18,867 was is- 
sued to the Kohler Manufacturing Company for said trade-mark. On Janu- 
ary 28, 1891, Bllsworth S. Beeshore flled an application for registration of the 
words "One Night Cough Cure" as a trade-mark for a cough remedy, and for 
which a certificate was issued to him, dated March 3, 1891, and numbered 19,- 
112. 

On February 17, 1892, the Kohler Manufacturing Company, as a corporation 
organized under the laws of the state of Maryland, flled its bill of complaint 
In the circuit court of the United States for the eastern district of Pennsyl- 
vania against EUsworth S. Beeshore, as a citizen of the state of Pennsylvania. 
In this blU the complainant alleged that, ever since the summer of 1889, It 
and its predecessor, the Kohler Medicine Company, had been engaged in the 
manufacture and sale of a médicinal préparation for the cure of coughs 
and colds, bearing the arbitrary symbol or name of "One Night Cough Cure," 
which name it had duly adopted as a trade-mark for said article, and had 
caused the same to be flxed to the bottles containing said syrup by means 
of labels, and that said article was sold to the public generally, was known 
to the public as an article made and sold by the complainant company, and 
that the name "One Night Cough Cure" was recognized as an indication of 
the ownership and origin of the same. The blU charges that the défendant 
Beeshore, in the month of November, 1890, and ever since, had manufacured 
and sold a médicinal préparation of substantially the same descriptive proper- 
ties as those of the complainant, and bearing printed labels and wrappers, with 
the name "One Night Cough Cure," in such a manner as was likely to mislead 
and deceive careless or ignorant purchasers Into buying tlie medicine of 
défendant in mistake for that of the complainant. The bill prayed for an 
in.iunction, accoimt, etc. 

On March 15, 1892, the défendant answered, denying that complainant had, 
since November, 1889, manufactiured and sold an article with the name "One 
Night Cough Cure" as a trade-mark, and denying that complainant was the 
owner of the said words as a trade-mark. The answer admitted that de- 
fendant had, since November, 1890, sold an article of merchandise with label 
bearing the words "One Night Cough Cure" as a trade-mark, but not with 
Intent to mislead or deceive, and claimed tliat he was the lawful owner of the 
trade-mark described, viz. "One Night Cough Cure," by virtue of his having 
registered the same, and procured a certificate therefor from the United 
States patent oflice on March 3, 1891. The défendant further alleged in 
his answer that the complainant never had afiixed the said words to its medi- 
cine imtil défendant had duly adopted it as his trade-mark, and that complain- 
ant had interpolated the word "Cough" into the words "One Night Cure," 
which it had previously used as a trade-mark for a corn remedy, with the 
purpose of getting the public to mistake complainant's cough cure for that 
of the défendant. 

Issue was joined, évidence taken, and the cause was argued on November 
10, 1892, and on November 22, 1892, the opinion and decree of the circuit 
court were filed, dismissing the bill of complaint, with costs, from which de- 
cree the présent appeal was taken. 
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Arthur fi5$èWart, (Priée & Stewart, of counsel,) for appellaut. , 
Wm. Hènfy Brovme, for appellee. 

Before SHIRAS, Circuit Justice, and ACHESON, CSrcuit Judge. 

SHIBAS, Circuit Justice, after stating tlle facts, delivered the 
opinion bf the court 

It has been more tlian once held in this circuit that courts of 
equity wiH not intervene by injunction in disputes betweèn the own- 
ers of gnack medicines, meaning thereby remédies or spécifies whose 
composition is kept secret, and which are sold to be used by the 
purchasers without the advice of regular or licensed physicians. 
Powle T. Spear, (Nov. Term, 1847,) 7 Pa. Law J. 176; Heath v. Wright, 
3 WaU. Jr. 141. A similar view has prevailed in several state 
courts. Wolfe t. Burke, 56 N. Y. 115; Smith v. Woodruff, 48 Barb. 
438; Laird v. Wilder, 9 Bush, 132. In the présent case, the so-called 
"trade-mark," "One Night Cough Cure," asserts a manifest false- 
hood or physiological impossibility. A cough or cold so far seated 
as to require médical treatment cannot be cured in a single night, 
and a prêteuse to the contrary is obviously an imposition on the 
ignorant. If it be said that the court cannot take notice of such 
a state of facts, and that there is no évidence from which the court 
can infer it, we can, at ail events, take notice of the plàinttEPs évi- 
dence, whereby it is shown that the trade-mark in question was not 
selected because expérience had shown that the nostrum avaUed to 
cure coughs and cold within the period of a single night, but be- 
cause a similar trade-mark or désignation, "One Night Corn Cure," 
had proved to be a popular and taking one. 

This view of the case was not called to the attention of the court 
below, nor has it been urged in this court. As thè contest is really 
for the ownership of the trade-mark, the défendant could not be ex- 
pected to resort to a défense which, if successful, would deprive the 
coveted words of any market or légal value. It does not appear that 
the suprême court of the United States has, in any reported case, 
expressed an opinion on the right of owners of so-called patent 
medicines to protection by injunction. The reports do show that 
that court has dealt with trade-mark cases in which proprietary 
medicines, whose composition was not disclosed, were involved, with- 
out cpndemning them as unflt to receive the protection of courts of 
equity. Thus, the case of McLean v. Fleming, 96 U. S. 245, is a lead- 
ing case, often referred to, and related to a trade-mark of a patent 
meidicine. So, too, in the southem district of New York, in the case 
of Filkins v. Blackman, 13 Blatchf. 440, Judge Shipman protected 
the trade-mark "Dr. I. Blackman's Healing Balsam." We therefore 
prefer to détermine this case upon the facts and law, as dealt with 
in the court below. 

The plaintifE, in its bill, puts itself upon its adoption and use of 
a certain phrase or name as a trade-mark, and does not allège the 
fact that it has registered a trade-mark in the patent office. The 
trade-mark so registered was "One Night Cure," and the accompany- 
ing statement was as foUows: 
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"The trade-mark of said company consista of the words 'One Night' preced- 
Ing the Word 'Cure' or 'Eemedy.' Thèse hâve generally been arrangea 
as shown In the accompanylng fac simile of one of thelr labels, whlch repré- 
senta the words 'One Night Cure' printed on a clrcular label; but the style 
of printlng and the shape of the label are nnimportant, and can be varied 
at will wlthout affecting the character of the trade-marli, the essentiel 
features of whlch are the words 'One Night Cure.' " 

Exception is taken to an expression in the opinion of tlie court 
below, in whicli it was said that "the registration was notice to 
everybody that the trade-mark claimed was what was there set up, 
and nothing else." It may be that this statement by the court be- 
low of the effect of registration was too broad. We are not willing 
to aflSrm the proposition that the registration in the patent oflace 
of a certain name or phrase as a trade-mark for an article made 
and sold by the owner will in ail cases prevent or estop the owner 
from adopting and using another name or phrase as a trade-mark, 
which might become his property by reason ot such adoption and 
use. If, indeed, the légal effect of registry of a trade-mark would 
be to protect the owner, in ail markets, from infringement of the 
name so registered, it would probably foUow that registry of a 
given name for an article would conclude the owner, and he could 
not be permitted to claim that his trade-mark was other than that 
which the registry notifled the public was claimed by him. But 
as the effect of such a registry in the patent oflQce of the United 
States is restricted by the act of March 3, 1881, (21 Stat 502,) to 
the case of a trade-mark to be used in commerce with foreign na- 
tions or Indian tribes, the contention that, as to domestic com- 
merce, he might adopt and use a différent trade-mark than that reg- 
istered would seem to be reasonable. As the scope and opération 
of a trade-mark act is constitutionally conflned to foreign commerce, 
trade with Indian tribes. and commerce between the states, and 
as the act of March 3, 1881, proTides only for a trade-mark to be 
used in commerce with foreign states and with Indian tribes, a 
trade-mark might well be adopted ajid registered for the purpose 
of those trades, and a différent one be used in domestic commerce. 
Trade-Mark Cases, 100 U. S. 82; Eyder v. Holt, 128 U. S. 525, 9 
Sup. OL 145. This view is not inconsistent with the doctrine of 
the case of Richter v. Eemedy Co., decided in the western district 
of this circuit, and reported in 52 Fed. 455. That was the case 
of a foreigner, who, prior to his registration, had never sold any of 
his medicines in the United States, and who, not havîng hère a com- 
mon-law trade-mark, had to dépend upon his registry. He alleged 
in his bill of complaint that the défendants were infringing his 
trade-mark as registered, and, when met by the défense that the 
défendants had used the trade-mark prior to the plaintiff's regis- 
try, he sought to invoke the doctrine of a common-law trade-mark; 
and this the court rightfully held he could not do, but that he was 
restricted to the trade-mark described in his registry. The com- 
plainant in that case was unable to support his claim that he had 
acquired, as against the défendants, a common-law right to the ex- 
clusive use of certain words in connection with the manufacture and 
sale of médical compounds. 
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Ck)mplaint is also made of the court Lelow in ïiolding that tliere 
was no sufflcient évidence that the plaintiff had acquired a trade- 
mark in the eollocation of words stated. It may be, as is argued by 
; complainant's counsel, that tlie interférence of a court of equity 
■'doêsnot dépend on the length of time th.e name bas been used, and 
tbat the mie is that he who flrst adopts a trade-mark acquires the 
Tight to its exclusive use in connection witH the particular class 
of merchandîse to which its use hàd been applied. Nevertheless, 
however short the time may be in which a person may acquire 
a title to a trade-mark, there must be shown an actual intention to 
acquire such a title. A merely casual use, interrupted, or for a 
brief period, would not support a claim to a trade-mark. Menen- 
dez V. Holt, 128 U. S. 514, 9 Sup. Ot. 143. Nor will a court of 
equity recognize by injunction a proprietary right in a phrase or 
name, unless it has been used in such circumstances, as to publicity 
and léngth of use,» as to show an intention to adopt it as a trade- 
mark for a spécifie article. 

We àgree with the court below in thinking that the complainant's 
évidence in thèse particulars was very unsatisfactory. A sale of a 
few dozen bottles, with written labels pasted on the bottles, in 
the circumstances disclosed by the évidence, could not sufftee to es- 
tablish such an intentional use and appropriation of the words as 
a trade-mark as to warrant the interférence of a court of equity. 

Moreover, while we do not think it necessary to hold that mère 
registry in the patent ofQce of the United States of a trade-mark 
for a spécifie article of manufacture would of itself prevent the 
use and adoption of another device as a common-law trade-mark 
in domestic markets, yet suçh registry can operate as évidence 
tending to show what was really claimed by the complainant And, 
in the statement accompanying the complainant's application for a 
certiflcate of registry, it is stated that the words "One Mght Cure" 
hâve been used by the corporation as a trade-mark, continuously, 
since the middle of January, 1890; and such continuons use is not 
alleged to hâve been restricted to the trade of the company with 
foreign nations and Indian tribes, if, indeed, it has such. We agrée 
with the court below in thinking that the defendant's label or trade- 
mark, "Beeshore One Night Cough Cure," was so materially différ- 
ent from the trade-mark "One Mght Cure" as not to lead to any 
mistake of one article for the other. 

It is, indeed, said that the court cannot take notice of the con- 
tents or statements of the complainant's statement in the patent 
office, because it was neither set up in the bill, nor put in évi- 
dence. However, it seems to hâve corne into the case as an ex- 
hibit attached to one of the complainant's affidavits used on a mo- 
tion for a preliminary injunction; and, as the correctness of the 
copy is not denied, we think that the court below, where it had 
been read on the preliminary argument, might legitimately refer 
to it at thé final hearing. 

TJpon the whole, we think the court below was right in its con- 
clusion, and that its decree dismissing the bill ëhould be affirméd. 
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EIOHTER V. REYNOLDS et aL 
(Circuit Court of Appeals, TMrd Circuit December 12, 1893.) 

No. 21. 

1. TradeMarks— Intention to Adopt. 

Sales of médical préparations in thls country by a foreign manufacturer, 
to a limited extent, upon spécial orders, to supply particular customers, 
do not amount to use in sucli circumstances as to publiclty, and to such 
length of use, as show an intention to adopt a symbol placed upon such 
préparations as a trade-mark. Kohler Manuf' g Oo. v. Beshore, 53 Fed. 
262, followed. 52 Fed. 455, afflrmed. 

S. Samb— Registkt as Evidence of Intention. 

The registry of a trade-mark under the act of March 3, 1881, may be 
évidence in a suit to restrain infringement of a common-law trade-mark 
used for the same article in domestic commerce, to show what complainant 
reaily claimed. Kohler Manuf'g Co. v. Beshore, 53 Fed. 262, followed. 

8. Same. 

The registry of a trade-mark, the essential feature of which Is described 
as the représentation of a red anchor in an oval space, is not proof of 
intention to adopt a trade-mark consisting of the word "anchor" and the 
symbol of an anchor, Irrespective of color and surroundlngs. 52 Fed. 455, 
afflrmed. 

4. TSEATT WITH GERMANT— CONSTRUCTION. 

The treaty of 1871 between the United States and Germany, (article 17; 
17 Stat 931,) which provides that, wlth regard to the marks of labels of 
goods, or of their packages, the citizens of Germany shaU enjoy In the 
United States the same protection as native citizens, does not give to a 
citizen of Germany who bas acquired the right to a trade-mark in that 
countr^ a similar right to the trade-mark in the United States. 

Appeal from the United States Circuit CJourt for the Western Dis- 
trict of Pennsylvania. 

In Equity. Suit by Dr. F. Ad. Eichter, doing business as F. Ad. 
Kichter & Co., against W. E. Keynolds and John Sullivan, doing busi- 
ness as the Anchor Eemedy Company, for infringement of a trade- 
mark. Bill dismissed. 52 Fed. 455. Complainant appeals. Af- 
flrmed. 

Wm. L. Pierce and Arthur v. Briesen, for appellant. 

Before DALLAS, Circuit Judge, and BUTLEE and UREEN, Dis- 
trict Judges. 

DALLAS, Circuit Judge. There are 17 assignments of error in 
this case. Only 2 of them relate to matters of f act, and by them it 
is alleged that the circuit court erred — 

"In flndlng that complainant had made no sales in this country of médicinal 
componnds bearing the trade-mark in issue prior to the date of the opening 
of bis New York branch house; and in finding that the complainant had not 
made sales in the United States, nor Importations thereto, prior to his regis- 
tration of 1885." 

What the court said is: 

"The proofs show that the plaintifC's factory is at Rudolstadt, Germany, 
where his goods are and always bave been manufactured, marked, labeled, 
and put up for the market. Ail the plaintlff's médical compounds, of which 
we hâve before us many spécimens, are unmistakably German préparations, 
wlth printed labels, directions, etc., thereon in that language, although having 
v.59F.no.6— 37 
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also labels In Engllsh; and they are ail distlnctly marked, 'Manufactured by 
F. Ad. Rlchter & Oo.* The Mil, it win be pwcelved, is qulte Ind^nlte as to 
the lengfli qt tlme the plalntlff had been engagea In the city of Kew York In 
the saie of bis medicines before tliis suit was brought. Nor do bis proofs 
certalnly flx the date when bis branclj sales bouse was established in tbat 
City. It was undoubtedly after Mây 1, 1887, for Charles Bernhart Drugulin, 
wbo opened tbat house for the plaintiff, did not leave Rudolstadt until that 
date. Prlor to tbat tlme the plaintif! had no establishment in the United 
States. Neither had he ever sold aoy of bis médical compoimds in tbis 
country before be opened bis New ïork branch houseï It la trae there had 
been prevlously some importations, to a limited estent, into the United 
States, of the plaintifCs medldnea, but by drugglsts and others wbo sent 
orders for the medicines to Eudolstadt, to supply persons wbo had lived In 
Europe, and there bad used tbem." 

The record sustainsthisfinding; and the other material facts are 
so well and fuUy presented by the learned judge of the court below 
that it woidd be superflùotis to hère détail them at length, especial- 
ly in th,e absence of any spécification respecting them. 

The propositions afflnned by the remaining assignments, so far as 
they raise any question which it is necessary for us to consider, are 
that (1) thé complainant had a common-kw right to the word 
"Anchor" as his trade-mark in this country; and, ^so, to the symbol 
of an anchor, irrespectiye of color and surroundings ; (2) the com- 
plainant hiad, by registry in this country, a trade-mark consisting of 
the word "Anchor" and the symbol of an anchor, irrespective of 
color and surroundings; and (3) by virtue of a certain treaty be- 
tween Germany and the United States; the acquisition by complain- 
ant, as alleged, of a right to the trade-mark in issue in Germany, 
was also the acquisition of that right in the United States. 

The first of thèse propositions cannot be maintained, in view of 
the opinion of this court delivered by the circuit justice during the 
piresent tenn, in the case of Manufacturing Co, v. Beeshore, 59 Fed- 
572. That opinion deals with the character of the use which is 
requisite to the acquisition of title to a trade-mark, and also with 
the effect of the registry of one device upon a claim made by the 
same person to a différent derice as a common-law trade-mark for 
use upon the same kind of goods. In that case the use shown was 
the sale of a few dozen bottles of a proprietary medicine, having 
written labels thereon which displayed the coUocation of words 
which was claimed; and the registry in the patent office was of the 
words "One Mght CJure," whUe those set up by the plaintiff, and to 
which he asserted a common-law title, were "One Night Cough Gure." 
This court said: 

"Complalnt is also made of the court below In holding tbat there was no 
Bufflclent évidence tbat the plalntlfC had acquired a trade-mark In the col^ 
location of words stated. It may be, as is argued by complalnant's counsel, 
that the interférence of a court of eqtiity does not dépend on the length of 
time the name bas been used, and that the rule is, that he wbo firs't adopts 
a trade-mark acquires the right to its exclusive use in connection with the 
particular class of merchandise to which ita use had been applied. Neverthe- 
less, however short the time may be in wbicb a person may acqulre a title to 
a trade-mark, there must be shown an actual intention to acqulre such a 
title. A merely casual use, Interrupted, or for a brief period, would not 
support a claim to a trade-mark. Menendez v. Holt, 128 U. S. 514, 9 Sup. Ot. 
143. Nor wlll a court of equlty recognlze by injunction a proprietary right In 
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a phK.se or name, uniess It has been used In circumstances, as to publicity 
and length of use, as to sbow an intention to adopt it as a trade-mark for a 
spécifie article. We agrée witb the court below in thinking that tbe com- 
plainant's évidence in thèse partlculars was very imsatisfactory. A sale of a 
few dozen bottles, witb wrltten labels pasted on tbe bottles, in the circum- 
stances disclosed by the évidence, could not suffice to establisb such an inten- 
tional use and appropriation of the words as a trade-mark as to warrant tbe 
Interférence of a court of eauity. 

"Moreover, while we do not think it necessary to hold that mère registry 
In the patent office of the TJnlted States of a trade-mark for a spécifie article 
of manufacture wouM of itself prevent the use and adoption of another 
device as a common-law trade-mark in domestic markets, yet such registry 
can operate as évidence tending to show what was really daimed by tbe com- 
plainant." 

Eeference was also made to the décision of the présent case by 
the circuit court, as reported in 52 Fed., at page 455, as foUows: 

"That was the case of a foreigner, who, prior to bis registratlon, had never 
sold any of bis medicines in the United States, and who, not baving hère a 
common-law trade-mark, had to dépend upon his registry. He aUeged in 
bis bill of complaint that the défendants were infringlng bis trade-mark as 
registered; and, wben met by tbe défense that the défendants had used the 
tradë-msrk prior to the plalntifï's registry, he sought to Invoke tbe doctrine 
of a common-law trade-mark, and this the court rightfuUy held be could not 
do, but that he was restricted to tbe trade-mark descrlbed In bis registry. 
The eomplainant in that case was unable to support bis claim that he had 
acquired, as against the défendants, a common-law right to the exclusive use 
of certain words in connection witb tbe manufacture and sale of médical 
compounds."' 

The défendants in the case before us, had, in good faith, used 
the mark complained of as early as in the fall of 1887; and, as ap- 
pears from the findings of the court below, the eomplainant, al- 
though there is évidence of his having established a branch house 
in New York at some time not flxed, but certaioly after May 1, 1887, 
has not shown sales of his medicines in this country prior to the 
défendants' use, nor any importations, except to a limited extent 
upon especial orders, to supply particular customers. This is not 
enough. It does not amount to use "in such circumstances, as to 
publicity and length of use, as to show an intention to adopt it as a 
trade-mark for a spécifie article." It indicates no intention to ac- 
quire title, and therefore none was acquired. The judgment in 
Manufacturing Co. v. Beeshore is conclusive, also, as to the eflect of 
the registry made by the eomplainant in this country. As late as 
July 7, 1885, he registered as his trade-mark an accurately and dis- 
tinctively deflned design, the "essential feature of which" [as he 
then declared] "is the représentation of a red anchor in the oval 
space." As évidence tending to show what was really claimed, 
or had been intended to be appropriated, the court below was clearly 
right in taking this into considération; and, in our opinion, it was 
right, also, in concluding therefrom that the complainant's intention 
was to confine his claim of trade-mark to the spécifie device desig- 
nated and described, and which he further declared to be the on«» 
which he had "adopted." Upon both the grounds which hâve been 
discussed, the complainant's claims to the word "Anchor," and to the 
symbol of an anchor irrespective of its being red, and inclosed in au 
oval space, were properly rejected. 
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The complainant registered twice în this çonntry, — once în 1885, 
as already mentioned, and again in 1889. i^ie mark was not the 
same in both instances, liie registry of 1885 is not set up in the 
bill, and that, if it had been, it could not hâve availed the complain- 
ant is î^pparent from what lias already beèn said, inasmuch as the 
defendanl^ hâve not marked their goods with anything which, in 
the sensé of the law of trade-mark, is at ail lilie a red anchor in an 
oval spaçë. Thç registry of 1889 was madé after défendants' rights 
had accrued and this suit had been threatened. Purthermore, as 
is sadd by tiie learned judge below, the défendants never used the 
device covéred by this registry, or any design in imitation or simula- 
tion of it. This disposes of tihe matter, and no further discussion of 
it would be profitable, 

The courts of the Umted States takejudicial notice of its treaties 
with other countries, but, where a treaty is relied on the burden is 
on the party asserting it to inf orm the court, when, in fact, without 
knowledge of the subject, of its existence and tenus. In this case 
it does not appear that the point was considered by the court below, 
but the brîef for the complainant informs us that the treaty which he 
invokes was made between the United States and Germany, in 1871, 
"to remain in force foi? ten yeàrs, and, in case neither party gave 
notice, was extended each year for an additional year." The brief 
adds, "It istherefore understood that its terms are still effective." 
Article 17 is quoted, as follows: "With regard to the marks of 
labels of goods, or of their packages, and also with regard to patterns 
and marks of manufacture and trade, the citizens of Gtermany shall 
enjoy in the United States of America, and American citizens shall 
enjoy in Germany the same protection as native citizens." We ac- 
cept this statement and the quotation, but what stipulation does 
thelatter disclose, of which the complainant has not had the benefit? 
His right to, enjoy the same protection as, under the laws of the 
United States, is enjoyed by citizens of the United States, has been 
fully recognized; and the question raised by him as to the effect in 
this country of his aUeged acquisition of a right in G«rmany to the 
mark which he daims in this suit, has been adjudioated in the man- 
ner, and under the laws of this country, precisely as any similar 
question would be adjudicated if presented to the same court for dé- 
cision, by one of our own citizens. To more than this the complain- 
ant was certainly not entitled. The plain intent of the treaty is 
to reciprocally assure to the citizens of the respective countries 
the protection of the laws of the other. It was not inteuded to give 
to the officiai acts, or laws, of either country any peculiar extnaterri- 
torial effect. 

It follows from what has been said that the mark used by the 
défendants is not used in violation of any right of the complainant; 
and, therefore, the decree of the circuit court dismissing his bill, 
with costs, is afflrmed. 
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WBSTINGHOUSE et al. v. NEW TOEK AIR-BRAKE CO. et al 

WESTINGHOUSE AIR-BRAKE CO. v.SAME. 

(Circuit Court, S. D. New York. November 20, 1893.) 

Nos. 4,976, 4,977, and 5,315. 

1. Patents— Anticipation— AiB Brakes. 

A patent for a devlce to be used in connection with a qulck-acting auto- 
matlc air brake is not anticlpated by a prior patent for a somewhat similar 
devlce, used in comblnation wlth tbe old direct-action air brake, which. 
patent contained no suggestion of how the devlce could be adapted to tbe 
automatic System; it appeariûg furtlier that, if it were so reorganized 
and reeonstructed as to be used in the automatic System, it vs^ould be 
utterly inoperative for accomplishlng Its purpose. 

8. Same — Invention. 

Where several patents cover a séries of progressive Inventions, ail tend- 
ing to the accomplishment of a given resuit, and it appears that the last 
of the séries contalns the flrst successful embodiment of thèse inventions, 
and that the improvement thereby added vcas only devised after a' séries 
of practical experiments for the purpose of obviating prevlous def ects, this 
shows that the conception of such improvement Involved invention. 

8. Samb — Limitation — " Substantially as Desceibed. " 

A clalm covering a comblnation "substantially as descrlbed" should not 
be limlted to a construction which does violence to the other wording 
thereof, and which Is not specified either in the description or claim, 
especially when such construction does not appear to be material, and only 
affects the apparatus when not in use. 

4. Samb— Infringembnt, 

.Infrlngement is not avoided by simply dlviding one élément of the 
patent into two parts, so arrangea that the action of one necessarily causes 
the action of the other in the same way as though they were one, and 
their combined opération performs the same fonction and produces the 
same results as the device of the patent. 

6. Samb — Colobable Changes. 

The fact that défendants hâve made a différent construction of one de- 
vice, which is concededly inferior to that of the patent, while retaining 
ail the other éléments thereof, suggests that the différence Is only a colora- 
ble one, merely designed to avold the claims of the patent. 

6. Same— Division AL Patents — Enlargbment of Claims. 

Where a device oovered by a divisional patent is described in the 
original application therefor as capable of being employed in connection 
with and supplementary to another device, which generaUy accomplishes 
the same purpose, but is not claimed in such connection, a subséquent 
amondment, so as to claim it only in combination with such other device, 
is not an enlargement, and does not render the claim Invalid. 

7. Samb— Combination — Weat Constitdtes. 

When a supplementary device is only intended to operate in case the 
main device fails to work, but the two are so related that the very failure 
of the latter so directs a force that it causes the former to act, there ex- 
ists the co-operation which constitutes a true combination. 

8. Samb— Limitation. 

Claims for an alr-brake emergency valve "controUed" by a "piston con- 
nected to said valve," and for a "piston stem, a valve on the piston stem 
controUing the passage," etc., call for a piston mechanically connected 
with the valve, and are not infringed by a device in which the valve is 
unseated by a piston whose stem merely rests against it, but which can- 
not be reseated by the pistou for want of actual connection therewith. 

9. Same— Infkingembnt. 

A claim in an air-brake patent for a combination oontaining a port 
through the center of the piston, described as substituted for a side port, 
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wlth whlch the patent dispenses, Is not infrlnged by a device havlng no 
sucîi center port, but using a side port In comblnatlon wlth différent élé- 
ments whieh are admitted by the patent to be part ot the prlor art. 

10. Samb — EsseN^Tial SimiI/ARity— Apparent Différences. 

If a device. bas ail the vital éléments of a combination essential to the 
opération of a patent aiid to the achievement of the resuit sought, work- 
ing in substantially the same way, infrlngement is not avoided by a 
method of construction whlch, owlng to a différent relative arrangement 
of the parts, the substitution of mechanical équivalents, and variations 
in matters not çovered by the daims, is in appearance utterly unlike the 
patented device, and in some respects apparently superior thereto. 

11. Same— Pabtioulae Patents. 

The Westinghouse qulck-actlng automatic air brake, No. 376,837, was not 
antidpated or limited by the previous patents, Nos. 162,465, to Ford, Welsh 
& Westhighouse, and 360,070, to Westinghouse; and Is valid as to the first, 
second, and third clalms, but vold as to the sixth, for want of Invention. 
13. Same. 

The Westinghouse divlslonal air-brake patent, No. 448,827, shows inven- 
tion, and is valid. 
18. Samb. 

The Westinghouse air-brake patent, No. 172,064, is limited to a combina- 
tion havlng a port through the center of the piston. 
14 Samb. 

The first and second clalms of the Park patent. No. 393,784, are limited 
to an air-brake emergency valve me'chanically connected wlth the piston 
whieh opérâtes it. 
IS. Samb. 

The Westinghouse patent for an Improvement in operating cocks for 
fluid-pressure brakes, No. 222,803, was not antidpated by the Westing- 
house patent, No. 141,685, or by the Fay & Cairns patent, No. 141,685. 

In Equity. Suits for infringement of railroad air-brake patents. 
Decrees for complainants as to some of the claims in suit and dis- 
missing the bills as to others. 

Kerr & Ourtis, Geo. H. Ohristy, Frédéric H. Betts, and J. Snowden 
Bell, for complainants. 

John D. Kernan, (J. E. Maynadier and Causten Browne, of 
counsel,) for défendants. 

TOWNSEND, District Judge. Thèse are three bills in equity for 
the alleged infringement of letters patent No. 376,837, granted to 
George Westinghouse, Jr., January 24, 1888; patent No. 393,784, 
granted to Harvey S. Park, December 4, 1888; patent No. 172,064, 
granted to said Westinghouse, January 11, 1876; patent No. 222,- 
803, granted to said Westinghouse, December 23, 1879; and patent 
No. 448,827, granted to said Westinghouse, March 24, 1891. Ail of 
thèse patents are for improvements in railroad brakes. They de- 
scribe and daim various devices used In the opération of automatic 
quick-action freight brakes, including the valve on the engine, 
operated by the engineer, and différent forms of emergency valve ap- 
paratus on the cars. 

The main défenses interposed to the chief patents in suit are non- 
infringement and lack of patentable novelty, upon the theory that 
the inventions therein claimed hâve been already described by said 
Westinghouse in other patents not in suit. The parties in interest 
are the same in each case, but a différence in the ownership of the 
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patents sued upon necessitated separate smts in the two earlier 
cases. The patent sued upon in the third case is for a modification 
of the invention claimed in one of the other patents which had not 
been patented when said suits were brought. The three cases will 
be eonsidered in the order of the relation of the patents to each 
other. 

To understand the scope of the various claims of the patents in 
suit it will be necessary to examine the state of the prior art. The 
flrst practical air brake is known as the "plain brake," and is de- 
scribed in patent No. 88,929, granted to George Westinghouse, Jr., 
April 13, 1869. It consisted of a pump, operated by steam from the 
locomotive boiler, which compressed air into a réservoir located 
under the locomotive cab, which réservoir communicated by a pipe 
with a cock or valve in said cab, called the "engineer's valve," which 
was so located as to be readily manipnlated by the engineer. From 
this valve a pipe extended back under the tender, and was connected 
to a similar pipe under the entire length of the flrst car by a flexible 
hose. Each of the succeeding cars had a similar pipe similarly con- 
nected. This pipe was called the "train pipe." From the train pipe 
of each car a branch pipe communicated with the forward end of a 
cylinder called the "brake cylinder." This cylinder was provided 
with a piston, the stem of which was connected with the brake 
levers on the car. When the engineer wished tô apply the brakes, 
he opened the engineer's valve, and the compressed air from the 
main réservoir flowed back through the train pipe and branch pipes 
into the brake cylinder on each car, pushing the pistons backward, 
causing the piston stems to operate the brake levers and force the 
brake shoes against the wheels. When he wished to release the 
brakes, he so shif ted the valve as to shut off the flow of compressed 
air from the main réservoir, and to open a port or vent leading from 
the train pipe to the open air. Thereupon the compressed air in the 
brake cylinders escaped into the open air, the pressure of the pistons 
was removed, and the pistons were forced forward again by means 
of springs, thus moving the brake shoes away from the wheels. The 
validity of this patent was sustained in Westinghouse v. Air-Brake 
Oo., 9 O. G. 538. The opération of this plain brake was open to 
certain objections. It was too slow, and was attended by danger 
of collision in case one part of the train became detached from the 
other part. 

The next brake to be eonsidered is known as the "automatic brake," 
which appears to hâve been patented by George Westinghouse, Jr., 
about 1872 or 1873. It embodied the addition of an auxiliary rés- 
ervoir and a triple-valve device to each car. Each réservoir was of 
sufiicient capacity to operate its brakes once, and thus to provide 
for automatic action in case of accident. The triple-valve device 
was located at the junction of connections between pipes leading to 
the train pipe, the brake cylinder, and the auxUiary réservoir. In 
addition to thèse three ports, there was a fourth port, leading to 
the open air. 

The opération of this brake was radically différent from tbat of 
the "plain brake." In the former the compressed air was stored 
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in the main réservoir until required for the application of brakes ; 
in the latter the main and auxiliary réservoirs and train pipe were 
alwâys chargea with compressed air at working pressure, to pre- 
vent the application of the brakes. When the engineer wished to 
apply the automatic brake, he shifted the engineer's valve so as 
to eut off the flow of compressed air from the main réservoir, and 
open a port from the train pipe to the open air. The effect of this 
was to reduce the air pressure in the train pipe, and cause a back 
pressure from each auxiliary réservoir through the triple valve, 
which shifted it so as to close the port from the branch pipe to the 
train pipe, and stop the escape of air from the auxiliary réservoir, 
to close the port leading from the brake cylinder to the open air, 
and to open the port leading from the auxiliary réservoir, and con- 
nect it with the port leading to the brake cylinder. Thereupon the 
compressed air in the auxiliary réservoir flowed into the brake cyl- 
inder, and applied the brakes. It will thus be seen that, while the 
former System was operated by pressure from the main réservoir, 
the latter was operated by withdrawal of pressure. The resuit 
was automatic action in case of accidents whereby air was caused 
to escape from the train pipe, as by bursting of hose, or the train 
breaking in two. In such cases the release of pressure operated 
the triple valve, and automatically applied the brakes. 

It is necessary hère to consider "train-brake graduation" or "serv- 
ice stoiis," as distinguished from "emergency stops." Whûe for 
the latter it may be necessary to admit to the brake cylinder the 
full pressure of compressed air, say 70 or 80 pounds, yet where it 
is desired merely to slow up without stopping, it may be necessary 
to admit only, say 10 or 20 pounds, graduating the amount of flow 
according to the character of service desired. It is important to 
bear this distinction in mind, because the appliances hereafter to 
be considered hâve been so devised as to provide therefor, and that 
such graduation shall be under the control of the engineer. 

The chief objection to this automatic brake lay in the fact that 
it was not capable of successful opération on long trains of freight 
cars. The time consumed by the progressive opération of the 
brakes between the grip on the flrst and last car allowed of so 
much slack motion between them as to cause violent shocks. This 
automatic brake was publicly tested near Burlington, lowa, in 1886. 
The growing importance of the subject of automatic freight gradua- 
tion, the inadequacy of existing Systems to protect the lives of rail- 
road employés, and the disastrous results therefrom, had become 
so évident that in 1885 the Railway Car Builders' Association 
arranged for a séries of experiments known as the "Burlington 
trials." The Westinghouse Company, and several other companies 
engaged in the manufacture of brake apparatus, competed at thèse 
trials. None of the competitors succeeded in stopping long trains 
of freight cars without violent and disastrous shocks. In 1887 
the trials were renewed. There were flve competing parties, in- 
cluding one of the leading experts for the défendants, and the com- 
plainant company. The latter then presented an improved appara- 
tus, covered by patent No. 360,070, granted to George Westinghouse, 
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Jr., March 29, 1887. The report of the committee of the Car Build- 
ers' Association shows that they considered "the fleld for improTe- 
ment open as wide as in 1886," and concluded that air brakes ac- 
tuated by electricity were the only ones likely to be capable of 
successful opération on long trains of freight cars. The improTed 
Westinghouse apparatus, while it reduced the length of time be- 
tween the application of the first and last brakes, produced greater 
shocks than did the automatic apparatus of the preceding year. 

In this condition of affairs, George Westinghouse, Jr., set himself 
to work to obviate thèse difflculties. Upon the conclusion of the 
1887 trials he renewed his investigations and experiments, and by 
certain changés and improvements in the old apparatus, and the 
introduction of new éléments, he succeeded, in the latter part 
of the year 1887, in constructing a quick-action automatic brake, 
capable of being successfully applied to a train of 50 freight cars, 
and operative under ail conditions of practical raUway service. On 
October 1, 1887, he applied for a patent for this apparatus, and 
on January 24, 1888, the patent was granted. Said patent, No. 
376,837, is the flrst of the patents in suit. Before proceeding to 
consider in detaU the claims of this patent, it should be stated that 
the foUowing were among the requirements for the practical opéra- 
tion of air brakes: (1) The régulation of the force to be applied 
to the brake shoes so as to secure ail necessary graduations from 
the mère slackening of speed to the service stop, and from the serv- 
ice stop to the emergency stop; (2) the automatic opération of the 
brakes in case of accident; (3) the practically simultaneous opéra- 
tion of the brakes on each car, so that, in long trains of freight 
cars, shocks might be avoided; (4) the control of ail thèse opéra- 
tions by the engineer; (5) certainty of opération under ail condi- 
tions. 

It is not denied that George Westinghouse, Jr., was an original 
and meritorious inventer, the flrst inventor of the plain brake, the 
flrst to put an air brake into successful use, and the flrst to grad- 
uate air pressure in the brake cylinders. Thèse facts appear in 
the opinion of the court in Westinghouse v. Air-Brake Co., supra. 
It is not denied that he was the flrst inventor, both of the West- 
inghouse automatic brake, and of the Westinghouse quick-action 
automatic brake. It appears that he was the flrst to provide an 
operative brake System without the use of electricity, and a device 
whereby the opération of the apparatus was controUed by the engi- 
neer. It is admitted by the expert for défendants that the West- 
inghouse quick-action automatic brake was the flrst practical Sys- 
tem on long trains. It is not denied that immediately after its 
introduction it went into successful extensive use, and that 125,000 
of said brakes hâve been furnished to the railroad companies of 
this country within a period of a little more than three years. But 
défendants claim that by patent No. 162,465, to said Westinghouse 
and two associâtes, and by said patent No. 360,070, to said West- 
inghouse, he showed how practical air brakes could be made, and 
successfully operated. They admit that they hâve adopted thèse 
confessedly great inventions; but they deny infringement on the 
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ground that said patents Nos. 162,465 and 360,070, which imper- 
fectly discltised said great inventions, are not in suit. They further 
claim that the patents in suit are for mère miner improvements 
upon and modifications of said inventions, which did not require 
any exercise of créative thought. Further défenses will be con- 
sidered later. 

We wlll now examine thèse other great inventions. They are 
comprised in what is known as the "Westinghouse quick-action 
antomatic brake" apparatus. The devices embodied therein are 
covered by said patent No. 360,070, and by patent No. 376,837, the 
patent in suit. The claims of défendants as to the scope of patent 
No. 162,465 will be considered in this connection. It may be said 
in a gênerai way that the "quick-action" élément was added to, or 
the quick action was secured in, the automatic apparatus by such 
an arrangement of the triple valve in connection with vents on 
each car as to make the opening of such vents, and the conséquent 
réduction of train pressure, practically simultaneous on each car. 
Its efiftciency was increased by the utilization of the vented air to 
hasten the action of the ordinary brake force. Patent No. 
376,837 was issued to George Westinghouse, Jr., January 24, 1888, 
for Improvement in fluid-pressure automatic brake mechanisms. 
Its object, as stated by the patentée, was "to facilitate the applica- 
tion of brakes with great rapidity, and fuU or approximately full 
force, as f rom time to time required, by the provision of means 
whereby the admission of air from the brake pipe to the brake 
cylinders may be effected as directly as prâeticable, and through 
passages of as large capacity as may be desired." The apparatus 
comprises a casing, or air chamber, containing the triple-valve de- 
vice already referred to, which governs conmiunication between 
the train pipe, the auxUiary réservoir, and the brake cylinder, and 
also an emergency apparatus. The patentée states that the con- 
struction and opération of the triple-valve device, except as to cer- 
tain improvements therein, accord substantially with other such 
devices previously patented by him in patents Nos. 220,556 and 
360,070. It is not necessary to consider it in this connection fur- 
ther than to say that it consists of a slide valve and free moving 
piston, 80 arranged as tô be operated by variations of pressure in 
the train pipe. When a service stop is desired, a slight réduction 
of train pipe pressure is made by the engineer. By reason of 
this withdrawal of pressure, the free moving piston, which has 
heretofore beén forced forward against the auxiliary réservoir by 
said train-pipe pressure, is now forced backward by the excess of 
pressure in the auxiliary réservoir, until its movement is arrested 
by the decrease in auxiliary réservoir pressure, or by the striking 
of its stem against another stem which is backed up by a spring. 
It has then, as already described, closed the charging port from 
the branch pipe, closed the port from the brake cylinder to the 
open air, opened the port leading from the auxiliary réservoir into 
the brake cylinder, and thereby caused the brakes to be applied. 

The quick-action élément, which is the subject of the claims al- 
leged to be infringed, is only called into action for emergency stops. 
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This emergency action is secured in the patent In suit by means 
of a separate supplemental piston and valve in a supplemental 
valve chamber below the main slide valve of the triple-valve device. 
This chamber connects the train pipe with the brake cylinder, com- 
munication between them being regulated by the supplemental 
valve, opening outwardly, or downwards, and a check valve, open- 
ing inwardly, or upwards. Thèse valves are held upon their seats, 
under ordinary conditions, by a spring bearing upon their stems. 
In the bushing which forms the valve face of the main slide valve, 
are four ports, governed by said slide valve. One of thèse ports 
leads to the brake cylinder, two lead to the supplemental valve 
chamber on the upper or inner side of the supplemental piston, and 
one leads to an exhaust port. When an emergency stop is to be made, 
thé engineer throws his engineer's valve wide open, thereby causing a 
sudden and material réduction of pressure. The excess of aux- 
iliary réservoir pressure then forces the main piston stem against 
said other stem, overcoming the tension of its spring, drives the 
main piston to the extrême limit of its stroke, and thereby uncovers 
the ports leading f rom the auxiliary réservoir to the supplemental 
valve-chamber. This pressure drives the supplemental piston out- 
wardly, or downwards, against thè stem of the supplemental valve, 
and forces it from its seat. Thereupon the prépondérance of 
train pipe pressure in the brake pipe opens the check valve, and the 
air from the train pipe rushes directly from the brake pipe to the 
brake cylinder. The resuit of this opération is twofold. It has- 
tens the application of the brakes on the car on which it is opéra ted; 
and, by venting the train pipe, it hastens a siinilar réduction of 
pressure, and conséquent similar opération In the next succeeding 
triple-valve device on the next car. The release of the brakes is 
accomplished by the admission of air from the main réservoir. 

It is alleged that défendants hâve infringed claims 1, 2, 3, and 
6, of this patent. The flrst of thèse claims is as f oUows : 

"In a brake mechanism, the comblnation of a chamber or casing having di- 
rect connections to a brake cylinder and to a brake pipe, respectively, a valve 
controlling communication between said connections, and a piston or dla- 
phragm which is Independent of and unconnected with a triple-valve piston, 
and Is actuated by pressure from an auxiliary réservoir in direction to Im- 
part opening movement to said valve, substantially as set forth." 

The second claim includes: 

"A check or nonreturn valve controUing communication between said valve 
and the brake-pipe passage of the chamber, substantially as set forth." 

The third claim is as follows: 

"In a brake mechanism, the comblnation, with a triple valve, of a supple- 
mental chamber or casing having passages leading to a brake cylinder and 
to a brake pipe, respectively, a supplemental valve controlling communica- 
tion between said passages, a supplemental piston operatlng independently 
of the triple-valve piston and adapted to Impart opening movement to said 
supplemental valve, and a passage establishing communication between said 
supplemental piston and an auxiliary réservoir, substantially as set forth." 

Thèse three claims will be considered together. The défense 
to thèse claims is noninfrîngement. Défendants hâve used two 
devices, each of which complainants claim is an infringement. The 
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earlier device is known as "défendants' quictactîon triple valve;" 
the later is ''défendants' modlfied quick-actlon triple valve." Each 
of thèse devices bas a chamber, or casing, with direct connections 
to bràke cylinder and train pipe, and a controUing valve, as in corn- 
plainants' patent. Each bas an emergency piston and valve and 
eheck valve. The first fonn of défendants' apparatus bas two 
emergency pistons and valves, or ratber one emergency piston and 
valve, actuated by a sudden or large réduction pf pressure, as 
in complainants' apparatus, and connected by means of a port 
with a supplemental piston and valve and cbeck valve, like the 
single emergency piston valve and cbeck valve of complainants. 
The second, or modifled, apparatus différa from tbe first in the 
élimination of one of tbe pistons with its valve and port of tbe 
emergency attaçbment, and modification of tbe cbeck valve. It is 
not claimed that this modified cbeck valve is an infringement of the 
second claim of tbe patent in suit. 

The gênerai questions of infringement claimed to be applicable to 
botb devices will first be considered. Défendants claim that tbeir 
emergency apparatus, as well as that of tbe patent in suit, is merely 
a combination of the invention described in the automatic relief 
valve of one patent, not in suit, with the invention, wbereby réser- 
voir pressure, was utilized to operate an emergency valve, described 
in a certain other patent not in suit. Tbe first of thèse patents is 
patent No. 162,4:65, issued to Messrs. Ford, Welsb, and said Westing- 
house, Àpril 27, 1875, for an improvement in automatic air escapes 
for railway air brakes, At tbe date botb tbe old plain-brake ap- 
paratus, depending for its braking opération upon tbe transmission 
of compressed air from the engine to the brake cylinders, and tbe 
automatic system, depending upon the release of the pressure of 
compressed air to apply tbe brakes, were in use. Patent No. 162,- 
465 was only designed for use in connection with the plain-brake ap- 
paratus. Tbe object of tbe invention was "to provide for the more 
immédiate escape of the compressed air from the brake cylinders 
îtfter it bas done its work." It was a patent for an invention, not 
for applying brakes, but for quickening the release of tbe brakes 
in tbe plain-brake system. Tbe invention comprised an auxiliary 
réservoir connected with the brake pipe, and having a lift valve 
controUing vents from tbe train pipe into the open air. Tbis valve 
was so arranged that when there was an equilibrium of pressure it 
remained on its seat. Througb tbe center of tbe valve was a small 
hole, leading to said réservoir. When air was transmitted from the 
engine, to apply tbe brakes, it flowed througb said hole into said 
réservoir, making the same pressure there as in tbe train pipe; but 
when the air was discharged from tbe train pipe to release the 
brakes the excess of pressure of tbe air witbin said chamber un- 
sei^ted said valve, and aUowed the air to be rapidly vented from the 
brake cylinder and brake pipe into tbe open air. 

The défendants claim that they took tbeir relief valve from tbis 
patent, and that Westinghouse embodied this idea in patent No. 
876,837, and that it was not first conceived in said patent. They say 
that tbe first resuit in each case was to quicken the action of each 
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succeeding automatîc relief valve; and the différence in secondary ré- 
sulta — that in one case it released, in the other applied, brakes — is 
Immaterial. 

I do not think this patent anticipâtes or limits, in this connection, 
patent No. 376,837, for the following reasons: The sole object of 
the invention was to quickly release brakes in the direct System. It 
was intended to obviate the difflculty arising from the fact that in 
the direct System the escaping air, being expelled simpiy by its own 
expansion, came ont very slowly. It was not adapted to the ap- 
plication of brakes, or in any way to the automatic brake System, 
although that System had then been invented. Gounsel and ex- 
perts for défendants admit that radical and material modifications 
were required before it could be practically applied to railroad 
service under the automatic system. There is no suggestion in the 
patent of any way in which it could be adapted to the automatic 
System, nor, if so adapted to apply the brakes, does it appear how it 
could then be operated to release them. No provision is made for 
graduation for ordinarv service stops in any case. In Electric Light 
Co. V. WestinghoTise, 55 Fed. 504, Judge G-reen, citing cases, says : 

"And for this cause alone the Khotlnsky patent cannot be relied upon in 
this case as an anticipation of the plaintiff's patent. It does not anticipate, 
because it neither deseribes, nor deals with, nor certainly provides for the 
difflculty, nor prescribes with précision the remédies, which form the sub- 
ject-matter of Edison's invention." 

It appears from the évidence that if patent No. 162,465 were so 
reorganized and reconstructed as to be used to apply brakes in the 
automatic quick-action system, it would then be utterly inoperative 
for accomplishing the purpose of the original invention. But, say 
counsel for défendants, given the solution of the problem how to re- 
lease pressure quickly in a long pipe, its application to a différent 
System, for a différent purpose, in a différent way, and producing 
a différent resuit, is a mère double use. The considérations already 
suggested would seem to be a sufiicient answer to this claim. 

It may be added, as is forcibly urged by counsel for complainants, 
if this was merely a thing that "any compétent mechanic could do," 
why was George Westinghouse the only person to whom it occurred 
to do it, and how to do it? The claim of défendants that ail this 
was done in patent No. 360,070 will be considered in connection with 
that patent. Even if Mr. Westinghouse, in patent No. 376,837, did, 
as claimed by défendants, throw his mind back to patent No. 162,- 
465, and use it as a basis for a part of the contrivance of patent No. 
376,837, he did not reinvent patent No. 162,465, but he invented and 
created a new device, adapted to new conditions, and developed in 
new combinations, which produced new and différent results. Thèse 
facts would seem to bring this branch of the case within the rule 
as stated in Ansonia Brass & Copper Co. v. Electrical Supply Co., 
144 U. S. 11, 12 Sup. et. 601: 

"If an old device or process be put to a new use which is not analogous 
to the old one, and the adaptation of such process to the new use is of 
such a character as to require the exercise of inventive sliiU to produce it, 
«uch new use will not be denied the merit of patentability." 
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In Walk. Pat (2d Ed.) p. 64, § 68, it is stated thatî 

"Novélty is ûot negatlved by anythlng whlch vr&a nelther flesigned nw 
apparently adapted nor actually used to perform the functlon of the thlng 
covèred by the patent, though It mlght hâve been made to perform that func- 
tlon by inean? not substantiaUy différent from that of the patented invention." 

It seems to me, therefore, that the invention described in patent 
No. 162,465 did not anticipate the inTention described in the patent 
in suit. 

A» was said by Mr. Justice Brown, in Topliff v. Topliff, 145 U. & 
161,12Sùp.Ot.825: 

"It is not sufflcient to constitute an anticipation that the device relied upon 
mlght, by modification, be made to aecomplish the functlon performed by 
the patent in question, if it were not deslgned by Its maker nor adapted nor 
actually viâéi for the performance of such functions." 

The next patent to be considered is No. 360,070, granted to George 
Westinghouee, Jr., March 29, 1887, for fluid-pressure automatic brake 
mechanism. This was the flrst patent issued for the Westinghouse 
automatic quick-action System, The défendants say that this patent 
fully disclosed another eonfessedly great invention, uamely, the utili- 
zation of the air vented from the train pipe, to quicken the applica- 
tion of bràkes. They îurther urge, with great force that, even if 
certain modifications were required in patent No. 162,465, before it 
conld be adapted to act in the automatic quick-action system, yet 
that, in connection with patent No. 360,070, it shows the combina- 
tion of everything vital and essential in the patent in suit. The 
complainànts deny thèse claims, and urge that the facts alrea'^y 
stated as to the defects developed at the Burlington trials in the ap- 
paratus constructed in accordance with 'this patent caU for the ap- 
plication of the rule laid do wn in Loom Co. v. Higgins, 105 U. S. 591, 
where the court, in disposing of a similar claim said: 

"This argument would be sound if the comblnatlon clalmed by Webster 
was an obvions one for attainlng the advantages proposed,— one whlch would 
occur to any mechanic skllled in the art. But It is plâln from the évidence, 
and from the very fact that it was not sooner adopted and used, that it did 
not for yeani occur in thla light to even the most skillful persons." 

In patent No. 360,070, Westinghouse sought to secure both serv- 
ice and emergency action by the use of a single piston, — the piston 
of the triple valve already described. This piston was so arranged 
as to hâve only a slight range of motion for a service stop. A great 
réduction of pressure for an emergency stop would cause the piston 
to travel through its entire range of motion, and to uncover an 
emergency port, through which train-pipe pressure passed from the 
train or bfake pipe into the brake cylinder. The radical différence 
between this patent and the patent in suit consists in the différ- 
ences of construction and opération involved in the addition to 
the latter of the separate emergency apparatus. 

The défendants claim that the secret of the success of the pat- 
ent in suit lies not in the use of a separate piston to operate 
the emergency valve, but in the substitution therein of a lift 
valve, such as was used in patent No. 162,465, in place of the 
slide valve of patent No. 360,070. One of the experts in one of the 
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other cases, and ail the counsel in this case, refer to tke tendency 
of thé slide valve of patent No. 360,070 to stick to its seat, espe- 
cially if used in connection with a large port, such as is found nec- 
essary for the successful opération of patent No. 376,837. Figure 
8 of the patent in suit shows a slide valve as interchangeable with 
a lift valve. The device shown in complainants' exhibit of its au- 
tomatic brake System has a lift valve. The experts for complain- 
ants testify fully as to the advantages secured by the use of the 
separate emergency valve and piston, and in this testimony they 
are not contradicted by the experts for défendants. 

In this connection, and as having an important bearing upon this 
question, the évidence as to the practicability of patent No. 360,070 
wiU be considered. It appears that the apparatus constructed 
thereunder did not operate satisfactorily in the Burlington trials. 
But it also appears that thèse defects were not occasioned by any 
inhérent defects in the construction of the device shown in patent 
No. 360,070, and that, when the accessory parts were afterwards 
adjusted, and, as testiâed by Mr. Westinghouse, "when the passages 
through the quick action portion of the triple valve were made suffl- 
ciently large, practically the same results were obtained in train 
stopping as were subsequently obtained by the kind of valve shown 
in patent No. 376,837." It seems to me that this uncontradicted 
évidence is entitled to great weight as against the contention of de- 
fendants' counsel that "the essential matter in patent No. 376,837 
is the use of the lift valve instead of a slide valve." This conclu- 
sion is strengthened by the évidence of Mr. Massey, one of the ex- 
perts for défendants, and the patentée of défendants' quick-action 
triple valve. As complainants' counsel agrée that the cause of 
the difflculty in patent No. 360,070, and the way in which it was 
obviated in patent No. 376,837, are fully and clearly stated by Mr. 
Massey, I give his évidence in f ull upon this point. Mr. Massey was 
asked on direct examination as foUows : 

"Int. 4. Mr. Henry B. Stone, In hls déposition, says that he has no doubt 
that the Westinghouse qulck-actlon automatlc brake was the flrst practlcal 
quick-actlon triple valve which made the automatlc brake System practlcal 
on long trains; and, as I Interpret the testimony of Mr. H. Herman West- 
inghouse, he says the same thlng. What la the practical objection, if any, 
to the qulck-actlon triple valve of 3(50,070, and how is that remedied by the 
apparatus of 376,837? Before answering, state what is meant by the 
'Westinghouse quick-action automatlc brake.' A. The term 'Westinghouse 
quick-action automatlc brake,' as used by Mr. Stone, undoubtedly refers to the 
qulck-actlon triple valve described In patent 376,837, and illustrated on sheet 
2 of that patent. It is also the quick-action triple valve which is iUustrated 
in the Westinghouse catalogue of 1890. In the qulck-actlon triple valve de- 
scribed In 360,070, in addition to the triple valve, the stem of the piston came 
in contact with an emergency valve, and the extrême motion of the triple- 
valve piston caused the emergency valve to open a small passage between 
the train pipe and the brake cylinder, thus causing a local exhaust of the 
air from the train pipe, and therefore reducing the pressure In the train 
pi^e qulcker than woidd be done by the vent through the engineer's valve. 
The port which was opened by the emergency valve was necessarily re- 
strlcted in size, as, in order to be effective, the piston of the triple valve 
must be able to open it within a moderate réduction of train-pipe pressure, 
and therefore with but Uttle force In addition to that eonsumed by the piston 
in moving the ordlnary trlple-valye mechanism. If the emergency valve had 
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been arrangea to open a very large port, the time requlred to exhanst the 
train pipe through the erigineer's valve ; sufQciently to allow tlie piston to 
open the emergency valve would be materially InCreased. This defect in 
the emergency valve of 3Ô0,OTO would not be serions in trains of moderate 
length, as' tinder, say 23 cars; but in the 50-car train used at Burlington in 
May* 1887, the effect was disastrous. This defect Is remedied in 376,837 by 
usiDg a, supplemental piston to open the emergency valve, and actuating that 
piston by fluld pressure from the réservoir through a passage controUed by 
9, valve ■wHlcli is aetuated by the triple- valve piston. In this case the triple- 
valve piston bas only to open a comparatlvèly small portin addition to its 
regular funçtlon, and fluid pressure In the auxiliary réservoir then causes the 
supplemental piston to open the emergency valve." 

The length of time required in the use of the single valve of pat- 
ent Now 360,070 to Open a suflaciently large port, above referred to, 
appears to hâve been in the mind of Westinghouse in providing a 
separate piston 6f the natent in suit to open the emergency valve, 
for in the description of this improved invention it wiU be remem- 
bered he States that: 

"Its objèct Is to facilitàte the application of brakes wlth great rapidity, 
and fuU or approxlmately fullforce, as, from time to time, required, by the 
provision ofmeans whereby IJie admission of air from the twake pipe to the 
brate cylinÔers may be effected as directly as practicable, and through 
passages of as large capaclty as may be desired." 

It seems.to me, ta view of this testimony of défendants' expert, 
and the Ather évidence already çonsidered, that the défendants hâve 
failed to. sustain the burden of proving that the conceded success 
of the patent in suit was due to the substitution of a lift valve in- 
stead of a slide valve. 

But certain other considérations are suggested by counsel for de- 
fendants in this connection, namely, that in patent No. 360,070 
WestinghoTise describes a combination whereby auxiliary réservoir 
pressure is utilized so as to impart opening movement to the emer- 
gency valve, and vent the air from the train pipe to the brake cylin- 
der; and that in patent No. 376,837 the opération of such apparatus 
was through a passage controUed by a valve aetuated by the triple- 
valve piston. And défendants further claim that this patent is 
limited, by the words and figures of the spécification, to a construc- 
tion where the emergency Valve is only exposed to auxiliary réser- 
voir pressure by the excess stroke of the triple valve opening a pas- 
sage. 

Upon thèse claims, among others, is laid the foundation of the 
main défense, namely, that this broad fundamental conception of the 
inventer having been disclosed to the world in patent No. 360,070, 
they are now entitled to avail themselves of it, and to use it in con- 
nection with the suggestions contained in patent No. 162,465 in 
making their apparatus. They admit that patent No. 376,837 de- 
scribes ah improvement on patent No. 360,070, but they claim that 
said improvement is merely a minor invention. 

The considération of the gênerai questions of pioneership ihvolves 
the inquiry as to whethet- the patented device contained an inven- 
tion which, for the first time, enabled "a law of science, or force of 
ijature, to be used so as to accomplish a practical and bénéficiai 
resulf Judge Shipmàh, in Dederick v. Seigmund, 1 U. S. App. 
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227, 2 G. 0. A. 169, 51 Fed. 233; Machine Co. v. Lancaster, 129 U. 
S. 263, 9 Sup. et. 299. In this inquiry is necessarily involved the 
détermination, in tMs case, of the question as to whether this great 
invention was so disclosed to the world in patent No. 360,070 as to 
make it available without a f urther exercise of the inventive faculty. 
The argument of counsel for complainants and défendants on this 
question seems to assume that whether the défendants are inf ringers 
or not largely dépends upon whether patent No. 376,837 is or is not 
a pioneer patent. It is questionable whether a court may safely 
départ from the ordinary rules in the construction of a patent be- 
cause it may seem to bear the brand of pioneership. In the présent 
oase, too, the application of the principle is not without difficulty, 
because the inventer is confessedly a pioneer, the question being 
whether he had not already blazed a pathway through the forest 
before he laid out or opened the practicable public highway. I 
hâve therefore attempted to dispose of the questions herein by a 
considération of the prior art, and a comparison of défendants' de- 
vices with the patent in suit, independently of the doctrine of 
pioneership. If this doctrine is applicable, the case seems to fall 
within the principle stated and foUowed by Judge Cîoxe in Merg- 
enthaler Linotype Co. v. Press Pub. Co., 57 Fed. 502. In either case, 
"a strict construction should not be resorted to if it becomes a 
limitation upon the actual invention, ilnless such construction is re- 
quired by the claim, it being understood that the construction should 
not go beyond and enlarge the limitations of the claim." Smead 
Warming & Ventilating Co. v. Fuller & Warren Co., 6 C. C. A. 481, 
57 Fed. 626. 

It will be remembered that the provision for a separate emergency 
piston to open the emergency valve, and for the opération of that 
separate piston by pressure from an auxUiary réservoir in direction 
to impart opening movement to the emergency valve, was new with 
Westinghouse in patent No. 376,837. But it will be remembered 
that in patent No. 360,070 Westinghouse had provided for the utiliza- 
tion of réservoir pressure, to cause the single piston of the triple 
valve to make an extrême travel for an emergency stop, and to 
thereby uncover an emergency valve. The considérations already 
suggested, seem to show that each of the patents already discussed 
—patents Nos. 162,465, 360,070, and 376,837— marked a forward step 
in the progress of the freight brake System, and that each con- 
tributed an important and essential élément of invention thereto. 
The scope of thèse patents has been already considered. If ail that 
is claimed as to the inventions disclosed in the patents not in suit 
be admitted, it stiU appears that the patent in suit describes an im- 
provement on patent No. 360,070, which was not applied for until 
more than six months after patent No. 360,070 had been granted, and 
after a séries of practical experiments, undertaken for the purpose 
of obviating the difficulties encountered and defects developed in 
the Burlington trials of 1887. "Experiments made to ascertain the 
practicability of the new use are strong évidence to prove that in- 
vention was required to conceive of it." Merwin, Patentability, 92, 
v.59F.no.5— 38 
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It further appears that the apparatàs constructed under said 
patent wasthe flrst succesrful embodimént of thèse great inven- 
tions, and furnished the first and oniy practical solution of the 
problème of antomatic quick-action freight brakes. It further does 
not appear that the sucœss of the invention embodied in the patent 
in suit is not due to the use of the separate emergency piston and 
valve. It seems to me most significant that with patent No. 360,070 
before the world for six months, and under the pressure of compéti- 
tive trials, no one so grasped the inventions claimed to be disclosed 
in patent No. 360,070 as to embody them in a successful working ap- 
paratuB until after the patent in suit had been applied for; and 
that, when défendants constructed an apparatus, they adopted the 
separate emergency piston and valve of the patent in suit. And, 
as patent No. 376,837 aôcomplished this resuit by the use of a 
separate piston, and as défendants' apparatus has accomplished this 
resuit, also by the use of one or two separate pistons, they must 
be held to hâve infringed the first and third claims of said patent, 
unless said claims are to be so limited in terms, or by the informa- 
tion disclosed in patents Nos. 162,465 or 360,070 or both, as to show 
that défendants' device is not embraced therein. 

In this connection it will be necessary again to examine the first 
cMm of.the patent in suit, which is as foUows: 

"In a brake mechanlsm, the ccîniblnatlon of a chamber, or caslng, haviug 
direct connections to a brake cyllnder and to a brake pipe, respectlvely: a 
valve, controlling communication between said connections; and a piston 
or dtaphragm, which is indépendant of, and unconnected wlth, a triple- valve 
piston, and Is actuated by pressure from an auxiliary réservoir in direction 
to Impart opening movement to said valve, substantlally as set forth." 

Défendants claim that complainants' emergency piston is not 
"independent of, and unconnected with, a triple-valve piston," except 
in the sensé that there is no dependence or connection by direct 
méchanical action, and that complainants are, in fact, limited to a 
construction in which the emergency piston is dépendent upon, and 
connected with, the triple-valve piston, and in which the emergency 
valve is not exposed to auxiliary réservoir pressure, except by the 
excess stroke of the triple valve opening a passage. 

Thèse propositions will be considered together. In the drawings 
of the patent it appears that, while the emergency piston is dis- 
tinct and separate from the triple-valve piston, yet that it is oper- 
ated by réservoir pressure, admitted by means of an excess stroke 
of the triple-valve piston. In this sensé the action of complainants' 
emergency device may be said to be dépendent upon the action of 
the triple-valve piston. A similar élément of dependence is to be 
found in the opération of défendants' device, for, before their emer- 
gency piston can operate to apply the brakes, some movement of 
the triple-valve piston is necessary in order to shut ofif the exhaust 
from the open air. In neither of said devices is there any direct 
mechaliical connection between the triple-valve piston and the 
emergency piston, — in each there is an indirect commxmication, — 
although it is mechanically more remote in the first device of de- 
fendants. Under thèse circumstances it is q.uestionable whether 
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Buch incidental communication is material upon the question of 
infringement I do not think the language "independent of, and 
unconuected with," should be construed to mean "dépendent on, and 
indirectly communicating with," so as to necessarily cover sucb 
indirect dependency, or to make it an essential feature of tlie in- 
vention, and tlius do violence to the language of the claim. 

But the leamed senior counsel for défendants assumes that the 
second form of défendants' apparatus contains ail the parts cov- 
ered by claim 1 of patent No. 376,837, but he forcibly claims that 
the parts do not operate "substantially as set forth" in the patent. 
It was claimed by him that the description and ail the drawings 
of said patent showed an emergency valve, not exposed to auxiliary 
réservoir pressure except by the excess stroke of the triple valve 
opening the passage; and that, in that èvent, the case would fall 
within the rule laid down by Judge Wallace, and affirmed by the 
United States suprême court in Snow v. Railway Co., 121 U. S. 617, 
7 Sup. et. 1343. But counsel for complainants having called my 
attention to figure 12 of said patent, and the description thereof, 
I bave carefully examined and considered the same, and, while I 
cannot find therein any description of the particular way in which 
the requisite air is to be admitted, it does not appear that the emer- 
gency piston is not there shielded from auxiliary réservoir pressure 
except by the excess stroke of the emergency piston, because, in ordi- 
nary braking, where there is no excess stroke, such réservoir pressure 
is directly exerted upon said piston. In the description of the inven- 
tion by the patentée there is no statement that the emergency valve 
is to be shielded from réservoir pressure until it is brought into 
opération. No such limitation is stated. in the claim; no move- 
ment of the triple-valve piston is described in Fig. 12. The emer- 
gency piston may or may not be shielded from auxiliary pressure. 
Therefore, when the patentée claims the combination "substantially 
as described," he ought not to be held to a construction not speci- 
fied, either in the description or claim, especially where such con- 
struction does not appear to be material, and where it only concerns 
the apparatus when not in use. and does not afifect it at ail when 
in opération. Eob. Pat. 517, 750. The rule that the claim must 
be limited to the invention does not necessitate reading into the 
claim something not specified or necessarily implied therein, Lake 
Shore & M. S. Ey. Co. v. National Car-Brake Shoe Ce., 110 U. S. 
229, 4 Sup. et. 33; Electric Light Co. v. Westinghouse, 55 Fed. 498. 
The distinction between this case and Snow v. Railway Co., 
supra, appears from the opinion of Judge Wallace in said case, 
where he says: 

"The plala and expllclt language of the spécification requires a construction 
at the first claim whlch will enable the défendant to escape liability as an 
infringer. * * • The spécification states that 'the piston Is disconnected 
from Us rod to prsvent any latéral strain being eommunicated to it.' * * ♦ 
The drawings show a detached piston rod, and ail the co-operative devices 
are conlormed and adjusted to a detached rod." 

And in said case Judge Wallace held, and the United States su- 
prême court, aflarming his décision, held, that it was "impossible 
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tô ignore tlie particular construction of tliese two parts wliicli is 
thus poliited out as material." In said case the claim stated the 
combination where "cOnstnicted and operated, substantially as de- 
scribed." In Van Marier v. Miller, 15 Blatchf. 562, Judge Wal- 
lace States the rule as follows : 

"In construing a patent, it Is, first, pertinent to ascertain what. In view of 
the prlor state of the art, the inventer has aclTially accomplished, and, this 
having been found, such a construction should be glven as will secure the ac- 
tual invention to the patentée, so far as thls ean be done conslstently with 
giving due effect to the language of the specifleatlon and claim." 

The words "substantially as set forth" mean "substantially as set 
forth in regard to the combination which is the subject of the 
claim," and they should be given a construction commensurate with 
the real invention so as to protect the inrentor. Lake Shore & 
M. S. Ey. Co. T. National Gar-Brake Shoe Co., supra; Winans v. Den- 
mead, 15 How. 330 ; Grier v. Castle, 17 Fed. 523. A patentée may, 
of coui'se, by the language of his claim, restrict the scope of his 
rights under his invention; but, as no such restriction is to be 
found in said claim, we are limited to a comparison of the opéra- 
tion of the structural law of the patented machine with that of 
the alleged infringing machine. Eob. Pat 962. 

It rêmains to further «onsider certain suggestions in regard to 
the piston and supplemental piston of défendants' earlier device. 
When this emergency piston is called into opération by a suflScient 
réduction of pressure it is not, as in complainants' device, so driven 
by auxiliary réservoir pressure as to act directly on the emergency 
valve, but, when so forced down, it opens a port whereby train 
pressure is admitted to the upper side of the other piston, which, 
being thereby forced down, imparts opening movement to an emer- 
gency valve leading to the brake cylinder. We hâve hère the triple- 
valve piston and two other pistons used to accomplish the work of 
the one piston in complainants' device. And défendants claim 
that in their device there is not the combination of triple-valve pis- 
ton and emergency valve, because the flïst of thèse two pistons does 
not impart opening movement to the emergency valve, its only 
function being to uncover a port whereby air is admitted to the 
brake cylinder, and the train pipe is vented. They further claim 
that the second supplemental piston in said device is not actuated 
by réservoir pressure, but by train pressure. Of the two separate 
or emergency pistons of the défendants, one opens a port which ad- 
mits train pressure to the other. The former is directly actuated 
by pressure from the auxiliary réservoir. The latter is directly 
actuated by train pressure. But the latter is indirectly actuat- 
ed by pressure from the auxiliary réservoir in the sensé that 
such pressure necessarily results in operating it through the inter- 
mediate opération of the former. The question is whether this com- 
bination of devices is the same as the device of complainants. It 
seems to me that it is. The component parts of the combination 
operate together "to perfonn the same function, and to produce the 
same resuit." It is merely dividing complainants' piston into twc 
parts, so arranged that the action of one necessarily causes the 
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action of the other in the same way as though they were one. "A 
patent for a deTice cannot be avoided by dividing it into two parts, 
which, when combined, produce the same resuit in substantially the 
same way. ♦ •' • With référence to the object in view, — the 
raising and lowering of the Angers, which is the useful purpose con- 
templated, — the effect îs identical. The means * • • are sub- 
stantially the same, and they operate, * * * in substance, in 
the same manner. To hold otherwise would be to give to imma- 
terial variations capacity practically to destroy the value of any 
patent whatever." Judge Woodruff, in Wheeler v. Eeaper Co., 10 
Blatchf. 181. In the case of Strobridge v. Lindsay, 6 Fed. 510, a 
case somewhat similar to the one at bar, was presented. The com- 
plainant was the owner of a patent for a coffee mill. The claim in 
suit was for "a détachable hopper and grinding shell, formed in a 
single pièce," etc. The défendants, having been enjoined, made a 
new mill in which the hopper and grinding shell were cast sepa- 
rately. Judge Acheson held that this did not avoid infringement, 
and said: 

"The change is but colorable. Although cast in two pièces, yet, when put to- 
gether for use, the hopper and grinding shell are substantially, and for ail prac- 
tlcal purposes, 'formed in a single pièce.' " 

The same view was held by the suprême court of the United 
States in Robertson v. Blake, 94 U. S. 728. 

I hâve not overlooked the distinction between the atmospheric 
pressure on both sides of the emergency valve of complainants, and 
the auxiliary réservoir pressure on one side, counterbalanced by 
train pressure on the other side, of défendants* device. This 
diiïerence does not affect the opération of the emergency piston. 
The concession by défendants that complainants' valve is for this 
reason a better valve does not seem to me to help the défendants. 
If the défendants hâve made a différent construction in this respect, 
which is inferior to that of the patent in suit by reason of its 
tendency to leak, while retaining the other éléments of the combina- 
tion of complainants, it seems to me that this fact suggests that the 
claimed différence is only a colorable one, merely designed to get 
rid of the claims of the patent in suit Strobridge v. Lindsay, 
supra. Besides, thèse advantages of complainants' construction 
over that of défendants, suggested by counsel for défendants, were 
not what the inventer was seeking to obtain. He was not trying 
to invent a nonleakable valve, nor a valve which should necessarily 
be limited in arrangement, or shielded in a particular way, while 
not in opération. The object of his invention was to provide an 
emergency valve which should act certainly and effectively in an 
emergency. The question is whether the opération of défendants' 
device, when in action, is the same, and produced the same results, 
as that of complainants. "In determining the question of infringe- 
ment the court or jury * • ♦ are to look at the machines, or 
their several devices or éléments, in the light of what they do, or 
what office or function they perform, and how they perform it, and 
to flnd that anything is substantially the same as another, if it 
performs substantially the same function in substantially the same 
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way to obtain the saine itesult." Justice Clifford, in Machine Co. 
V. Mnrphy, 97 U. S. 120; Gantrell v. WaUick, 117 U. S. 689, 6 Sup. 
et. 970; Brass Co. v. Miller, 9 Blatchf. 77. In regard to ail thèse 
alleged différences of constraction, the language of the suprême 
court in Sessions T. Bomadka, 145 U. S. 45, 12 Sup. Ot. 799, seems 
to be directly in point, where Mr. Justice Brown, speaking for the 
court, says: 

"In View of thiB fact that Taylor was a ploneer in the art o( making a 
praçtlcal mètaUlc tnink fastener, and Invented a principle which has gone 
into almost tmiversal use in thls country, we think he is entltled to a libéral 
construcijon of hisi claim, and that the lîomadka devico, containing, as it does, 
ail the éléments of his comblnation, should be held an infringement, though 
there are superflcial disslmîlarltles in thelr construction." 

What has aiready been said has been directed chiefly to the 
comblnation described in the flrst claim of complainants' patent. 
The addltional check value claimed in the second claim is found 
in the defeiidants' flrst device. The éléments of the third claim 
are in the main the same as In the flrst claim, and the additional 
élément — a passage between the supplemental piston and auxiliary 
réservoir — ^is found in défendants' device. As a resuit of thèse 
considérations, I hâve reached the conclusion that the flrst form 
of défendants' apparatus, the "quick-action triple valve" infringes 
the flrst three clàims of the patent in suit, and that the second form, 
the "modifled quick-action triple valve," infringes the flrst and third 
claims ôf the patent in suit. 

The sixth claim of patent No. 376,837 reads as follows: 

"lu a brake mecUanism, the comblnation of a tflple-valve casing, a supple- 
mental Valve éhamber coniposed of an inner section which is formed intégral 
with the triplé-valve casing, and a separable puter section, each having a 
latéral air pipe or passage, and a supplemental valve seat formed in a division 
plate or partition. Interposed between, and secured to, the two sections of 
the supplemental valve chamber, substantially as set forth." 

The alleged invention herein consisted in so arranging the triple- 
valve casing as to include therein part of the chamber of the emer- 
gency valve, leaving the other part to be made separately. In this 
way it is. claimed that the construction of the apparatus was 
simpliâed. It is admitted that the construction of défendants' cas- 
ing is the same as that claimed by complainants. The défense 
is lack ot invention. I think the défense is fully made out. If it 
required any inventive talent to suggest the détails of construction, 
they are found in the Massey patent, No. 358,867. But it seems to me 
that it is merely a convenient way of putting the parts together, 
which wouldhave occurred to any one. "It is but the display of 
the expected SkUl of the calling, and in volves only the exercise of 
the ordinary faculties of reasoning upon the materials supplied, 
by a spécial knowledge and the facility of manipulation which re- 
sults fpom it« habituai and intelligent practice, and is in no sensé 
the créative work of that inventive faculty which it is the purpose 
of the constitution and the patent laws to encourage and reward." 
Justice Matthews, in Hollister v. Manufacturing Co., 113 TJ. S. 59, 
5 Sup. et. 717; Deere & Co. v. J. I. Case Plow Works, 6 0. C. A. 157, 
56Fed.841. 
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As already stated, the third case is based upon a patent whicb 
had not been granted when the other suits were brought. As it 
involves a further considération of the déviées and défenses already 
discussed, it will be disposed of in this connection. This suit is for 
the aUeged infringement of clatms 1 and 2 of patent No. 448,827, 
granted to George Westinghouse, Jr., March 24, 1891, for an air 
brake. This is a divisionïd patent, having been originally applied 
for as part of patent No. 376,837, which has just been considered. 
Said claims are as follows: 

"(1) In a fluid-pressnre brake apparalus, normally operated by a triple-valvH 
device, the combination, -with such an apparatus, of a valvnlar appliance hav- 
ing a casing provlded with supply and discharge passages or connections, and 
a valve controlling an exhanst port from the supply passage to the discharge 
passage for quickly releasing pressure in the supply passage, said valve hc- 
ing actuated to open the exhaust port by a greater than normal réduction 
of pressure in the supply passage, independontly of the action of the triple- 
valve dcvice, substantlally as set forth." 

"(2) The combination, with a triple-valve mechanlsm, of a discharge valve 
■controlling an exhaust port from a supply passage to a discharge passage for 
quickly releasing the pressure in the supply passage, said valve being aetuatei! 
to open the exhaust port by fluld pressure In an auxiliary réservoir on réduc- 
tion of pressure in the supply passage below the normal degree, in whatever 
position the sliile valve of the trlplevalve mechanlsm may be brought by 
such réduction, substantlally as set forth." 

It àppears from the spécification that the object of said invention 
was "to provide means for effecting the rapid admission of fluid 
under pressure to a desired delivery réceptacle, by means of, and 
coincidentally with, a réduction of pressure in the réceptacle of a 
fluid supply," and that the means by which this object was to be 
attained could be used with or without a triple-valve apparatus. 
Ail the drawings exCept the flrst show the appliance as connected 
in operative relation with such triple-valve apparatus. The alleged 
invention consists of a valve controUing communication between a 
supply passage from the train pipe and a delivery passage to the 
open air, or a brake cylinder. This valve is held in position by 
a spring, so as to close ports leading to the delivery passage, and 
not to be moved from its seat by ordinary réductions of pressure 
for service stops. There is also a diaphragm and valve stem inter- 
posed between the supply passage and a passage to a spécial réser- 
voir or an auxiliary réservoir. Said controlling valve is connected 
to said valve stem. Train-pipe pressure passes through a small 
passage in said diaphragm into said réservoir, thus equalizing 
pressure on the opposite sides of said diaphragm. Upon a sudden 
réduction of pressure, suflScient for an emergency stop, the excess 
pressure on one side of said diaphragm moves it and its valve stem 
and the said controlling valve, downwardly, so as to open said ports, 
and allow the compressed air to pass through the delivery passage 
to the open air or brake cylinder. 

Défendants admit infringement of claims 1 and 2; but they urge 
that said claims are void, alleging the following reasons: 

"(1) They must be construed to cover (a) the mère transfer of the automatlc 
relief valve of 162,465 from the direct System to the automatlc System, which 
Js a mère double use, and not an Invention; (b) the mère substitution for the 
automatlc relief valve shown In 360,070 of the automatic relief valve of 162,46.^, 
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which is a mère eubetîtutlon, and not an Invention. (2) There is no Invention 
descrtbed in 448,827, in vlew of 162,465 and 360,070. (3) Tlie alleged amen.î- 
ments ol Aprll 26, 1890, and ail of lator date, are 'onlarsements,' and not 
amendments. (4) The claims were designedly made far too broad, and must 
be construed to cover (a) the double use, and (b) a relief valve, whether con- 
trolled by a piston Or its équivalent, or coutrolled in any other way, known 
or unknown." 

Most of the claims in support of the second défense hâve already 
been discussed; but, as they are forcibly renewed upon a différent 
aspect and in a différent connection in this case, they seem to call 
for a further considération. Irrespective of the question of the 
effect of thé, so-cailed "amendmentâ," and the action of the patent 
office thereon, which will hereafter be considered, it seems to me 
that this divisional patent fairly represents an invention distinct 
from those which preceded it The problem presented was how to 
provide for a certain, sure opération of the emergency valve, and how 
to rapidly apply brakes for an emergency stop, upon or by means of 
an emergency réduction of pressure. The solution was accomplished 
by a valvular appliance so arranged as to operate independently of 
the triple valve, aithough capable of being used in combination with 
it. The essence of the invention lies in providing a means whereby 
the emergency apparatus may be directly brought into eflflcient 
opération, aithough the triple valve may be stuck fast. I do not 
find in the argument of défendants anything which renders it neces- 
sary again todiscuss patents Nos. 162,465 or 360,070, nor do I see 
any reason for changing the views already fuUy stated, — ^that patent 
No. 376,837 >embodies a valuable invention, and that the patent, 
therefore, is vaTid. The domain of the conception, as stated by com- 
plainants' counsel, consiste in the élimination from the apparatus 
of patent No. 448,827 of ail mechànical connection between triple 
valve and emergency valve whereby the movements of the latter 
may be controUed by the former, The distinct invention in patent 
No. 448,827 is the combination of the valve with the triple- valve 
mechanism, under such relations that it does pot need any move- 
ment on the part of the triple-valve mechanism in order to operate it. 
If the invention embodied in patents Nos. 360,070, 376,837, and 448,- 
827 be considered in its entirety, we shall see that it is for the 
fluid-pressure car brake, consisting of varions combinations operat- 
ing in différent ways. The object to be attained by such invention 
is the successful, practical opération of the brakes on ail occasions. 
One of the exigencies to be guarded against in providing for ail con- 
tingencies is the possible sticking or wedging of the triple valve. 
While, therefore, the apparatus covered by patent No. 448,827 is 
adapted to be used in connection with the triple-valve device, and 
in combination with a brake apparatus normally operated by such 
device, yet it is designed to be so constructed that, upon a consider- 
ably greater réduction of pressure than that required for a semce 
stop, the pressure from the réservoir on top of the diaphragm will 
cause it to work in any case. By this means the mechànical de- 
pendency of the emergency part of the apparatus upon the move- 
ment of the other part is eliminated. This subject will be further 
discussed in the considération of said claims. 
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The défendants claimed, in connection with the proceedings in 
the patent office, that Westinghouse falsely swore that said improre- 
ment had not been patented with Ms knowledge or consent, and that 
his application did not contain any description of the invention, 
patented in patent No. 448,827, until af ter he had knowledge of the 
apparatus made hj défendants, and that because of such knowledge 
he made the alleged amendments The flrst point was not referred 
to in the briefs or arguments of counsel for défendants. Even if 
true, it does not seem to be material. Hoe v. Cottrell, 17 Blatchf. 
546, 1 Fed. 597. The second point is unsupported by proof. It was 
not pressed upon the argument of the case. The record shows that 
the second claim for the combination with a triple-valve mechanism 
of a "discharge valve," etc., was made before any record évidence 
of the existence of défendants' valves. I therefore hâve not con- 
sidered the matter. The history of the patent is important in the 
considération of the défenses that the alleged amendments are en- 
largments, and not amendments. I understand counsel to mean, 
by "enlargement," such an altération of the claim of a patent as to 
enlarge the scope of, or make a total change in, the invention as 
originaUy described. It appears from the évidence, and is agreed 
by the parties, that Fig. 1 of patent No. 448,827 was originaUy Fig. 
13 of patent No. 376,837, and that patent No. 448,827 contains a 
paragraph which was originaUy in patent No. 376,837. In the 
original application, therefore, as a part of patent No. 376,837, the 
subject-matter of this divisional patent was described in connection 
with a triple-valve apparatus. It further appears that, when patent 
No. 448,827 was flrst applied for, there was but one sheet of draw- 
ings, and but one figure, which is Fig. 1 of the présent patent, and 
that the new sheets were inserted in compliance with an express 
requirement of the patent office. It is further agreed that the rec- 
ord does not disclose any action of the patent office requiring or re- 
questing that F{g. 13 of patent No. 376,837 should be taken ont of 
that application. It further appears from the file wrapper and 
contents that in the original speciflcation of this divisional patent 
the valve mechanism therein claimed was described as capable of 
being employed in connection with, and supplementary to, the auto- 
matic triple-valve apparatus, although it was not claimed as so 
connected. Afterwards, on citation of anticipations, the claims 
were amended so as to be restricted to a combination of triple-valve 
and emergency-valve apparatus. 

If the original apparatus was an invention, and was described as 
capable of use independently or in a combination, I do not see how 
a subséquent amendment, restricting the claim to such. combination, 
can constitute a new invention. The combination was not one 
where the triple-valve and emergency apparatus acted together in 
ordinary braking, but one wherein the latter was only operated by 
a greater than normal réduction of pressure, without requiring for 
such opération any movement or co-operation on the part of the 
triple-valve device. It seems to me that the inventor acted clearly 
within his rights under the law in this regard, and that said amend- 
ments were not enlargements of the invention already described. In 
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Bailway Begister, etc., Co. v. North Hiidson C3o,, 24 Féd. 793, Judge 
Nixon sàid: 

"The question la not, as the cOuftSeï of the défendants seem to imagine, 
wliether everything which appears in thèse three claims was incorporated in 
the flfth claim .0| the original application, but whether, the spécifications of 
that application faJrly Indicate aU th^t was put into thèse claims. I do not 
understand thàt an Inrentor applylhg for a i>atent and before it is issued, 
may not aUitod or enlarge his cïklms from time to timé, in order to embrace 
everything wM<Si was specifled at the start" 

To the s?ime effect is Singer t. Braunsdorf, 7 Blatchf. 521. In 
cases of reissne I find the ralé laid down as fçjllows: 

"It must app^ by the description In the original patent that It was the 
purpose of the patentée to seoure thç thihg specifled In the claim of the re- 
issue." Featii^rStohfe v. Cycle Co., (t893,) 6 C. O. A. 487, 67 Fed. 631. 

A reissne BinBt he for the same invention intended to be em- 
braced in the original patent, and cannot be substantiallj changea, 
either by the addition of new matter, or the omission of important 
particulara, so as to enlarge the invention as intended to be origi- 
nally claimed. ; Plow Co. v. Kingman, 129 U. S. 299, 9 Sup. Ot. 259. 
"If the amendçd spécification does not enlarge the scope of the pat- 
ent by extending the claim so as to cover more than was embraced 
in the original, and thus cause the patent to include an invention 
not within the original, the rights of the public are not thereby 
narrowed, and the case is within the remedy intended by the stat- 
ute." Eames V. Andrews, 122 U. S. 40, 7 Sup.Ot. 1073. See, also, 
Leggett V. OU Oo., 149 U. 8. 287, 13 Sup. Ct. 902; Eailway Kegister 
Manufg Co. v. Broadway & S. A. E. Co., 26 Fed. 522. If the rule 
laid down in the foregoing cases be applied herein, and the origi- 
nal spécification contained in patent No. 376,837 and in the origi- 
nal divisional application be examined and compared with the 
claims in suit, it will be found that aU the éléments and the com- 
bination covered by said claims were described in, or embraced 
within the scope of, said original spécification. 

The considérations already suggested seem to raise a question 
as to the co-operation of the déments of the combination as claimed. 
Where subordinate "éléments are so united that by their reciprocal 
influence upon each other, or their joint action on their common ob- 
ject, they perform additional functions, and accomplish additional 
results, the union is a true combination." Bob. Pat. 155. Whether 
the éléments act successively or simultaneously is of no conséquence, 
provided they coact to produce a new and useful resuit, in accord- 
ance with the co-operative law described in the claim. Id. 156; 
Holmes Burglar Alarm Co. v. Domestic Tel. Co., 42 Fed. 220. In 
B-oe V. CottreU, 1 Fed. 597, Judge Shipman sustained the patent for 
a combination because the bénéficiai results involving a new mode 
of opération were "the product of the successive action of ail the 
elementary parts." Newbury v. Fowler, 28 Fed. 454, holds that a 
claim for supplemental mechanlsm, so adapted to a time lock as 
to remain inert until the time lock was broken, and to be brought 
into action by such breaking, is a valid claim for a combination. 
Electric Light Co. v. Westinghouse, supra. In this combination, 
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when the slide Talve of the triple ralve gets stuck, înstead of act- 
ing as a port, it acts as a plug to the port, and thereby causes the 
emergency valve to be direetly operated through its ovs^n passage 
way between the train pipe and the brakes, by the direct réduction 
of pressure by the engineer. In this view, at least, the parts may 
be fairly said to act separately to contribute to a unitary resuit. 
Such co-operating action is confessedly found in the function of 
speeding the action of the next sncceeding triple valve, 

Furthermore, the combination is not denied by the expert or 
counsel for défendants. In Yale Lock Manuf'g Co. v. Norwich 
Nat. Bank, 6 Fed. 395, the court, speaking of the independent ac- 
tion of the time lock and boit lock, says: 

"Each mechanlsm strengthens the weakness of the other, and by Its posftlv» 
•avantage fllls up the deficlencles of the other. Tho resuit te a product o( 
greater efflclency than Is fairly represented by the sum of the two résulté. 
The resuit is not a combination of two results, but a resuit from the com- 
blned action of two locks upon the boit worli, each acting Independently, but 
the action of each supplylng the lack of the other." 

The considérations already stated would seem to cover ail the 
défenses raised by défendants. This patent covers a useful in- 
vention. Borne such contrivance would seem to be indispensable 
to the practical opération of the System in emergencies. But, in 
view of what Westinghouse had already done, it has seemed to me 
that the history, construction, and claims of this patent, and the 
State of the art, should be critically examined. The questions in- 
volved herein were most forcibly presented by the ingénions and 
able arguments of counsel. In the considération of thèse questions 
I hâve had in mind the limitation suggested by Judge Shipman, 
in delivering the opinion of the circuit court of appeals in Electrical 
Accumulator Co. v. Brush Electric Oo., 1 U. a App. 320, 2 0. a A. 
682, 52 Fed. 130, where he says: 

"When one inventor makes a generlc invention, and also subordinate spé- 
cifie inventions, and présents the whole séries in a set of contemporaneous 
applications, the patentée must not be enabled, by an ingénions use of gênerai 
terms, to enlarge the boundarles of each invention, to extend each Into the bor- 
dera of another, and obtaln a séries of overlapping patents." 

But I am forced to the conclusion that George Westinghouse de- 
scribed, in the original spécification of this patent, an improvement 
upon previous inventions which was capable of use independently, 
or as part of a combination, but which owed its utility in such com- 
bination to its independency of opération in emergencies in supply- 
ing the lack of the other part of the combination, and that this 
useful élément involved invention, in order to adapt it to such com- 
bination, and to the exigencies of the automatic quick-action freight- 
brake System. 

In suit No. 4,976 it is claimed that défendants, by their flrst 
form of quick-action triple valve, hâve infringed claims 1 and 2 of 
patent No. 393,784, granted to Harvey S. Park, December 4, 1888. 
This patent having been assigned to the Westinghouse Air-Brake 
Company alone, its alleged infringement is for that reason made 
the basis of à separate suit The essence of this invention is the 
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combinatioQ of éléments for operating the separate emergency valve 
by train-pjpe pressure, instead of by auxiliary réservoir pressure, 
as in patent No. 376,837. Thi» resuit was accomplished by pro- 
viding a, separate emergency piston and valve, ordinarily exposed 
to train-pipe pressure, above said piston, whicb pressure served to 
hold the valve on its seat, and was not affected by ordinary réduc- 
tions of pressure for service stops. But the considérable réduction 
of pressure necessary for ah emergency stop caused air from the 
train pipe to be vented into the space below said piston, equalizing 
the pres&ure on both sides^ and acting on the under side of said 
valve, causing it to be unseated, and to thus allow the train-pipe 
pressure to be vented directly into the brake-pipe oylinder. The 
claims alleged tp be infringed are as follows: 

"(1) lû a tirake mechanlsm, the combinatlon of a vaivé controUing the di- 
rect passage of pressure from a train pipe to a brake cylinder, a piston con- 
nected td sâld valve and actuated wholly by train-pipe pressure, and a valve 
controlliàg the train-pipe pressure on the piston for opening and closing the 
communication between a train pipe and a brake cylinder through the direct 
action of train-pipe pressure, substantially as specified. 

"(2) lù a braise mechanlsm, the combinatlon of a train pipe, a brake cylinder, 
an interposed chamber communicatlng wlth the train pipe and brake cylin- 
der, a piston In said chamber, a pistou stém, a valve on the piston stem con- 
troUing the passage from the Interposed chamber to the brake cylinder, and a 
controlling valve and passages for the admission of pressure from the train 
pipe to move the piston and open the valve, substantially as and for the pur- 
poses spedûed." 

It does ndt seem necessary to further consider the détails of con- 
struction of this device, whereby the emergency apparatus is called 
into opération, because they are not material to the défense of non- 
infringement. The défendants' first form of quick-action triple 
valve contains ail the éléments specified in said claims. But the 
piston of the emergency valve, in the first claim of said patent, is 
claimed as "connected to said valve, and actuated wholly by train- 
pipe pressure." It wUl be remembered that in défendants' said de- 
vice there are two pistons which operate the emergency apparatus, 
instead of the single emergency piston of patent No. 376,837, and of 
the patent in suit. Of thèse two pistons, the one which corresponds 
in construction with the single emergency piston of the patent in 
suit, and which may therefore be called "défendants' emergency 
piston," is not fastened to the emergency valve, but merely presses 
upon it through its spindle, which rests on top of said valve. From 
this différence in construction there results a différence in the 
opération of the two devices. In complainants' device said valve 
is held to its seat by train-pipe pressure on one side of said piston, 
and upon an emergency application is unseated by means of train- 
pipe pressure admitted to the other side of said piston. In de- 
fendants' device, upon an emergency application, train-pipe pressure 
upon the emergency piston causes it to unseat said emergency 
valve. But, as said piston stem is not fastened to said valve, train- 
pipe pressure on the under side of said piston does not close 
eaid valve, but it is seated by combined spring, train-pipe, brake- 
cylinder, and auxiliary-reservoir pressure. 
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Thèse différences are material only upon the question whether 
the défendants hâve the "piston connected to said valve and actuated 
wholly by train-pipe pressure," covered by complainants' first claim, , 
so that train-pipe pressure, acting first on one side of said piston, 
and then on the other side, would operate said valve. "Connected 
to" means "bound or fastened together," "united, or joined, or 
coupled to," — ^like a "Connecting rod." Cent. Dict. I do not think 
défendants' piston is "connected to" the valve in a mechanical sensé. 
It is certainly not so connected as to close the emergency valve. 
It therefore seems to me that said device does not infringe said 
flrst claim. McClain v, Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76. In 
the second claim, Park does not claim the piston connected to said 
valve, and actuated wholly by train-pipe pressure, but claims "a 
piston stem, a valve on the piston stem controUing the passage from 
the interposed chamber to the brake cylinder, and a controUing 
valve and passages for the admission of pressure from the train 
pipe to move the piston and open the valve, substantially as 
and for the purposes specified " The description shows that the 
said valve is controlled in both opening and closing by train-pipe 
pressure admitted into the piston chamber above and below the 
piston, and moving the piston. Now, if the valve were discon- 
nected from said piston, as in the first form of défendants' quick-ac- 
tion triple valve, said train-pipe pressure, acting on the piston, would 
not close the valve, because the piston would hâve no control over 
the valve. 

Applying the considérations already suggested as to the scope 
of the claim, it seems to me that the construction described by the 
patentée embodies, as an essential to its successful opération, a 
valve connected to said piston, and that therefore it must be covered 
by said second claim. Eob. Pat. 523; Ex parte Bichardson, 7 O. 
Gr. 1053. Inasmuch as the means employed by défendants thus 
differ from those described and claimed as essential in the patent 
in suit, it seems to me that the complainants' patent is not infringed. 
I am therefore of the opinion that défendants' flrst form of quick- 
action triple valve does not infringe said second claim. It is not 
claimed that défendants' second or modifled form of quick-action 
apparatus infringes said claims. 

Complainants, in suit No. 4,977, further allège infringement of 
claim No. 3 of patent No. 172,064, issued to George Westinghouse, 
Jr., January 11, 1876, for an improvement in air-brake valves. This 
invention was designed to be used in connection with the form of 
automatic-brake apparatus employed prior to the invention of the 
quick-action apparatus. The object of the invention of 172,064 
was to provide means for the application and release of the brakes 
by the admission of air from the auxiliary réservoir and" the discharge 
of air from the brake cylinder as in the automatic-brake apparatus. 
The patent in suit is for an improvement on No. 168,359, granted 
to said Westinghouse, October 5, 1875. The défense is noninfringe- 
ment, chiefly on the ground that the défendants hâve adopted the 
construction of the said original patent, No. 168,359, which is not in 
suit I shall therefore consider thèse patents together. Patent No. 
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168,35â protides for a piston and slide valve so arrangea that air 
présure triinâmitted tKitough the train pipe shall pass on the under 
aide Of thè piston, and hold it in an upward position, and thence 
pass thrôùgh a side i)ort in the pistoù-valve case, and certain other 
ports ftnd passages, into the auxiliary réservoir. The efEect of this 
pressure iS to hold the slide valve in position above two connected 
ports, bnè léading to the brake cylinder, the other to the open air, 
so that aiiy pressure in the brake cylinder will escape to the open 
air, and the brakes will be off. When the pressure is reduced in 
order to apply the brakes, the back pressure from the auxiliary 
reservofr depresses sàid piston so that it passes down and closes 
the supply ports, and diîfts the slide valve so as to open the port 
leading to the brake cylinder and expose ît to auxiliary réservoir 
pressure, and so as to close the port leading to the open air. 

In patent No. 172,064, the inventor dispensed with said side port 
in the valve case, and substituted therefor a port through the piston 
itself. The piston was so arranged, in connection with this port, that 
said port could be opened or closed without moving the slide valve. 
This was accomplished by having the stemof the piston fitted to 
the port in the piston, so that it would close the port when moved in- 
to it, and open it when removed, and by further providing that the 
slide valve shonld be made shorter than the distance between the 
collars on its stem, thus insuring the necessary slack motion for 
closing the supply port before the slide valve begins to move. Claim 
3 is as foUows: 

"(3) The Bllde valve, H, made shorter than ihe distance between Its end 
bearings, in comblnatlon with the port, s, and stem, c', relatlvely arrangée! 
with référence to the opération of the valve, H, while the port, s, Is closed, 
substantlally as set forth." 

Défendants' device, as illustrated by "défendants' plain triple 
valve," contains the slide valve, made shorter than the distance 
between its end bearings on the piston stem. It is also provided 
with two ports, one of which leads from the train pipe, through 
the piston chamber, and by other passages, to the auxiliary réser- 
voir. The other port leads from the auxiliary réservoir to the 
brake cylinder. This port is closed by having the end of the 
piston stem slide onto it, and cover it, like a valve upon its seat. 
There is no i)ort through défendants* piston, and consequently no 
piston stem fltted to enter such port. The two combinations are 
so arranged as to provide the lost motion in the same way, and to 
close the supply port beforé commencing to open the slide valve, 
and without having to overcome any résistance from the slide valve. 

But défendants contend that the port leading from the train pipe 
to the piston chamber is the équivalent of the port, s, in complain- 
ants' claim; that this is the side port of patent No. 168,359; and 
that patent No. 172,064 was designed to get rid of a side port, and 
substitute a central port. The inventor states that his invention 
dispenses with the side port which is found in défendants' device 
and in patent No. 168,359, and substitutes therefor a port directly 
through the center of the piston; and the claim in suit is for a 
combination of valve, port, and stem, "substantlally as described." 
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The défendants accomplish the same resuit by a combination which 
contains a port, not through the center of the piston, which does 
not connect the train pipe and the auxiliary réservoir, but does 
connect the auxiliary réservoir with the brake cylinder, while the 
port in their device, which connects the train pipe with the aux- 
iliary réservoir, is the aide port of patent No. 168,359, which was 
dispensed with in patent No. 172,064. 

Two further objections are suggested to the claim of complain- 
ants that the end port between the auxiliary réservoir and the brake 
cylinder, is the équivalent of their port through the center of the 
piston. In the opération of complainants' device the single port 
is open for the free passage of air f rom the brake pipe to the auxil- 
iary réservoir, when the train is in running condition, and is closed 
to apply the brakes. In défendants' device the side port is closed, 
and the end port is then opened to apply the brakes. Further- 
more, the stem of complainants' device is so arrangea as to close 
the central port in the piston, by entering it while the piston is 
still free to move; while in défendants' device, the moment the pis- 
ton stem strikes the end port and covers it, the motion of the piston 
is arrested. I do not décide the question, however, upon thèse 
grounds. But inasmuch as complainants claim a combination which 
contains a port through the center of a piston, described as substi- 
tuted for a side port, with which said improvement dispenses, and 
as défendants' device dépends upon the use of a side port, and has 
no port through the piston, but is made up by a combination of 
différent éléments, which are admitted in patent No. 172,064 to 
be a part of the prior art, the combination claimed in claim 3 of 
said patent is not infringed. A correct construction of the claim 
must include the port through the center of the piston, substituted 
for the side port of patent No. 168,359. Perrin v. RaUroad Co,, 56 
Fed. 503. The défendants had the right to use other parts of the 
combination claimed, provided they substituted for the port through 
the piston another mechanical structure substantiaUy différent in 
its construction and opération, although it served the same purpose. 
Eames v. Godfrey, 1 Wall. 78. The patentée is bound by the ex- 
plicit language of the claim. McClain v. Ortmayer, supra. 

In suit No. 4,976, complainants also allège infringement of patent 
No. 222,803, granted to George Westinghouse, Jr., December 23, 
1879, for an improvement in operating cocks for fluid-pressure 
brakes. This device is known as the "engineer's valve." It is 
intended to be operated by the engineer on the locomotive engine, 
"to admit the fluid pressure to the brake pipes and cylinders, fast 
or slow, as may be desired, to eut off automatically, or stop, such ad- 
mission of fluid pressure, to hold or retain automatically such pres- 
sure, with little or no increase or diminution, and also to permit 
the escape of the fluid pressure previously admitted or charged into 
the brake cylinders; and it is important, for convenience in use, 
that aU thèse functions be performed by movements of a single 
stem, handle, lever, or crank, so that, so far as the working of the 
device is concemed, the engineer need give his attention to but a 
single device." The contrivance described in the patent consists 
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of à piston case, containing a piston goveming a charging valve 
held up to its seat pàrtly by fluid pressure, and partly by a spring, 
and an escape valve held down to its seat partly by gravity, aiid 
partly. by a prépondérance of fluid pressure on its upper end. This 
goveniing piston is exposed on its under side to fluid pressure, and 
on the upper side to pressure from a spring. A screw stem worked 
by a crânk arm is so arranged in connection with said spring tbat 
by the révolution of the crank arm the downward pressure of said 
spring upon said piston is increased or lessened. The effect of such 
change of pressure is to cause the piston to be moved upwards 
or downwards, according as it is acted upon by an excess of fluid 
or of spring pressure, and to open or close the charging and escape 
valves. Beneath the lower end of the escape valve, provision is 
made for a certain amount of slack motion, so that the governing 
piston Inay be moved up or down for a short distance without un- 
seating the escape valve. The effect of this arrangement is to 
prevent; the possibility of "both valves being open at the same time. 

The opération of said apparatus is as follows: In order to apply 
the brakes or to open the charging valve, the crank arm is screwed 
down, and this increase of pressure, transmitted through the stem 
of the piston head to the charging valve, unseats it, and permits 
fluid pressure to pass from the boiler or storage réservoir to the 
train pipe and brake cylinders. This fluid pressure also passes 
upward to the space below the piston head, and exerts the same 
pressure upon it as in the train pipe or brake cylinders. The en- 
gineer knows, from his eUgineer's gauge, just how far to screw 
down his crank, so that when the necessary amount of pressure has" 
passed through to the train pipe or brake cylinder the same pres- 
sure wjll automatically lift the piston and close the charging valve. 
The crânk arm is screwed up in order to open the escape valve, and, 
after the proper amount has been discharged, the escape valve 
automatically closes in the same way as already shown in the case 
of the charging valve. 

Complainants claim infringement of daims 2, 3, and i of said 
patent. Said claims read as follows: 

"(2) As a means for automatically cutting off the fluld-pressiire supply when 
the desired pressure has been charged Into the brake cylinders, a piston head, 
P, movable by the operatlve brake pressure or any excess thereof, in com- 
binatlon wlth the charging valve and a connection from one to the other, sub- 
stantlally as set forth, whereby such movement of the piston head will resuit 
In the automatic closing of the charging valve, substantially as set forth. 

"(3) The combinatlon of piston head, charging valve, Interposed stem, and 
escape valve, substantially as set forth, with référence to the opening and 
closing of the charging valve without necessarily opening the escape-valve, 
substantially as set forth. 

"(4) The combinatlon of piston head, charging valve, Interposed stem, es- 
cape valve, and a single operating stem, adapted by independent connections 
wlth both valves to shift both by Independent successive motions, substan- 
tially as set forth." 

Défendants' engineer's valve has a single operating lever and 
stem, which is worked by moving a handle having a reciprocating 
motion from one side to the other. It also has a piston case, con- 
taining a piston governing a charging and an escape valve, so ar- 
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ranged that, acting together, they hâve practicallj the. same foinc- 
tions as complainants' valve. The governing piston is exposed to 
fiuid pressure on both sides. It is also acted upon f rom below bj 
a bell-crank lever, or bent lever with vertical anns, connected by 
links to said piston and to a second lever, wMch second lever is con- 
nected with a light spring, the résistance of which corresponds to a 
uniform variation in the pressures on the opposite sides of said piston 
as it rises. The marked différence, as claimed by défendants, be- 
tween the two contrivances, is that, while in complainants' device 
the turning of the crank arm compresses or relaxes a spring, in 
défendants' device the moving of the handle directly and positively 
opens the valve without the interposition of a spring. This is ac- 
complished by having the main lever, which is fastened to said 
handle, carry an eccentric pin, which passes through said lever, 
and which moves in the arc of a circle. The right end of the lever 
is held stationary by a jaw and fulcrum pin; the left end, when 
said handle is moved to the right, is lifted by the rock-shaft motion 
imparted by said pin, and strikes against another pin attached to 
the escape valve, and raises and opens said escape valve. This 
lever bas also an upper jaw, which moves in a pin attached to a 
beU-crank lever, the arm of which is directly beneath the charging 
•valve. In order to open this valve, the handle is moved to the left, 
which causes the main lever and pin to move to the left, and to 
raise the arm of the bell-crank lever, and open the charging valve. 
Provision is made for slack motion by a space between the top of 
the escape valve and said pin attached thereto, whereby the left end 
of the main lever is permitted to bave a certain amount of play 
before it strikes said pin. 

In view of thèse alleged différences of opération the défendants 
deny infringement. The complainants support their contention by 
a considération of the featutes embraced in their claims, which are 
common to the two combinations; the défendants rely upon the 
différences in construction and opération. It appears that George 
Westinghouse, Jr., was the ûrst inventer of an engineer's valve 
wherein the chai^ing and exhaust valves could be automatically 
closed. It is necessarily an important élément in the opération of 
the fluid-pressure brake System, because it sets in motion and con- 
trôla ail the other appliances of said system. Even if originally 
designed for the direct system, it was described by the inventor as 
capable of being applied to other Systems, and it bas been success- 
fùlly used to operate automatic brades in regular service. The es- 
sential resuit which the inventor seems to hâve intended was not, 
as claimed by défendants, "that the piston shaU be pushed in one 
direction by train-pipe pressure, and in the other direction by a 
spring only, and that the tension of the spring shall be variable by 
means under control of the engineer." The spring is not mentioned 
in any of the claims alleged to be infrrnged. The essential resuit 
aimed at and accomplished was the opération of both valves by a 
single stem, and their automatic closing after said opération had 
accomplished the desired resuit. The claims show the combina- 
tions embodied in the invention. 
v.59F.no.5— 39 
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In this connection, référence may be made tb the défense thàt ail 
thé éléments of thèse combinations were old, because shown in the 
patents No. 129,015, grantéd July 16, 1872, to Messrs. Fay and 
Cairns, and "No. 141,685, grantedAugust 12, 1873, to said Westing- 
house. The former patent is for an apparatus for regulating the 
supply of water and preventing the bursting of pipes in houses. 
The lattèr patent Is for à triple valve. An examination of thèse 
patents cOnûrms the admissions made by défendants' expert, that 
neither of the structures is capable of performing the functions of 
the patent in suit, or could be subStituted therefor. In view of 
thesé admissions, and of the manif est invention involved in the com- 
binatiôn of the single éléments described in said patents with other 
éléments, and in their B,dàptatîon to manual opération for totally 
diflPek-ent purposes, I havé not considered it necesaary to consider the 
construction of said patfehts in détail;*' ; 

Returning, now, tô the invention embodiéd in the patent in suit, 
and bearing in mind the bbject which the inventer had in view, let 
us conipare the claims in suit vcith the apparatus of défendant The 
piston head, the charging and escape valves, the interposed stem, 
and thé single operatihg stem of said claims are ail to be found in 
défendants* apparatus. Their combination to form a device for ad- 
mitting fluid pressure to the train pipe, and automatically cutting 
off the supply while retaining the necessary operative fluid pressure, 
and by means of such a connection between said single operating 
stem and said valves .that independent successive motions of said 
handle shall move them independently of each other, is also found in 
défendants' apparatus. In each the piston automatically closes the 
escape valve when the desired pressure is reached, and in each the 
piston is movable by operative brakë pressure, or any excess there- 
of, as specifled in claim 2 of the patent in suit. 

But the éléments of défendants' device differ from those of com- 
plainants in the following particulars: The piston head of de- 
fendants, as already stated, is exposed to fluid pressure, alone, on 
one side, and to fluid pressure plus a spring on the other side, while 
in complainants' structure the piston head is exposed to fluid 
pressure, only, on one side, and to spring pressure on the other side. 
The défendants' device positively and directly opens the valves, as 
they claim; complainants' device pushes the spring which opens it. 
It is not necessary to détermine whether the fluid pressure is the 
équivalent of the spring, because the présence or absence of the 
spring seems to me immaterial, it not being claimed as an élément 
of the combination. The essential similarity seems to consist in 
the fact that in each contrivance fluid pressure is always practically 
constant on onp side of the piston, and the movement of the piston 
is regulated by the variations of pressure on its other side, and in 
each case the piston automatically closes the escape valve when 
the desired pressure is reached. Défendants' valve is an operative 
device without the use of the piston. It would only be necessary 
for the engineer, after he had sufflciently reduced the pressure by 
opening the exhaust valve, to move the handle back and close it, 
and vice versa. The piston is essential to the opération of com- 
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plainants' device. Defendtunts' device has also a greater eapacity 
for automatic closing of the escape valve than that of complainants. 
It foUows from the abovë différences thàt in the opération of 
complainants' apparatus the engineer has no control over the valves, 
except by moving the abutment on the spring. But while, in thèse 
respects, the detice of défendants may be an improvement upon that 
of complainants, it does not seem to me to show that défendants 
hâve not appropriated the invention of complainants. It is well 
settled that one has no right, in making an improvement on anoth- 
er's device, to appropriate his invention. 3 Bob. Pat. 894, and cases 
cited. Furthermore, one of the experts for défendants testifles as 
f ollows, on cross-èxamination : 

"Cros8-Int. 28. Referring you to défendants' engineer's valve, as shown In 
plates 2 and 3 of défendants' catalogue, Is it not the fact that you flnd therein 
a sheU or case marked SI, 38, 40, and 41, and contalnlng a piston chamber 
closed at top by the head, 41, and a valve chamber closed at top by the cap, 
38? A. Yes. Cross-Int. 29. You also flnd In It, do you not, a piston head, 32, 
adapted to work ta the piston chamber, and to be moved by the operative 
pressure or any excess thereof ? A. Yes. Oross-Int. 30. You also flnd therein, 
do you not, a charglng valve, 39? A. Yes. Oross-Int. 31. You also find therein, 
do you not, a connection between the piston head, 32, and charging valve, 39, 
consisting of a bell-crank lever, 49, a pin, 48, a lever, 43. and a stem or pro- 
jection on the piston head, 32? A. Yes. Cross-Int. 32. You also find, do you 
not, that In défendants' engineer's valve, by reason of the connection from 
the piston head to the charging valve, movement at the piston head imder the 
operative pressure or any excess thereof, will resuit in the automatic closing 
of the charging valve? A. Yes. Cross-Int. 33. You also find, do you not, in de- 
fendants' engineer's valve, a piston head, 32, a charging valve, 39, and an 
escape valve, 42, and interposed connections, 49, 43, and 48, so arrangea that 
the charging valve may be opened and closed vrtthout necessarily opening 
the escape valve? A. Yes." 

The effect of this testimony seems to be to admit that substan- 
tiaUy aU the éléments of complainants' claims are found combined 
in défendants' engineer's valve, except the "single operating stem, 
adapted, by independent connections with both valves, to shift 
both by independent successive motions." The piston of défend- 
ants' device which corresponds with this daim is the spindle of 
the handle, the eccentric pin, and the lever which opens the escape 
valve. It performs the same functions as are claimed in the pat- 
ent. It accomplishes the same results. That it is a handle, 
spindle, and lever, instead of a single stem, is immaterial, for the 
patentée says in his description that thèse functions may be per- 
formed by a single stem, handle, lever, or crank. The essential 
thing about this part of the invention, as stated by the patentée, 
is that "the engineer need give his attention to but a single device." 

A careful examination of the testimony, and comparison of the 
claims 2, 3, and 4 of the patent in suit with défendants' engineer's 
valve, and considération of the close and accurate analysis of the 
différences between them, made by the counsel for défendants, 
seems to show that défendants hâve contrived and constructed a 
most ingénions device, apparently, in some respects, superior to that 
of complainants. They hâve evidently sought to avoid infringement 
of complainants' patent, and hâve succeeded, as to some of its 
claima. With this end in view, they hâve constructed an apparatus 
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which is, in appearance, utterly unlike that of complaînants, and 
in -çphich the parts are so relatively combined that they either ap- 
pear to act, or do act, ditferently from the corresponding parts of 
the patent in suit. 

But it seems to me that the apparent différences of opération re- 
suit either from the use of mechanical équivalents, as in the case 
of the hahdle and levers, instead of the crank and screw, or in dif- 
férent relative arrangement of the parts towards each other, as in 
the case of the screw, or the motions of the valves in opposite di- 
rections. The actual différences, such as greater automatic action, 
direct ajid positive opening of valves, and operativeness of appa- 
ratus independent of the piston, as found in défendants' devices, 
are niatters not covered by the claims in suit, not essential to the 
accomplishment of the results aimed at in the invention, and not 
necessariîy involved iUj or excluded from, the opération of com- 
plainants' invention. On the other hand, the éléments which are 
common to the combinatiôn claimed by complainants and to défend- 
ants' deyicé are the vital éléments, essential to the opération of 
the patent, and to the achievement of the resuit sought to be ac- 
complishedi namely, the combinatiôn of piston head, stems, char- 
ging ànd escape valves, arranged so as to be inde^endently operated 
by tliëengineer by a single contrivancé, and so as to automatically 
close when the desired pressure is reached. 

And because of thèse conclusions, supported by the admissions 
of défendants' expert that the device of défendants contains the 
éléments combined, as claimed by complainants, I am of the opin- 
ion that défendants' device infringes claims 2, 3, and 4 of patent 
No. 222,803. "Though there are différences in the form and struc- 
ture of the intermediate mechanism, tending to simplicity, and per- 
haps improvement, and in the form of, the casting mechanism, still 
each of thèse mechanismSi as it is ranbodied in the défendants' ma- 
chine, performs the same function as the corresponding mechanism 
in the Mèrgenthaler machine, in substantially the same way, and 
they are combined to produce the same resuit. The combinatiôn 
which is «îovered by the claim is the same in both." Judge La- 
combe, in National Typographie Co. v. New York Typograph Co., 
46red.ll4. 

In suit No. 4,976, let a decree be enter ed dismissing the bill as 
to patent No. 393,784, and for an injunction and an accounting as 
to clauns 2,8, and 4 of patent No. 222,803. In suit No. 4,977, let 
a decree be éntered dismissing the biU as to claim 3 of patent No. 
172,064, and claim 6 of patent No. 376,837, and for an injunction 
and an accounting as to claims 1, 2, and 3 of patent No. 376,837. 
In suit No. 5,315, let a decree be entered for an injunction and ac- 
counting. 
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MASSETH V. JOHNSTON et al, 

(Circuit Court, W. D. Pennsylvania. January 15, 1894.) 

No. 8, Nov. Term, 18^. 

1. Patents— Infringement Suits— Dépenses. 

The use of an infringlng device is not justified by the fact that défend- 
ant had previousiy attempted to use one made Tinder complalnant's 
patent, which proved to be useless. 

2. Samb— Abandonment. 

The failure of a patentée, for some years, to manufacture his devioè, 
does not defeat the rlghts vested in him by the patent. 
8. Samb — Actions — Witnesses — Constitutional Law. 

The vendor of an infringlng device, who is not a party to the suit, may 
be compelled to testify to the purchase and use thereof by défendant, 
without violating the constitutional provision that no witness shall be 
compelled to testify agalnst himself in any criminal case; for Rev. St. §§ 
4919, 4921, do not subject an Infringer to penalties or forfeitures, but 
merely authorize the court in its discrétion, and "according to the cir- 
cumstances of the case," to Impose additional damages. , ■ 

In Equity. Suit by Benjamin Sl^sseth against Johnston Bros. 
& Stanfield for înfringement of a patent. Decree for coniplainâht. 

W. Bakewell & Sons, for complainant. 
T. 0. Campbell, for défendants. 

BUFFINGTON, District Judge. This is a bill in equity for an 
accounting foi* alleged inf ringement of letters patent No. 167,400, 
for improvement in packers for sbutting off water from oil and gas 
wells, granted April 21, 1875, to James P. Gordon, and assigned to 
complainant, Benjamin Masseth. The answer admits the use • àt ' 
the time of flling, and for two years previous thereto, by the re- 
spondents, of what is known as the "Palm Device," but dénies In- 
fringement thereby, and further dénies the patentability of Gor- 
don's device. Since answer filed, this court has sustained the Gor-' 
don patent, (îlasseth v. Palm, [No. 16, May term, 1891,] 51 Fed. 824,) 
and has held the Palm device, which the answer, by spécifie référ- 
ence to the said suit, describes as the one respondents use, to in- 
f ringe the Gordon patent ; so that thèse défenses, however available 
when the answer was filed, cannot now avail. 

The respondents further allège that they had complainant put in 
for them one of his packers, constructed under the Gordon patent; 
that it faUed to shut off the water, and was useless, and they af t- 
erwards procured the Palm packer. We cannot see how this af- 
fords any défense to the présent bill. The failure of the Gordon 
packer did not justify the respondents in replacing it with an in- 
fringlng one, nor can the alleged failure of Gordon, for some years, 
to manufacture his device, avail to defeat his or his assignee's rights 
vested in them by the grant of the patent. Campbell Printing-Press 
& Manuf'g Co. v. Manhattan Ky. Co., 49 Fed. 930. But it is alleged 
the only évidence of infringement is that of Palm, the vendor of 
the infringing device, which was taken under protest, and subject 
to the opinion of the court as to competency. It is contended tiiàî ' 
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PaJm cannot be compelled to give évidence on behalf of complain- 
ant, because thereby he may subject Mmself to penalties and for- 
feitures hereafter in an accounting with the présent complainant. 
In KobertS V. Walley, 14 Fed. 167, tbe rigbt of the complainant to 
caU a respondent seems td hâve been assumed, the contention being 
simply to restrict such examination within proper limite. As- 
suming,: for présent purposes, that infringement is not admitted by 
the anSwer, we see no reason why Palm was not compétent to prove 
the purchase and use^ by the respondénts, of the infringing device. 
He is not a party to the présent bill, and we do not regard Bev. St. 
§§ 4919, 4921, as subjecting him hereafter to penalties and forfei- 
tures. They do not vest a right in a complainant to recover any pen- 
alty or forfeitnre; they simply empower the court, in its discrétion, 
and "accOrding to the circumstances of the case," to impose addi- 
tional dainàges against an infringer. See Untermeyer v. Freund, 
58 Fed. 210. The calling of Pahn to testify was a violation neither 
in letter nor spirit of the constitutional provision (see amendment 
5) that "no person * * * shall be compelled in any criminal 
case to be a witness against himsell" 
We are of opinion the complainant is entitled to a decree. 



MASSETH V. RBIBBE. 

(Circuit Court, W. D. Pennsylvania. Janimry 15, 1894.) 

No. 16, Nov. Tenu, 1892. 

Patents— iNFBmoEMENT Suits— Défenses. 

The refusai of a patentée to furnlsh hls device, when requested, does 
not justlfy tbe use of an Infringing article. 

In Equity. Suit by Benjamin Masseth against Ferd. Beiber for 
infringement of a patent. Decree for complainant. 

W, Bakewell & Sons, for complainant. 
T. 0. Campbell, for défendant. 

BUFFTNGTON, District Judge. This case is governed by that 
of Masseth v. Johnston, (No. 8, Nov. Tenn, 1892,) 59 Fed. 613, to the 
opinion in which we refer. One additional matter is set up in dé- 
fense. It is alleged that respondent requested complainant to put 
in one of his packers, and that he arbitrarUy refused to do so unta 
respondent would direct the payment of a contested bill by a 
Company of which he was superintendent. Thèse facts, however, 
would not justify the respondent in usiner an infringing device. 
"The exclusive right to his discovery" is what the law confers on a 
patentée. Whetàer he exercises that right or not, by manufaetur- 
ing his device, cannot affect his exclusive right under the patent. 
RoUer-Mill Co. v. Coombs, 39 Fed. 805: Campbell Printing-Press 
& Manuf g Co. v. Manhattan Ry. Co., 49 Fed. 930. We are of opin- 
ion the complainant is entitled to a decree. 
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THE WILLIAM SMITH.' 

CLYDB STEAMSHIP CO. v. THE WILLIAM SMITH. 

(District COTirt, S. D. New York. December 8, 1898.) 

Salyaob — Debelict— Stranding durinq Salvage Service Oke oi- Salvor's 
Bises. 

Tbe snm of $8,336.23 represented the entlre net proceeds of a sehooner 
found derelict at sea, and brought safely Into Southport, N. C, by libel- 
ant's large and valuable passenger steamship, and afterwards towed, by 
agreement, to New York for sale. After deducting the necessary ex- 
penses of the last-named towage, there was left $5,450.77 of the proceeds 
of sale in New York as the true net proceeds. Of thls, 70 p«r cent., or 
$3,815.54, was allowed as salvage. Diurlng the salvage, stranding of the 
sehooner occurred, which cost the steamer $1,000. Heîd, that thls Item 
was not taxable as an expense, being a salvor's risk, and, as such, to be 
takcn Intoaccount Incldentally only. 

In Admiralty. Libel for salvage. Decree for libelant. 

Mr. Ward and Mr. Hough, for libelant. 

Wing, Shoudy & Putnam and Mr. Burlingham, for respondents. 

BROWN, District Judge. The whole net proceeds of vessel, car- 
go and freight amount to $8,336.33. Prom this should be deducted, 
flrst, the expenses of bringing the sehooner to New York from 
Southport, N. C, where the salvage service proper was completed. 
From there she was brought by the libelant, at the request and for 
the beneât of ail parties in interest, and the resuit has been, doubt- 
less, advantageous to ail. This expense amounts, as I flnd, to 
|2,885.46, after excluding therefrom certain charges incidentaJ to 
the salvage proper, and also the sum of |1,000, paid to a tug at 
Southport for getting the sehooner off the bar, where she had 
grounded in the course of the salvage enterprise. This was an ex- 
pense incident to the risk of the salvage opération, and was, there- 
fore, at the risk of the salvors. This risk, however, is an élément 
which is considered and allowed for in the percentage hereafter 
gi^en to the salvors, and is eovered by that allowanee. Deducting 
the $2,885.46 from |8,336.23, leaves $5,450.77, as the true net pro- 
ceeds. 

The sehooner was a derelict; she had drifted in the Océan about 
120 miles before she was picked up by the libelant's steamer Semi- 
nole. She is a large passenger steamer, worth about $225,000, and 
had on board a cargo worth about $370,000, as well as passengers 
impatient for the completion of the voyage. She was detained 
about 15 hours by the salvage service. The personal services of 
most of the ship's company in this case were comparatively small, 
and without danger; the expense and risk were chiefly on the part 
of the ship, and her owners. The salvage award, therefore, should 
go mainly to the latter. Seventy per cent, will, I think, be a proper 
allowanee for the salvage service, which, computed upon $5,450.77, 
makes $3,815.54. Of this latter sum, $200 should be reserved for 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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the master; $150 for the flrst offlcer, Chichester; $50 for tlie three 
seamen who were put aljoard the schooner; $200 for the other offi- 
cers and, pieu on bpard the steamer, to be distributed ip proportion 
to their wâges; and the residue, |3,2l5.2i,' to the'owners of the Semi- 
nole, besides the $2,885.46 expenses abofe mentioned. 
, A decree may be entered in accordance herewith. 



THE s. W. MORRÏS.» 
V PETRIE V. THE S, W. MORRIS. 

NEWARK CHEMICAL WORKS v. SAMB. 
(District Court, S. D. New York. December 16, 1893.) 

TOWAOE— StRANDING— OUT OF CHANNEIi. 

For gettlng upon rockS; outside of the channçl way at low tide without 
excuse, à tugboat Is liable to her tow. 

In Admiralty. Libels to recover damage to a tow and her cargo. 
Decree for libelants. 

Goodrich, Deady & Groodrich, for Chemical Works. 
Stewàrt & Macklin, for Pétrie. 
Hyland & Zabriskie, for claimants. 

. BROWÎî, District Judge. About noon on the 9th of August, 

j.893, the, steana tug S. W. Morris, in towiflg the canal boatJ.B. De- 

^ Yine alohgàide through the Kills towards Newark bay, ran upon a 

', rock, or rqcks, at low water, from 150 to 200 feet south of Bergen 

Point light, to the damage of the tow and cargo, for which the above 

libels Were flled. 

The évidence leaves no doubt that the shore off the Bergen Point 
Ùght was known to be rocky and unsàfe for loaded canal boats at 
iqw tide. The place of stranding was north of thé proper channel 
course, which was at lé^st 300 feet from the lightliouse. In the 
çhahnel thete was plenty bf water, and plenty of space for naviga- 
tion. Navigation ont of the channel is at the risk of the tug, and 
pot of the tow, which is without fault. It is not necessary that the 
pilot should hâve knowledge of the particular rock on which he 
strikes. His business is tO keep the usual course, according to the 
tinle of tide, when he is navigating. For getting upon rocks out 
of the channel way without excuse, the tug is answerable. The 
Mascot, 48 Fed. 917, affirmed 6 0. C. A. 465, 57 Fed. 512; The Robert 
H. Burnett, 30 Fed. 214; The Ellen McGovem, 27 Fed. 868; The 
Gères, 53 Fed. 667. 
I Decree for libelants. 

' Reported by B. G. Benedict, Esq., of the New York bar. 
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MAYOR, ETC., OF CITY OF NEW YORK V. WHITB et al.» 
(District Court, S. D. New York. December 26, 1893.) 

PbACTICB— JOINDER IN ReM AND IN PBBSONAM — ReVIVAL OF SuiT AGAIN8T Ex- 

ecutob^Ancient Claim. 

When process In a coUision case was Issued against both vessel and 
owner, and the owner afterwards died, and his executor qualified, and 
was thereafter discliarged, and some 19 years after tlie collision the 
llbelant moved to revive the suit against the Personal défendant by biing- , 
ing in the executor, it was held that the motion should be denied. 

In Admiralty. Motion to revive suit denied. 

Jas. M. Ward, Asst Corp. Counsel, for llbelant 
John C. McGuire, for défendant 

!BE0WN, District Judge. An examination of the libel, flled Janu- 
ary 14, 1874, shows that it was brought for a collision between the 
steamboat Americus, then belonging to the défendant R. Cornell 
White, and the libelant's steam propeller Hope, used by the départ- 
ment of public charities and correction. 

The process was in rem against the vessel, and in personani 
against the owner. The vessel was arrested, and released on stipu- 
lation. The défendant in personam answered, among other things, 
that he was improperly joined as a défendant. The owner after- 
wards died; his executor qualified in 1884, and was discharged by 
the surrogate in 1886. The libelant now moves that the action be 
revived as respects the personal défendant, by bringing in his 
executor. Had the joinder of the défendant in personam been ex- 
cepted to after the arrest and release of the vessel in rem, the ex- 
ception would hâve been sustained, as such a joinder is not allowed 
by the rules of the suprême court in an action for collision. This 
is a sufacient reason, aside from the discharge of the executor long 
since, why no order for the revival of the action as against any 
executor should be aUowed. The action in rem can proceed upon 
notice to the former executor and to the sureties, unless on their 
motion it be dismissed for lâches and want of prosecution. • 
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KANTER V. THE ITALIA. 

(District Court, S. D. New York. December 28, 1893.) 

1. Shipping — Damage to Cabgo — Rats— Notice to Shipownbr — Dutt to 
Take Due Pbecautions. 

Considering the well-known llability of lead pipe to be gnawed by rats, 
when a vessel bas already suffered from such cause, and it is found that 
the rats cannot be subdued, reasonable prudence requires that the pipes 
which run amidst cargo liable to suffer water damage, and not open to 
inspection during the voyage, should be protected by a hard métal cov- 
erlng, or be replaced entlrely by iron pipes. Pailing such précaution, 
the llability to such water damage is at the risk of the ship. 

•Eeported by D. G. Benedict, Esq., of the New York bar. 
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2. Same —Notice of thb Pkksencb of Rats — Duty to Extbrminatk Thbm 
TO Pbotbot Lbad Pipb. 

Cargo was damaged on the steamshlp I. by water which escaped 
througha hole in lead plplng, gnawed by rats, Rats had twice before 
injured thé lead piping of the ship. Prior to the departure of the vessel, 
the usnal précautions against rats, by washlng and fumlgating with sul- 
phur, were taken; but It was knovra that they were not subdued. Held 
that, lîl viéw of the préviens damage done by rats, spécial efCorts should 
hâve been made to exterminate them, In the absence of which efforts the 
ship would be liable. 

S, Samb— Bitii» 6p Ladinq— Exoeptioks— "Vbrmin"— Timely Pkecautions to 
PKBVBNt Damage. 

A bill of lading contained the usual exceptions, Includlng "rermin." 
Cargo shipped under such bill of lading sustained water damage caused 
by rats gnawing the lead pipes of the ship. Eeld, not deciding whether 
the Word "vermin" in a bill of lading ■ should be imderstood to inciude 
rats, that the exception did not absolve thé vessel trom the lack of rea- 
sonable diligence In its equipment before the commeucement of the voy- 
age, or in diie précautions to prèvent Injury to cargo. 

In Admiralty. Libel for damage to cargo. Decree for libelant. 

Shipmaii; Larocqtie & Ghoate, for ïlbelant. 
Wheeler, Çortis & Gtodkin, for respondent, 

BECÇVTsr, District Judge. The libel was filed to recover for water 
damage tO a cargo of cernent broaight to this port by tbe steamship 
Italia, q1» ))iep voyage from Stettin in Jupe, 1893. The damage was 
caused fcy tresh water,, which., in the reflUing of the fresh-water 
tank during the voyage, had escaped through a hole gnawed, doubt- 
less, in thp. fresh-water pipe by rats. The pipe led from the top of 
the watéi^ jtânk in the hpld upwards thrciigh the deck above. The 
pipe was ^cased in a box of wooden plank, to protect the pipe from 
the cargo which was stowed around it. To supply the passengers 
with an jibundànce of water during the wann weather of the pas- 
sage, the fresh-water tank was reflUed during the latter part of the 
voyage, on the night of 17th to 18th June. When the pumps were 
sounded at 6 A. M. of the foUowing morning, four feet of fresh 
water were found in the hold of that compartment. On examina- 
tion af ter arrivai in port, a hole about three inches long was found 
gnawed in the lead pipe, just above the fresh-water tank, and a dead 
rat lying by it. There is no doubt that the water in the hold es- 
caped through this hole while the tank was fiUing during the night 
of the 16th. The ship during the voyage was infested with a very 
unusual number of rats. Twice before, as the évidence shows, lead 
pipe encased in a similar way, had been eaten by rats, on the same 
ship. 

The claimants' évidence is to the effect that the usual précautions 
were taken to f ree the ship from rats before she sailed from Stettin, 
by washing, and by fumigating the ship with sulphur. This was 
not considered, however, as whoUy effective, as appears from the tes- 
timony of the chief ofiBcer : 

"Q. Dld you belleve she was pretty free from rats in Stettin after you 
flnlshed fumigating her? A. No, I don't thinli so. 
"Q. Isn't It possible to get ail rats out? A. No, that is impossible. The 
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rats travel along on ropes on the stages, get aboard ail the tin-e. There 
Is no shlp in the barber wlthout rats. Thls Is not the only pipe they hâve 
eaten through." 

The bill of lading contains the usual exceptions, including périls 
of the seas, vermin, and négligence of the master or other servants 
of the shipowner; but it does not except rats by name. 

Whether the tenu "vermin" in a bill of lading should be held to 
include rats, itis not necessary hère to décide; because none of the 
exceptions in the bill cf lading absolve the vessel or her owners f rom 
the lack of reasonable diligence in the équipaient of the ship before 
the commencement of the voyage, or in due précaution to prevent 
injury to the cargo. Steel v. Steamship Co., 3 App. Cas. 72; Tatter- 
sall v. Steamship Co., 12 Q. B. Div. 297; Stevens v. NaTrigazione, etc., 
39 Fed. 562; The Caledonia, 43 Fed. 681; The Kover, 33 Fed. 515, 
aflfinned 41 Fed. 58. Cc-nsidering the well-known liability of lead 
pipe to be gnawed by rats, when présent, of which préviens ex- 
amples are not wanting in the reported Cases, (The Euripides, 52 
Fed. 161; Hamilton v. Pandorf, 12 App. Cas. 518,) and that on this 
vessel twice before the lead pipe had been eaten by rats, though 
encased in similar planking, I think that when it was found that 
the rats could not be subdued in this ship, reasonable prudence re- 
quired the owner, before entering upon this voyage, to protect the 
lead pipe that ran amidst cargo liable to suffer water damage, where 
the pipe was not easily accessible, nor open to inspection during the 
voyage, by a hard métal covering either to the pipe or to the box; 
or else to substitute an iron pipe in place of a lead one. A liability 
to water damage from such a cause, known to the shipowner, and 
easily avoidable by Mm, but neither known to the shipper, nor un- 
der his control, ought not to be at the risk of the latter. 

The carpenter, whose duty it was to attend to. the extermination 
of the rats, was not produced as a witness, on account, it is said, 
of his absence. The most satisfactory évidence, therefore, as to 
the carefulness of the endeavors to extermiuate the rats, is want- 
ing. Considering the damage previously done to the lead pipe by 
rats on this ship, certainly spécial efforts ought to hâve been made 
to extermina te them; and if such efforts were not made, the ship 
would be undoubtedly liable. The Isabella, 8 Ben. 139; Stevens v. 
Navigazione, etc., 39 Fed. 562; The Timor, 46 Fed. 859. If, on the 
other hand, the rats are so abundant at Stettin, or at other ports 
where the vessel was in the habit of touching, that notwithstand- 
ing such previous efforts rats would still infest the ship to such an 
extent as the testimony shows on this voyage, it seems to me that 
it was the duty of the owners in the equipment of the ship, and 
in the préparations for the voyage, to protect the water pipes ef- 
fectively against rats, wherever they were a manifest source of dan- 
ger to the cargo. Either of several préventives could hâve been 
easily adopted at comparatively small expense, which would hâve 
afiforded adéquate protection. 

Decree for libelant, with costs. 
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THE O. C. DE WITTÎ. ; 
BATES V. THE O. 0. DE WITT. 
(District Court, B, D. New ïork, Ja^nuary 11, 1894.) 

SALYAGIi — EXAO&ERATBD CLAIM — COSTS — PbOPBETT POKOIBLT TaKBN PROM 

SalvoB. 

Where one-half of the value of a boat and cargo worth $1,700 was 
dalmed as salvage, but on the trial the claim was shown to hâve been 
greatly ezaggerated, only $50 salvage being awarded, clalmants would 
hâve been aUowed costs but for the fact that shortly after the service 
they fordbly took the property from the salvors; and no costs were given 
. to eithâ" party. 

In Admiralty. Libel for salvage. Decree for libelant, without 
)çp^ts to either pajty. 

Hylànd & Zabriakie. for libelant. 

T. G. Campbell, for Tlîe 0. G. De Wîtt 

Garpenter & Moslier, (Mr. Symmers,) for the cargo. 

BEJnEpiGT, District Judge. This is an action to recover salvage 
compensation for services rendered by ithe steam canal boat Colum- 
bia in towing the canal boat O. G. De Witt back to the slip from 
which she had drifted on the evening of the 9th of September, 1893. 

The service rendered is a salvage service, because it was volnn- 
tary, and rendered to a vessel that was adrift, without any person 
on board, and therefore in some péril. The péril, however, was 
Very slight, as other tugs were présent who might hâve rendered 
the same service; and, upon the évidence, the probability is that 
the boat, if left to itself, would hâve brought up on adjacent m\id 
flats, where she côuld hâve remained without injury. The service 
rendered, although of some value, was very slight, occupying but a 
short time, and involving no risk and very little labor. The de- 
scription of the service given in the* libel is greatly exaggerated. 
it is there stated that the boat was derelict, when the fact was that 
the boat got adrift in the slip during the temporary absence of her 
inaster, and because third parties moved her during such absence. 
It is also stated that the Columbia, at great risk to her own safety, 
started after the canal boat, when in fact there was no risk what- 
éyer. The weight of the évidence is that the service occupied but 
a vèry short time. and not two or two and a half hours, as stated 
in the libel. The libel also untruly allèges a demand and refusai. 
The value of the canal boat is $1,000, and the value of the cargo of 
coal is $700, The libelant claims half of the value of the canal 
boat and coal. In my opinion, for such a service, in such a case, 
$50 would be an ample salvage award. 

In view of the exaggerated claim made, I should feel it my duty 
to award costs to the claimants in this case, were it not for the fact 
that shortly after the rendition of the service, and while the boat 
was in the possession of salvors, she was forcibly taken away from 
their possession by the master of the canal boat, and others acting 
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with him. By reason of tais çircumstançe I do not mulet the libel- 
ant in costs, but I award $50 salvage» compensation, witkout costs 
to eithep party. 



MILLER et al. v. O'BRIBN. 
(District Court, S. D. New York. February 5, 1894.) 

1. Bhipping— Ship-Owner— Interbst of in Vessbl — Damages fob Toktious 

Destruction — Bottombt — When Covbrs Damages Recovbked. 

Unlike Insurance moneys, damages recovered from an ofCending vessel 
by tiie owner of a vessel lost in collision are a substitute for the ship, 
and any sucb recovery représenta the interest of the owner in his vessel. 
Hence a transfér, under a bottomry bond, of ail the owner's interest in 
the vessel, Includes by necessary implication the fund recoverable for her 
tortlous destruction. 

2. Samk — Bottombt and Respondentia Bond — Total Loss of Vessel in 

Collision— Damages Recovered— Liabilitt op Ship- Owner to Contbib- 

UTE TO PaTMBNT OP BOND— CONSTRUCTION. 

A ship was totally lost in collision, but a portion of her cargo, pre- 
vlously transshjpped upon another vessel, was saved, and the çargo-owner, 
under a bottomry and respondentia bond previously given on ship and 
cargo, Including the transshipped cargo, was compelled to pay the entlre 
amount of the bond. The ship-owner afterwards recovered large dam- 
ages from the coUiding vessel for the loss of his ship. Bdd, that a bot- 
tomry bond conditioned to be void "upon the utter loss of said vessel" 
was not whoUy avoided; that the damages recovered represented the ship 
lost; and that the ship-owner was llable to the cargo-owner for his pro 
rata share of the amount paid on the bottomry bond by the cargo-owner, 
to be determlned upon a proper gênerai average adjustment. 

8. BOTTOMRY^LlBN — ATTACHES TO SaLVAGB OR PROCBBDS. 

It is a rule of the gênerai maritime law that, if there be any salvage 
or proceeds of any of the effects covered by a bottomry bond, the bond- 
holder's lien attaches thereto, although the ship be lost. This is virtually 
a part of the bond by implication, and it Is not necessary that the right 
thereto be expressly reserved in the bond. 

In Admiralty. Libel by Brice Alan Miller and otbers against 
Edward E. O'Biien for contribution of payment on bottomry bond. 
Decree for libelants. 

Butler, Stillman & Hubbard and Mr. Mynderse, for libelants. 
Sidney Chubb, for respondent. 

BROWN, District Judge. The above libel was filed against the 
respondant in personam as owner of the American ship Andrew 
Johnson, to recover £1,617.4.3, the defendant's aUeged pro rata share 
of certain moneys which the libelants were compelled to pay at 
Hamburg, Germany, in order to redeem their cargo from a bottom- 
ry bond executed by the master at CaUao, Peru, on September 15, 
1884. 

Most of the facts are stated in the décision upon the argument 
of exceptions to the libel. 35 Fed. 779. It was there held that the 
bond remained a valid bottomry lien upon the 1,200 tons of nitrates 
which had been transshipped from the Andrew Johnson to the Mary 
J. Leslie, and which reached safely the port of Hamburg, although 
the Andrew Johnson, to whose cargo aU the nitrates had formerly 
belonged, was lost at sea by collision. The exceptions to the libel 
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were, hovrêVèr, sHstàined, on the ground that undef the acts limit- 
ing the liaMlity of ship-o^ners, the défendant was not further re- 
Bponsible after the total loss of his vessel, — her total loss being al- 
leged in the lihel. The losis of the Andrew Johnson resulted, how- 
ever, from collision with the ship Thirlmere, throiigh the fault of 
the latter vessel; and the respondent subsequently recovered from 
the owners of the Thirlmere in England damages for the loss of the 
Andrew Johnson to the amount of £5,179.13.6, and £858.6.11, for loss 
of freight; the value of the ship having been flxed at £10,000. 
Thèse facts were alleged in the amended libel and establisbed by 
the évidence. 

On the arrivai of the Leslie at Hamburg, it was agreed between 
the représentatives of the bottomry claimant and the owners of 
the cargo that in considération of the delivery and release of the 
cargo from the bottomry, the owners pf the cargo should pay "what- 
ever proportion of the said bottomry and respondentia bond may 
be fonnd to be legally due from the said cargo; the question to be 
submitted" to certain légal counSel as arbitrators; and the cargo 
was thereupon delivered. Its value was upwards of three times the 
whole amount of the bond; and the arbitrators having subsequently 
decided that the cargo was legally snbject to the lien of the bond, 
the whole amount of the bond was paid by the libelants, the owners 
of the cargo. The bond was given for port of refuge expenses and 
advances at Callao. XJpon an average adjustment afterwards made 
in London, the amount claimed in the libel was computed to be the 
pro rata amount of the advances chargeable upon the ship and 
freight; and the above libel was flled for the recovery thereof 
against the owners as inoneys paid foi* their use. 

1. On careful considération of the further arguments made in be- 
half of the respondents, I am not persuaded of any error in the for- 
mer décision, as to the proper construction of the bottomry bond, or 
in the conclusion that the cargo that arrived at Hamburg on board 
of the Leslie was bound by the bond, notwithstanding the loss of 
the Andrew Johnson. Even if the Andrew Johnson had been an 
"utter loss," within the language of the bond, that portion of her 
cargo which had been transshipped on board the Leslie, and which 
arrived safely, was not lost; and that portion was specifically, and 
by name, hypothecated in the bottomry bond. It seems to me in- 
conceivable that the parties should thus explicitly hâve embraced 
this part of the cargo in the bond without intending it to answer 
for the bottomry loan on safe arrivai at Hamburg, even though the 
Andrew Johnson might perish. Thé ambiguous phraseology of the 
bond in using the term '^the said vessel" should be so construed as 
to efifectuate the obvious intention of the whole instrument, by mail- 
ing the words "the said vessel" include both vessels, — i. e. by inter- 
preting the singular for the plural, if necessary, "ut res majis valeat 
quam pereat." 

Besides this, however, it is the gênerai maritime rule, as I under- 
stand, that if there be any salvage, or any proceeds of any of the 
effects covered by bottomry, the bondholder's lien attaches thereto. 
though the ship be lost Macl. Shipp. (3d Ed.) p. 61; Force v. Insur- 
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ance Co., 35 Fed. 767, 771, and authorities tàere cited. In full in- 
strunaents of bottomry, like the présent, an express clause to that 
efEect is often, perhaps usually, inserted. The Code of Spain, (ar- 
ticle 734,) like those of France, Italy, and the Netherlands, pro- 
vides that "in case of shipwreck the amount chargeable for the re- 
payment of the loan on bottomry is redueed to the product of what 
is saved, less the expense of salvage." The South American Codes 
are mainly a reproduction of those of Spain; and that of Peru prob- 
ably has a similar provision. There is no évidence before me on 
that point, nor hâve I that Code at hand. But so gênerai is this 
provision, and so whoUv is it in accord with the nature and object 
of bottomry, that I cannot help considering it, under the gênerai 
maritime law, to be virtually a part of the bond by implication, and 
not necessary to be expressly reserved in the bond. Such is the 
rule laid down by Emerigon, (Cont. a la Grosse, c. 11, § 22;) and 
this seems to be approved as the gênerai maritime rule in Insurance 
Co. V. Gossler, 96 U. S. 645, 652, 653, 655, in which the court, per Clif- 
ford, Justice, states the gênerai law as foUows: 

"Where the bond covers the cargo as well as the vessel, the lender, unless 
the condition is otherwlse, is entitled to be paid even if the shlp is lost, if 
enough of the cargo arrives In safety to pay the bottomry loan'; the rule being 
that a maritime lien of the lender attaches to the entire property covered by 
the bond, or to ail thaf part of it which arrives at the port of destination 
in safety." 

See Appleton v. Crowninshield, 3 Mass. 464, 8 Mass. 340. 

2. It now appears that the respondent has recovered upwards of 
$30,000 for the loss of the Andrew Johnson, through the négligence 
of the Thirlmere. Thèse proceeds in the respondent's hands stand 
as the direct product and représentative of the ship; so that the 
Andrew Johnson, even if the words "the said vessel" be held to refer 
to her only, has not become an "utter loss" within the condition of 
the bond, or within the presumed intention of the parties. The 
llmited liability acts, for the same reason, are not available to the 
owner as a défense, because he must surrender those proceeds as a 
part of his "interest in the vessel" in order to become entitled to the 
limitation of liability. Such proceeds hâve no resemblance to in- 
surance moneys recovered after such a loss; for insurance moneys 
are held not to stand as a substitute for the ship, because they 
arise out of an independent, personal contract for indemnity; a 
contract wholly collatéral to the ship, and not constituting any in- 
terest in the ship. The City of Norwich, 118 U, S. 468, 494, 6 
Sup. et. 1150. The damages recovered for the négligent destruction 
of the ship are precisely opposite. The right of property in the 
ship, and the right to damages are identical; the latter is founded 
directly and exclusively upon the former, and is its necessary légal 
attendant. 

That such damages are to be treated as a substitute for the ship, 
is a rule often applied in cases of mutual fault, upon a total loss of 
one of the vessels and her cargo. The vessel that survives is not 
required to pay the whole loss of the other's cargo in addition to 
one-half the value of the other vessel lost; but the sum recoverable 
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by the latter is treated as a fund representing the lost ship, antf 
as such chargeable with half the loss on her own cargo. This is 
enforced notwithstandlng the fact that the statute makes "the in- 
terest of the owner in the ship and pending freight" at the close 
of the voyage, the limit of his liability. For his interest in the ship 
stUl reihains in the form of a demand against the other vessel for 
half damages, for which he must account. It is the same with a 
bottonïry bond; for this conveys, in pledge, ail the owner's inter- 
est in his âhip; and under the bond, and under the statute alike, 
the tranSfer of his interest in the vessel includes, by necessary im- 
plicatiohj the fund recoverable, as the représentative of the ship, 
for her tottious destruction. 

I find, therefore, that the bond was a légal lien upon that part of 
the cai^b Which arrited in Hamburg, and which was worth more 
than the amount of the bond. The libelants, having ûecessarily 
paid the bottomry lôaiï in fuU, in order to obtain possession of the 
cargo, are entitled to be reimbursed sô much as upon a proper ad- 
justment was chargeable to the reispondent as owner of the ship 
and freighti The ruies of gênerai average being somewhat dif- 
férent in this country f rom those of England, if the parties are dis- 
satisfled With the adiustnient made in London, a référence may be 
taken to asçértain thè proper amount according to our law, there 
being no évidence that any différent law is applicable. 

Decree accordingly, with costs. 



KBARDON v. AEKBLL. 

(District Court, S. D. New York. February 7, 1894.) 

PiLOTAGH— Laws OF Nbtv York AND New Jbesbt — Bbv. St. §§ 4S35, 4336— 
EiGHT OP New Jersey Pilot to Sue in New York. 

Section 4236 of the TJnlted States Revised Statutes, In conjimctlon with 
Section 4235, by necessary implication malces applicable, in favor of 
pllots, the laws of either New York or New Jersey; and hence a New 
Jersey pilot may, by virtue of such statutes, maintain his action In tho 
United States courts of New York, against the consignée of a vessel, for 
pilotage services rendered In New York waters. 

In Admiralty, On exceptions to a libel filed by John A. Keardon 
against James W. Arkell to recover for pilotage services. Excep- 
tions overruled, 

Carpenter & Mosher, for libelant. 
Wheeler, Cortis & Godkin, for respondent 

BEOWN, District Judge. On the 17th day of August, 1893, the 
British steamship Jersey Oity was pilo^;ed into the port of New York 
by the libelant, a pUot duly licensed under the laws of the state of 
New Jersey; and on the 23d day of August she was again piloted 
hy hiui back to sea. The pilotage fées not being paid, the above 
libel in personam was flled against the respondent, as the consignée 
of the ship, who entered and cleared her at this port. The pilotage 
laws of New Ycrk and New Jersey alike make the pilotage payable 
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"by thé master, owner, consignée, or agent entering or clearing a 
vessel jointly or severally," and prescribe the same pilotage rates. 

Exceptions to the libel bave been flled by tbe respondent, on the 
grounda (1) that tbe laws of New York provide only for pilots li- 
censed under tbe laws of tbe state of New York, and therefore are 
not available to tbe libelant, (Brown v. Elwell, 60 N. Y. 249; Hop- 
kins V, Wyckoff, 1 Daly, 176;) (2) tbat tbe laws of New Jersey 
bave no extraterritorial force to create a statutory liability in tbe 
consignée of tbe sbip entering her on arrivai at tbe port of New 
York. 

Under tbe construction given to some sections of tbe pilotage 
laws of New York by tbe court of appeals in Brown v. Elwell, 
above cited, I sbould find difilculty in sustaining tbe libel if tbe laws 
of either state could only be applied to tbe présent case by vir- 
tue of tbeir own inhérent force. 

By section 4235, bowever, of tbe United States Revised Statutes, 
re-enacting tbe act of August 7, 1789, it is provided tbat ail "pUots 
in tbe * ♦ • ports of tbe United States shaU continue to be 
regulated in conformity with tbe existing laws of tbe state respec- 
tively, wherein sucb pilots may be;" and by tbe folio wing section 
(4236) tbe master of a vessel coming into tbis port may lawfuUy em- 
ploy a New York or a New Jersey pilot. See Tbe Abercorn, 26 Fed. 
877. 

Tbe construction of tbese two provisions witb référence to tbe 
points taken by the exceptions, is somewbat embarrassing. Tbe 
well-known intention of section 4236, originally passed in March, 
1837, (5 Stat 153, c. 22,) was to end tbe conflicts and disputes tbat 
arose coaicerning the right to employ pilots licensed under tbe laws 
of différent states bounding on pilotage waters. In giving autbor- 
ity to masters to employ a pilot duly licensed by eitber of sucb 
states, it could not bave been tbe intent of congress that tbe pilots 
sbould be without tbe power to enforce any compensation at ail. 
Tbat act must be read in connection witb the provision of tbe act 
of 1789, (Eev. St. § 4235,) wbicb is in pari materia; and wben thus 
read, the phrase "tbe laws of tbe states respectively wherein such 
pilots may be" must be regarded as applicable to tbe "employment" 
autborized by section 4236. 

Altbougb a New Jersey pilot may not in terms be provided far 
by tbe New York law, wben piloting in New York waters, I tbink 
a reasonable construction of tbe act of congress autborizing bis 
"employment" in sucb waters, and also declaring tbat "pilotage shaU 
be regulated by tbe law of tbe state wbere the pUot may be," adopts 
tbe local law, and makes it applicable to tbe New Jersey pilot so 
"employed" as mucb as if tbe act said expressly tbat the rates and 
other régulations as to tbe pilotage authorized by the act to be 
thus "employed," sbould be tbose prescribed by tbe local law of the 
states wherein tbe pilots may be. Tbis is the most literal inter- 
prétation of tbe words "wherein such pilots may be," and makes 
them refer to the place wbere tbe service is rendered, or tbe port 
to wbicb tbe vessel is taken, and for wbicb the pilotage service was 
v.59F.no.6 — 40 
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employée. The. phrase "wherein such pilota loay be" may alao be 
interpreted to refer to the place, where the pilota are licensed; and 
if that were the meaning intended, the laws of New Jeraey wcTild 
hère be applicable. It is immaterial. in this ca,se, to décide which 
of thèse interprétations should be given, aince the lawa of both 
status are the aame; and both make the consignée liable at the 
same jrates. Considering, therefore, that section 4236, in conjunc- 
tion witt section 4235, by necessary implication makes applicable 
in favor of pilots the laws of the pne state or the other, I am of 
tlie opinion that the pilot may maintain his action in a case like 
the présent against the consignée by virtue of thèse acts of con- 
gress. 

The exceptions are, therefore, overruled. 



THE BOLIVIA.» 

DEEHAN T. THE BOLIVIA. 

(District Court, S. D. New York. December 18, 1893.) i( 

NEaLiOBNCB— Personal Injuries— Fbllow Servant— Winchman's Eeror. 
Where cargo was belng loaded Into a hatch of a steamship by means 
of three whlps, and certein boxes fell from one of the loads upon Ubelant, 
who was working In the hold, not by reason of the Improper use of three 
whlps In one batcb, whereby two of the loads Interfered, as the Ubelant 
clalmed, but, as the évidence showed, because the winchman prematurely 
let g6 of the brake of the winch, It was Md that Ubelant could not re- 
cover, as the Injury was occasioned by the négligence of a fellow servant. 

In Adipiralty. Libel for personal injuries. t)iamissed. 

S. B. Johnson and Joseph Fettretch, for libelant. 
Wing, Shoudy & Putnaiû, for claimant. 

BROWN, District Judge^ At about 11 o'clock in the forenoon 
of March 3, 1893, the libelant, while at work in the lower hold of the 
steamahip Bolivia, lying at the foot of East Twenty-Sixth street, 
and engaged in loading barrels of resin, waa seriously injured by 
the faU of 8evera:l boxés of logwood, which were at the same time 
being loaded, through the same hatch, upon the orlop deck, next 
above the hold. He was struck in the back by one or more of tlie 
boxes, and the spine so injured that the lower part of Lia body be- 
fiame paralyzed. 

; For the libelant it ia contended, that the accident arose in con- 
séquence of the impropfer use of three falls or whips in the same 
hatch, so that the load of boxes collided with the draft of resin bar- 
rels which were descending at the same time, a little below the for- 
mer; whereby some of the boxes on top were knocked off, and fell 
upon the libelant. • 

For the claimant it is contended, that the use of three whips at 
the same time is justifiable, being a fréquent practice, where there 

' Beported by E. G. Benedlct, Bsq., of the New York bar. 
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is need of haste in loading; that the accident did not arise tvom the 
use of three whips, and that there was no collision between the two 
drafts; that the fall of the boxes of logwood was caused by the in- 
attention or mistake bf the man at the winch, who controlled the 
descent of the boxes of logwood, and that the latter were allowed 
to strike too suddenly and too heavUy upon the platform on the or- 
lop deck, where they were landed; and that the sudden blow 
knocked ofE the upper boxes, and thus cansed the accident. 

The case of the libelant has been most carefuUy and thoroughly 
presented by his counsel, and I hâve given it the careful considéra- 
tion which the painful conséquences of this accident demand. I 
am constrained, howeyer, to find that the great weight of testimony, 
as weU as the probal)ilities of the case from the circumstances de- 
tailed, sustain, substantially, the account given by the claimant. 
viz.: That there was no collision between the two loads; and that 
the fall of the boxes arose through the fault or error of the winch- 
man, a fellow servant of the libelant, and not in conséquence of 
the use of three whips in the same hatch. 

Two of the whips or falls were used for lowering the barrels of 
resin into the hold; the third whip was for lowering the boxes of 
logwood to the orlop deck. Both were lowered by the use of a 
sling or loop of rope, which was passed beneath and around the load 
of barrels or boxes, and hung at the top in the hook of the fall. 
There were about eight men employed in receiving and disposing 
of the barrels to each of the two whips lowering into the hold. The 
libelant was in the gang working on the port side, and it was his 
duty to aid in the landing of the loads on that side, to detach the 
hook from the sling, and while the other men were rolling the 
barrels away from the sling beneath them, to take the spare free 
sling from the preceding load, fold it up and hang it upon the hook, 
which was then drawn up for another load. The libelant testifled 
he was making up the loose sling when he was hit; and that he 
heard no call to stand from under,; which some of the other wit- 
nesses testify was heard when the boxes fell. 

There is but one witness who, in behalf of the libelant, testiâes 
to any collision of the two drafts. He says that this occurred a 
little before the draft of logwood boxes had reached the orlop deck, 
which, coming down more rapidly than the barrels of resin below 
.them, struek the latter. Numerous witn esses for the claimant, 
however, show beyond doubt, as it seems to me, that at the timo 
when the boxes fell, the draft of resin in the hatch had already 
reached the bottom of the hold. The head of the gang testiiies that 
he was the person nearest to the libelant when he was knocked 
down; that he was rolling away one of the barrels of that draft; 
heard the shout to stand from under; jumped aside; then turned 
and saw the libelant knocked down; and that the spare sling was 
then hanging in the hook. The other resin whip was not at that 
time in the hatch, but over the side of the ship and in the lighter 
for another load of barrels. Thèse two main facts, that at the tinie 
when the boxes fell one of the resin whips was over the side of the 
ship, and the other in the bottom of the hold with the draft partly 
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Wlpaded, is establ^she^ by so nmcli testin^ony, ^s ^gainsttihe sÎBgle 
witness for the îibelant, that it is impossible for me tofind the 
libelant's theory on tbat point sustained, viz. that the faÙ of the 
boxes was occasioned through any collision with the desçending 
load of barrels; since any such collision must bave ocwrred be- 
fore the resin barrels reached the bottom of the hold. 

The testimony of the winchman who attended on the boxes of 
logwood, furnishes a simple explanation of the accident. The de- 
scent of the load was regulated by a brake, managed hj the foot. 
He says that when the draft of logwood boxes was part way down, 
he felt it ease, as though it had touched; and that he let his foot 
slip from the brake, when the draft immediately mn away froni him, 
with flve or six more turns of the axle, équivalent to about flfteen 
or eighteen feet. The gangman who was attending that whip also 
says that load went down too fast. Of the latter there is no doubt. 
It is not entirely certain from the testimony of the winchman, 
whether this was through an unintentional slip of the foot, or from 
his voluntarily easing it, at the moment when he says be thought the 
load had touched the deck. If the latter is correct, the winchman's 
mistake might easily be accounted for by the momentary catching 
of the load on the deck above, there being two decks above the or- 
lop deck, where the logwood was landed. The load was l3,nded upon 
the platform on the hatch of the orlop deck, where it belonged. It 
was landed too suddenly, whatever the cause, so that several of the 
boxes bounded off, and fell into the hold. The too sudden descent 
plainly arose from the mistake or fault of the winchman. As he 
was a fellow workman with the libelant, his errors were one of tho 
risks of the libelant's employment. Quinn v. Lighterage Co., 23 
Fed. 363; Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397; 
The Queen, 40 Fed. 694, 696. 

Déplorable as the résulta were to the libelant, the law does not 
aflord him any redress, in the absence of any proof of fault in the 
owners or agents of the ship. 

Without considering, therefore, the other matters which hâve 
been so ably presented by counsel, I am constrained to dismiss the 
libel; but without costs. 



THE IDLEWILD.» 

THE HAVANA. 

EOBINSON et al v. THE IDLEWILD. 

SAME V. THE HAVANA. 

(District Court, S. D. New York. December 26, 1893.) 

WHABPAGB— TiTLB OP WhAKPINGBR— BSTOPPEL. 

Vessels which hâve made use of a wharf, whether under express or îm- 
plied contract, are not entitled to refuse payment of wharfage on the 
ground that the wharflnger is not the légal owner of the property. 

In Admiralty. Libels to recover wharfage. Decree for libelants. 
• Reported by B. G. Benedlct, Esq., of the New York bar. 



THE IDLEWILD. 629 

Owen, Gray & Sturges, for libelants. 

Goodrich, Deady & Goodrich, for The Idlewild. 

Mr. HotchMss and Mr. Middlebrook, for The Havana, 

BEOWN, District Judge. Thèse libels were flled to recover wharf- 
agie charges against the above-named steamships while they lay at 
the libelants' wharf ofE the foot of Court street, Brooklyn, in the 
early part of 1893. 

As regards the Havana, I find, that the receipt given on March 
24, 1893, to her owners, upcn the payment of $375 "in fuU for wharf- 
age to ApriL 17, 1893, or date of sale," must be construed in favor 
of the défendants, and as payment of wharfage up to April 17th, al- 
though the sale took place on April 2d; so that there remains nn- 
paid upon the Havana flve days' wharfage only, amounting to the 
sum of 132.75. 

The principal question litigated, is the right of the libelants to 
recover at aU, payment being resisted on the ground that the east- 
erly side of the wharf, where the vessels lay, encroached along its 
whole length by about six feet beyond the exterior bulkhead line, 
as established by law; and that the libelants not being the légal 
owners of so much of the wharf property, conld not recover wharf- 
age. 

The évidence shows that the libelants' testator became the owner 
in fee of a strip of land bounded on its easterly side by the estab- 
lished bulkhead line, and that Downing & Lawrence became the 
owners in fee of the land adjoining on the westward of the libelants' 
testator; that the latter in 1878, in conjunction with Downing & 
Lawrence, built the wharf in questioai, which is 24 feet wide, and 
f rom 300 to 400 feet long. The middle line of this wharf was the 
division line between the two owners. The easterly line of the 
wharf, as above stated, was built ont some six or seven feet beyond 
the proper bulkhead line. From that time untîL the présent, the 
libelants, or their testator, hâve been in the possessicoi and man- 
agement of the whole easterly half of the wharf, and in the ordinary 
use thereof for wharfage purposes, and hâve accommodated vessels 
there, coUecting the usual charges for wharfage. So far as the 
évidence shows, therç has never been any interférence by the state, 
or by the city authorities, with the libelants' possession, or collec- 
tion of wharfage. 

Under such circumstances. I do not see how the claimants are in 
a situation to raise the question presented. The Havana engaged 
wharfage under a spécifie contract with the libelants to pay at 
specifled reduced rates therefor; and it has received the benefit of 
its contract. No express contract is shown in the case cf the Idle- 
wild; but she went there in the ordinary course of business; has 
had the benefit of the facilities of the wharf buUt and maintained 
by the défendants, a part of which wharf is undeniably the libel- 
ants' property as against aU the world. Vessels had no right to use 
this wharf as against the libelants' consent. The circumstances 
import an implied agreement to pay wharfage, if not at the stat- 
utory rate of fées accruing to one who was strictly an "owner," 
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at least a reasonable charge tà^ such whàrfagé facilities as thé libel- 
ants actually furnished to the steamer. A. reasonable charge is 
proved to be not less than the single statùtory rate; and no objec- 
tion is made on this point No other person makes, or can make, 
àny claiïn for cctopensation for the wharf agè facilities afforded. So 
long as nëithèr the state nor city interfères with the libelants' pos- 
session, and letting of the wharf âge facilities, I see no reason why 
the vessels enjoying the use of it, should be entitled to dispute the 
libelants' right to a fair compensation, any more than a tenant 
should be allowed to dispute his landlord's title, as a défense against 
the payment of rent. Thèse viewS seem to me aJl implied, or directly 
asserted in the case of Wetmore v. Gaslight Co,, 42 N. Y. 384. 

There must, therefore, be a decree for the libelants as against 
the Idlewild for 19 days' wharfage at the rate of |5.43 per day, with 
interest; and against the Havana for the sum of $32.75, the balance 
abote stated. with costs. 



THE ALVAH. 

MOREIS V. THH ALVAH. 

(District Court, B. D. New York. February 2, 1894.) 

1. Shipping — Maritime Contract — Prkliminaby ob Unacthorizkd Con- 

TBACT— Confirmation^' 

A contraet blnds the shlp when It Is conflrmed by those who hâve au- 
thority, and the ship has actually entered upon the performance of It, al- 
though It may hâve been a contraet prellminary to a maritime contraet, 
or made by brokers actlng without sufficient authority. 

2. Same — Transportation op Cattle — Warhanty of Sufficient Ventila- 

tion—Damages FOR JPAIL0RE to PrOVÏDB. 

In a contraet for transportation of cattle, it is implied that the space 
allotted shail be sufflclently ventilated, and when the ship's brokers re- 
ported that the ship would Insure, but Insurance could not be efCected on 
cattle placed In a certain portion of a ship without additional ventilation, 
whlch the shipmaster refused to provide, Md, that the shipper was justi- 
fied In not furnishing cattle to flll such portion of the ship, and the ship 
was liable for the failure to transport the cattle, provided for by con- 
traet, but shut out by the ship's refusai to provide fm-ther ventilation. 

In Admiralty. Libel in rem for damages fcgr failure to transport 
cattle. Decree for libelant. 

Foster & Thomson, for libelant 
Convers & JSarlin, for claimants. 

BENEDICT, District Judge. This is an action against the steam- 
ship Alvah to recover damages for. a violation of a contraet of af- 
freightment. It appears that Brigham & Pillsbury, shipbrokers, 
daiming toi àct on behalf of the steamship Alvah, agreed with the 
libelant fOr the transportation of 374 head of cattle, in the steam- 
ship Alvah, from Boston to London. When the Alvah was ready 
to receive the cattle, the flttings for the transportation of the cattle 
were made, and a space for the transportation of 374 cattle ar- 
ranged. Of this space a part, being thé after part of No. 2 and No. 
3 between decks, was declared by the agent of the insurers of the 



THE ALVAH. 631 

cattle déficient in ventilation, and the master was required to pro- 
vide certain additional ventilators. Some of the required ventila- 
tors he put in; others h.e refused to put in. Thereupon the shipper 
declined to allow his cattle to be placed in the parts of No. 2 and 
No. 3 between decks. The remainder of the space was sufflcient 
for 332 head only. Thèse were taken and transported to London, 
and the freight paid thereon. The libèlant now seeks to recover 
damages sustained by reason of the nonshipment of 42 head of cat- 
tle, as was provided for in the contract The amount of the dam- 
age is claimed to be about $2,000. 

On behalf of the claimants, it is insisted that the contract made 
by Brigham & Pillsbury was not a maritime contract, but a con- 
tract preliminary to a maritime contract, and did not bind the ship; 
and, second, that it was made without authority. This point can- 
not avail, for the reason that the contract made by the brokers was 
afterwards conflrmed by those who had authority to bind the ship, 
and the ship actually entered upon the performance of the contract 
by taking on board cattle under the contract. After the perform- 
ance of the contract had begun, the ship became bound to its per- 
formance, and the libèlant can recover in admiralty against the ship 
for a violation thereof. 

The next ground of contention is that the évidence is that the 
master was ready and willing to take on board the number of cattle 
required by the contract. and the failure to transport the 42 head 
was owing to the refusai of the shipper to ship them. I think it 
cannot be doubted that. in a contract for the transportation of cat- 
tle, it is implied that the space to be allotted to the cattle for the 
voyage shall be sufflciently ventilated. If, therefore, the act of the 
insurance company in refusing to insure cattle placed in the after 
part of No. 2 and No. 3, without the additional ventilators, was justi- 
fled by the facts, the shipper was not bound to ship more than 332 
cattle, and can recover for the failure of the ship to transport the 
additional 42 head called for by the contract. TLie brokers report- 
ed that the ship would insure. This undoubtedly meant that 374 
head of cattle, if carried in the space allotted by the ship for their 
transportatioû. could be insured. As the fact turned out, insur- 
ance could not be eflected upon cattle placed in the after part of 
No. 2 and No. 3 between decks without additional ventilation, which 
the master refused to provide. This, I think, justifled the shipper 
in refusing to ship more than 332 head of his cattle, and rendered 
the ship liable for the damages sustained by the shipper by reason 
of the nonshipment of the 42 head of cattle that were shut out by 
leason of t]ie master's refusai to provide sufflcient ventilators for 
the space allotted to the cattle. 

The libèlant must therefore hâve a decree, with an order of réf- 
érence to ascertain the damages. 
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THB viola: 

HAWKINS V. THB VIOLAi 
(District Court, S. D. New York. December 18, 1893.) 

L Collision— Sail Vessbls— Ba.» Light— Bad Lookout— Mistakîe of Bbabino- 
The schooner M., boiind east In Long Island sound, came in collision 
wlth the schooner V., bound west, about south of Stonlngton light, the 
wind belng ifioderate (rom the northward. Upon conflict of testimony 
It was found that the M. was closehauled, and a little on the starboard 
bow of the V.^ which had the winc[ two or three points free. The night 
was clear and starllght. The V.'s llghts were seen at a considérable 
distance, but neither of the M. 's llghts were seen before collision, 
though looked for by both the master and mate, when the M. was first 
seen by them, only 200 yards away, when the Viola Improperly put her 
helm hard a-port and ràn Into the M. Held, both Hable,— the M. for not 
showing proper llghts;: 'tlie V. for not seelng the M., on such a night. 
In tinae to ayoid mistaie ^n the bearing of the V., and the conséquent er- 
roneons luir. 

%. Statotoby Construction— Carribbb* Act of Februart 18, 1893— Applibs 
Only to Cargo of thb Vbssel in FaulT— Ebpdgnanct. 

The gênerai words of a statute inay be limited to the subject-mattec 
to whlch the statute relates, as Indlcated by preceding or foUowlng words. 
Hdd, accordingly, that section 3 of the act of February 13, 1893, pro- 
viding that under certain conditions, "neither the vessel nor her owner," 
etc., "shall be held responsible for loss resultlng from faults In naviga- 
tion," àpplies only to the daims for loss to cargo on board the vessel 
In fault; the preceding and foUowlng words Indicating that the sttitute 
la dealing only wlth the relations between carriers and the cargo on 
board. Hdd, also, that this clause of the act Is not répugnant to the 
sixth clause, provlding that It shall not modify section 4283 of the Ue- 
vlsed Statutes; since the latter applles only to cases where à légal liability 
exists, and does not prescribe when aoy légal liablUty for a loss shall 
or shall not arise. 

In Admiralty. Libel by J. Clarence Hawkins against the 
schooner Viola for collision. Decree for divided damages. 

Owen, Gray & Sturges, for libelant. 
Wing, Shoudy & Putnam, for respondent. 

BEOWN, District Judge. On the 7th of November, 1893, at 
about 2 A- M., the libelant's schooner Monette, bound east in Long 
Island sound, was sunk, through a collision with the schooner 
Viola, bound west, at a point about south of the Stonington light. 
The above libel was filed to recover for the damages to the ïklo- 
nette and her cargo. 

The wind was moderate, from the northward. The Monette had 
been previously making a course of east half north, and claims to 
hâve been closehauled on her port tack. The Viola had been mak- 
ing a course of west half north, admitting that she had the wind 
a little free. Each was making some four or ûve knots an hour. 
If the Monette was closehauled, it was the duty of the Viola to 
keep out of her way. But the latter contends that the Monette 
also had the wind two or three points free, and that it was con- 
sequently her duty to keep out of the way of the Viola. For the 
latter it is also contended that the Monette, as she approached, 
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showed no colored lights, and that tlie collision was solelj the fault 
of the Monette, 

The master of the Monette was on the lookout forward, and testi- 
fies that both the Viola's colored lights were seen at a considéra- 
ble distance, and continued to be seen a little on the starboard 
bow, untU when about four or five lengths distant the red light 
was shut in and the green light only seen, still on the starboard 
bow; that the Monette then luffed a very little to the northward, 
80 that her sails trembled, to give thp Viola a little more room; 
but that the Viola, by a strong luff, turned to the northward and 
struck the Monette between the fore and main rigging, causing her 
to sink in a few minutes. 

On the Viola the mate was forward, and the wheelsman and 
captain aft. Nothing was seen of the Monette, according to the 
testimony of the mate, untU she was within two or three lengths; 
that is, less than 300 feet distant, when she was seen, as he says, 
about a half a point on the lee or port bow. She was immedi- 
ately reported to the captain, who at once gave the order "hard 
a-port," and the wheelsman immediately proceeded to put the helm 
hard down; but before the wheel was down the vessels struck. No 
colored lights were seen on the Monette at any time. 

The conflict of testimony in regard to the lights is embarrassing. 
Not long before, the mate of the Viola had gone forward to relieve 
the former lookout, who, at the same time, went aft to relieve the 
mate at the wheel. The first that he saw of the Monette was 
when she was some two or three lengths off, as he estimâtes; and 
then he did not see any colored light, nor any light, up to the time 
of collision, though the Monette passed partly across his bow. He 
reported her to the captain as showing no lights; the captain 
looked and saw the Monette, but no light. Upon this testimony, 
I must hold that the Monette's colored lights were not properly 
showing at that time. The Excelsior, 33 Fed. 554; The Eri, 3 Cliff. 
456; The Monmouthshire, 44 Fed. 697; The Drew, 35 Fed. 791, and 
cases there cited. 

I think the weight of évidence is to the efEect that the Monette 
was sailing practically closehauled, and that the Viola had the 
wind several points free. I am confirmed on this latter point by 
the f act that the sails of the Viola were fuU at the time of collision, 
though her wheel had been put to port, though not yet hard down. 
So small a vessel — ^less than a hundred feet long — would lufl pretty 
rapidly. The sails of the Monette, on the other hand, were shak- 
Ing at the time of the collision, from the effect of a slight lufl. 
I do not lay much stress on the testimony in regard to the angle 
of collision in the night. It was probably considerably less than 
eeven points. 

I am constrained to find that a good lookout was not kept up 
on the Viola. The night was clear and starlight, and the sea 
smooth. A vessel under sail, without lights, according to the testi- 
mony, could be seen a quarter of a mile off; and this is not con- 
tradicted. From the testimony before me in other cases, this 
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Séèmis to ïne a very moderate éstimate. Tet tke Mbnette was not 
seen, or reported, as thé mate estimâtes, till witMa a few lengths, 
when Qle^e was not time eyen to put the wheel liard over before 
cènisiriti. Had the Monette bèen seen, as she ought to hâve been 
sëëâ;";Wheh à quarter of a mile distant, I cannot doubt that the 
Viola' côuld easily hâve kept out of her way, even though no light 
was iseëii on the Monette. 

Therè is a conflict ôf évidence as to the bearing of the two ves- 
sels. The Viola claims that the Mouette was seen nnder her port 
bow: The witnesses for the latter testify that for a considérable 
period bëfbre the collision the green light only of the Viola was 
visible, showing that she was on the Viola's starboard bow. The 
failriifeof the Viola to notice the Monette untU she was so near, 
may wpll hâve led to imperfect observation and mistake as to the 
précisé bearing of thé Monette. ï àm constrained to find that 
the latter was in fact on the Viola's starboard bow, and that this 
mistake led to the collision throttëh the order given to port, in- 
stead bftb starboard, the Viola's hâin. This mistake was so near 
collision as not to be itself ascribed as a fault; for it was doubt- 
less the effect of the excitement in extremity. But as this arose 
in conséquence of the Viola's fault in not maintaining a good look- 
out, and of not seeing the Monette in time for correct observation 
of her course, and proper maneuvers, the latter fault precludes the 
Viola from the défense of error in extremis. The Elizabeth Jones, 
112 U. S. 514, 5 Sup. Ot. 468. 

As I flnd the collision was the resuit of fault on both sides, the 
damages and costs are divided. 



(January 16, 1894.) 

Sinçe the foregoing décision was rendered, the attention of the 
court has been caUed to the third section of the act of February 
13, 1893, (27 Stat c. 105, p. 445,) which provides as foUows: 

"Sec. 3. That If the owner of any vessel transporting merchandise or 
propèrty to or from any port In the United States of America sball exercise 
due diligence to make the sald vessel ia ail respects seaworthy and properly 
maniied, équlpped, and suppUed, (a) nelther the vessel, her owner or owners, 
agent, or charterers, sball become or be held responslble for damage or loss 
resulting from faults or errors in navigation or In the management of sald 
vessel; (b) nor shaU the vessel, her owner or owners, charterers, agent, or 
master be héld Ilable for losses arlsing from dangers of the sea or other 
navigable waters, acts of Gtod, or public enemies, or the inhérent defeot, 
qimllty, or vice of the thing carrled, or from insufflciency of pacliage, or 
seizure under légal process, or for loss resulting from âny act or omission of 
the shipper or owner of the goods, hia agent or représentative, or from savlng 
or attempting to save llfe or propèrty at sea, or from any déviation in render- 
ing such service." 

The answer allèges thât the Viola at the time of collision was 
engaged in transporting merchandise from ports in Canada to New 
York; and that her owners had exercised due diligence to make 
her in àll respects seaworthy and properly manned, equipped and 
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supplied. Evidence was giren to that effect Those facts are nOt 
denied, but are now admitted by the libelant; tbey were not re- 
ferred to on the previous argument. 

The défendant contends that the words of the first clause of the 
third section above quoted, are to be applied generally as respects 
ail claims against the vessel or owner arising from faults of navi- 
gation, including claims such as this for damages to other vessels 
and their cargoes through collision, as well as against claims for 
damage to cargo on board the vessel in fault. 

This construction would annul probably nine-tenths of ail the 
responsibilities of carriers by sea. It would involve a change in 
the law of shipping so radical and so wide-sweeping in its consé- 
quences, that I cannot believe it was the intention of congress to 
enact a change so revolutionary in the incidental manner, and in 
the connection, in which this clause appears in this act. Taken 
as a whole, the act seems to be dealing with the rights, relations 
and remédies between ships and owners transporting merchandise, 
and the cargo on board. The flrst two sections relate solely to 
bills of lading, and disable the owner from absolving himself or 
his vessel from responsibUity for négligence in the stowage, care 
or handling of goods; while the third section, treating in part of 
the same subject of bills of lading, purports to relieve the vessel 
and owner of part of their liability under the existing law, for 
faults of navigation. 

In the house of lords. Tord Halsbury, in the case of Insurance 
Co. V. Hamilton, 12 App. Cas. 484, 490, refers to "two rules of 
construction now firmly established as part of our law. • * • 
One is, that words, however gênerai, may be limited with respect 
to the subject-matter in relation to which they are used. The 
other is, that gênerai words may be restricted to the same terms 
as the spécifie words that précède them." See, Per WaUace, J., 
in TJ. S. v. Bufifalo Park, 16 Blatchf. 189, 190. 

The intention, which forma the goveming principle of the law, is 
to be extracted from the entire enactment. U. S. v. OoUier, 3 
Blatchf. 332. 

Upon thèse maxims of construction, the gênerai words of sec- 
tion 3 should be limited to the subject of the act, as shown by the 
words that précède and follow the clause in question, viz., the 
mutual rights and obligations between the carrier, the carrying 
vessel, and the goods carried. The third section is, moreover, ex- 
pressly confined to "vessels transporting merchandise;" thus ap- 
parently excluding tugs, passenger vessels, and possibly vessels in 
ballast Haid the statute designed a change in the gênerai princi- 
ple of maritime responsibility, such an exclusion would not hâve 
been probable. See In re Hohorst, (Dec. 18, 1893,) 14 Sup. Ct. 
221. 

The same view is to some extent further conflrmed by the sav- 
ing clause of the sixth section of the act, which provides, "that 
this act shall not be held to modify or repeal • • • section 
4283 of the Kevised Statutes, [limiting the whole liability of the 
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gMpownep to the value of his interest in the ship and the pend- 
ing freight,] or any other etatute deflning the liability of vessels." 
For altltough I do not perceive how section 4283 would in strict- 
ness be "modified or repealed" by eîther the broad or the more 
limited construction of section 3, the saving clause being as re- 
spects section 4283 apparently superfluous; stiU, there would be 
less reason for the careful préservation of section 4283 if congress 
had intended to Bweep away nine-tenths of the liabilities to which 
it is applicable. 

There cân be no doubt that by section 3 the act intended to ab- 
solve the vessel and owner from the daims of the cargo on board 
arising out of faults of navigation, under the conditions stated. 
Its plain language requires at least that much. The sixth sec- 
tion is nôt, I think, répugnant to the third; because section 4283 
doeS not at ail define, and waS not intended to define, the condi- 
tions under which a légal claim arises against the shipowner for 
any damage or loss therein ref erred to. It only provides, in effect, 
that whenever légal claimâ do arise against him for loss or dam- 
age, Ms liability shall not exceed the value of the ship and freight. 
To enlarge or to diminish by statute the cases in which légal claims 
for damage shaU be held to arise, is not, therefore, "to modify or 
repeal" section 4283. 

Thé fact that thé L. Mouette may not be liable for the damage 
to her own cargo, partly through her faulty navigation, does not 
affeçt her right to recover against the Viola for that damage; since 
thè Mouette rëmains baUee of the cafgo, and responsible as such 
for its proper care and delivery. 

A siihilar oral ruling upon the construction of this statute has 
bèen made by Judge Carpenter in the district Of Bhode Island, 
upon the hearing of exceptions to the libel. 

Decree accordingly» 



THE DOROTHY. 

DBVERMANN et al. v. THE DOROTHT. 

(District Court, S. D. New York. December 26, 1893.) 

Collision— East River— Crowding— State Statute. 

The steamboat H. was going up the Hast river, and was overtaklng 
a ferryboat. On the H. 's port hand lay, practically stationary, a car- 
float, whidi a tug had hauled out of a slip preparatory to taklng it 
alongslde. The H., In t>assing between the float and the ferryboat at 
a distance of some 50 feèt from the ferryboat, and less from the float, 
CoUided wlth the latter. Eeld, that the H. was in fault in needlessly at- 
temptlng to go between the other vessels, In violation of the state stat- 
ute whlch prohlbits steamboats from passlng eacïx other nearer than 20 
yards. 

In Admiralty. Libel by William Devermann against the steam 
tug Dorothy for collision. Libel dismissed. 

Henry D. Hotchkiss and Mr. Middlébrook, for libelants. 
Stewart & Macklin, for claimants. 
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BEOWN, District Judge. On the 9th of May, 1893, at about 5 :15 
P. M., as the side-wheel passenger steamer Havana was going up the 
East river in the beginning of the ebb tide, her port side, just for- 
ward of the paddle wheel, came in collision with the starboard cor- 
ner of a railroad iloat, off pier 41, which the tug Dorothy was taking 
alongside for the purpose of towing up the Harlem river. The Ha- 
vana suffered some damages, for which the above libel was flled. 
The Dorothy had shortly before taken the railroad float, laden with 
cars, from the slip between piers 40 and 41. The weight of testi- 
mony is that ehe pulled the float ont by a short hawser beyond the 
end of the piers, and headed her ùp into slack water, abreast of pier 
41, pointtng nearly straight up river; that the Dorothy had cast 
ofif her hawser, and was moving down on the New York side of the 
float, at a distance variously estimated at from 75 to 300 feet off 
pier 41, but that she had not yet fully made fast to the float, aiid 
was not in condition to commence towing at the time of the collision. 
The Havana had left passengers at Peck slip, and had thence paased 
under the bridge, about 150 feet from the New York pier, and was 
overtaking the Alaska, a Eoosevelt ferryboat, going up the river on 
the Havana's starboard side. 

The pilôt and master of the Havana testifies that as he passed 
Càtharine ferry, he saw the Dorothy on the port side of the float; 
that she came straight ont of the slip, turned down, and made a 
complelte circle in the river so as to head up; that he at first in- 
tended to go oh the New York side of her, but, seeing her tum in 
towards the New York shore, and also seeing two small sloops there, 
he concluded to go to starboard; that as he approached nearer to 
the float he saw that she had become still in the water; that he 
gave her two signais of one whistle, indicating that he would go to 
starboard, to which he got no answer; and that the collision wa» 
caused by the act of the tug in shoving the float's bow out into the 
river. This account of the navigation of the Dorothy is in such con- 
flict with the statement of the Dorothy's witnesses that I must re- 
gard it as mîstaken, and the resuit of some confusion. It is improb- 
able in itself, and could not possibly hâve been accomplished in the 
short time occupied by the Havana in going at the rate of 10 or 12 
knots an hour from the bridge up to pier 41, viz. in about two min- 
utes. The Dorothy's witnesses show that the float was in the edge 
of the eddy tide, very nearly stO, at the time of the collision, and 
for a few minutes before. They state that the Havana came very 
near to the starboard quarter of the stern of the float; and Mr. Dev- 
ermann, of the Havana, gives the final estimate of a distance suffi- 
cient to drive a team of horses between them. This agrées well with 
the estimate of the man on the umbreUa of the float, though the 
master of the Havana calls the distance 30 or 40 feet. 

I am satisfled that there was no shoving of the float's bows by the 
Dorothy out into the stream. It is contradicted by her witnesses, 
and there are no circumstances to indicate that there was any need 
of such a maneuver before she made fully fast. She was in the act 
of getting made fast in order to take the float up the Harlem river. 
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and the gçfsitjpii of ttefloat was the usual one, and a favorable one 
therefpr,: H ïi Js not at ail improbable thàt while so heading, in the 
edgeof,tlie;€îddyi,:tlie boat was moving a little, and the bow possibly 
swuing a littie to fltarboard. Some motion in the water is to be ex- 
pected» aii'd is: inévitable. The float wasi taken frpm the usual slip 
of the claimaht'^ line, and the pilpt of the Havana knew the usages 
of those boats in making up tiieir tows at that place. 

The real faolt was the fault of the Havana in tie undertaking to 
pass at suçh a epeed, amid more or less shifting waters, in the nar- 
row space between the Alaska and the float. A state statute pro- 
hibits a steamer from passing another steamer nearer than 20 yards. 
The Alaska was estimated by the master to be 40 or 50 feet on the 
starboard side, and tbe available space on the port side of the Ha- 
vana was evidently very muçh less. There was abundant room for 
the Havana had she chosen to keep astern of the Alaska until she 
had passed tl^e float, or had she chosen to go to starboard of the 
Alaska in mid river. The unnecessary attempt to go between the 
Alaska and the float, which was practically stationary, though prob- 
ably not entirely so, was at the Havana's risk. The Senator D. 0. 
Chase, 46 Fed. 874; The City of Chester, 24 Fed. 91. The tug and 
float were not under way. The Dorothy was not required to make 
any response to tiie Havana's signais, '(vhich were given to her only 
very shortly before collision; nor was there anything that the Doro- 
thy could hâve done, in the short interval after the signais were 
given, that would hâve been of any use in avoiding coUision. 

The libel must therefore be dismissed, with costs. 



SCOTT T. OORNELL STBAMBOAT CO. 

(District Cîourt, S. D. New York. Januaiy 22, 1894.) 

Collision— TuGS and Tows — Canal Boat Filled with Water — Liabilitt 
OF Tdg8 — DuTY TO Raisb Sunkbn Boat. 

One of a large flotUla of canal boats, while towlng, began to take In 
water, untlI ber decks were almost submergea, Although her condition 
was known to the tugs In charge of the tow, the towage contlnued, at the 
request of the master of the canal boat, untll she broke in two, thereby 
Injurlng Ubelant's canal bOat, F., whlch was astern of the broken boat. 
It betng found that the F. was leakJng, she was beached, and afterwards 
removed by respondent to flats, where she remained until sold by her 
owner for a nominal sum. HM, that It was improper to continue towlng, 
In a flotllla, a boat fllled With water, after her condition was Imown, and 
that such towlng was at the risk of the tug owner, and not of the other 
boats of the tow; that, after the canal boat was temporarily beached, 
her owner was bound to take charge of her withln a reasonable time, 
and was llable for any damage which may hâve accrued after the lapse 
of such reasonable time; that the tug .boat owner was liable for some 
of the damage to the canal boat's cargo; and that, Otiless the value of the 
canal boat, as ou old boat, was small, libelant was négligent lu making no 
attempt to ralse or repalr her. 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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In Admiralty. libel for collision. Decree for libelant 

Goodrich, Deady & Gkwdrich, for libelant 
Benedict & Benedict, for respondents. 

BEOWN, District Judge. The above libel was flled to recover 
damages caused by an alleged collision about 8 or 9 o'clock A. M. 
on Sunday, the 18th of June, 1893, between the libelant'a canal 
boat Favorite and the canal boat Pétrie, both loaded with ice, and 
both a part; of a flotilla of boats in tow of the respondents' tugs, 
coming down the Hudson river. Both boats were outside boats, 
on the port side of the third and fourth tiers, the Pétrie being 
about 12 feet ahead of the Favorite. Thèse boats had been taken 
into the tow on Saturday, the day previous. During the foUowing 
night the Pétrie, which was an old boat, had gradually filled with 
water, so that by 6 o'clock in the morning of Sunday, her decks 
were level with the water. Her condition at that hour, or previous, 
was known to the pilots in charge of the respondents' tugs. The 
Petrie's captain, however, desired that she should continue in the 
tow until it arrived at Rondout, about 15 miles below the place 
where the tow was at 6 A. M., and be run upon the flats at Rondout. 
The towing continued until between 8 and 9 o'clock; when only 
about six miles above Rondout, the Pétrie broke in two. The for- 
ward part of her deck came oiï (Cornwall v. The New York, 38 Fed. 
710, afflrmed), probably from the lift of the ice beneath, combined 
with the weakness of the boat, and the strain of the hawser upon 
the bitts attached to the deck, so that the lower part of the Pétrie 
drifted back, and her stem struck the Favorite's bow, the Petrie's 
bow at the same time plunging down. The Favorite and the Pétrie 
thereupon broke away from the rest of the tow, and drifted astern. 
The Favorite was soon picked up by one of the helper tugs and 
brought again to the tow; but before she was fully made fast to it, 
she was found to be rapidly filling, having then some three feet of 
water in her, and she was consequently immediately detached from 
the tow and taken to the bulkhead at the Ulster ice dock landing. 
She was so deep in the water that she touched bottom before she 
got quite alongside the bulkhead; but she was made fast thereto 
by Unes, and by 1 o'clock of that day was filled with water. Her 
captain remained with her until Tuesday, when he went to Rondout 
to request the respondents to put her in a more comfortable posi- 
tion, as she was afifected at the ice dock by the swell of passing 
steamboats, and on Tuesday morning had pulled down some spiles 
of the bulkhead to which her bow was fastened. She was there- 
upon removed by the respondents, either on Tuesday or Wednesday, 
first to the breakwater near Rondout, and afterwards to the flats, 
a mile or two below, at Port Ewen, where she remained several 
months, and in September was sold by the libelant for |25. About 
that time a hole some six inches in diameter was found on the bilge 
of her starboard bow, and a slanting spile fast in the mud was 
near the position of the hole. 
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Upon alltlie'ëvidènce In the càise, I corne to the followirig' conclu- 
sions: 

1. That the Favorite filled witlji, israter as 9, conséquence of the 
blow she received from the Petriè,' whether the hole on the star- 
board side of the bow was, or wasnot, made bj the Pétrie, or by 
any possible unevenness of the bottoni at the ice dock, or by the 
spile at Port ÈweiL 

2. That the Favorite, though an ôld boat, and not in first-class 
condition, was rèasonably fit for the' voyage, and is, therefore, not 
to be held in fault for fllling with water. 

3. That it was improper, and hazardous to the other beats in the 
tow. to continue to toW stich a boat as the Petrié was known to 
be, loaded with ice, and flîled with water, at least 15 miles after 
her condition was known at 6 o'clock on Sunday mi)rning; and that 
the continued towing of the Pétrie, instead of detachihg her and 
leaving her àt one of several places Where she might hâve been left, 
was at the risk of the respondents, and not at the risk of the libel- 
ant's boat. 

4. That the aècident to the Favorite was such as to break up lier 
voyage, and render the delivery of the boat and cargo of ice at 
î^éw York, where she was bound, impracticable. 

5. That the ice dock was a suitable place for the temporary land- 
îng of the Favorite, until her owner could take charge of her ; that the 
resp|ondents are answerable for any additional damage which she 
rbàf hâve sustained whîle lying there until the lapse of a reason- 
able time for the owner to take charge of her; and that the ôwner 
çannot rfecover for any additional damage after the lapse of such 
réasonable time. 

6. That some loss on the cargo of Ice on board the Favorite was 
a natural resûlt of the collision, for which the respondents are 
liable; whether partial or total, may be detemilned on the référ- 
ence. The New York, 40 Fed. 900. 

7. The évidence before me indicates that the Favorite could hâve 
been raised and repaired at a moderato cost, and does not juStify 
the conclusion that she had sustained damages équivalent to à total 
loss at the timé when she was landed at the ice-hoûse dock, or 
WitLin a réasonable time thereafter for her removal by the libelant, 
unless her value, as an old boat, was small, and that, if valuable, 
the libelant was négligent in practically abandoning the boat and 
cargo and making no attempt to raise or repair her. Towboat Co. 
V. Pettie, 1 U. S. App. 62, 1 0. 0. A. 314, and 49 Fed. 464; The 
HavUah, 1 U. S. App. 138, 1 C. C. A. 519, and 50 Fed. 333; Eailroad 
Co. V. Washburn, 50 Fed. 336. 

Decree for libelant, with référence to compute the damages on 
above principles. 
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KNAPP V. KNAPP. 

(District Court, D. Alaska. June 5, 1893.) 

FEDERAL Courts— JuKiBDicTioN—AcTioii at Law on Dkcrbb of Ditobcb. 
An action at law wiil lie in a fédéral court, upon a decree of divorce 
rendered by a state court of equity, to recover ail alimony accrued at the 
time of flllng tlie complaint. 

At Law. Action by Gtertrude Knapp against George E. Knapp 
on a decree of the superior court of the state of Washington, for 
Skagit county. Heard on demurrer to complaint Overruled. 

C. S. Johnson, fof plaintiff. 
Lyman E. Knapp, for défendant. 

TEUITT, District Judge. This is an action at law for debt, and 
îs based on a decree of said superior court, which is set out in haec 
verba in the complaint, as follows: 
"In the Superior Court of the State of Washington for the County of Skagit 

"Greorge E. Knapp, Plaintiflf, vs. Gertrud« Knapp, Défendant. (No. 1,538.) 

"Decree. 

"On this Ist day of February, 1893, this cause having been tried upon the 
Issues raised by the pleadings, and after such trial the court having made 
and flled Its flndings of facts and conclusions of law, whereby It appears: 
First. That both parties to this cause are entitled to a decree of divorce. 
Second. That the défendant Is entitled to the custody of the child, Matllda, 
iintil it should arrive at the âge of five (5) years, and thereafter until the 
further order of the court. Third. That plaintiff assign to the défendant a 
certain mortgage on land in Lincoln county, Wash., and coupon note col- 
latéral thereto, guarantied by the Vermont Loan & Trust Company, of the 
•face value of five hundred dollars, and that the défendant also hâve decree 
for an additlonal sum of three hundred ($300) dollars, and that the plain- 
tiff pay the sum of ten ($10) dollars per month for the support of said child: 
Now, therefore, it is heireby adjudged and decreed that a divorce from the 
bonds of matrimony be, and the same hereby is, granted to both parties; 
and that the marriage contract existing between them be, and the same 
hereby is, dlssolved, as to both parties. (2) That the défendant hâve the 
oare and custody of the child, Matilda, until it shall arrive at the âge of 
five (5) years, and thereafter until the further order of the court. (3) It is 
further decreed that the plaintiff assign to the défendant the coupon note, 
and collatéral mortgage thereto on lands in Lincoln county, Wash., and 
guarantied by the Vermont Loan & Trust Company, of the face value of 
flve hundred dollars. (4) It is further decreed that the défendant hâve and 
recover from the plaintiff an additlonal sum of three hundred ($300) dollars, 
and that défendant hâve exécution therefor. (5) It is further deoreed that 
the plaintiff pay the défendant, in monthly Installments, and payable on the 
flrst of each and every month, the sum of ten ($10.00) dollars, for the sup- 
port and maintenance of said child, commencing on the Ist day of March next, 
and that défendant hâve exécution therefor. (6) It is further decreed that 
each party pay his of her own costs of this suit. 

"Henry McBride, Judge." 

The complaint, after setting out this decree, then states that the 
plaintiff has duly complied with the directions thereof as to assign- 
ing to défendant the note and mortgage therein mentioned, but has 
whoUy faUed and neglected to pay said |300, or any part thereof, 
to plaintiff, and has failed to pay, or make provision for payment of, 
said sum of $10 per month, as provided in said decree; that said 
v.59F.no.6— 41 
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Btun of |300 is now due and owing, together with interest thereon 
from the Ist day of Febmary, 1893. The complaint further allèges 
"that before the hearing on this complaint can behad, to wit, on 
the Ist day of March, 1893, tbe first of said monthly payments of 
$10 -wilIUe due, and that on the Ist day of each succeeding month 
a pàymènt of f 10 will be due from défendant to plaintiff." It also 
allèges that said superior court hàd the jurisdiction and power to 
make said decree, and that the same is in fuU force and efifect, and 
has névér been reversed, satisfled/ or otherwise vacated. The prayer 
is for judgment for the sum of $300, with légal interest since Feb- 
ruary 1, 1898, and for the further sum ôf $10 per month, to be paid 
on the Ist day of each and every month, beginning on the Ist day 
of March, 1893, so long as said decree of said superior court shall 
remain in force, and for the costs and disbursements of the action. 
This complaint was âled on the 21st day of.February, 1893, and 
the deifendant has âled a demurrer thereto, in which the following 
grounds therefor are specified: (1) Tliat the court has no jurisdic- 
tion of the persoh or subject-matter pf the action; and (2) that the 
complaint does not state facts sufficient to constitute a cause of 
action. 

The question of jurisdiction of the court that rendered the decree 
upon Which this action is based is not raised by this demurrer, for 
that can only be done by a plea in the way of an answer. This 
court has jurisdiction of the person of the défendant, because he 
has not only been regularly served with process, but has also ap- 
peared in the case. 

The only question, then, which could be raised by this demurrer, 
and the only question presented in arguing it, is as to whether or 
not a complaint in an action at law for debt, based upon a decree 
of a court of chancery in a state court of gênerai jurisdiction for 
a spécifie amount of money, states a cause of action in a fédéral 
court in another state or territory. Upon first approaching this 
question, I was somewhat surprised to find that Mr. Bishop, in his 
véry leamed work on Marriage ajad Divorce, in treating of it, says, 
"The doctrine is believed to be gênerai, that an action at law wUl 
not lie for money deereed in a court of equity." 2 Bish, Mar. & 
Div. § 499. But the case of Hngh v. Higgs, 8 Wheat 697, to which 
lie refers as authority, has been overruled in Pennington v. Gibson, 
16 How. 65, where it is expressly held that in ail cases where an 
action of debt can be maintained upon a judgment at law, to recover 
a sum of money awarded by such judgment, the like action may 
be maintained upon a decree in equity, provided it is for a spécifie 
amount, and the records of the court are of equal dignity and bind- 
ing obligation. The other cases cited are from the courts of 
Massachusetts, and I hâve not been able to examine them; but 
under the clear statement of the law on the subject in Pennington v. 
Gibson, supra, which is reafQrmed in Nations v. Johnson, 24 How. 
203, 1 consider the question settled in the fédéral courts. I do not, 
therefore, feel called upon to investigate a line of décisions made by 
a state court, which, if not modified or overruled by the court that 
made them, are certainly at variance with most of the other state 
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courts, as well as the fédéral courts; for Black, in his very ex- 
haustive treatise on the Law of Judgments, (volume 2, § 962,) gives 
the following statement and rule of law: 

"The English law bas always sanctioned.the maintenance of actions at law 
upon decrees In chancery rendered In foreign countries, or in the colonies, 
when such decrees were merely fw the payment of a spécifie sum. But, in 
regard to the decrees of their own coiu;t of chancery, the rule in that country 
is fixed to the contrary. The law courts refuse to take cognizanee of actions 
on such decrees, for the reason that the court which made the decree can, 
wlthin its own Jurisdictlon, enforce it, and for this reason the action would 
be unnecessary. In the United States, some of the earller cases manifested 
a disposition to foUow the English rule in this respect But those décisions 
hâve been overruled, and it is now weU settled that an action of debt wiU lie 
in a court of law upon the decree of a domestic court of chancery, in aU cases 
where such decree directs the payment of a flxed, liquidated, and absolute 
debt in money." 

Freeman also gives the rule in equally emphatic language. 
(Freem. Judgm. § 434.) 
The constitution of the United States déclares that: 

"Full faith and crédit shall be given in each state to the public acts, records; 
and judicial proceedings of every other state; and the congress may, by gên- 
erai laws prescribe the manner in which such acts, records, and proceedings 
shaU be proved, and the efCect thereof." 

And section 905 of the Eevised Statutes provides the mode of 
authenticating the records and judicial proceedings of any state, 
territory, or county, and then déclares that: 

"The records and judicial proceedings, so authenticated, shall hâve such 
faith and crédit giyen to them in every court within the United States as they 
bave by law or usage In the courts of the state from which they are taken." 

In 1813 the celebrated case of Mais v. Duryee, 7 Cranch, 481, was 
decided by the suprême court, and in the décision the act of May 
26, 1790, is construed, and it is held that a judgment of a sister 
state is conclusive on the merits; that, for the purposes of plead- 
ing and évidence, it is entitled to the full dignity of a record; and 
that the défendant cannot, when sued on the judgment, deny the 
indebtedness which it recites, or the obligation it establishes, or im- 
peach its justice. Following the rule given in Pennington v. Gib- 
son, supra, I hold that an action of debt can be maintained on the 
decree set out in the complaint in this case, and that under the au- 
thority of Mills v. Duryee, supra, this decree is conclusive on the 
merits of the suit in which it was obtained, when admitted by de- 
murrer or failure to answer, or established by proof on the trial of 
the issues raised by a plea of nul tiel record, or such other plea as 
may be made. Black, in the Law of Judgments, (volume 2, § 958,) 
says: 

"At the common law, an action of debt will lie on a judgment as soon as it 
Is recovered, and witho.ut any regard to the plaintiff's right to talie out exé- 
cution; for the remedy by exécution is cumulative, merely, and the statute 
which gives this remedy does not impair the common-law right of action on 
the Judgment as a debt of record. Accordingly, in a majority of the states, 
the owner of a judgment may bring suit thereon in the same or any other 
coiu-t of compétent jm-isdiction, and prosecute it to final judgment, notwith- 
standing the collection of the original Judgment might still bave been 
enforced by exécution, and even although an exécution Is then outstanding." 
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Preeman, In Ms Law of Jndgments, (section 432,) shows tHe weîght 
of authorities to be in support of the common-Iaw rule. Both of 
thèse authors ïefer to the case of Pit^er v. Kussel, 4 Or. 124, where 
It is determined — 

"That thc/plalntiff cannot clalm a strict rlght to sue hls Judgment as often 
as he may choose, without showing any nccessity for such course." 

But thia case was entirely différent f rom the one at bar. It was 
an ^.ctioix brought in the cotmty court of Ben ton county, Or., upon 
à judgmènt in a justibe's court of Grant county, in that state; and 
the laws of Oregon havé a provision by which a judgment given by 
a justice of the peace may be docketed in the circuit court, 
and thereafter it must be enforced as a judgment of such circuit 
court. The judgment of a circuit court of said state can be enforced 
In any county thereof by exécution issued and sent to the sherifif 
of such county j and the law expressly provides that "exécutions 
may be issued at the same time to différent counties." Code Or. 
§ 274. Theré is aiso a provision tor making the lien of a judgment 
In one county of the state effective in any other. Therefore, it 
would seem to be entirely unnecessary to annoy a judgment debtor, 
and put him to heavy costs, by multiplying domestic judgmenta 
within the state of Oregon, unless some vaUd cause therefor can be 
shown. But the sanie reàsoning would not apply there against 
maintainlng an action on a judgment or decree of a sistér state. 
The complaint in this action allèges that the decree sued on Is in 
full force and effect, and has never been revised, satisfled, or other- 
wise vacated, and I think it présents a cause of action which this 
court has jurisdiction to try. The dèmurrer must therefore be 
overruled. But, 4n holding that the complaint allèges a cause of 
action, I do not décide that the plaintiff is entitled to ail she de- 
mands. It seems to me that, when sued on, the same gênerai rules 
of law should apply to this decree that would apply to an instru- 
ment of writing for the payment of money to become due in in- 
staUments, except that It has greater dignity, and must be given 
more faith and crédit, than a written obligation to pay could hâve. 
No action at law can be maintained upon such an instrument for 
any greater sum than the amotmt of the installments due at the 
time of commencing the action, and the statute of limitations be- 
gins to run from the expiration of the period flxed for the payment 
of each installment as It becomes due. De Uprey v. De Uprey, 
23 Oal. 352. 

The case of McOracken t. Swartz, 5 Or. 63, was a proceeding in 
the nature of scire facias. The verified motion, which, under the 
Code of Oregon, takes the place and answers the purpose of a déc- 
laration, set forth that on March 18, 1867, a decree was rendered by 
the circuit court for Marion county, in favor of the plaintiff and 
against the défendant, for the sum of $100 per ahnum from the 
date of said decree, to be pâid said plaintiff as alimony for the sup- 
port of herself and family. The first payment or installment of 
|lOO fell due March 18, 1868, and each succeeding year a like sum 
had become due, but no payment had ever been made upon the de- 
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crée. The motion alleged that, at the date of filing it, the amount 
due iipon said decree was |500 and interest. Tiiis was ail that was 
due then, and it was not claimed that an order for an exécution 
in any greater sum could be made. In Oregon, when such an order 
is made, it is entered in the journal of the court, and docketed as a 
judgment, and, to ail intenta and purposes, becomes a judgment. 

The elementary principles of the laws, and such authorities as 
I hâve found touching the question, ail négative the claim that flie 
plaintifiE in this action should hâve any greater relief than a judg- 
ment for the amount shown to be due upon the decree sued upon at 
the date of flling the complaint. The amount of interest allowed 
upon a judgment or decree of a sister state, when it is the basis of 
action in another forum, is determined by the laws of the state 
where the judgment or decree was obtained. In this case, judgment 
will therefore be entered in favor of the plaintiflf and against the 
défendant for the amount due upon the decree set out in her com- 
plaint at the date of flling, together with interest thereon according 
to the "laws of Washington, and for costs and disbursements, uniéss 
an answer be filed within such reasonable time as may be granted 
therefor. 



CHICAGO TRUST & SAV. BANK v. BENTZ et al. 

(Circuit Court, E. D. Louisiana, December 9, 1893.) 

No. 12,226. 

1. Courts — Statb and Fédérai— Confmctiko Jurisdictioït. 

The claim of mortgage bondliolders of a corporation to an équitable lien 
on the prpceeds of Insurance policies on the corporate buildings, by vir- 
tue of a stipulation in the mortgage for Insurance for their benefit, may be 
determined in a fédéral court, notwithstandlng the pendency in the Btate 
courts of suits wherein other bondholders seek the same relief. 

2. Same— Injunction. 

A fédéral court has no jurlsdiction to interfère, by Injunction against 
either party, wlth a suit previously brought in a state court by the liquida- 
tors of a corporation, upon Insurance policies in their possession and cov- 
ering the corporate îiuildings, although the complainants in the fédéral 
court claim an équitable lien on the proceeds thereof. Rey. St. § Î20; 
Whitney v. Wllder, 4 C. C. A. 510, 54 Fed. 554. 

In Equity. Suit by the Chicago Trust & Savings Bank against 
H. Bentz and others, liquidators of the Home Brewing Company. 
On demurrer to the bUl. Sustained in part, and overruled in part. 

Lazarus, Moore & Luce and F. B. Thomas, for complainant. 

A covenant In a mortgage, to keep the mortgaged promises insured for the 
benefit of the mortgagee, créâtes a spécial équitable lien upon the Insurance 
money, good against the mortgagor, privles, or third persons. Wheeler v. 
Insurance Co., 101 U. S. 439; In re Sands Aie Brewin? Co., 3 Bîss. 175; Crom- 
well v. Insurance Co., 44 N. Y. 42; Ames v. Rlchardson, 29 Minn. 330, 13 N. 
W. 137; Miller v. Aldrich, 31 Mich. 408; Bank v. Benson, 24 Pick. 204; May, 
Ins. §§ 380, 391; 2 Wood, Ins. § 119; 1 HU. Mortg. M 29, 30. 

The United States circuit court has jurisdiction to proceed against a liqui- 
dator or recelver appointed by a state court, and fix and détermine such 
équitable lien. Payne v. Hook, 7 Wall. 425; Lawrence v. Nelson, 143 U. S. 
215, 12 Sup. et. 440; Dwight v. Ballroad Co., 9 Fed. 785; Linton v. Mosgrove, 
14 Fed. 543; Bail v. Tompklns, 41 Fed. 486. 
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Not ladJspensi^ble that aU holders of mortgage bonds, secured under the 
mortgâg© act, shonld be made parties. Payne v. Hook, 7 Wall. 425; Story, 
Eq. PL î 89; West t. Bandall, 2 MaSon, 193; Wood v. Dummer, 8 Mason, 
308; Campbell T. Rallroad Oo., 1 Woods, 369. 

Dintienspiel & Hart, for defendaùts. 

BOARMÀN, District Judge. This is a suit in equity, for spécifie 
peijfonnance and injunction. It is now being heard on demurrer 
filed by défendants. The Home Brewing Company, a corporation 
domicUed in the city of New Orléans, I^uisiana, as an insolvent, 
went into liquidation, through proçess of the state courts, at New 
Orléans, in August, 1893. Previously, the plant and buildings had 
been destroyed by flre. Its principal assets consist of values evi- 
denced by several insurance policies in several companies named 
in the bill. H. Bentz and August Habernicht were made liquida- 
tors by the state court. The insolvent company, in order to se- 
cure funds for the construction of its buildings and plant, issued 
a first and second séries of bonds, amounting to about |80,000. 
The payment of thèse bonds was secured by a mortgage covering 
ail the buildings and plant of the company. The mortgage ré- 
cites that the buildings and plant should be insured for the bene- 
flt of the holders of thèse bonds, and the buildings and plant were 
insured in the several companies named in this bill. The com- 
plainants allège that, in pursuance of said récital in the mortgage 
act, the said insurance policies were to be, and should hâve been, 
turned over to the holders of bonds, and that such was the inten- 
tion of ail the parties to the mortgage contract; but that, through 
neglect or omission, on the part of the said company, said poli- 
cies were not so turned Over. Complainant allèges, further, tiiat, 
under the tenus of the mortgage act, an équitable assignment of 
said policies was intended to be made, and was, in law, made, to 
complainant and ail other holders of similar bonds, and that they 
are entitled to possession and custody of said policies. 

It is conceded that, at the time this biU was filed, the building 
and plant of the défendant company had been destroyed by fire, 
and that the said liquidators had begun suits in the state court 
to collect the indebtedness, as shown by the several policies, and 
to subject the proceeds thereof to their administration as liquida- 
tors. It is shown that several creditors of the said insolvent had 
intervened, in those pending suits, to secure certain équitable liens 
which they claim on the insurance fund, because they are holders 
of certain bonds similar to those sued on by the complainants in 
this suit. It is conceded, too, that the said several insurance poli- 
cies had not been turned over to the complainant, or any of the 
bondholders, and the said several policies were found in and among 
the assets of the défendant company, when liquidators were put 
in charge of the insolvent property. It seems that the bill asks 
no judgment for any sum of money. Possession of certain insur- 
ance policies, on which complainant seems to hâve an équitable 
lien, is sought by a decree for spécifie performance and injunction ; 
L e. the bill asks that the liquidators be prohibited and enjoined 



CHICAGO TRUST 4 SAV. BANK V. BENTZ. 647 

f rom making any disposition of money collected by them on the poli- 
cies of insurance, and complainant asks to hâve the several insur- 
ance companies enjoined and restrained from paying said liquida- 
tors any of the sums adjusted and found to be due the défendant 
insolvent company by said insurance companies. It is further 
sought to bave the court direct the issuance of subpoena and or- 
ders to the liquidators, commanding them to come before this court 
at a certain time, under penalty for disobedience, and then and 
there make full and true answer in the premises, and to conform 
to ail directions and orders of this court. 

The authorities cited by counsel for complainant show, abundant- 
ly, that this court bas jurisdiction to entertain and pass upon the 
équitable lien claimed on the fund arising from the several insur- 
ance policies. This jurisdiction is in the fédéral court, notwith- 
standing the pendency of the suit brought in the state court by 
the interveners, who hold and sue on some of the same séries of 
bonds as those of which complainant now seeks possession. But 
no authority is shown vs'hich authorizes this court to grant the 
injunctions against the insurance companies, or to stay, or in any 
way control, the proceedings by the liquidators in the state courts. 
Section 720 of the Revised Statutes says that "a writ of injunction 
shall not be granted by any court of the United States to stay pro- 
ceedings in any court of the state except where such injunction is 
authorized by any law relating to proceedings in bankruptcy." 
The appellate court for the flfth circuit bas recently held, in the 
case of Whitney v. Wilder, which went up from the eastern dis- 
trict of Louisiana, that the prohibition in section 720 "extends to 
ail cases over which the state court flrst obtains jurisdiction, and 
applies, not only to injunctions aimed at the state court itself, but 
also to injunctions issued to ail parties before the court, its oiHcers, 
or litigants therein." 4 C. 0. A. 510, 54 Fed. 554, 555; Peck v. 
Jenness, 7 How. 625; Dial v. Reynolds, 96 U. S. 340; and other 
authorities. 

It appears that the case presented by the complainant should be 
controUed by the principles laid down in the cases just cited, and 
that this court is without power to grant an injunction restrain- 
ing the insurance companies from responding to any judgment of 
the state court, or to issue orders or directions to the state court, 
to the liquidators, or to the litigants in the several suits pending 
in the state court. So much of the bill as seeks relief by injunc- 
tion against the insurance companies, or by orders to the liquida- 
tors, is denied and dismissed, and the restraining order hereto- 
fore granted set aside. 

The bill will be heard, at the instance of the attorneys for the 
oomplainants, on any matters not disposed of in this order. 
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ROBINSON T. HALL et al. 

(Olpcalt Court, B. D. North CaroUna. January 4, 1894.) 

Na U. , , 

L Nationai. Banks— iNsoLVBNcy—DiBECTORs—PKESONAii Liabilitt. 

Directprs wlll not be held personally liable for losses exeept in cases of 
activé or passive fraud or extrême négligence. 

2. SAiiB—PLBADiNa— Négligence. 

An allégation that the directors "permitted" loans to be made to one 
person in excess of 10 per cent, of the bank's capital Is not équivalent 
to an averment' that they knowingly permitted It, or that they could hâve 
ascertained the existence thereof by an examination of the t)ooks, and is 
insufftcieht to charge them with personal liabfllty for resulting losses. 

8. SAME— ËQTJIXT JURISDIOTION. 

An allégation that a director wlthdrew Ç1,000 from the bank, after 
knowledge of Its Insolvency, and Immediately before its suspension, states 
a matter renderlng him liable to an action at law, but is not a matter 
of equlty jurisdlctlon, and cannot be considered in an equity suit to charge 
him -with Personal liability. 
4 Same— DtJties of Dihectors— Concbaling Bank's Embareassmbnt. 

It Is no ground of personal liability, or even of censure, that directors, 
; knowlng of the bank's embarrassment, conceal the fa et from credltors; 
for such is their duty, imless the embarrassment Is such as to impera- 
tively detaand suspension. 

B. Same— Rbquihing Bonds of OfftcbBs. 

Directors hâve a discrétion, under Rev. St. § 5136, whether or not to require 
bonds of theh: ofllcers; and the omission to take a bond of a cashier 
who is a man of good repute and character, and of some visible prop- 
erty, does not of Itself render them personally liable for losses caused 
by his mlscondnct. 

In Equity. Bill by W. S. O'B, Eobinson, receiver of the First 
National Bank of Wilmington, N. C, against B. F. Hall, James 
Sprunt, D. G-. Worth, G. Herbert Smith, and James H. Chadbourn, 
directors of said bank, to charge them with personal liability for 
certain losses aJleged to hâve occurred through their négligence. 
Heard on demurrer to the bill. Sustained, and bill dismissed. 

Daniel L. Eussell, for complainant. 

Marsden Bellamy, Junius Davis, E. S. Martin, Ricaud & Weill, 
and Du Bmtz Cutlar, for défendant. 

SEYMOUR, District Judge. This is a bill brought by the receiver 
of a national bank against its directors, one of whom was also its 
président, calling them to acccoint for alleged négligence. It is 
heard upon demurrer. AU the allégations, distinctly made by the 
bill as amended, are to be considered as true, and the question to 
be answered is whether, upon his own showing, plaintiiî has made 
a case for équitable relief. 

The extent of the duty owing by national bank directors to their 
banks and to the credltors of such banks has not been accurately 
ascertained. Directors are not trustées, or insurers of the fidelity 
of the agents appointed by them. On the other hand, they are 
undoubtedly liable if personally guilty of fraud, or if they connive 
in the fraud of others, or permit it by criminal neglect of duty. 
They are also liable for failure to give ordinary attention to their 



EOBINSON V. HALL. 649 

officiai dutîes. What the ordinary attention required of them may 
be is the question that remains to some extent undetermined. "The 
degree of care required," says Fuller, C. J., in Briggs v. Spaulding, 
141 U. S. 132, 11 Sup. et. 924, "dépends upon the subject to which 
it is to be applied, and each case bas to be detemiined in view of 
ail the circumstances." "One must be very careful, in administer- 
ing the law of joint-stock companies, not to press so hard on honest 
directors as to make them liable for constructive defaults, the only 
effect of which woidd be to deter ail men of any property, and per- 
haps ail men who bave any character to lose, from becoming direct- 
ors of companies at ail. On the one hand, I think the court should 
do its utmost to bring fraudulent directors to account, and, on the. 
other hand, should also do its best to allow honest men to act rea-' 
sonably as directors." Sir George Jessell, in Re Forest of Dean 
Coal Min. Co., 10 Ch. Diy. 450, 451, cited by Fuller, G. J., in Briggs 
V. Spaulding, supra. 

Directors are not required to manage the affairs of their baûks 
personaUy. Rev. St. § 5136, subd. 8. The powers giren them by 
the législature are, to appoint officers of their banks, deflne their 
duties, fix the amount of their bonds, when bonds are required, and 
prescribe by-laws. Id. subds. 6, 7. They may also be directed, 
presumably by their by-laws, to personaUy exercise such incidental 
powers as shall be necessary to carry on the business of banking, 
or such powers may be exercised by the duly-authorized offlcers of 
the bank. Id. subd. 8. They are not required to réside at the 
bank's place of business, although they must lire in the same state. 
Unpaid, and usually engaged in other occupations, they are not ex- 
pected to give any large portion of their time to their duties as 
directors. The paid officers of the bank are hired to attend to its 
business, and intrusted with ail its détails. In practice, directors 
usually hâve periodical times of meeting, when they discuss the 
bank's business, and perhaps personaUy, or as members of a com- 
mittee appointed for that purpose, pass upon paper offered for dis- 
count. Usually, howcTer, the matter of ordinary discounts is in- 
trusted to either the président or cashier, or both. Directors are 
deemed to hâve done their duty if they sélect offlcers reputed to be 
compétent and trustworthy, and exercise a very gênerai supervi- 
sion over them. Courts will not ordinarUy give relief against direct- 
ors to the extent of holding them personaUy liable, unless in cases 
of active or passive fraud or extrême négligence. Mère neglect to 
fuUy inform themselves of the affairs of the bank, even to the ex- 
tent that they could be ascertained by an inspection cf its books, 
is not held to be gross négligence, unless, perhaps, in cases where 
grounds of suspicion of the good conduct of their officers exist, and 
hâve corne to their knowledge, or may reasonably be supposed to 
hâve been known to them. They are pecuniarily interested as 
stockholders in the faithful conduct of their offlcers, and it would 
be considered unjust for any slight reason to hold them further lia- 
ble to what in many eases would be the total ruin, by liabUity for 
the losses of the bank in case of its failure. 

In the case before us, there is no charge of fraudulent acts com- 
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mitted hf the directors. I pass over the allégation that défendant 
Smith withdrew $1,000 from the bank after becoming acquainted 
with its insolvency, and immediately before its suspension. This, 
If true, renders him liablefor an action at law to recover such pay- 
ment on the part of the receiver, but it is not a subject of equity 
jurisdiction. 

Some gênerai charges are made against the directors which do 
not profess, in the form in which they are stated, to be causes of 
équitable interférence. That the défendants, although knowing of 
the bahk's embarrassment for some months before its failure, care- 
fully concealed the fact from creditors, is not ground of censure. 
Such was their duty, if the embarrassment was not such as to im- 
peratively demand the bank's suspension. The averment that de- 
fendants withdrew a large part of their balances from the bank 
before its failure is too indéfini te in its statement of time to be 
worthy of serious considération. They knew that the bank was 
embarrassed some months before its failure, the bill says. The 
only avetment that gives dates is one which compares their balances 
a year preAdous to the failure with those at its date. Whether, in 
a forum of conscience, it shouldbe held that the duty of a bank 
director, as does that of the captain of a vessel, requires him to be 
the last one to leave his ship, need not be considered; nor need I 
notice what the bill seéms to statej but does not, that défendants 
informed certain favored creditors and stockholders of the flnancial 
condition of the bank. 

I corne to the averments relied upon by plaintiff; viz. that the di- 
rectors are liable because they f ailed to require Bowden, the cashier, 
to give bond; because they did not immediately upon the bank's sus- 
pension record three mortgages held by it, and because they permit- 
ted two loans to be made in excess of 10 per cent, of the bank's 
capital. Ail of thèse defaults, it is claimed, resulted in loss to the 
bank, and for the full amount of such losses the bill asks that the 
directors be held liable. 

1. An examination of the facts connected with the défalcations 
of Bowden, the cashier, shows that there was nothing in them that 
would hâve been likely to hâve attracted the attention of the di- 
rectors. The total capital of the bank — $250,000 — was in some way 
dissipated. An assessment on stockholders of 100 per cent, is re- 
quired, in addition, to make good the bank's losses. The amount 
that Bowden took was $9,783.90; and it was taken in such a way as 
apparently not to give an easy opportun! ty for détection. In Feb- 
ruary, 1889, Bowden paid one Field a debt owing to him by himself , 
by crediting him with the sum of $2,320 on his amount in the bank, 
without drawing his own check for the amount. A similar trans- 
action took place in July, 1889, the amount this time being $2,170. 
In April, 1889, and in November, 1890, Bowden let one Ford hâve, 
in the aggregate, $3,000 bank money, as a loan, and took the notes 
and accompanying mortgages in his own name. In May, 1891, 
Bowden, having received a check for $15,312.79 from a third party to 
pay a judgment of $14,000 and an overdraft of $1,312.79 due by the 
Pine Fibre Company to the bank, paid the judgment, and appropri- 
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ated the amount that should hâve been applied to the overdraft. 
It is not claimed that any of thèse transactions were known to any of 
the défendants, or that there were any circumstances that should 
hâve attracted their attention to them. Plaintifs contention is 
that défendants are liable simply becanse they had required no bond 
f rom him. The proposition, therefore, is that, in every case in which 
a bond is not required by directors from an ofifîcer of a national 
bank, the former are responsible for any loss caused by his conduct; 
in other words, the directors, by not taking a bond, became them- 
selves the bondsmen of the officer. 

But the statute (Eev. St. 5136) does not require them to take 
bonds of their oflScers; it only empowers them to, wisely leaving the 
matter to their sound discrétion. The question of whether directors 
are liable for failure to require a bond from a cashier was raised by 
the pleadings in Briggs v. Spaulding, supra, and was alluded to by 
the chief justice. If plaintifE's contention be correct, that circum- 
stance, of itself, would hâve been sufl3cient to hâve made the défend- 
ants in Briggs v. Spaulding liable to the losses arising from the 
cashier's misconduct. It was not overlooked, and judgment went 
in favor of ail the défendants. Nor was the omission to require such 
bond mentioned as ground of dissent in the opinion of the minority 
of the court. Holding that the directors are vested with sound dis- 
crétion in the matter of requiring, or not, the ofiQcers of their bank 
to give bond, I will consider whether there was anything to call 
especially for such a requirement to be made of Bowden. The only 
reasons for doing so alleged, are that he was largely indebted to the 
bank, and not possessed of any considérable property. I suppose 
the large indebtedness spoken of is the $9,783.90 already discussed. 
No other is charged in the bill to hâve existed. And of this indebt- 
edness, it is apparent, the directors were not informed. How much 
property Bowden possessed does not appear. It is fair to take the 
averment of his inconsiderable means as an admission that he was 
a person possessed of some visible estate. As the contrary is not 
alleged, we may suppose him, before the failure of the bank, to hâve 
been a man of good repute and character. If the contrary were 
true, it would hâve been the duty of the directors, not simply to 
hâve required a bond, but to hâve discharged him. Under the cir- 
cumstances alleged in the bill, I see no spécial reason for requiring 
a bond from him. 

2. Three several mortgages, from différent parties, had, by ar- 
rangement, been allowed to remain unrecorded. The bank sus- 
pended on the 24th of November, 1891. Plaintiiï avers that it 
was the duty of the directors, immediately upon such suspension, 
to hâve recorded such mortgages, and that they are liable for losses 
accruing from their failure to do so. But the bank was put in the 
hands of an examiner by the comptroUer of the currency on the 
26th of November, as appears by the second article of the amended 
bUl, and the court takes note of the fact that the 25th of November, 
1891, was a national holiday. Purthermore, while the bill states 
that about $6,000 was lest to the bank by reason of sundry dis- 
positions made of part of the mortgaged property after the bank 
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failôd, it does not state that such dispositions were made on eitlie* 
the 24thj 25th; or 26th of November, the only days during any 
parts of which the directors had control after the suspension of the 
bank. 

3. It is averred that défendants permitted loans to be made in 
excess of 10 per cent, of the bank capital to two différent persons, and 
that the bank will lose notless than $40,000 on such loans. But the 
permission spoken of seems to hâve been purely constnictive. There 
is no allégation that défendants knew that such loans had been 
made, or could hâve ascertained, by an examination of the books 
of the bank, their existence, or the fact that they èxceeded the 
permitted percentage of bank capital, or that there was any négli- 
gence on their part of any klnd. No fact appears in the Mil which 
would flx thèse défendants with liability for this violation of Rev. 
St § 5200. The word "permitted," as used by a pleader, cannot 
be construed to include knowledge. 

This, as I hâve said, is not a case in which fraudulent conduet is 
imputed to the défendants. As far as appears from the bill, the 
défendants may hâve given reasonable care and attention to the 
management of the bank. The refusai to require a bond of their 
cashier was a matter purely of discrétion. That they attended to 
the subject is évident from the fact that they required bonds from 
some of their ofScers, and did not from others. If the failure to re- 
cord the mortgages could be considered an error, it was evidently an 
inadvertence, — a mère failure, during a period of excitement, to at- 
tend to a matter of détail; what is caUed in admiralty an error "in 
extremis," which is not counted as a fault. The loans in excess of 
the percentage allowed were not brought to their knowledge. 

In the récent case of Briggs v. Spaulding, supra, it appeared 
that the directors of an insolvent national bank had held no meet- 
îHgs for years, exercised no supervision over the business or oflacers 
of the bank, and permitted it to be wrecked by a cashier from whom 
they had required no bond. Spécial circumstances were pleaded for 
each of the défendants, — ^iUness, absence from the country, short 
term of service of the recently appointed directors, — and the pleas 
were accepted. I call attention to the case, not because it décides 
this one, but for the reason that it seems to me a much stronger 
case of négligence than is averred hère, and because it illustrâtes 
the amount of care required from the directors of thèse institutions, 
and the reasonable excuses admitted for failure to detect the crim- 
inal conduet of their ofiBcers. In the présent case, to hold défend- 
ants liable would, it seems to me, be to lay down the obligations of 
bank directors with a stringency not only inconsistent with the 
récent adjudication of the suprême court, but inconsistent with the 
possibility of securing the services of compétent and prudent men 
as directors. I hâve not thought it necessary to consider the objec- 
tions made to the bill as a pleading. Without expressing any 
opinion upon its suflBiciency in form or statement, I hold that, upon 
the merits of the case stated by the bill, the demurrer must be sus- 
tained, and the bill dismissed. 
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CALDWELL v. ROBINSON. 

(Circuit Court, D. Idaho, C. D. January 22, 1894.) 

1. Public Lands— Indian Country— Settlements— Intercodbse Laws. 

The provision in tlie Intercourse act of 1834, (4 Stat. 729, § 11,) forbld- 
ding wliite persons from settling upon any lands "belonging, secured, or 
granted by treaty" to any Indian tribe, did not prohibit settlement upon 
lands in the Indian country outside of any réservation, and in which tbe 
only Indian right was tlie original right of occupancy at tbe will of tbe 
government. 

5. Samb— Oregon Lands — Rights Acquired tinder Provisionai, Govbrkment. 

By the provisions of sections 4 and 7 of the Oregon donation act, passed 
In 1850, ail rights to land whIch accrued under the prevlous provisional 
government of Oregon were recognized, but the grant was finally to 
pass to the settler only by a compliance with the conditions prescribed by 
the act. 

8. Samb — Donation Act— Région Coverbd. 

ïhe provisions of the donation act recognizlng clalms arising under the 
provisional government were not limited to lands lylng west of the Cas- 
cade mountains, but extended to the whole territory as then existlng. 
The provisions for surveys and disposai of public lands were at first 
so limited, but were afterwards extended to lands east of such moun- 
tains. 11 Stat. 293. 

4. Same— Indian Réservation — Vested Rights — Constitutional Law. 

A settler who acquired rights under the provisional government, and 
afterwards complied with the conditions of the donation act, in so far 
as he was not forestalled by the land offlcers, but who was refused a 
certiflcate and patent, acquired a vested right whlch congress could not 
afterwards treat as a mère right of occupancy; and, although the land 
was subsequently included in an Indian réservation, the government offi- 
ciais could not disturb the possession of bis grantees. 

6. SÂme— Courts— Enjoining Public Officbrs 

The offlcers or agents of the Interior department may be enjoined from 
unlawfully ejectlng a person having a vested right to the possession of 
lands. 

In Equity. Suit originally brought in a state court by William 
A. Caldwell to enjoin Joseph Robinson, an Indian agent of the 
United States, from forcibly ejectlng him from the possession of 
certain lands in the Nez Perce Indian réservation. On motion to 
dissolve an injunction granted by the state court. Denied. 

James W. Reid, for complainant. 
Fremont Wood, U. S. Atty., for défendant. 

BEATTY, District Judge. This cause was removed from the 
state court, wherein an order had been made enjoining défendant 
from ejectlng the complainant from certain lands. The motion 
for dissolution of such order being called, the parties, stipulating to 
eubmit the cause upon its merits, agreed to a statement of facts, 
among which are: 

That William Craig, a citizen of the United States, with his wife, 
an Indian woman, in the year of 1846, settled upon the tract of land 
in controversy, containing 640 acres, situated within the Nez Perce 
Indian réservation in the state of Idaho, but at the time of settle- 
ment within what was Oregon territory; that they resided upon and 
cultivated said land from such settlement until 1869; that on June 
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4, 1855, said Oraig filed in the proper land office the notice of his 
claim to such ^and, and a description thereof,; under the act of Sep- 
tember 27, 1850, (9 Stat. 496,) commonly Imown as the "Oregon 
Donation Act," and at the same time madè and filed in said land 
office his proof •of résidence upon and cultivation of such land for 
four years; that by mesne conVeyance complainant is now in the 
possession of and claims to own the undivided one-half of the land, 
the légal, title being still in the governiflent; that défendant is the 
Indian agent in charge of such réservation, and that only as such, 
and under instructions from his superior offlcers of the interior de- 
partment, his actions in this taatter were taken. 

1. The défendant claims that Craig's settlement was void, be- 
cause at Ûie time made the 'Indian title" to the land had not beeu 
extinguished. That title was only such as attached to the unsettled 
and unoccupied public domain which had not been designated by 
congress for some spécial purpose, for, so far as appears, the land 
in question had not been so designated prior to such settlement. 

It is unnecessary to now indulge in any reflections upon the Sys- 
tems of ethics which governéd the Christian world in the acquisition 
ôf this country. Our aggressîons upon the rights of the native race 
may continue to be, as they hâve been, a subject for pathetic song, 
and for the casuist's pen, but not one for présent considération. 
It has long been settled that the Indians had no title to this conti- 
nent which we f elt bound to consider during th.e process of its acqui- 
sition. When the Christian princes of Europe commissioned their 
subjects upon voyages of discovery, it was not doubted that ail lands 
found by them in the possession only of the heathen could lawfully 
• be taken by the discoverer,! and from then until now the Indian 
héritage has been transferred from one government to another, and 
to their subjects, in total disregard of any claim or title thereto by 
the natives. From the Mississippi river to the "South Sea" the 
country was claimed undér an absolute title by the governments of 
France and Spain. Their title passed to the United States by 
treaties with France in ié03 and with Spain in 1819. The only 
right ever conceded to the Indian was that of occupancy, which 
has generally proven to be the merest shadow of a right when it 
became inconvénient to the dominant race. 

This question is f ully rftviewed by Chief Justice Marshall in 
Johnson v. McIntosh, 8 Wheat., where, upon page 585, it is said : 

"It has never been doubted that élther the United States or the séveral 
çtates had a clear title to ail the lands within the boundary lines described in 
the treaty, [with Great Britain, 1783,] subject only to the Indians' right of 
occupancy, and that the exclusive poWer to extinguish that right was vested 
iii that government, which might constitutionally exercise it" 

And on page 587: 

"The United States thep havè uneiqulvocally acceded to that great and broad 
rule by which Its clvilized inhabltants now hold this country. They hold 
and assert In theiiiselves the title by which it was acquired. They maiutain, 
as ail others hâve maintained, that discovery gave an exclusive right to extin- 
guish the Indians' title of bocjpancy, either by purchàse or conquest; and 
gave also a right to such a degree of sovereignty as the circumstances of the 
people would allow them to ejtercise. The power now.possessed by the gov- 
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ernmfent o( the United State» to grant lands resided, while we were colo- 
nies, in the crown, or Its grantees. The valldlty of tlie title given by either 
lias never been questioned by dut courts. It bas been exercised unlformly 
over territory in possession of the Indians. The existence of this power 
must négative the existence of any right which may conflict with and con- 
trol it" 

The land in controversy havîng never, prior to its settlement in 
1846, and, as we shall see, never prior to 1855, been within any 
government réservation, it would seem clear that the only title 
the Indians had to it was that of such occupancy as they had to 
unoccupied public lands in gênerai, and that this right they held 
only by the voluntary consent of the government, which it might 
modify or extinguish, as it desired. 

Attention has been called to the intercourse act of June 30, 1834, 
<4 Stat. 729,) deflning the country west of the Mississippi river as 
"Indian Country." By section 11 it prohibits ail white persons 
from settling upon "any lands belonging, secured, or granted by 
treaty with the United States to any Indian tribe." It does not ex- 
clude other lands from such settlement, but, on the contrary, the 
réservation of certain lands from settlement would imply authority 
to occupy those not so reserved. Moreover, the act contemplâtes 
the résidence of whites in the Indian country, for its chief object 
seems to be to so regulate their intercourse with the Indians as to 
prevent strife and disorder between the two races. 

The two cases — U. S. v. Cook, 19 Wall. 591, and Leavenworth, L. & 
O. R Co, V, U. S., 92 U. S. 733— cited by defendant's counsel are 
concerning lands within Indian réservations, and cannot be con- 
sidered controlling in this case. This right of gênerai occupancy 
to the public domain is quite différent from that given the Indians 
when a spécial réservation is by law or treaty assigned to them; 
this the government treats as something tangible, and of it they are 
never deprived until they relinquish their claim. AU public lands, 
including any Indian title thereto, being under the control of the 
government, it must foUow that any right which Craig may hâve ob- 
taîned to the land must hâve been through the laws of the govern- 
ment, and any laws which granted him such right must at the same 
time hâve operated to extinguish the Indian title thereto. It re- 
mains, then, to inquire by what, if any, laws or authority Craig's 
settlement was made. 

2. Prior to our treaty of June 15, 1846, with, Great Britain, the 
territory of Oregon, including what now constitutes the states of 
Oregon, Washington, and Idaho, was, by treaties of 1818 and 1827 
with Great Britain, "open and free to the citizens of both powers." 
While in this condition, the people of Oregon, in 1845,organized a 
provisional government, through which any résident of the territory 
was allowed a land claim of 640 acres. After our government ob- 
tained undisputed control of the country, it adopted, in 1848, a 
territorial organic act for Oregon, by which the land laws of the 
provisional government were revoked. By section 4 of the said do- 
nation act it was provided that "there shall be and hereby is grant- 
•ed" 640 acres of land to married persons who should comply with the 
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provisions of the act "so as to entitle them to thé grant as aboYe 
provided, whether under the late provisional government of Oregon 
or sincé;" and by section 7, that "at any time after the expiration 
of fouF years from the date of such settlement, whether made under 
the laws of the late provisional government or not, shall prove," etc. 
Thus congress recognized ail rights which had accrued under the 
provisional government, but the grant was flnally to pasa to the 
settler oniy by a compliance with the conditions prescribed by the 
âonatiqh act. 

3. Défendant interposes the objection that this act applied only 
to lands west of the Cascade mountains, hence not to those in ques- 
tion, which are east of that range. Section 3 provides for the sur- 
vey only of the lands west of the Cascades; section 10 grants two 
townships therein for university purposes; section 7 of the amenda- 
tory act of rebruary 14, 1853, (10 Stat. 158,) provides for appoint- 
ment of land oAScers for the same territory; and by act of May 29, 
1858, (11 Stat. 293,) it is directed that "the existing laws relating to 
the survey and disposai of the public lands in the territories of 
Oregon and Washington west of the Cascade mountains" are made 
appBcable to the country east of those mountains. Thèse provi- 
sions,, considered alone, give some support to defendant's view, and 
possibiy indicate that congress, by its last act, so construed its first. 
Oonsidering, however, the whole act, it clearly appears as intended 
to apply to the entire territory. It is reasonable to conclude the 
survey was limited to the west. because most accessible. Neither 
was it needed then in the eastern part, which was little inhabited, 
while the purpose of the âct of 1858 was to extend the surveys, not 
the act, to the entire territory. The donation act recognized the 
claims made under the provisional government, and there can be 
no pretense that they were limited to the western part of the terri- 
tory. 

In a contest over land lying east of the Cascades, in which the do- 
nation act was involved, no claim was made that the act was limited 
to the west thereof, (Missionary Society v. Dalles, 107 U. S. 336, 2 
Sup. et. 672,) and so far as observed in the administration of the 
law it was treated by those enforcing it as applicable to the whole 
territory. It must be held applicable to the land in question. 

4. What were the requirements of the donation act, and were 
they complied with by Craig? As required by section 4, he was 
a citizen of the United States. He and his wife were résidents of 
the territory, and they "resided upon and cultivated the land for 
four consécutive years" immediately prier to June 4, 1855. By sec- 
tions 6 and 7, certain notices were to be served by the settler upon 
certain ofacer8,'one within three and the other within twelve months 
after the survey of the lands, and "at any time after the expiration 
of four years from date of settlement shall prove by two disinter- 
ested witnesses the facts of continuéd résidence and cultivation 
required by the fourth section of this act." By section 6 of the 
amendatory act of 1853 the notices were required "in advance of 
the time when the public survey shall be extended over the particu- 
lar land claimed by" the settler, and the time in which to make 
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tkem was by another amendatory act of July 17, 1854, (10 Stat 305,) 
extended to December 1, 1855. On June 4, 1855, Craig gave the 
notices required, and at the same time made the proof demanded by 
section 4 of the original act. By section 7, a certificate for patent 
should be issued at the time of making this proof, but it appears 
the register and receiver of the land ofQce, who by law had sncceed- 
ed the surveyor gênerai, notifled Craig of the receipt of his proof; 
that it was satisf actory, but that his certificate could not be issued 
untii after the public survey, which was not made untn 1870, prior to 
which Craig and his wife had conveyed their title and had died. 
At the time of this survey the purchaser from Craig had the land 
surveyed by the govemment surveyor, and paid him therefor. His 
subséquent application to the land department for his patent 
was refused, because — ^First, the proof was not accompanied by the 
affidavit required by section 12, to the eflect that no sale of the land 
or contract of sale had been made; and, second, that no certifi- 
cate, as required by section 7, had been issued. The affidavit re- 
quired by section 12 (based also upon a provision of section 4) ap- 
plied only to settlements made subséquent to December 1, 1850, 
and the provision of section 4 was repealed by section 2 of act of 
1854. By Barney v. Dolph, 97 U. S. 652, it is held that the settler 
may, after having performed ail the acts required, sell his claim. 

From the foregoing it will be seen that by some means Craig had 
informed himself of the fréquent changes in the law, and with which 
he complied in every particular except — First, his proof of résidence 
and cultivation may hâve been prématuré; and, second, that he 
did not procure his certificate at the time of making his proof. Are 
thèse fatal defects? There is nothing in any of the acts that di- 
rectly indicates that the proof should not be made prior to the sur- 
vey. Its chief obiect is to show the settler's compliance with the 
law. Having done so, why should he not be permitted to show it, 
and thus, as far as he can, perfect his title? It cannot be seen 
how the government or others can be damaged by it. The govern- 
ment should hâve notice of any claim upon its lands, that other dis- 
position may not be made of them. Had it been deferred until 
after the long-delayed survey, the settler might hâve been charged 
with lâches. The land depaxtment did hold (Ex. B, Defts.' Ans.) 
that "the fact that William Craig filed his notice in 1855, and allowed 
the matter to rest untU 1869. when he died, without making any at- 
tempt to perfect his claim under the donation act, is évidence that 
he intended to abandon his claim." It would be a good reason for 
delaying the proof until after the survey, had the act required that 
such claims must be taken by légal subdivisions, but by a fair con- 
struction of the acts the settler is not so limited. That the cer- 
tificate was not issued cannot be charged to the neglect of Craig. 
He had complied fuUy with the law. His grantees hâve asked for 
the certificate and a patent, and the government has refused. I 
am unable to see what more the settler could or was required to do. 

The question being in the condition shown by the foregoing state- 
ment, the govemment, on the llth day of June, 1855, (12 Stat 957,) 
entered into a treaty with the Nez Perce Indians, by which the 
v.59F.no.6— 42 
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re8ervatibn,.witMn the limits of which tliis land lies, was assigned 
to théni. Article 10 is as foUows: 

"The Nez Perce Indlans having expresséd In councll a désire that William 
Oralg should continue to live with them, he having uniformly shown liimself 
theh: frlend, it Is further agreed that the' tract of land now occupied by hlm 
and deaçrlbed in lis notice to the register and receirer of the land ofllce of 
the territory of Washington on the fourth day of June, last, shall not be con- 
sidered & part of the réservation provided for in this treaty, except that It 
shall bè subject in common with the lands of the réservation to the opéra- 
tions of the intercourse act" 

This article was subsequently adopted and ratifled by congress. 
It containèd a notice to that body that Craig claimed the title, and 
not a mei^ right of occupancy, to thèse lands, under laws absolutely 
granting him such right by his compliance with their provisions, 
and the notice referred to in the treaty as flled in the land ofiËice 
with his proof, would show, not only his claim to the land, but also 
his compHance with the law. Although congress had such notice 
of the claim, and recoghized Craig's rights to the land as claimed by 
him by ëxcluding it from the réservation, it bas since, by two acts, 
treated the claim of Craig as a mère right of .occupancy. 

By the treaty of June 9, 1863, (14 Stat. 647,) it was provided 
that the eûtire réservation, within which is this said land, was set 
apart to the Indians for their exclusive use, and that no white man 
should "be permitted to réside upon the réservation;" anîd by the act 
of March 8, 1873, (17 Stat. 627,) Craig's rights are expressly con- 
strued as a mère right of occupancy. That congress had the right 
to thus cohtrol the land, even to the canceUation of Craig's right 
and claim thereto, the cases of Frisbie v. Whitney, 9 Wall. 187, and 
the Yosemite "Valley Case, 15 Wall. 77, are invoked, It was, in 
elîect, held in those cases that under the pre-emption làws the set- 
tler's païtiàl compliance therewith, and his manifested willingness 
to fuUy comply, did not give him such a vested right as estopped 
congress, prior to his full compliance, from making such other use 
or appropriation of the land as would operate to prevent him from 
procuring title. 

Careful examination of the Yosemite Valley Case, where the 
question is fully reviewed, wiU show that the rule applicable to pre- 
emption casés will not hold in one like this. It proceeds upon the 
theory tha,t under the pre-emption law, the government does not 
enter into any agreement to convey to the settler the land he locates 
upon until it shall hâve allowed him to complète his entry and claim 
by the payment of the government price for the land, and it also 
allows him the préférence over others to buy the land when it 
shall be offered for sale, and that at any time prior to that the 
government may withdraw this privilège, and dévote the land to 
any other use. The court says, (page 87:) 

"Until siich payment and entry, the acts of congress give to the settler 
only a privilège of pre-emption In case the lands are ofCered for sale in the 
usual manner; that is, the privilège to purchase them in that event in préfér- 
ence to others. The United States by those acts enter into no cod tract with 
the settler, and incur no obligation to any one, that the land occupied by 
him shall even be put up for sale. They simply déclare tliat, in case any 
of their lands are thrown open for sale, the privilège to purchase them in 
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limited quantities, at flxed priées, shall be flrst given to parties who hâve 
settled upon and Improved tliem. The législation thus adopted for the bene- 
fit of settlers was net Intended to deprive congress ot the power to make any 
other disposition of the lands before they are offered for sale, or to appro- 
priate them to any public use." 

And upon page 94: 

"It seems to vs little less than absurd to say that a settler or any other 
person, by acquiring a rlght to be perferred in the purchase of property, pro- 
vided a sale is made by the owner, thereby acquires a right to compel the 
owner to sell, or such an Interest In the property as to deprive the owner of 
the power to control Its disposition." 

The court illustrâtes the différences between pre-emption cases and 
those under laws where the government does enter into a direct 
agreement to convey the title upon compliances with the prescribed 
précèdent conditions, by a considération of the case of Lytle v. 
Arkansas, 9 How. 314. This was under the act of May 29, 1830, 
(4 Stat. 420,) which, by its ûrst section, proYided "that every settler 
or occupant of public lands prier to the passage of this act, who is 
now in possession and cultivated any part thereof in the year 1829, 
shàll be and he is hereby authorized to enter" the same upon making 
due proof of the pertinent facts. The settler had complied with the 
law as far as he could, but the land department refused him title, 
and the court said that "it is a well-established principle that when 
an individual, in the prosecution of a right, does everything which 
the law requires him to do, and he fails to attain his right by the 
misconduct or neglect of a public officer, the law will protect him," 
and proceeded to award the title to the settler as against the state 
claiming under a subséquent grant or act of congress; and in the 
Yosemite Valley Case, on page 91, the court says of the Lytle Case : 

"There is no question about the correctness of the doctrine hère an- 
nounced. It is only a familiar principle which Is stated,— that where ono 
offers to do everything upon which the acquisition of a right dépends, and 
is prevented by fault of the other side, hls right shall not be lest by his 
failure. The principle only applies when, by law or contract, the acquisi- 
tion of a right is made dépendent upon the performance of certain specifled 
acts. There can be no such thing as the acquisition of a right of pre-emp- 
tion — that Is, of a right to be preferred in the purchase of property of the 
United States— until sueh property is open for sale. In the case from Arkan- 
sas the law of 1830 authorized the entry and sale of the land to the occu- 
pants and cultivators. It prescribed certain things to be done to entitle 
them to purchase. Thèse things were done, or would hâve been done if 
the offlcers of the government had not failed in tlieir duty." 

It is too évident for discussion that the différent conclusions 
reached in the two cases are due solely to the différent statutes upon 
which they rest. The earlier case is based upon a statute which 
gave the settler the absolute right to the title upon compliance with 
certain conditions, while by the statute involved in the later case no 
such right was granted. 

The granting clause in the donation act, while not a grant in 
praesenti, borders closely on it. It reads : "Thei'e shall be and 
hereby is granted," etc., to every settler who shall comply with the 
act. If, under the law of 1830, the settler who complied therewith 
as far as permitted by the offlcers was entitled to his land even 
against a subséquent grant by the government, this court is justified 



^60 FEDERAL REPORTER, VOl. 59. 

in tlié èonciiisîo» that It hàs reaclied,— that by Craîg's compliance 
with the. donation act, in so far as he was not forestalled by gov- 
ernment ofScials, his right became a vested one, and thus passed 
beyond the control of congress. 

The plat of the suryey of the land made by the govemment sur- 
veyor did not correspond exactly with the description of ix as giveu 
by Oraig. I think it should be surveyed as described in the notices, 
but substahtially as occupied and cnltivated; and to the undivided 
one-half thereof complainant is entitled to retain the possession. 

The défendant is the agent of the secretary of the interior. The 
power of the court to enjoin his agents has not been discussed. 
Cfenerally the oflicers of the departments cannot be controlled by 
injunctions or mandamus while acting in a judicial capacity, in 
which their judgments are to be based upon a considération of facts; 
but in this case the action of the land department involved a con- 
struction of law, which is not subject to the same rule. It is held 
in Noble V. Bailroad t!o., 147 U. S. 165, 13 Sup. Ct. 271, that such 
ofBcers may be enjoined from the performance of an unlawful act. 
If the complainant is lawfully in the possession of the premises, 
it would be unlawful for défendant to forcibly eject him, and he may 
be restrained from so doing. 

The injunction granted by the state court wUl be continued as 
prayed by complainant. 

The court appréciâtes the baneful results that may foUow this 
conclusion. It leaves a tract of land within the réservation subject 
to the occupation of white men, which is contrary to the wise policy 
of the govemment of excluding them as far as possible. Œadly would 
the court aid the Indian department in such exclusions, for there 
is nothing in the management of the Indians which results in so 
much annoyance as the résidence among them of the whites, and 
especially of the lawless and abandoned; but, being convinced that 
the govemment, by its laws, authorized this settlement, and after- 
wards ratified it, my convictions are foUowed, regardless of con- 
séquences. The matter being important, I présume and hope it will 
be reviewed by a higher court. Theref ore, in the absence of counsel, 
it is directed that défendant bave time, until otherwise ordered, 
in which to file his bill of exceptions, or take any necessary steps 
for a review of the cause by the proper appellate court. 



QUAKER CITY NAT. BANK v. NOLAN COUNTT. 

(Circuit Com-t, N. D. Texas. January 31, 1894.) 

No. 1,487. 

1. CoTJNTT Bonds— Innocent Pchchasbrs— Notice dp Records. 

When the laws or constltutlonal provisions relating to the Issuance of 
county bonds point to the county records as évidence of facts required to 
authorlze their Issuance, such records, and not the récitals in the bonds, 
must be looked to by ail persons proposing to deal in them. 

2. Same— Validitt— CoNSTiTUTiONAL Requieembnts. 

County bonds are invalld, even in the hands of bona flde purchasers, 
when issued without compliance with a constitutionaï requirement that 
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provision shall be made, at the time of Incurrlng any debt, for levying a 
sufflcient tax to create a sinklng fond of 2 per cent In addition to meet- 
ing the Interest Oonst Tex. art. 11, § 7. 

3. Same— Législative Powers— Validating Invalid Bonds. 

Tlie législature bas no power to validate county bonds Issued in violation 
of constitutional provisions, whicli are alive and in force at the date of 
the validating act. 

4. FBDBRA.L COUKTS— FOLLOWINQ STATB DECISIONS. 

A décision of a state suprême court, snstalning a statute vyhich validâtes 
certain county bonds, is not controUing on a fédéral court, wlien it ap- 
pears that the bonds were void for failure to comply with a provision of 
the State constitution, but that this point was not called to the attention 
of the state court, and its décision vras based on other grounds. 

At Law. Action by tlie Quaker City National Bank against 
Nolan County, Tex., on coupons eut from certain county bonds. 
Tried by the court on an agreed statement of facts. Judgment for 
défendant 

Williams & Butts, for plaintiff. 

Leake, Henry, Miller & Eeeves and Cowan & Fisher, for défendant 

RECTOR, District Judge. In this case the plaintiff sues thé 
défendant on 18 coupons, of $80 each, detached from bonds 6, 7, 
and 8, of |1,000 each, issued by Nolan county on or about April 
10, 1882, and delivered to Martin, Byrne & Johnson. Plaintiff 
also sues, in this case, on 24 coupons, of $80 each, detached from 
bonds 1, 2, 3, and 4, issued by Nolan county, and delivered to Math- 
ews & Whitaker, each of said bonds caUing for fl,000, and dated 
April 10, 1882. Plaintiff also sues on 18 coupons, of |80 each, 
detached from bonds 24, 25, and 26, for $1,000 each, issued by 
Nolan county on June 21, 1882, and delivered to Wernse & Diech- 
man. Plaintiff also sues on 6 coupons of $80 each detached from 
bond No. 27, issued by Nolan county, dated June 21, 1882, for the 
sum of $1,000, and delivered to Flippen, Adoue & Lobit 

The défendant answered by a gênerai déniai, and further pleads 
that, before any of said bonds were executed or delivered, défend- 
ant had alreadv created, and there vs^ere then existing and out- 
standing agaiasj it, other debts fully equal to its lavrful power to 
make debts. Dt rendant charges that, among the debts so exist- 
ing and outstanding against it, are four bonds, of $1,000 each, is- 
sued on the 5th day of AprU, 1882, to Martin, Byrne & Johnson, 
numbers 1 to 4, inclusive, and now owned by the state of Texas, 
and flve bonds, for the sum of $1,000 each, numbered 10, 11, 12, 13, 
and 14, referred to in the orders of the commissioners' court of said 
county, of the dates February 18, 1882, March 22, 1882, and April 
15, 1882, and that said flve bonds are now owned by the state of 
Texas. That ail of said nine bonds were void in their inception, 
but they were validated from their original issue, in favor of the 
state of Texas, by the act of the législature of said state approved 
the 25th day of May, 1885. Then défendant says the total assessed 
value of its taxable property, as shown by its assessment rolls, was 
as foUows: For the year 1881, $361,770; for the year 1882, $908,- 
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276; for 1883, f 1,684,615; for 1884, |1,953,755; for 1885, $1,855,278. 
2. A jury was wairêd. The agreed statément of facts in this 
case is as follows: 

"Quaker Olty National Nank v. Noian Gounty. 

"Now cornes the Quaker City National Bank, plaintiff, by Williams & Butts, 
Its attorneys, and Nolan county, défendant, by Leake, Henry, Miller & 
Reeves and Cowan & Fisher, its attorneys, and, for tlie purpose of a trial 
of the abore-stated cause, agrée to tlie foUowing facts, to wit: 

"(1) Thè county of Nolan, défendant, was organized in January, (lOth,) 
1881, ai^d thereupon became, and ever slnce hatti remained, and still is, a 
body cprporate and polltic, and the flrst term of its commissiouers' court 
was held on the 28th day of January, 1881. 

"(2) The total assessed value of property, as assessed for the county of 
Nolan for the year 1881, was $361,770.00; for the year 1882, $908,276.00; 
for the year 1883, $1,684,615.00; for the year 1884, $1,953,755.00; for the 
year 1885, $l,855,27a00; for tiie year 1886, $1,756,814.00; and for the year 
1887, $1,757,061.00. 

"(3) By Btatute law, in force in Texas from 1876 to the présent time, the 
assessment of ail property for taxation in the several counties is required 
to be made by the assessor between the Ist day of January and the Ist day 
of June of the current year, with référence to the quantity held or owned on 
the Ist day of January in the year for which the property is required to be 
listed or rendered. The assessor is required to submit ail lists of prop- 
erty rendered to hlm prior to the first Monday in June to the board of 
equalizatlon, which Is composed of the county commissiouers' court of his 
county, on the flrst Mondai? in June, or as soon thereafter as practicabie, 
for their inspection, approval, and correction, or equalizatlon, and, after that 
board shall hâve returned the approved lists to the assessor, he shall then 
make out his rolls In trlplicate, one of which is required to be filed in the 
county clerk's office, and one in ttie office of the state comptroUer, and one 
to be delivered to the coimty collector, which must be doue on or before 
the Ist day of Oetober of the year, if possible, at which time the collection 
of taxes begins. 

"(4) On February 14, 1881, the county commissioners* court of Nolan coimty 
entered an order of record, leVylng a tax of one-fourth of one per centum for 
conrthouse purposes, and a tax of one-fourth of one per centum for jail 
purposes. At this time Nolan county owed no courthouse débt. 

"(5) On May 11, 1881, the county commissioners' com't of Nolan county 
ordered that bids to build a jail, to cost not exceeding $10,000.00, be adver- 
tised for. On May 11, 1881, the county commissioners' court adVertised for 
bids to build a jail, not to exceed in cost $10,000.00; and on June 14, 1881, 
plans of Martin, Byme & Johnson for the said jail were adopted. and con- 
tract awarded them, at a cost of $8,755.00, to be paid in coupon bonds of the 
county, and, on Oetober 4, 1881, a committee was appointed by tlie county 
comhiissioners' court of Nolan county to see that the contract for jail and 
courthouse combined was properly carried out. 

"(6) On Aprll 5, 1882, an order was entered on the minutes of the coimty 
commissioners' court, receivlng the jail, as built by Martin, Byrne & John- 
Son, and authorizing the county judge (who was Wih. Barnett) to receive 
the keys and settle for the same. Some time after this, about April 10, 1882, 
Wm. Barnett, as county judgê, and W. C. Johnson, as county clerk, issued 
nine bonds in the name of said county, eight of them for the sum of one 
thousand dollars, and the other for the sum of seven hundred and fifty-five 
dollars, and delivered the said bonds to the contractors, Martin, Byrne & 
Johnson, in payment for the said Jail. There is no order on the minutes of 
the commissioners' court of eald county, authorizing the county judge and 
county clerk, or any one else, to' Issue and deliver the said bonds, uiiless the 
above, in connection with the orders mentioned in the flfth clause of this 
agreement, is construed to be such authority, which is a question left open, 
to be decided by the court on the trial of this cause. The bonds first men- 
tioned in plaintiff 's pétition as numbers 6, 7, and 8, belng thrée of thèse bonds. 
Following is a copy of one of said bonds, ail of which ai'e of the same ténor 
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and effect, and contaln the same récitals, save as to amotmt, date, tlme of 
maturity, and sériai number: 

" 'United States of America. 

'"No. 5. $1,000.00. 

" 'Courthotise Coupon Bond. 

" 'Nolan County, State of Texas. 

" "Know ail men by thèse présents, that the county of Nolan, In the state 
of Texas, acknowledges itself indebted unta Martin, BjTne & Johnson, or 
bearer, in the sutn of one th,ousand dollars lawful money of the United States 
of America, which sum the sald county promises to pay, for value recelved, 
at Sweetwater, Nolan county, Texas, ten years after the date hereof, but re- 
deemable at any time at the pleasure of said county, together with interest 
thereon at the rate of eight per centum per annum, payable annually, on tho 
lOth day of Aprll in each year, on présentation and surrender of coupons 
hereto attached, as they severally become due and payable. This bond is 
Issued In accordance with the provisions of an act of the législature of the 
state of Texas, entltled "An act authorizing the county commissioners' court 
of the several counties of this state to issue bonds for the érection of a court- 
hotise, and to levy a tax to pay for the same," approved February 21st, 1879. 

" 'In testimony whereof, I hereunto afflx my officiai signature, and officiai 
seal of said county, at Sweetwater, Texas, this the Ist day of December, A. D. 
1881. William Barnett, 

" 'Judge County Court, Nolan County, Texas. 
" '[Seal of Commissioners' Court.] 

'"Countersigned: 

" 'W. C. Johnson, Clerk County Court, Nolan County, Texas. 

" 'Registered lOth day of January, A. D. 1882. 

" 'J. H. Fowler, County Treasurer, Nolan County, Texas.' 

"(7) On February 18, 1882, the county commissioners' court of Nolan county 
entered an order of record that a courthouse should be built at ihe county 
seat, during the year 1882, at a cost of not less than ?20.000.00, and that $20,- 
000.00, in 15-year coupon bonds, bearing interest at the rate of eight per 
centum per annum, be issued, and at once sold, and the proceeds applied to 
the bMllding of the courthouse, sald bonds to be redeemable at the pleasure 
of the county at any tlme after ten years from date, and J. W. Posey was 
appolnted the agent of the county to sell said bonds at a commission of 
ten per cent, for hls services, whlch commissions were to cover ail costs of 
lithographing and disposing of said bonds. 

"(8) On March 29, 1882, It was ordered by sald court that the cost of the 
courthouse should not exeeed $23,000.00, and said Posey was continued as the 
agent of the county to sell the bonds, authorized to fill in the blank spaces 
with the names of the pm-chasers, and ten per cent, commissions awarded 
hlm, whlch commissions were to cover ail discounts and cost of selling, as 
well as preparing, the bonds. On April 1.5, 1882, the county commissioners' 
court amended the order of February 18, 1882, so as to make the bonds re- 
deemable at the pleasure of the county at any time after ten years, which 
redeemable clause bas been interlined in the previous order also. The $20,- 
000.00 15-year, 8 per cent, coupon bonds, that had been printed imder tlie 
original order, were returned and destroyed, and it was ordered tliat 20 
8 per cent coupon bonds, of $1,000.00 each, be lithographed and substituted 
for the bonds returned and destroyed. 

"(9) On April 29, 1882, contract for building courthouse was let to J. M. 
Archer for $22,000.00. June 19, 1882, it was ordered that seven bonds, of 
$1,000.00 each, be Issued to complète the courthouse, and that J. W. Posey 
be continued, to negotiate the sale of the bonds as before. 

"(10) May 9, 1882, the county commissioners' court entered an order of 
record, levying a tax of one-fourth of one per cent, for jail purposes. At 
the time this order was entered, Nolan county owed no courthouse debt, ex- 
cept the debt created by the bonds mentioned in this agreement as being ic- 
sued prier to this time. 
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"(11) Noveinbcr 20, 1882, it was ordered by the county commissloners' court 
that J. M. Archer, tlie contracter, be paid three bonds. Nos. 21, 22, and 23, 
at ninety cents on the dollar, to cover $2,700.00, due him as payment for 
extra work on the courthouse, over and above Sald contract. 

"(12) On June 2, 1883, it was ordered by the county commissioners' court 
that W. B. Simpson & Co. be appointed agents to sell courthouse bonds Nos. 
24, 25, and 26. 

"(13) On November 8, 1883, three bonds of $1,000.00 each, numbered re- 
spectively 28, 29, and 30, were, by said court, ordered to be issued to complète 
the courthouse, and ordered delivered to Thos. Trammell & Co., to be by 
them sold to the state comptroUer for the usual commissions. 

"(14) November 15, 1884, report of W. B. Simpson & Co. of sale of bonds 
Nos. 24, 25, and 26, for $2,900.00, was received by the county commissioners' 
court, and three per cent, commission thereon for the sale was allowed them. 

"(15) From the county records it appears that, by order of the county 
commissioners' court of said, county, courthouse bonds were issued by the 
said county as foUows: Pirst. Séries of $20,000.00 courthouse bonds, ordered 
sold by J. W. Posey, consistlng of 20 bonds of $1,000.00 each, being numbered 
from one to twenty inclusive, dated April 10, 1882. Second. Three bonds, of 
llke ténor and efCect as the twenty above named, for $1,000.00 each, being 
Nos, 21, 22, and 23, and awarded to J. M. Archer for extra work, and were 
dated Jime 18, 1882, and were > delivered to J. M. Archer by order of the 
county commissioners' court, ;November 20, 1882. Third. Three courthouse 
bonds of $1,000.00, being numbers 24, 25, and 26, which were ordered to be 
issued and delivered to W. B. Simpson & Co., to be by them sold for the 
county. Thèse bonds bore date of June 21, 1882. Fourth. Courthouse bond 
No. 27 bore date of June 21, 1882, and was sold to Flippen, Adue and Lobitt, 
of Dallas, Texas, by the agent of the county, in the latter part of the year 
1883, for $850.00. Fifth. Three courthouse bonds, Nos. 28, 29, and 30, for 
$1,000.00 each, were Issued about November 8, 1883, and were delivered to 
Thos. Trammell & Co., and were by them sold to the state of Texas. The 
flrst nine bonds, mentloned as delivered to Martin, Byrne & Johnson, were 
issued for the construction of the jail. The other thirty bonds were sold, 
and their proceéds applied by the county commissioners' coiirt to the con- 
struction of a courthouse for Nolan county, and both the jail and the court- 
house herein referred to were erected at the county seat of Nolan county. 

"(16) The county'a agent, J. W. Posey, had twenty-seven of the courthouse 
bonds delivered to him. Twenty of thèse. Nos. 1 to 20, inclusive, he sold to 
Mathews and Whltaker of St Louis, Missouri, for 92 cents on the dollar, 
and delivered the same to them on the 5th day of June, 1882; bond No. 27 
was sold to Flippen, Adou and Lobitt of Dallas, Texas, for $850.00, and de- 
livered to them in the latter part of the year 1883; and he delivered the 
three bonds, ordered to be delivered by the county commissioners' court, to 
J. M. Archer, the contracter, on November 20, 1882. W. B. Simpson & Co., 
agents of the county, sold and delivered to Wernse & Diechman, of St. Louis, 
Missouri, the three bonds. Nos. 24, 25, and 26, dated June 21, 1882, oa June 
19, 1883. Thos. Trammell & Co. sold and delivered to the state of Texas 
the three bonds, being Nos. 28, 29, and 30, about November 8, 1883. Folio w- 
ing is a copy of one of the séries of courthouse bonds, issued as above, ail 
of which are of the same ténor and effect, save as to date and sériai number: 

•"trnited States of America, State of Texas. 

" 'No. 20. $1,000.00. 

" 'Nolan County Courthouse Bond. 

" 'Interest, 8 per Cent per Annum. Payable at the City of St. Louis, Missouri. 

10/15-Years Bond, 

" 'Know ail men by thèse présents, that, in pursuance of an act of the 
législature of the state of Texas, entitled "An act authorizing the county 
commissioners' court of the several counties of this state to issue bonds for 
the érection of a courthouse, and to levy a tax to pay for the same," approved 
February 11, 1881, and in further pm'suance of an order of the county com- 
missioners' court of the county of Nolan aforesaid, entered upon the records 
of the court thereof, at the February term, 1882, authorizing the issue of the 
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bonds of sald county, wlth Interest coupons attached, for the pufpose of 
building a conrthouse In sald Nolan connty, sald bonds nmning not exceedlng 
flfteen, and redeemable at the pleasure of sald coxinty after ten, years: 
Now, therefore, the sald Nolan county, In the state of Texas, acknowledges 

Itself Indebted, and, for value received, promises to pay to or bearer, 

at the Merchants' National Bank, In the clty of St Louis, and state of Mis- 
souri, the sum of one thousand dollars, flfteen years after date hereof, with 
interest at the rate of eight per centum per annum, payable annually, on the 
lOth day of April of each year, upon présentation of the proper coupons of 
Interest hereto attached, at the Merchants' National Bank, of the sald city of 
St Loulsi, and state of Missouri. And, in case of fallure to pay any of sald 
coupons at maturity thereof, the same shall bear Interest at the rate of eight 
per centum per annum from maturity, untll pald. This bond Is payable at 
any tlme after the expiration of ten years, at the option of the county 
oommlssioners' court of saJd Nolan county. 

" 'In testlmony whereof, the sald county of Nolan has executed this bond, 
by the county judge In and for sald county, under the seal of the county 
commlssioners' court thereof, slgning bis name, and afflxlng the seal of bis 
office hereto, countersigned by the coimty clerk, and registered by the 
treasurer thereof, at the city of Sweetwater, In the county of Nolan, and 
Btate of Texas, this lOth day of April, A. D. 1882. Wm. Bamett, 

** '[Seal of County Commlssioners' Court.] Co. Judge, Nolan County* 

" 'W, C. Johnson. Co. Clerk, Nolan County Court 
" 'J. H. Fowler, Treasurer.' 

"(17) The records of the county treasurer of Nolan county show that court- 
bouse bonds were registered, as follows: March 15, 1882, Nos. 1 to 20, In- 
clusive, for $1,000.00 eaoh, bearlng date of March 6, 1882; and seven other 
bonds, numbered 21 to 27, Inclusive, for $1,000.00, dated April 10, 1882, were 
registered June 23, 1882. There are no other bonds registered in the county 
treasurer's office. Sald records do not show any registration of the bonds 
Involved In this suit. 

"(18) On November 16, 1887, an order was passed by the county commls- 
sioners' court of Nolan county, and entered upon the records of said court 
repudiatlng ail the aforesald bonds, the entire 39. 

"(19) The first thre© bonds, Nos. 6, 7, and 8, and coupons for Interest 
tbereon, declared on in plalntiff's pétition, are of the flrst set above men- 
tloned, Issued to pay for the construction of the Jail; the bonds Nos. 1, 2, 3, 
4, 23, 24, 25, 26, and 27, each for $1,000.00, and the coupons for Interest 
thereon, declared on In plalntiff's pétition, are of the second séries, and 
were Issued and sold as aforesald, and their proceeds àpplied to pay for 
tbe construction of a courthouse for Nolan county. 

"(20) At the tlme of making tbe contract with Martin, Byme & Johnson 
to build the jail, Nolan county had no Jall or courthouse. At the tlme of 
making contract with J. M. Archer to build courthouse, Nolan county had no 
courthouse, except the jall, which It was then using for courthouse purposes. 

"(21) FoUowlng Is a copy of one of the Interest coupons, for an Installment 
of Interest on one of the flrst séries of bonds, Issued to Martin, Byrne & 
Johnson, ail of wblch coupons are of the same ténor and effect, save as to 
amount, Orne of maturity, sériai number, and that they récite that^they are 
for Interest on différent bonds: 

•"6, f 80.00. 

" Tfee county of Nolan, state of Texas, promises to pay bearer elghty 
dollars, at Sweetwater, Texas, on the lOth day of April, 1888, being Interest 
for one year on bond No. 5. William Barnett, 

" 'Judge County Court, Nolan County, Texas.* 

"(22) Followlng Is a copy of one of the Interest coupons, for Installment of 
Interest on one of the second séries of bonds, Issued to pay for the construc- 
tion of courthouse, ail of which coupons are of the same ténor and effect, 
«ave as to tlme of maturity, and that they recite that they are for Interesi 
on différent bonds: 
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" 'On the IQth day of April, A. D. 1888, the county of Nolan, In the state of 

Texas, promises. topay to ' or bearer, tbe sum of eighty dollars, payable 

at the Metajhanta' National Bank, In the city of St. Louis, state of Missouri, 
being one, year's interest, due to date, on bond No. 20, issued in behalf of the 
sald Nolan «ftinty. If not paid at maturity, to bear interest therefrom, at the 
rate of eight pejr oentum par annum, tintll pald. 

"'William Barnett, County Judge Nolan County. 

" 'W. G. Johnson, Clerk County Court, Nolan County.' 

"(23) A,t the ttînç the bopds and coupons, herelnbefore mentioned and de- 
scrlbed, yferft exieçuted, William Barnett was eounty judge of Nolan county. 
W. C. Jphiipott was county clerk of sald county, and J. H. Fôwler was the 
treasùrép tiiereor,; and thet thehr respective signatures, appearing on the said 
bènds and coupons, are genùlne. 

"(24) That plalntlff is tl^e owher and holder of the bonds and coupons 
mentlojieâ apd, descrlbed In bis pétition; that he purchased the same in 
opén marl^e^ lii ordlnary course of trade, befoi-e the maturity of any or either 
of the saifl bon^s or coupons, but tbat he did not purchaçe any or either 
of thém dlifectly , from Nolan county, or its offlcers or agents; that he pui-- 
chased the sal^ bonds and coupons on the 5th day of December, 1885, and 
pald the fnll face or par falue therefor, and that, whén he purcha.sed the 
sald bonds and coupons, p.nd pald the considération therefor, he had no 
knowledge whatsoever of âny defect, irregularity, or inflrmity In the issuance 
or disposition of the sald bonds, or any or either of them, nor bf any want of 
power in Nolan county to issue them, save such constructive notice as the 
law Imputes to Win by réason of the récitals in the bonds, the minutes of 
the commissloners' court of Nolan county, the assessment roUà of sald county, 
and notice of the law authorizing and governing the issue of bonds by 
countles In Texas, and the limitation placed upon their Issuance by the law. 
And the question, whether or not the law charges plaintlfC wlth notice of the 
contents of such récitals, minutes, and assessment rolls, is left to the déci- 
sion of this coinrt, as well as whether or not plalntlff, in maklng the pur- 
chase of sald bonds, was bound to Inqulre into the condition of Nolan county, 
and the action of the commissloners' court concernlng the issuance of the 
said bonds. 

"(25) That the coupons sued upon by plalntlff in thls cause were clipped 
from the bonds mentioned and descrlbed In bis pétition, respectively, and 
that they representèd IniStallments of interest due on the sald bonds for the 
years 1888, 1889, 1890, 1891, 1892, and 1893. 

"(26) The county commissloners' court of Nolan county, for the years 
1881, 1882, 1883, 1884, and 1885, levled and collected a tas of one-fourth of one 
per cent on the assessed values of the county for courthouse purposes and 
a tax of one-fourth of one per cent for Jall purposes, and, for the years 
slnçe 1885, one-fomrtb of one per cent, for courthouse purposes, and bas paid 
aU interest falling dUe on eadi of the 39 bonds, each year, as the same be- 
came due, except one or two years, when there was a few months' delay in 
the payment of interest on some of the sald bonds, up to and Including the 
Installment of Interest due Aprll 10, 1887. 

"(28) The ownershlp of the respective bonds, Issued by Nolan county, as 
herelnabove reclted, is as foUows: First. The state of Texas purchased bonds 
Nos. 1, 2, 3, and 4 of the first séries, Issued to Martin, Byrne & Johnson, or 
bearer, and also Nos. 10, 11, 13, and 14 of the first séries of regular court- 
house bonds, ordered sold by J. W. Posey, as herelnabove stated, and also 
courthouse bonds Nos. 28, 29, and 80, Issued as herelnabove recited. The 
^tate of Texas Instituted suit upon the coupons attached to thèse bonds, In 

the district coiurt of Travls county on the day of , 1889, and 

reCovered judgment in sald court thereon, on the 25th day of October, 1889, 
which said Judgment was afflrmed, on appeal, by the suprême court of 
Texas, December —, 1891* Second. Plaintifif in thls cause, Quaker City 
National Bank, owns bonds Nos. 6, 7, and 8 of the first séries, Issued to 
Martin, Byrne & Johnson, as herelnbefore recited. and also bonds Nos. 1, 2, 
3, 4, 24, 25, 26, and 27 of fhe second séries of bonds, Issued for courthouse 
purposes, and ordered sold by J. W. Posey, as herelnabove recited, and the 



QUAKER CITY NAT. BANK V. NOLAN CX)UNTY. 667 

matureU coupons upon said bonds are In controversy In thls suit. Third. 
Alonzo White, of Missouri, is the owner of Nos. .5 and 9 of the flrst séries 
of bonds, herelnabove recited as issued to Martin, Byrne & Johnson; also 
Nos. 5, 6, 7, 8, 9, 15, 16, 17, 18, 19, and 20 of the second séries of courthouse 
bonds. Fourth. Bonds Nos. 21, 22, and 23 of the courthouse Issue, and dls- 
posed of as hereinabOTe recited, are in the possession of Flippen, Adoue & 
Lobit, of Dallas, Texas, who claim to be the owners thereof, and no action 
has been instltuted thereon In any court. 

"(29) It is ftu:ther agreed, by and between the parties to this suit, that the 
foregoing shall be and constltute the facts to be used on the trial of sald 
cause, and that the sald cause may be trled and determined by the court 
upon said facts, and the law applicable thereto, and trial by Jiuy is ex- 
pressly waived. Leake, Henry, Miller & Reeves, 

"Cowan & Fisher, 
"Attys. for Défendant, Nolau Couuty. 
"Williams & Butts, 
"Attorneys for Plaintifif, Quaker City National Bank." 

"Now cornes Quaker City National Bank, plaintiff in above entitled cause, 
by Willams & Butts, Its attomeys, and Nolan county. défendant, by its 
attorneys, Leake, Henry, Miller & Reeves and Cowan & Fisher, and, as a 
supplément to the agreed statement of facts heretofore made, agrée, for the 
purpose of a trial of sald cause, to the foUowing additional facts, to wit: On 
August 2, 1881, the county commlssloners' cotui; of Nolan county, (défend- 
ant,) at a spécial session of said court, examined and approved the assess- 
ment rolls of Nolan county for the taxes of the year 1881. On August 14, 
1882, the county commlssloners' court of Nolan county, at a regular term, 
examined and approved the assessment rolls of Nolan county for the taxes 
of the year 1882. On October 11, 1883, the county commlssloners' court of 
Nolan county, at a spécial session, examined and approved the assessment 
rolls of Nolan county for the taxes of the year 1883. 

"Leake, Henry. Miller & Reeves, 

"Cowan & Fisher, 

"Attys. for Deft, Nolan County. 

"Williams & Butts, 
"Attys. for PlalntifC, Quaker City National Bank." 

3. Article 11, § 7, of the constitution of the state of Texas, says: 

"But no debt for any purpose shall ever be incurred In any manner by any 
clty or coxmty unless provision Is made at the time of creating the same for 
levying and collecting a sufflcient tax to pay the Interest thereon and pro- 
vide at least tv?o per cent as a sinking fund." 

4. The act of Febniary 11, 1881, is as foUows: 

"Section 1. Be it enacted by the législature of the state of Texas that the 
county commissioners' court of any county which has no courthouse at the 
county seat, is hereby authorized and empowered to Issue the bonds of said 
county, with Interest coupons attached. In such amount as may be necessary 
to erect a suitable building for a court house; sald bonds running not ex- 
ceeding flfteen years and redeemable at the pleasure of the county, and 
bearing Interest at a rate not exceeding eight per cent per annum. 

"Sec. 2. The commlssloners' court of the county shall levy an annual ad 
valorem tax on the property in said county sufflcient to pay the Interest and 
create a sinking fund for the rédemption of sald bonds not to exceed one- 
fourth of one per cent for any one year. 

"Sec. 3. The county shall not issue a larger number of bonds than a tax 
of one-fourth of one per cent annually will liquidate In ten years and such 
bonds shall be sold only at their face, or par value. 

"Sec. 4. The interest on said bonds shall be paid annually on the lOdi day 
of April, and they shall be registered and an accoimt kept by the county 
treasurer of the amount of principal and Interest paid on each. 

"Sec. 5. Said bonds shaU be signed by the counly judge and countersigned 
by the countr clerk and registered by the county treasurer before they are 
delivered.' Uen. Laws 1881, pp. 5, 6. 
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6.' Article 8, § 9, of the state constitution, as amended in 1883, 
limite the expenditufes of a county for public buildings to 25 cents 
on theVflOO. 

6. The suprême court of Texas in the case of Citizens' Bank v. 
City of Terrell, 78 Tex. 456, 457, 14 S. W. 1003, says: 

"Whilé oiir constitution anthorizes the creatton of a debt, and the issuance 
of its negotlable bonds, by the défendant city, to provide for constructing 
water works, Its mandate is Imperative that no such debt shall be created 
wlthout maJting provision, at the tlme of its création, to assess and eollect 
annuàlly a sufacient suni to pay the Interest tliereon, and create a sinliing 
fund of àt least 2 per cent, on the principal. Until that is done, the debt Is 
not creàted, and none exists." 

In tiie same case the foUowing language occurs, on page 456: 

"But, -syliere autiiority to create a debt at ail, or beyond a given amoïmt, 
is madè to dépend upon évidence furnlshed by officiai records, the same rule 
In regacd to récitals contalned in bonds given for the debt should not be 
applled. , Hvery holder of such bonds is charged with a knowledge of the pro- 
visions of; the law relating to their issuance, and, if the law points to the 
records, as évidence of the existence of the facts requlred to authorize their 
issuancBi or to limlt the amount of the debt the city may create, such 
records, and not the récitals In the bonds, must be looked to by every one 
who proposes to deal in the bonds." 

Thé foUowing cases are to the same effect: Dixon Co. v. Field, 
mu. S. 84, 4 Sup. et 315; Lake Go. v. Graham, 130 U. S. 682, 9 
Sup. Ot. 654; Nolan Go. v. State, 83 Tex. 183, 17 S. W. 823; Francis 
V. Howard Go., 4 G. 0. A, 460, 54 Fed. 487, and 50 Fed. 60. 

7. The question that présents itself at the threshold, in the case 
at bar, is, whether any one of the différent séries of bonds sued on 
was Talid, under article 11, § 7, of the constitution of Texas, when 
issued aud delivered. The commissioners' court of Nolan county, 
in the years 1881, 1882, 1883, 1884, and 1885, levied and coUected 
a tax of one-fourth of one per cent, on the assessed values of said 
county for courthouse purposes, and a tax of one-fourth of one per 
cent, for jâil purposes, but no provision bas been shown by said 
court, at the time those bonds were issued and delivered, to assess 
and eollect annuaUy a sufflcient sum to pay the interest and create 
a sinking fund of at least two per cent", on the principal. In Nolan 
Go. V. State, 83 Tex. 190, 17 S. W. 823, bonds of the same séries with 
those now under considération were before the suprême court of 
Texas, and were passed upon by that high tribunal. The agreed 
statements of facts were substantially the same in that casp as 
in this. The court found that bonds 28, 29, and 30 were valid. 
Those numbered 10, 11, 12, 13, and 14, being of the séries of court- 
house bonds from 1 to 20, were invalid, and those numbered 1, 2, 
3, and 4, issued to Martin, Byrne & Johnson, of which 6, 7, and 8, 
now sued on, are of the same séries, were good in part. The court 
also found that 24, 25, and 26, sued on in the case at bar, were 
each valid. Bonds 1, 2, 3, and 4, of the bonds sued on, are of the 
séries of courthouse bonds which said court declared to be invalid, 
from 1 to 20. See pages 198 and 199, 83 Tex., and pages 828 and 
829, 17 S. W. The court, in the above case, seems to hâve passed on 
the validity of said bonds, under the assessment and tax roUs of 
Nolan county at the dates said bonds were issued. The question 
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of making provision, at the date of the issuance of said bonds, to 
ajssess and coUect annually a suificient sum to pay the interest 
thereon, and provide at least two per cent sinking fund, it seems, 
was not called to the attention of the court by the counsel in the 
case, so far as appears by the reported décision. Neither the 
pleadings, nor briefs of the able counsel in the case, raise this ques- 
tion; indeed, this provision of the coùstitution is only referred to 
once, and then incidentaJly by the court See page 200, 83 Tex., 
and page 829, 17 S. W. 

The bonds themselves, from which the coupons sued on in this 
case were detached, were not involved in the Nolan county case, 
further than they were of the same séries with the bonds from 
which the coupons there sued on were detached. We are of the 
opinion that none of the bonds, from which the coupons sued on in 
this case were detached, were valid on account of the failure to 
comply with said constitutional provision at the date of the issu- 
ance of said bonds. 

8. Plaintiff in this case, in his supplemental pétition, says: 

"That if, for any reason, Its said bonds were invalld when Issued by de- 
fendant county, that the same hâve been valldated, and made légal and 
binding obligations of défendant, by the act of the législature of the state 
of Texas, approved March 24, 1885, yalidatlng bonds, bought by the state 
school fund; that the state of Texas oivned a portion of said séries of bonds, 
issued by the défendant county, and that plaintiff also owns, and hère sues 
upon, a portion of each séries of bonds issued by défendant; that the issuance 
of each séries of bonds by défendant couaty was one act, and the législature 
could only validate the bonds, or any of them, by validating the act of the 
commissioners' court, by which said bonds were issued; that, by validating 
the bonds of défendant county owned by the state of Texas, the législature 
of the state of Texas, by the act aforesaid, also valldated plaintiflC's bonds, 
and made them légal and binding obligations of défendant county." 

Sections 3 and 4 of the act of March 24, 1885, (Gen. Laws Tex. 
p. 41,) are as follows: 

"Sec. 3. In aU cases where the. proceeds of the sale of any bonds bave been 
received by the proper officers of the county or by a party acting for it in 
negotlating the sale thereof, such county shall be thereafter estopped from de- 
nying the validity of such bonds so issued and the same shall be held to be 
valid and binding obligations of the county, and in any action upon such 
bonds or coupons thereto, judgment shall be rendered against the county for 
the amount of the bonds suod on and interest thereon at the rate mentioned 
therein, deductlng such amounts, If any, as hâve been previously paid thereon. 

"Sec. 4. The payment of any Interest upon any bonds heretofore pm-chased 
or that may hereafter be purchased, with pubUc school funds, or belonging 
thereto, shall be deemed and held a waiver of any supposed error, irregular- 
ity ^r want of authority alïecting, or tending to afCect the validity of any 
such bonds, and the same shall thereafter be held valid and binding obliga- 
tions upon the county by which they appear or purport to bave been issued, 
notwithstanding any such supposed error, irregularity or want of authority 
as aforesaid." 

If the power of the législature to validate the bonds in question 
be conceded, then it would seem that the coupons involved in this 
case would be valldated, under section 3 of the act of March 24, 
1883, above set out; for the plaintiff has alleged and proved that 
the county of Nolan got the proceeds of said bonds and used them, 
some in constructing a jail, and some in constnicting a courthouse. 
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We do liot thinK that section 4 of said act <rf March 24, 1885, rfr 
lates to, or intended to validàte, the bonds now in controversy. 
That section relates to bonds piircliased with the school fund, and 
the f act that some of the boùds now in controversy (by reason of 
thla sait on conpons detached thetef rom) were of the same séries 
and issue with some otber boiids purchaèed by the school fund, 
would not validate the bonds involved in thîs case. Could the 
législature validate any of the bonds învolved in this suit? 

If, at the date of their issuance, it had no power to release the 
counties of Texas from a compliance with the provisions of article 
11, § 7, Of the State constitution of Texas, it still has no power. by 
rétroactive législation, to validate bonds issued in violation of said 
section. That section is stîll in the constitution, and In force. 
Cooley, Const Lim. p. 467; Suth^ St Const 9 483; Katzenberger 
T. Aberdeen, 121 U. S. 172, 7 Sup. Ot 947. 

Let judgmeut be entered for thé défendant 



JOHNSON V. BAILBY et aL 

(Clrailt Cîoiirt, W. D. Wlsoonsln. February 5, 1894Ï 

NoNsurr— RiGHT to— Discrbtion oï' Court. 

After the trial !s actaally begnn, the plalntlff has no absolute rlgbt to 
take a nonsult, and tiie same lies in tiie libéral discrétion of the court, 
but wtll be denled wheh plaintiff gvtê ail bis oWn évidence lu, and to 
not surprlsed by defendànt's évidence. 

At Law. Action by Frank J. Johnson against D. R Bailey and 
John M. Bartiett to recôver damages for personal injuries. On 
motion for a new trial. Denied. 

W. F. McNally, for plaintiff. 
Hayden & Stârt, for defendanta 

BUNN, District Judge. This action was brought to recover dam- 
ages for a Personal injury to the plaintiff, sustained as the resuit 
of an accident happening on October 7, 1875, when the plaintiff 
was less than flve years of âge, by means of which the plaintiff lost 
a foot by getttng it into the joint or knuckles of a tumbling rod run- 
ning underground between two mills, or a mUl and a power house, 
upon the défendants' prémises. The action came on to trial in 
January of the présent term, and was tried by a jury, and a ver- 
dict returned in favor of the défendants. After the plaintiff had 
introduced his évidence, he being à witness in his own behalf, and 
had rested his case, and the défendants had introduced a portion 
of their testimony, plaintiff's counsel asked leave to submit to a 
nonsuit. This being objected to, and no surprise or good reason 
being shown for it, and the court conceiving it to be in its discré- 
tion either to allow or refuse a nonsuit on the plaintiff's motion, 
denied the application. The plaintiff's counsel thereupon, without 
ezoepting to the ruling of the court, abandoned the plaintiff's case, 
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whereopon the défendants proceeded with the trial, and the jury 
fonnd a verdict in tlieir favor. 

This motion is made to set aside tlie verdict, and for a new trial, 
on the ground that it was not in the discrétion of the court to deny 
a motion for a nonsuit made by the plaintiff at any time before ver- 
dict rendered, but that the plaintifE's right to submit to a nonsuit 
is absolute. 

That was no doubt the rule of the early common law, and is still 
the raie in some of the states. But I think the more reasonable 
rule is that the right is absolute only before the trial is begun, and 
that after that the granting of a nonsuit lies in the discrétion of 
the court Of course, that discrétion should be liberally exercised, 
and where the plaintiBf is disappointed about getting his évidence, 
or is surprised by unexpected évidence on the part of the défend- 
ant, the court would generaUy aUow a nonsuit. But where the 
plaintiff bas ail his évidence in, and is not surprised by any évidence 
introduced by the défendant, it would not seem to be an équitable 
rule to allow the nonsuit as a matter of right, because it puts the 
parties upon an uneven footing, and gives the plaintiff a privilège 
that is not aUowed to the défendant. Such a rule would place 
the case, after being tried upon the merits, and when the court 
and jury are in possession of ail the means essential to a just and 
complète détermination of the issue, entirely beyond the power and 
control of the défendant, and of the court as well. A plaintiff 
could experiment with his case at liberty, and the court would be 
powerless to bring litigation to an end. He could try the case, 
and submit it to the jury, with ail his évidence in, and then, after 
the jury had retired to consider of their verdict, if they should re- 
main out a little longer than the plaintiff should expect they ought 
before agreeing in the plaintiff's favor, and so fearing a disagree- 
ment, which is always unfavorable to the plaintiff, he could take a 
nonsuit, and the court would be compelled to discharge the jury, 
and the plaintiff could begin his case over again, and so ad libitum. 
Such a rule would seem to give to the plaintiff an unfair advantage, 
and put it in the reach of a rich and powerful litigant to oppress 
a défendant to any extent, as it is well known how far the payment 
of the taxable costs would fall short of compensating a défendant 
who might réside in a distant state for ail the actual trouble and 
expense of a protracted trial. 

Thèse and other like considérations bave led to a modification of 
the ancient rule of the common law which allowed a nonsuit as a 
matter of right any time before verdict recorded, or even after ver- 
dict and before judgment, by substituting one of a more even- 
handed justice, which is that at any time before the trial is opened 
to the jury, or to the court if tried without a jury, the plaintiff may 
become nonsuit as a matter of right; and that, after that, and be- 
fore verdict, leave to become nonsuit is within the discrétion of the 
court; and that, after verdict, there can be no nonsuit. This rule 
places the parties upon a more equal footing, and brings the case 
more under the control of the court. This is the rule adopted by 
the suprême courts of several states, notably Maine, Massachusetts, 
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ànd î^'ew Sampshire, aiiâ, so fàr as I Kïiow, ïs tlie one adopted by 
the United States circuit courts. In Btaskell v. WMtney, 12 Mass. 
47, JacMson, J,, in pronouncing the opinion of tliè court, says: 

"The plalntiff or demandant may, In vaHous modes, become nonsult, or 
discontinue ils suit, at ils pleasure. At the beglnnlng- of every term at 
■wUcli hé îs demandable he may neglect or refuse to appear. If the plead- 
Ings are not closed, he may refuse to reply, or to join an issue tendered; or, 
After Isbue Jolned, he may décline to open hls cause to the jury. The court 
may, upon suffldent cause shown, allow hlm to discontinue, even when it 
cannot be daimed as a right; as, after the cause Is opened, and the évidence 
submitted to the jury." 

So in Locke v. Wood, 16 Mass. 317, the court were of opinion 
"that there was no such right," and that, after a cause is opened 
to the jury, and begun to be proceeded in before them, the parties 
are entitled to a verdict, unless the court should, in its discrétion, 
allow a nonsuit or discontinuance. The justice of thèse early dé- 
cisions was recognized and aflarmed in Means v. Welles, 12 Metc. 
(Mass.) 361. And in City of LoweU v. Merrimack Manufg Co., 11 
Oray, 382, the court say: "A party may become nonsuit before go- 
ing to a jury." And in Shaw v. Boland, 15 Gray, 572, the same doc- 
trine is again afflrmed, and the court say: 

"And this law seems to us eminently just. As a nonsuit is no bar to an- 
otber suit for the same cause of action, a plaintlfC might harass a défendant 
by unlimited litigatlon, if the court had no authority, In any case, to prevent 
a nonsult" 

In a case still later, in the same court, Chief Justice Gray, now 
of the United States suprême court, affirms the doctrine that a 
plaintiff has the right to become nonsuit at any time before trial; 
but after the trial has begun he cannot become nonsuit, except by 
leave and at the discrétion of the court Inhabitants of Truro v. 
Atkins, 122 Mass. 418; Burbank v. Woodward, 124 Mass. 358. In 
Judge of Probate v. Abbot, 13 N. H. 21, Chief Justice Parker lays 
down the rule as foUows: 

"At any time before the plaintiff opens hls case to the jury he may become 
nonsuit as a matter of right. The entry of his action does not oblige him to 
proceed with It. Even if issue be jolned, this does not entitle the défend- 
ant to a verdict, if the plaintlfC elect to abandon hls action. After thé plain- 
tiff has proceeded to open hls case to the jiuy he can no longer become non- 
suit as a matter of right. ♦ * • But , the court, in the exercise of Its 
discrétion* may permit him to become nonsult at any tirae before the retum 
of the verdict, and ordinarily does so. If It appears that no injustice wiU 
thereby be done to the adverse party." 

The same doctrine is aflflrmed also in Massachusetts as late as 
1883 in Leavitt v. Leavitt, 135 Mass. 191. The same rule is ad- 
hered to in Wright v. Bartlett, 45 N. H. 290. In that case the 
court, by Nesmith, J., say: 

"It may be assumed to be now the gênerai practice In the courts of lavsr 
In this country that a plaintiff may, at his own pleasure, or by right, either 
discontinue his suit or become nonsuit at any time before his cause is opened 
to the jury;" clting Co. Utt. 138, 139; Seld. Pr. 384, 386; Oom, Dig. tit 
"Pleader," W 5; Caverly v. Jones, 23 N. H. 573; Bailey v, Klmball, 26 N. 
H. 361; Keithley v. May, 29 Mo. 220, and other cases. 
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The suprême court of Maine, in 1885, reviews the authorities on 
this question, and cornes to the same conclusion. See Washburn 
V. Allen, 77 Me. 344. 

The question was before the United States court for Massachu- 
setts in the case of Folger v. The Eobert G. Shaw, 2 Woodb. & M. 
531, 26 Myers, Fed. Dec. 355, and the like conclusion reached. 
After reviewing the cases, the court, by Woodbury, J., says: 

"I think, however, the readiness for trial, the call of the case, the expiration 
of the notice, and the introduction of any pertinent évidence is, as before in- 
timated, the true pimctum temporls when the right of the plaintifC to become 
nonsuit ceases and that of the défendant begins for a final judgment, because 
then the parties hâve agreed in court that final proceedings shaU be had; 
then there is a presumed readiness for them; then they hâve begun, and 
means are before the coiu:t to settle the merlts. Both parties then stand 
on an equality. Neither is taUen at disadyantage then by requiring judgment 
on the merits, unless spécial and good cause be assigned to tlie court for 
leave to become nonsuit 4.nd then, so far as regards the défendant, a non- 
suit by the plaintiff, at pleastire, Is more vexations, as then the mère costs 
are usually inadéquate rémunération for the expense of another préparation; 
and a décision on the merits, if desired by the défendant, is practicable in 
most cases wlthout being subject to another action and préparation." 

In speaking of the old common-law practice, the court say: 

"Formerly a nonsuit used to be common during the trial and before verdict 
Steph. PI. 130, 313; 3 Bl. Comm. 376. Once it could be even after verdict, 
if the court took time to consider on the case. Id.; 1 Co. Inst 139 [c]. The 
test as to the time, then, was before a final judgment; and the plaintifC 
might be nonsuit even after a verdict, if he dld not like the amount of dam- 
ages given by the jury. Keat v. Barker, 5 Mod. 208; Co. Litt. 139b." 

"But," says the court, "this practice held ont too great an encouragement 
to repeated! and vexations sults, and gave an advantage to a plaintiff which 
the défendant did not enjoy of a prolonged lltigation, and nevy and varions 
experiments and trials. In the hands of veealth and povrer, exercised against 
moderate means, It vs^ould be likely in time to break down any antagonist. 
Consequently, now it is forbidden by statute in Èngland in such cases. 2 
Hen. IV. c. 7; Bac. Abr. tit 'Nonsuit,' D." 

The United States circuit court for the ninth circuit has followed 
the same rule. In U. S. v. Humason, 8 Fed. 71, the court, by Deady, 
J., say: 

"By section 243 of the Oregon Code a nonsuit cannot be granted on a mo- 
tion of the plaintiff only, before trial or afterwards, wlthout the consent of 
the défendant; and the later and better rule of the common law is to the 
same efCect. "Whenever the trial has commenced, the right of the plaintiff 
to become nonsuit, and vex and harass the défendant with another action 
for the same cause, is gone." 

This court is entirely satisfled with the rule and reasonin^ of 
thèse décisions as being much more conducive to justice than the 
former ruling in England and in some of the states. 

As long as it lies in the discrétion of the court, if there has been 
any lack of évidence in the plaintiff's case which he might supply 
on another trial, or if he is surprised by unexpected évidence pro- 
duced by the défendant, to allow a nonsuit or the withdrawal of a 
juror, it seems little short of a perversion of justice, without any 
good cause shown, to hold that the plaintiff shall, at any time be- 
fore verdict rendered, and when the court is in possession of the 
means for a just and final détermination upon the merits, hâve the 
v.59F.no.6— 48 
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absolute power, at his own pleasure, and without showing any 
cause, of discontinuing his action with the right to bring a new 
suit for the same cause. 
The motion for a new trial la overruled. 



UNITED STATES y. ADAMS. 

(District Court, D. Oregon. January 19, 1894.) 

No. 3,589. 

PosT Office— NoNMAiLABLE Matter— Dbcot Lettkhs. 

A conviction cannot be. had for mailing a letter gltlng information as 
to niedlcines for tlie prévention of conception, wlien the letter Is in an- 
swer to a decoy letter of inquiry written by a government inspector under 
an assumed nàme, Inviting correspondenee and Inclosing postage stamps 
therefore. U. S. v. Whlttler, 5 Dill. 41, followed. U. S. v. Grimm, 50 Fed. 
529, distinguished. 

At Làw. Indictment of Mrs. 0. J. Adams for mailing nonmail- 
able matter. Submitted to the court without a jury on an agreed 
statement of facts. Finding for défendant. 

Daniel E. Murphy, U. S. Atty. 
Henry E. McGinn, for défendant. 

BELUN&EE, Distjict Judge. The indictment în this case 
charges the défendant with having on the 26th day of August, 1893, 
unlawfully deposited in the United States mails — 

"A certain written letter, for mailing and delivery to E. May Dunkirk, Al- 
bany, Oregon; sald letter containing Information, directiy, how, of wliom, 
and by what means, a certain article and thing, designed and intended for 
the prévention of conception, mlght be obtained." 

The indictment is found under section 3893 of the Kevised 
Statutes of the United States, which provides as foUows: 

"Bvery obscène, lewd, or lascivious booii, pamphlet, picture, paper, letter, 
■wrlting, prlnt, or other publication of an indécent character, and every ar- 
ticle or thlng designed or intended for the prévention of conception or pro- 
curlng of abortion • • » and every written or printed card, letter, circu- 
lar, bools, pamphlet, advertisement or notice of any kind glving information, 
directiy or incurectly, where, or how, or of whom, or by what means, iiny 
of the herelnbefore mentioned matters, articles or things may be obtained or 
made, whether sealed as flfst class matter or not, are hereby declared to be 
non-mailable matter." 

To knowingly deposit, or cause to be deposited, any nonmailable 
matter, for mailing, is made a crime by this section. 

The case is submitted to the court without a jury, by stipulation 
of the attomey of the United States and the attorney for the de- 
fendant, upon the foUowing agreed facts: 

It is hereby stipulated and agreed by and between the parties hereto that 
on or about the 26th day of August, 1893, one H. P. Thrall assumed the 
name of "E. May Dunkirk," and vyrote to the défendant, Mrs. C. J. Adams, 
a letter under sald name of "E. May Dimldrk," and addressed to room 4, 
Hibernian building, 6th and Washington, Portland, Or., and sent sald let- 
ter to Mrs. 0. J. Adams through the United States mails, said letter being 
in words and figures the aame as set up in the indictment herein; that tberç- 
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àfter he received a reply to said letter, whlch was handed to him, opened, 
by F. A. Schoppe, and that thereafter and thereupon, he called upon tlie 
défendant, Mrs. C. J. Adams, aniï she admitted to said Thrall that she had 
written the letter dated August 26th, and addressed to "E. May Dunkirk, 
Albany, Oregon," and signed "M. M. B. Bâchait," said letter being handed 
to said Thrall by said Schoppe, being the letter set up in the indictment 
herein, and that thereupon he entered into a conversation wlth said Mrs. 
O. J. Adams relative to the piu-chase of the article or thing described in said 
two letters above described, and she agreed to sell him said article or thing 
for the price of $3.00 In case he, said Thrall, would give her the assurance 
that he was a married man. That said letter was sent by said ïhrall to 
room 4, Hibernian building, In pursuance to the advlce of the U. S. attorney 
for Oregon. It is further stipulated and agreed by and between the parties 
hereto that the letter described In the indictment as baving been written 
by Miss B. May Dunkirk at Albany, Or., was In fact written by N. P. 
Thrall, who then was and stlU Is a postal Inspecter of the government of 
the United States, and that In ail the acts which the said Thrall did he 
was acting for the U. S. government; that, by and with the consent of the 
U. S. postal officers, the said letter piurportlng to hâve been written by E. 
May Dunkirk was inclosed in a sealed envelope addressed as in the indict- 
ment described, having a two-cent postage stamp upon the face, and was post- 

marked "Albany, Or., August , 1893;" that said letter was not mailed 

as postmarked at Albany, Or., but was postmarked at Portland, Or., with 
a marking stamp furnished said Thrall by the secret service of the United 
States post-office department; that said postmark was afflxed by the said 
Thrall with the marking stamp so furnished him in the présence of, and 
with the consent of, the said otBcers of the United States government; that 
thereupon said letter in said envelope, so sealed, postmarked, addressed, 
stamped, was by the said Thrall delivered to the otHcers of the PorOand, 
Or., post office, and by them placed in the mail, and was delivered to room 
4, Hibernian building, at Portland, Or., by a letter carrier from the Port- 
land, Or., post office, said room 4 being the office where the défendant bas 
an office as a manicure and chiropodist, and the same was there received by 
a person having charge of said office. It Is further stipulated that the let- 
ter charged In the Indictment as having been written in reply to said let- 
ter of Miss E. May Dunkirk by the défendant was by the défendant de- 
posited, or caused to be deposited. In the Portland, Or., post office, and the 
same was never sent to Albany, Or., or delivered to B. May Dunkirk, but 
said letter was taken out of the Portland post office, at Portland, Or., by 
the said Thrall, or by the United States post officers acting for the govern- 
ment, for the purpose, singly and solely, of procuring information, and de- 
tecting and ascertalning If the défendant was knowingly deposltlng, or caus- 
ing to be deposited, nonmailable matter in the U. S. mails; that there is 
no such person as E. May Dunkirk; that E. May Dunkirk is a fietitious 
person, having no existence, and, had said letter gone to Albany, Or., it 
could not hâve been there delivered to E. May Dunkirk; that the name "E. 
May Dunkirk" was assumed by the said Thrall for the purpose of entrapping 
the défendant, and was not assumed by him for the purpose of obtaining 
the information as to when, where, or how any medicine for the prévention 
of conception could be obtained; that the défendant did not know that E. 
May Dunkirk was a fietitious person. 

The letters mentioned in this stipulation are as foUows: 

Albany, Oregon, Aug 23—93 
Room 4, Hibernian, 6th and Washington, Portland, Oregon. I noticed 
your advertisemept in the Oregonlan this morning "To Ladies Only" I eut 
out of the Oregonlan last May an advertisement of the Corona Co. Which 
is similar to yours and which I answered to day, but for fear it is not the 
same I will write you also. Without wasting any words I will come to 
the point and say that I want something that will prevent conclption with- 
out danger or injury to the health. I am about disgusted wlth the remé- 
dies T hâve trled and am willing now to give a good price for the right kind 
of a remedy. Can you help a friend who Is in the family way, about tw« 
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monthg goner- Tou can correspond with me wlth absolute secrecy under 
the name Mày Dunkirk 

Enclosed flnd stamps Albany, Oregon. 

Portland, Oregon, Aug 26th, 1893 
E. May Dunkirk, Albany, Oregon. Dear Madam:— Your letter at hand. 
will say In re^ai-ds to remedy that if yon are in that way the medicine is 
no good but If you are not it is one of the ûnest préventive that bas ever 
been on the market. It sold wlthout an agent 15 hundred boxes and over 
in the last year now think for yourself what an élégant article it must 
be It is external use perfeet Hârmless Garinteed now it sells at 3 dollars 
a box now you would nevèr go wlth out after once trylng you can send 
money by express register letter one money order and the remedy wlU be 
sent charges pald Respt 

MME Bâchait 
Boom 4 Hibernlan Bldg 

6 & Washington Street 
Portland Oregon 

It was held by Judge Dillon în U. S. v. Whittier, 5 Dill. 41, that 
an answer to a flctitious Jetter of inquiry addressed to a person 
who had no existence could not hâve given to any person the in- 
formation prohibited by the statute, and was therefore not within 
the prohibition of the statute ; that a letter which is brought with- 
in the statute only by a flctitious letter of inquiry written by a dé- 
tective is not the "giving of information," within the meaning of the 
statute. Judge Treat, concurring in that case, said: 

"The sensé of indignation agalnst such vocation or conduct should not per- 
mit a violation by the courts of established rules of law, or unlawful exer- 
cise of jurisdiction nor the countenance" of unlawful contrlvances to induce 
or manufacturé crime." "No court." says Judge Treat, "should, even to aid 
in detecting a supposed ofÊender, leud-its countenance to a violation of posi- 
tive law, or to contrlvances for Induclng a person to commit a crime." 

In U. S. V. Bott, H Blatchf. 346, it was held by Judge Benedict 
that the transmission of drugs through the mails is an offense, al- 
thoùgh the défendant was inyeigled to mail the package by a de- 
coy. Wharton's Criminal Law, referring to thèse two cases, dis- 
tinguishes them upon the ground that the clause, "giving informa- 
tion," in the statute, does not qualify the transmission of drugs, as 
it does that of books or writihgs. 

In the récent case of U. S. v. Grimm, 50 Fed. 529, it is held that 
this charge does not lose its criminal character though the letters 
were sent in response to an inquiry made under an assumed name 
by a government offlcial, with a view to detecting the défendant in 
the commission of an offense, since it does not appear that the ac- 
cused was solicited to use the mails, and thus to commit an offense. 
The court says, if the act is done without solicitation on the part 
of the offlcer that the mails be used to convey the prohibited in- 
telligence, the weight of judicial opinion seems to be that the act 
is criminal, though the offense may hâve been committed in re- 
sponse to an inquiry from a person in the government service, 
which was made under aii assumed name for the purpose of con- 
cealing his identity. In the présent case the government agent, 
Thrall, solicited the prohibited information under the name of "E. 
May Dunkirk," and he solicited the défendant to use the mails for 
its transmission. In his decoy letter, he says, "You can correspond 



UNITED STATES V. CADWALLADER. 677 

witli me with absolute secrecy under the name E. May Dunkirk, Al- 
bany, Oregon." To f acilitate the correspondance, he inclosed stamps, 
so the decoy letter states, and the fact was admitted on the argu- 
ment. This "correspondence" between the accused in Portland 
and the ôctitious person at Albany, which was to employ postage 
stamps, must necessarily hâve been through the mails. The ac- 
cused must hâve so understood the decoy letter. The government 
agent was therefore not engaged in detecting crime, but in procur- 
ing its commission. 

The suprême court of Michigan, in Saunders v. People, 38 Mich. 
218, denounce the practice of decoying or conniving with personâ 
suspected of criminal designs for the purpose of arresting them in 
the commission of the offense. Marston, J., in a concurring opin- 
ion, says: 

"Some courts hâve gone a great way in giving encouragement to détectives 
in some very questionable methods adopted by tliem to discover tlie guilt 
of criminals; but ttiey tiave not yet gone so far, and I trust never wlll, as 
to lend aid or encouragement to oflicers who may, under a mistaken sensé 
of duty, encourage and assist parues to commit crime in order that they 
may arrest and hâve them punished for so doing." 

Campbell, C. J., said the encouragement to criminals to induce 
them to commit crimes in order to get up a prosecution against 
them is scandalous and reprehensible. 

In the case on trial the government agent thought it necessâry 
not only to solicit the commission of the crime charged, but to make 
an urgent appeal to the accused to such end: "Can you help a 
friend who is in the family way, about two months gone?" To 
this the accused answered, "If you are in that way, the medicine 
is no good." And at a personal interview subsequently had with 
the accused the government oflQcial, if one engaged in such service 
can be so called, was informed that he could not hâve the pré- 
ventive remedy unless he would give assurances that he was a 
married man. Thèse facts tend to show that the accused was re- 
luctant to act in the particular transaction, and the fact adds to 
the reprehensible character of the conduct of the prosecuting wit- 
ness. There is no case which goes so far as to allow a conviction 
upon such a state of facts. The case is within the rule adopted 
in U. S. T. Whittier, above referred to. 

The finding is that the défendant is not guilty. 



UNITED STATES v. CADWALLADER. 

(District Court, W. D. Wisconsin. December 7, 1893.) 

National Banks — Offenses of Officers. Etc. — Indictmbnt. 

Bmbezzlement, abstraction, and willful misapplication of the moneys, 
funds, etc., of a national bank, as described in Rev. St. § 5209, constitute 
three separate crimes or offenses, which, under Id. § 1024, may be joined 
in one indictment, but must be stated in separate counts. 

At Law. Indictment of A. A. Cadwallader for violating the 
national banking laws. Demurrer to certain counts for duplicity. 
Demurrei-s sustained. 
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Samuel A. Harpèr and J, J. Fruit, for the United States, 
Spooner, Sanborn & Eerr, for défendant. 

BTJNÎî, District Judgei The défendant was indicted under sec- 
tion 5209, Bev. St U. S., iwMch reads as follows: 

"Ereryi président, dlrectori Cashier, teller, clerk or agent of any association 
who embezzles, -Wbstracts, or wilfully misapplies any o( the moneys, funds, 
or crédits pf t^6 *'^<xîlatlon; çr wlio, withont authority from the directors, 
Issues or puts in circulation any of the notes of the association; or who, with- 
ont such autbority:. Issues or puts forth any certiflcate of deposit, draws any 
order or biU ot eS(diange, makes any acceptarice, assigna any note, bond, draft, 
bill of exchajxge, mortgage, judgment or decree; or who makes any false en- 
try in any book. report or statement of the association, wlth intent, in either 
case, to Injure or defraud the association or any other company, body politic 
or corporate, or any Indlvidual person, or to deceive any officer of the asso- 
ciation, or any agent appointed to examine the affalrs of any such associa- 
tion; and every person who wîth lili'e intent alds or abets any officer, clerk 
or agent In any violation of this section, sball be deemed guilty of a misde- 
meanor, and sball be imprisoned not less than flve years nor more than ten." 

The indictment contains ten counts, in each of which, except 
the first, the défendant is charged with baving at varions dates, 
and on and between varions times spécifled, as président and one 
of the directors of the Superior National Bank at Superior, Wis., 
embezzled, abstracted, and wilIfuUy misapplied the moneys and 
fundis of said bank. Li each of said counts are also set out the par- 
ticuiar facts constituting such embezzlement, abstraction, and 
wîllful mîsapplication of the moneys of the bank. The défend- 
ant has demurred to each of thèse counts for duplicity, on the 
ground that they, and each of them, charge three distinct offenses 
under the statute. The question is whether the counts are liable 
to this objection. And this, as a question of criminal pleading, 
independent of statute, would seem to turn upon a considération 
of whether the statute describes only one offense or différent and 
distinct offenses. If the statute describes only différent stages, 
degrees, or phases of one and the same offense, thèse degrees or 
phases may undoubtedly ail be set forth and charged in the same 
count of the indictment; but if the statute defines différent and 
distinct offenses, each requiring différent proof to establish it, 
there can be little doubt that they should not be joined in the 
same count, though they may aU, or any of them, be united in 
différent counts in the same indictment. 

There has been in this country and in England a very consid- 
érable relaxation of the common-law mie that there can be but 
a single offense charged in one indictment; and the line of de- 
parture and distinction has been between offenses of a high grade, 
such as were denominated "félonies" at common law, requiring 
either capital punishment or imprisonment for a term of years in 
the penitentiary, with or without hard labor, and those of a lower 
grade, denominated "misdemeanors," the punishment of which is 
by fine or imprisonment in the common jail, or both. In the 
former class of cases there has never been much letting down from 
the strictness of the common-law rule that only one substantive 
offense could be charged in the same indictment, though differ- 
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ently set ont in several counts, to meet the évidence. It bas been 
considered greatly prejudiclal to tbe défense of a prisoner to be 
put upon trial at the same time for two distinct crimes of a high 
grade, such as murder, manslaughter, râpe, arson, burglary, 
grand larceny or embezzlement. Thèse were ail félonies at oom- 
mon law, and I think there is no example or précèdent by which 
a défendant bas been or might be put upon trial for more than 
one crime in the same indictment It would préjudice the pris- 
oner in his défense, and lead to much confusion, if not injustice. 
Such bas been the gênerai rule of criminal pleadtng by the com- 
mon law, both in England and in this country. The statutes, 
however, in England, and presumably in most of the states, hâve 
relaxed the rule, by allowing in misdemeanors and purely statu- 
tory offenses, two or more distinct offenses to be united by différ- 
ent counts in the same indictment, and putting the défendant 
upon trial for aU at once. I do not know of any case, however, 
where the prosecution bas been aUowed to unité two or more dis- 
tinct offenses in the same count of an indictment; and such a 
thing, if allowed, must necessarUy lead to much confusion and 
embarrassment. How is the défendant to plead, and how are the 
jury to flnd their verdict? There is no précèdent or practice for 
allowing a prisoner to plead guUty to one portion of a count and 
not guilty to another, or for the jury to find the défendant guilty 
under one part and not guilty under another part. 

It is seen that by the section of the statute above quoted con 
gress bas said that the person offending in any or either of the 
ways prescribed shall be deemed guilty of a misdemeanor, but 
probably this fact should détermine nothing in regard to the de- 
gree of strictness which the law would require in pleading, as the 
punishment prescribed — not less than flve nor more than ten years' 
imprisonment — ^makes the offense an infamous one under the dé- 
cisions of the United States suprême court, within the meaning 
of that provision of the constitution which says that no person 
shall be held to answer for a capital or otherwise infamous crime 
unless on presentment or indictment of a grand jury. Ex parte 
Wilson, 114 U. S. 417, 5 Sup. Ct. 935; Mackin v. U. S., 117 U. 
S. 348, 6 Sup. a. 777; Parkinson v, U. S., 121 U. S. 281, 7 Sup. Ct. 
896; U. S. V. De Walt, 128 U. S. 393, 9 Sup. Ct. 111; In re Claasen, 
140 U. S. 205, 11 Sup. Ct 735. In one of thèse cases— that of 
Mackin v. U. S. — ^the usual distinction in this country made between 
félonies and misdemeanors, before referred to, is recognized by 
the United States suprême court in the following language, found 
on pages 352 and 353, 117 U. S., and on page 77^, 6 Sup. Ct.: 

"In most of the states and territories, by constitution or statute, ail crimes, 
or at least statutory crimes, not capital, are classed as félonies or as mis- 
demeanors, aecordingly as they are, or are not. punlshable by Imprisonment 
in tbe state's prison or penitentiary." 

So that any offenses which are punishable by imprisonment for a 
term of years in the penitentiary, by thèse décisions are infamous 
crimes, and, according to the common classification, félonies, 
thongh our laws do not in gênerai recognize the usual common-law 
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characterization of a felony as being a crime, a conviction for 
which induçes a forfeiture of goods. While we hâve abolished 
forfeitures of goods as a punlshment of crimes, we retain the prin- 
ciple of forl^iture of personal liberty, which may be qtite as severe 
and 4egrading. 

IJpon a caref ni considération of the statute, I am satisfied that 
ît créâtes and deflnes several distinct offenses, probably not less 
than nine. It is true the punishment for each offense is the same, 
but that circumstance is not controlling in determining whether 
or. not the offenses are one and the same, or distinct and several. 
If the évidence to establish one is of necessity entirely différent 
from that which would be suflScient to establish another, — if the 
Une of prosecution and défense would be wholly différent, — then the 
offenses are not the same, but are distinct. And that this would 
be so seems quite clear. The proof to establish a case of willful 
misapplication of funds, or an abstraction of the moneys or funds 
of the bank, would be inadéquate to make a case of embezzlement. 
The proof s to make out embezzlement of the moneys of the bank 
would not sufflce to make a case of issuin^, without authority, 
notes or bills of exchange or certiâcates of deposit, or of making 
false entries in the books of the bank. Embezzlement was a fel- 
ony, at common law, of the same grade as larceny. 4 Bl. Comm. 
231. That was when a servant fraudulently converted to his own 
use his master's goods, of the value of 40 shillings, not having the 
actual possession, but only the care and oversight, of the goods. 
By St. 21 Hen. VIII. c. 7, the offense was extended to ail cases of 
fraudulent conversion by a servant of the master's goods of the 
value of 40 shillings. This statute was in force at the time of the 
settlement of our colonies, and so presumably became a part of 
the common law of this country. It was repealed in the time of 
Greorge tV., and other statutes providing for banishment for 14 
years or confinement for 3 years substituted. Under the law of 
congress in question, this offense of embezzlement is joined in the 
same section with varions other distinct acts performed by the 
agent or ofificer of a banking association, which were not before 
indictable as crimes; and, though the statute denominates them ail 
as misdemeanors, in the judgment of the court that is not at ail 
décisive of the question as to the degree of strictness to be observed 
in criminal pleading. The statute calls them "misdemeanors," 
while one of the offenses described was clearly a felony at common 
law, punishable by forfeiture of goods and imprisonment, while to 
the commission of each a severe punishment is prescribed, which, 
by the décisions of the suprême court rendered since the passage of 
the act, are held to make them infamous crimes, which, according 
to the classification of crimes usually adopted in this country, and 
recognized by the suprême court, are also félonies, as involving im- 
prisonment in the penitentiary for a term of years. The punish- 
ment of this offense defined by the statute is much more severe than 
that prescribed for manslaughter, which is imprisonment not ex' 
ceeding three years, and a fine not exceeding |1,000. 
, , But, aside from apy qiiestion of how it might be adjudged at 
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common law, I cannot doubt that the question is practically and 
definitely settled by section 1024, Eev. St. U. S., wliich provides 
that — 

"When there are sereral charges against any person for the same act or 
transaction, or for two or more acts or transactions conneeted together, or 
for two or more acts or transactions of the "same class of crimes or offenses, 
which may be properly joined, Instead of having several indlctments, the 
whole may be joined in one Indictment in separate counts." 

The third clause of this provision, in the judgment of the court, 
precisely deflnes and covers this case; that is to say: "Where 
there are two or more acts or transactions of the same class of 
crimes or offenses." It was clearly compétent for congress to 
prescribe such a rule of pleading for the courts of the United 
States, and the rule applies to prosecutions under the section in 
question; and this provision is but expressive and declaratory of 
the gênerai rule of criminal pleading in this country. The rule 
at common law would require separate indictments for each 
offense. This statute, and the statutes in many of the states and 
in England, modify the common-law rule so far as, when the stat- 
ute deflnes two or more acts or transactions of the same class of 
crimes or offenses, to allow them to be joined in the same indict- 
ment, but each offense to be charged in separate counts. There 
never was any rule in civil or criminal pleading for joining two 
or more causes of action in the same count. As said by the court 
in U. S. V. Sharp, Pet. C. C. 131: 

"It is essentlal to justice that the grand jury should have it in their power 
to ignoramus any offense in the Indictment which is not supported by évi- 
dence. But if two or more are thus blended together In one count, they 
must flnd the whole or Ignoramus the whole; whereas, if they are arranged 
In différent counts, they may flnd one a true bill, and Ignoramus :;s to the 
other. How is the petty jury, in a case of this liind, to flnd their verdict? 
If they say the prisoners are guilty of part of the offense described in one 
count, and not guilty as to thé others, they do not flnd them guilty 'in man- 
ner and form;' but where there are différent counts they are the same as 
différent Indictments." 

I know of no exceptions to this rule, especially in crimes work- 
ing an infamous punishment. The apparent exceptions are where 
différent phases or stages of the same offense are set out in the 
same count. This is always allowable. A familiar instance of 
this in this country is where, under the police régulations of 
a State, persons are prohibited from engaging in dealing in spiritu- 
ous liquors without flrst taking out a license. In such case the 
défendant may be charged in the same count with selling, traffick- 
ing in, bartering, or giving away sp'irituous liquors. Hère the sub- 
stance of the offense is that of dealing in that business without 
a license, and the selling, bartering, or giving away are but différ- 
ent phases of the same offense. Clifford v. State, 29 Wis. 327. So 
the charge of murder includes a charge of manslaughter, which 
is a lesser stage of homicide; and the prisoner may be convicted 
of either under the same count. In State v. Smith, 61 Me. 386, 
the rule, and the reason for it, are laid down as foUows: 

"No rule of criminal pleading is better established than that which prohibits 
the joindra" of two or more substantive offenses In the same count. A sub- 
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staatlve offense is pne whlch Is complète In Itself, and Is not dépendent upon 
another. Wàere several acts relate to the same transaction, and together 
constitut* but one offense, they may be chargea In the same count, but not 
otherwise. Each coimt In an indictment must stand or fall by itself. ïhe 
jury cannot flnd a verdict of guilty as to one part and not guilty as to another 
part of the same count. Thls strictness of pleadlng is necessary, in order 
that the accused may not be in doubt as to the speciflc charge agalnst which 
he is called to défend, and that the court may know what sentence to pro- 
nounce." 

The same rule is laid down by the suprême court of Indiana in 
Knopf V, State, 84 Ind. 316; State v. Shields, 8 Blackf. 151; State 
V. McPhereon, 9 lowa, 53; Reed v. People, 1 Parker, Crim. R. 481, 
and many other cases. See Bish. Crim. Proc. § 432, and cases 
cited. 

The demiurrers to counts are sustained. 



In re LUM LIN YING. 

(District Court, D. Oregon. February 2, 1894.) 

No. 3,666. 

1, C!oNFi.içT:pF liAws— Chinesb Marbiaqes— Vaiidity. 

A. mapri^age solemnized in China according^ to the laws and customs 
thereof,' bût 'while the brldegroom is In America, is not valld In America. 

2. Chinesb— Exclusion Acts. 

Where a woman, married according to Chinese laws to a Chlnaman 
then in tl^ United States, is brought to the United States by direction of 
her husband,: both actiug In good falth, she is entitled to laud, there being 
no evidçnço tliat she is a prostitute. 

Pétition for writ of haheas corpus. Petitioner discharged. 

B. B. Beekman and G. W. P. Joseph, for petitioner. 
Daniel R. Murphy, for the United States. 

BELLINGER, District Judge. It is admitted that the person 
claiming to be the husband of the petitioner is a merchant doing 
business in this city. Is the petitioner his wife? He testified 
that she was betrothed to him at two years of âge, and that six 
months ago the marriage was solemnized according to the laws of 
China. He fiirther testified that he had never seen his wife un- 
til her arrivai hère. Upon this last statement, I conclxided to re- 
maud the petitioner, without further inquiry, but deferred to the 
urgent request of her attprneys to be heard as to this alleged China 
marriage, and as to the bona fldes of the marriage transaction. 

The on\y anthority cited as to what constitutes the solemnization 
of marriage under Chinese laws is an article in the Encyclopedla 
Britannica by Prof. R. K. Douglas, professor of Chinese in King's 
CoUege, London. According to this authority, marriage in China 
is an arrangement with which the parties most concerned hâve noth- 
ing to do. TJie duty of filial piety is said to be the final object of 
Chinese religions teaching, and, under its influence, parental wiU 
is a suprepie authority, from which there is no appeal. Marriage, 
therefore, i» not the resuit of acquaintanceship. "The bridegroom 
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rarely sees Ms betrothed untU she has become Lis wife." The pre- 
liminaries are entirely arranged by professional go-betweens with 
the parents and families of the respective parties. The correspond- 
ance between the two, thus conducted, is in writing, and is of the 
briefest character. If the arrangements proceed satisfactorily, the 
particulars of the engagement are committed to writing upon dupli- 
cate cards. Thèse are sewn together, and the ceremony is com- 
plète. The bride journeys to the home of her husband, who may 
then see her for the first time. This is the System under which 
the marriage relied upon in this case is claimed to hâve taken place, 
and is consistent with such marriage. The fact that such a mar- 
riage did take place, as testified to by the parties, is not contra- 
dicted, and is consistent with ail the circumstances appearing in the 
case. 

If the parties were married according to the laws of China, such 
marriage is valid hère. Parsons on Contracts says that "it seems 
to be generally admitted, and is certainly a doctrine of English and 
American law, that a marriage which is valid in the place where 
it is contracted is valid everywhere. The necessity and propriety 
ol this rule are so obvious and so stringent that it can hardly be 
called in question." This rule is subject to the qualification that 
a marriage made elsewhere would not be acknowledged as valid in a 
etate, the laws of which forbade it as incestuous. Meyer's Fédéral 
Décisions says the gênerai rule is undoubtedly that a marriage good 
by the law of the place of solemnization is good everywhere. 

At the time of the marriage in question in this case, the husband 
was domiciled in the United States. This raises a question, 
as to Mhether China is the place of solemnization of the marriage. 
While the place of solemnization governs, by what rule shall such 
place be determined, when the parties are at the time within dif- 
férent jurisdictions? It is doubtful whether this is a China mar- 
riage. It is not enough, in my judgment, that such a marriage is 
valid under the laws of China. I am of opinion that it must not 
only be valid under such laws, but, to be valid elsewhere, must hâve 
been solemnized within the jurisdiction of those laws. 

The parties in this case appear to hâve acted with the utmost 
good faith. On the 7th of last October the husband consulted a 
firm of lawyers of high standing in the city, touching the right 
of hiy wife to land hère. The subject was carefully considered by 
them. Acting on their advice, a certiflcate was prepared and for- 
warded to China, identifying the husband, and setting forth that 
the petitioner was his wife. and that such certiflcate was intended 
to évidence her right to land hère, by virtue of such relation. Mon- 
ey was forwarded for the journey, which she undertook in pursuance 
of the advice given her husband hère. There is no doubt as to this. 
I hâve no right to assume, upon the whispered suggestions made 
on the authority of some of her countrymen, that she is a prostitute. 
There is no testimony tending to prove anything of the kind. Nor 
is there anything in the case calculated to arouse a suspicion against 
her. If, as the testimony shows, she is a girl of 18 years of âge, 
who has made this journey in good faith under the circumstances 
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li have mentioned, she does not belong to any class of persons 
within the exclusion acts of congress, and her rejection wonld be a 
cruel injustice. 

I am aware that there is danger of imposition in cases like tMs, 
but that danger exista in ail cases where Chinese persons are landed, 
and must continue to exist until exclusion is made absolute. 

The petitioner is discharged. 



TJNITED STATES v. A LOT OF JEWELBT, ETC. 

(District Court, B. D. New York. January 9, 1894.) 

t. CnsTOMS DoTlEs— ViOT-ATroN of Laws— Pobfeitubbs— Rbpbal d^Statutes. 
Rev. St § 3082, relating to unlawful Importations, is not a purely crim- 
inal statute, but, on the contrary, autliorlzes a suit in rem to forfeit the 
goods; and it was not repealed, either by the act of February 27, 1877, 
(Rev. St. è '2865,) or by section 9 of the act of June 10, 1890. U. S. v. A 
Lot Of Jewelry, 13 Blatchf. 65, criticised. 

2l SAMB— lK*ÔRMATIÔN— SUFFICIENCY. 

An Information of forfeiture unden Rev. St. S 3082, Is sufflclent to sup- 
port a verdict when It contains averments that certain persons named re- 
ceived the goods, knowlng them to hâve been imported contrary to law; 
that théy were seized' by the collecter within the district; that they were 
subject toduty, were brought from a forelgn port Ihto the port of New 
York, without belng Invoiced or entered at the custom house, and with- 
out payment of any duty; and that they were imported contrary to law, 
by persons named, fraudulently and knowingly. 

5. Bame^Inpobmation — CRrMiNAL RuiiEs NOT Applicable. 

An information of forfeiture under Rev. St. § 3082, is capable of amend- 
ment. If objected to; and, when there is no demurrer or application for 
partlculars before the trial, it wlU not, after verdict, be judged of with 
the strictness applicable to an indlctment. 
4. Samb— BuRDBN OF Phoof— "Probable Cattse. " 

In section 21 of the customs administrative act of 1890, whlch casts the 
burden of proof, in cases of seizure, upon the person claiming the goods, 
provlded that probable cause for the prosecution is shown, the words 
"probable cause" are to be understood as Importing circmnstances whlch 
créa te suspicion. Boyd v. U. S., 6 Sup. Ct 524, 116 U. S. 616, distlnguished. 

6. Evidence— Competenct—Idbntitt op Pbbsons— Photogbaphs. 

It is compétent, for the purpose of proving the Identity of a person al- 
leged to hâve passed under différent names in différent places, to show a 
photograph to witnesses who knew the person passing under the names, 
respectlvely, and allow each to testlfy that It looked like the man he had 
so known. 

At Law. Information of forfeiture, under Rev. St. § 3082, to se- 
cure the Condemnation of certain jewelry, alleged to hâve been 
brought into the United States contrary to law. The court di- 
rected a verdict for the United States, and the cause is now heard 
on a motion for a new trial, and in arrest of judgment. Denied. 

The information, omitting the caption, was as follows: 

"On flie 20tJi day of June, in the year 1893, cornes Jesse Johnson, as the 
attomey of the United States of America for the eastern district of New 
York, In a cause of seizure and forfeiture of the property, under the revenue 
end customs laws of the sald United States, and informing the court: That 
on the 5th day of May, and the lOth and leth days of June, In the year one 
thousand elght hundred and ninety-three, Francis Hendricks, collecter of cus- 
toms for the port and collection (Ûstrict of New York, seized on land, in the 
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said eastern district of New York, certain goods, wares, and merchandlse, 
and which said goods, wares, and merchandise, he, tlie sald collecter, bas now, 
witbin the said eastern district of New York, as forfeited to the said United 
Sfates for the causes propounded In the foUowing articles. That heretofore, 
about February, March, or April, 1893, the goods, wares, and merchandise 
were brought from a foreign port and place— from France, or some other for- 
elgn country— into the port and coUectiou district of New York, by Alexander 
Vollkringer, or Madame Vollkringer, or Eugène Leroux, or Jenny Leroux, alias 
Jenny DoUi, or by one Flamant, or Madame Flamant, or Herbert Gailarden, 
or by some person or persons unknown, and were found partly in the posses- 
sion of Eugène Leroux, or Jenny Dolli, alias Jenny Leroux, and partly in the 
possession of certain other persons, wlth whom said Eugène Leroux, or Jenny 
Leroux, alias Jenny Dolll, or some person acting for them, had placed the 
same as seeurity, for loans, or, as is commonly known, had pawned the same. 
The names of such other persons are A. H. Samuels, J. J. Ifreel, H. C. Lewis, 
F. Freel, M. Brockheimer, and Arthur J. Heaney, in the said' eastern district 
of New York. That said goods, wares, and merchandise, so found in the pos- 
session of the persons last aboyé named, were subject to duty, and which 
were not, at the tlme of making entry for such goods, wares, and merchandise, 
by the person or persons having possession thereof, mentioned to the said 
collecter of the port and collection district of New York, before whom such 
entry should haye been made, and which said goods,' wares, and merchandise 
were then and tbere subject to duty, and should bave been invoiced, but that 
no duty was paid thereon, contrary to the provisions of the statutes of the 
United States in such case made and provlded. That sald Vollkringer, 
Madame Vollkringer, Leroux, Jenny Leroux, alias Jenny Dolli, Gailarden, 
Flamant, and Madame Flamant did fraudulently and knowingly import or 
bring into the United States the said goods, wares, and merchandise, or did 
assist in so doing, and did recelve, conceal, buy, sell, and pawn, the same 
after Importation, knowing the same to bave been imported contrary to law. 
And the said attorney of the United States saith that ail and singular the 
premlses are true, and that by reason thereof , and by power of the statutes 
în such case made and provlded, the aforesald goods, wares, and merchandise 
became and are forfeited to the use of the sald United States, as in the stat- 
utes provlded." 

Jesse Johnson, U. S. Atty. 

M. L. Towns, (E. Moses and J. J. Allen, of counsel,) for claimants. 

BENEDICT, District Judge. This is a proceeding in rem to 
procure the condemnation of a quantity of jewelry alleged to hâve 
been forfeited to the United States. The value of the jewelry pro- 
ceeded against is about fl2,000. A full description of it is given 
in the information. A claim and answer having been flled, the 
case came to trial before the court and a jury. At the close of 
the testimony introduced by the government, no testimony being 
oflered by the claimants, a verdict for the government was directed 
by the court. The cause now cornes up upon a motion for a new 
trial, and a motion for an arrest of judgment, thèse motions having 
been heard together. 

It will be convenient to consider flrst the point made that sec- 
tion 3082 of the Eevised Statutes, which was the statute upon 
which the trial proceeded, was repealed by section 9 of the act of 
June 10, 1890. Such is not my opinion. The language of section 
9 of the act of 1890 shows, as it seems to me, that it was intended 
to relate to acts done in connection with an entry of goods at the 
custom house, not to a case where no attempt is made to enter 
the goods, or otherwise to comply with the laws respecting the col- 
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lection of duties. The words "any f aise, or fraudulent practice 
and applianee," as used in section 9 oftlie act of 1890, must be 
taken tp bë limited to the case mentioned in the section, not tq a 
case wllere no entry at thé'custom house is màde or attémpted. 

In a supplemental brief, submitted on behalf of the claimants, 
the further point is taken that section 3082 was repealed by the 
act of Febrtiary 27, 1877, an act passed three years after the Ee- 
vised Statotes tobk effect, but which now, appears in the Eevised 
Statntes in section 2865. I am nnable to see how the provision 
in section 3082, which déclares a forfeiture of goods imported con 
trary to law, can be afifected by section 2865, which is a purely 
criminal statute, and in nô way deals w^thi goods unlawfuUy im- 
ported, bnt only with the person of the offender. There is no in- 
consistency between the two provisions, and no language is used 
in section 2865 indicating an intention to repeal or modify the 
provision for forfeiture contained in section 3082. 

AgainL, It is contended that section 3082 is a purely criminal 
provision, andTio action in rem to procure a judgment of forfei- 
ture of gôods can be maintained by virtue of it. In support of 
this point is cited the case of tJ. S. v, A Lot of Jewelry, 13 Blatchf. 
65, where Mn Justice Hunt remarks, in regard to section 3082: 

"The object and Intent of the proceeding Is the Imposition of the fine and 
the Imprisonnièht, not the reebvery of the goods. The statement that goods 
80 Imported shàll be forfeited Is Incidental to the main point, the Imposition 
of the fine and Imprjsonment. . It is by virttte of sections 3059, 3061, 3072, 
and other sections, that goods are seized when imported in violation of law, 
and the authorlty of section 308è'ls not needed for that purpose." 

This 'remark furnishes no binding authority in this case. The 
only question up for décision was a question of eA'idence. The re- 
mark above quoted was not necessary to the détermination of the 
case, nor is it easy to see how a forfeiture of goods, which is plainly 
declared, by express terms in section 3082, can be enforced as in- 
cidental to a criminal prosecution. No attempt to do that has ever 
come to my knowledge, and it seems to me that the introduction of 
the civU proceeding to forfeit goods into a trial upon an indictment 
would be, if not whoUy impracticable, at least productive of great 
confusion. It would seem that there must be some mistake in 
the report of the opinion of Mr. Justice Hunt, for sections 3059, 
3061, and 3072, to which référence is made as entailing forfeiture 
of smuggled goods, are not, as I read them, sufficient for that pur- 
pose. To give to section 3082 the effect now claimed in this case 
would be to nuUify express and important language in the statute, 
and without apparent reason. The décision of the suprême court 
of the United States, in U. S. v. Claflin, 97 U. S. 546, which is also 
cited by the défense in this connection, simply décides that an ac- 
tion of debt wiU not lie under section 3082. The case at bar is 
not an action of debt. In deciding that case, however, it is stated 
bv the suprême court (page 551) that the act of 1866, which is sec- 
tion 3082, imposes a forfeiture of the goods. And in Friedenstein 
V. U. S., 125 U. S, 224, 8 Sup. Ct. 838, although one count of the 
information was based on section 3082, nothing is said by the court 
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to Cast doubt upon the validity of that section. In the case of 
Cotzhausen v. jSTazro, 107 U. S. 219, 2 Sup. Ct. 503, the seizure there 
in question was held lawful, upon the ground that the article, being 
dutiable, and having been imported in a letter, had been imported 
contrary to law, and, therefore, was forfeited under section 3082 of 
the Eevlsed Statutes. A considération of the varions statutes an- 
terior to the act of 1866, now section 3082, leads to no différent 
conclusion. The suggestion, that the words "shall be forfeited" 
were introduced into section 3082 merely to emphasize the fact 
that such was already law, seems without force. The better sug- 
gestion would seem to be that the words were introduced because 
instances had been found of goods imported contrary to law, which 
could not be forfeited by virtue of the prior statutes. "Goods im- 
ported ih a United States vessel and not included in the manifest," 
(sections 2809, 2810;) "goods unladen within four leagues of the 
coast," (section 2799;) "articles in baggage and not reported to the 
collector," (sections 2872, 2874;) "goods unladen without a permit," 
(sections 2872, 2874;) "goods found concealed in any dwelling house 
or other similar place," (section 3066;) "goods brought from any 
foreign country adjacent to the United States," (sections 3098, 
3099,) — are declared forfeited. But I hâve been referred to no 
statute, other than section 3082, which déclares a forfeiture of 
goods brought into the United States as the goods proceeded 
against hère are shown to hâve been. 

My conclusion, therefore, is that so much of section 3082 as dé- 
clares a forfeiture of goods imported contrary to law is a subsist- 
ing statute, under which the goods in question can be lawfully 
condemned as forfeited to the United States. 

It is said that the information will not support a verdict, because 
it contains no averment that the goods were imported contrary to 
law. The information is not scientiflcaUy constructed, but, treat- 
ing it according to the contention of the claimants, as consisting 
of a single count, it contains an averment that certain persons 
named did receive the goods described, knowing the same to hâve 
been imported contrary to law. This averment, by necessary im- 
plication, avers that the goods were imported contrary to law. 
The information also avers a seizure of the goods by the collector, 
within the district; that thèse goods were subject to duty; that 
they were brought from a foreign port into the port of New York, 
without being invoiced or entered at the custom house, without 
the payment of any duty whatever; and that the goods were so 
imported contrary to law into the United States by persons named, 
fraudulently and knowingly. Thèse averments are, as it seems 
to me, sufflcient to support a judgment of forfeiture by virtue of 
section 3082, and to be sufficiently particular to meet the require- 
ments of the law in a case of this description. 

At this point, while examining the language of the information, 
may be considered the point made that the information confines the 
proceeding to goods which had been pawned, and that there must 
be a new trial, inasmuch as the évidence fails to show what part 
of the goods had been pawned. But whether the goods had been 
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pawned or not is immaterîal. A pawning of the goods is not nec- 
essary to entaU the forfeiture declared in section 3082, and need 
not be proved. Nor need any intention to defraud be averred or 
proved, in a proceeding to condemn goods under this section. 
Cotzhausen v. Nazro, above cited. 

Again, it is said that the information, as drawn, confines the 
proceeding to goods found in the possession of six pawnbrokers, 
named in the information, and, inasmuch as the testimony f ails 
to show what goods were so found, there must be a new trial. I 
cannot agrée with this view of the information. It seems to me 
that it wauld be an unieasonable construction of the information to 
hold that the words "last above named" refer to six persons whose 
names preceded thèse words, and did not inclnde the other per- 
sons, who were also previously named as having the goods, or some 
part of thein, in their possession. 

Some other objections Ijave been made to the information, but 
it seems sufiacient to obserye, in regard to them ail, that this is not 
a trial upon an indictment, but upon an information, capable of 
amendment, if objected to. The information was not demurred tO; 
nor was any application for particulars made before the trial ; no 
doubt for the reason that no additional information was required. 
At the trial particularizatioQ of the statutes relied on was asked 
and given. Two of the statutes so named were rejected by the 
court, and the case confined by the ruling to section 3082. The 
fact that no objection to the information was raised, either by de- 
murrer, or by motion for particulars, or otherwise, until after a 
jury had been sworn to try the issues raised by the pleadings, 
points to a belief on the part of the claimants that no amendment 
of the pleadings was required to protect their rights. I am un- 
wUling to import into a suit of this character rules of criminal 
laWj which are so often successfuUy resorted to, after a jury has 
been sworn, for the purpose of defeating the ends of justice. 

Buring the trial it became important for the government to show 
that a man nanied VoUkringer, who had a stock of jewelry in a 
store in Paris, of which the jewelry proceeded against is shown 
to hâve been a part, came to New York, as a passenger, by the 
steamship New York, under the name of Flamant. In order to 
prove this, a wltness who knew VoUkringer In Paris was shown 
a photograph of a man, and he testifled that Vollkringer's appear- 
ance corresponded with the picture in the photograph. Another 
witness, who had known the man called Flamant at the hôtel in 
New York, on being shown the same photograph, testiiied that 
Flamant's appearance corresponded with the photograph. When 
the photograph had been taken, and whether or not it was taken 
from VoUkringer, did not appear. This line of testimony was ob- 
jected to, but, it seems to me, without good reason. It was only 
another, and a more deflnite, method of proving the appearance of 
the man VoUkringer, and of the man who called himself Flamant. 
The resemblance of feature could surely be proved, to show that 
the man VoUkringer ûnd the man caUed Flamant were the same 
person, . Such testimony would not, of course, be conclusive, but, in 
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my opinion, it was some évidence, pertinent to the inquiry tlien in 
hand. 

There remains to be considered the question whetlier errer was 
committed by the court in flnding, upon the testimony submitted 
by the government, that probable cause for the prosecution had 
been shown, and in directing a verdict for the government in the 
absence of any testimony from the claimants. This action was 
taken by virtue of section 21 of the administrative act of 1890, 
which is as foUows: 

"la ail sults or informations brought, wliere any seizure lias been made pur- 
suant to an act providing for or regulatlng the collection of duties on im- 
ports or tonnage, if tlie property is claimed by any person, the bnrden of 
proof shall lay upon such clalmant, provided that probable cause is shown for 
such prosecution, to be judged of by the court." 

The goods proceeded against consisted of a quantity of métal 
forks, spoons, watches, bracelets, unset stones, diamonds, sapphires, 
rubies, pearls, opals, gold brooches, hair pins, combs, amber ciga- 
rette holders, métal match safes, sait cellars, sleeve buttons, smell- 
ing bottles, gold rings, gold studs, empty jewel cases, 97 gold 
chains, 119 scarf pins, 20 pairs of diamond earrings, 27 ladies' gold 
watches, 20 gentlemen's gold watches, etc., and apparently are the 
stock, or part of the stock, of a retail jewelry store. Many of the 
articles hâve still on them the store tags. The articles are of 
foreign manufacture, and are dutiable goods. It was proved by 
direct évidence that a considérable part of this property, prier to 
March 29th, composed the stock of a man named Vollkringer, who 
then kept a small jewelry store in Paris. The tags were identi- 
fled as in his handwriting, and his purchase of some of the articles 
is proved by the seller. On AprU 1, 1893, the police of Paris ex- 
amined VoUkringer's store in Paris, and found it closed, and the 
stock gone. On the 15th day of AprU, Vollkringer arrived at the 
port of New York, in the steamship New York. He came as a 
passenger, under the assumed name of Flamant. In his baggage 
entry he signed the name "Flamant," and in it declared one trunk, 
one bag, and one box, as the personal baggage of himself and wife. 
He declared no dutiable goods, and he paid no duty. With him 
there came a woman, who passed as his wife, and who was dressed 
in a long overcloak, reaching from her neck to her boots. On land- 
ing from the steamship on the 15th day of April, 1893, Vollkringer 
and the woman went to the Atlantic Hôtel, without waiting for 
their baggage. There a meeting took place between Vollkringer 
and Leroux, the claimant in this case. They acted like acquaint- 
ances. The woman without remo^dng the long overcloak, as was 
noticed by the landlady, remained sitting in the dining room of the 
hôtel for about three hours, while Vollkringer and Leroux went 
to the steamship. On their return, ail went upstairs together. 
Vollkringer and the woman remained at the hôtel until about the 
Ist of May, when they left, having tickets for Canada ; Vollkringer, 
in the mean time, having shaved off his mustache. A few dajs 
after this, Leroux and his wife left the hôtel, and on the 5th day 
of Mayj the wife was found in Brooklyn, pawning jewelry at 
v.59F.no.6 — ii 
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sêveM' pitoës, one after another, under the name of Jennîe DoUe. 
She was arrested, and, at the lodgings occupied by lier and Leroux, 
was found most of the jewelry in question. The rest was found 
at the pawnbrokers', where it had been pawned by the woman. 

A considérable part of this property, as has been already stated, 
was subsequently identifled, by a witness from Paris, as having be- 
longed to VoUkringer in Paris, and as forming part of the stock in 
his store in Paris, and; in the course of the trial, it was proved, 
without objection, that Leroux said he got the diamonds from Fla- 
mant. A large part of this jewelry» when found, was sewed up 
inside flannel bags, which bags, eeven in number, were evidently 
constructed to be worû on the person, by means of ta:pes attached, 
tmder the arms, about the waist, around the stomach, and around 
the legs. The goods, the claimants say, in their answer, they had 
bought in New York; from whom is not stated. 

There is hardly room to contend that this évidence fails to show 
circumstances sufflcient to warrant a suspicion that the goods 
had been brought by Vollkringer into the United States, without 
«ntry or payment of duty. 

The statute on which the action of the court was based is a 
reproduction of the old statute of 1789, and it cannot be doubted 
that thé statute supports the ruling made at the trial, if it is to 
be understood as the similar statute has. been interpreted by the 
suprême CbUrt of the United Statèà in many cases, — of which it is 
sufficient to refer to the case of Averill v. Smith, 17 Wall. 83, where 
a certiflcate of probable cause was upheld, although the évidence 
was not sufficient to justify a condemnation of the prorierty, and 
where the court cites with approval the remark of Mr. Parsons 
that the wôrda "probable cause" mean less than évidence that would 
justify condemnation, and says, "It is settled that the words 'prob- 
able cause' import circumstances which create suspicion." This, 
as was sâid by the suprême court iû Cliquot's Champagne, 3 Wall. 145, 
"has always been regàrdëd as a prominent feature of the revenue 
System of this couhtry." 

But Itis said that récent décisions of the suprême court hâve 
changed the law, and that it must nowbe held that, to show prob- 
able cause, within the meaning of the statute, the évidence must 
be such as to establishthe charge beyond a reasonable doubt; and 
it is contended that, if the statute be interpreted as stated in 
Averill v. Smith, it renders the provision unconstitutional, as being 
in violation of the âfth amendment of the constitution. In sup- 
port of this contention référence is made to the décision of the su- 
prême court in the cases of Lilienthal v. U. S., 97 U. S. 237; Chaf- 
fee V. U. S., 18 Wall. 516; and especially the case of Boyd v. U. S., 
116 U. S. 616, 6 Sup. Gt. 524. The argument based upon thèse 
cases is this: ' The case at bar is not a civil suit, but is a criminal 
proceedihg, and, as suchj governed by the rules of the criminallaw. 
A rule of criminal law is that no verdict can be given for the gov- 
ernment unless the chairge is proved beyond a reasonable doubt, 
and of that the jury, and not the court, must jud^e; therefore, no 
judgment can be given hère, because the court decided that the evi- 
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dence cast the burden o£ proof upon the claimants, whereas tlie 
évidence did not prove the charge beyond a reasonable doubt, and, 
when no évidence was offered for the claimants, the court directed 
the jury as to their verdict. It may well be tiiat error was hère 
committed, if the décision in Boyd's Case is to be given the effect 
claimed for it hère; but, if such a sweeping effect is to be given to 
the décision in Boyd's Case as has been claimed, I prefer to leave 
it to the appellate court to do it. I say sweeping, because I hâve 
heard it argued that the décision in Boyd's Case renders it unlaw- 
ful, in a criminal trial upon an indictment charging the prisoner 
with knowingly passing a counterfeit dollar, to put in évidence, on 
the question of guilty knowledge, numerous similar counterfeit 
dollars which the accused had in his pocket at the time he passed 
the coin in question, and which, upon a search of his person, made 
without his consent, were there found by the offlcer, and taken 
from Mm without his consent. Besides, it can, I think, be fairly 
said that the décision in Boyd's Case is not binding authority in 
this case. Boyd's Case, as the court says, was a case of forfeiting 
a man's property by reason of offenses committed by him. This 
is not such a case. It is not contended that the goods in question 
had been smuggled by Leroux or his wife, who hâve claimed the 
property as owners. Any such proposition was expressly dis- 
claimed by the district attorney at the trial, and the case was 
limited to the question whether the goods had been smuggled by 
Vollkringer. But VoUkringer, as the claimants say, in their an- 
swer, had parted with his interest in the goods in the city of New 
York, and after the right of the United States to the goods had 
attached by reason of his unlawful acts. No punishment of Voll- 
kringer is or can be inflicted by this proceeding. Indeed, no ac- 
tion of Vollkringer amounting to a felony is asserted. This case, 
therefore, cannot be a criminal prosecution of Vollkringer, under 
the cloak of a civil suit against jewelry. The question whether, in 
a case like this, such action as was taken by the court on the failure 
of the claimants to produce any évidence is unlawful, is not decided 
in Boyd's Case. In my opinion, this case must be governed by 
the anterior law as declared by the suprême court of the United 
States in the cases, and by the décision in Boyd's Case, to which 
I hâve referred. 

Upon thèse grounds the motion for a new trial, and for arrest 
of judgment, must be denied. 
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CO. et. al. 

(Circuit Court, N. D. Ohio, E. D. January 23, 1894.) 

No. 5,142. 

Patents — Attemptbd Correction — Limiting to Expire with Foreign 
Patents— EsTOPPEL. 

The voluntary act of a patentée in oausing liis patent to be amended 
after issuance so as to be limited to expire witli a foreign patent secured 
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by hlm, even thongb taken under the mistaken vlew that the law re- 
qi?dred such limitation to appear on ^e face of the patent, estops Mm, as 
against one wiio Invpsted money in a manufacturing pla.nt on the faitli of 
his action, from clâlming that the amendment was invalld and of no 
efCect, or from relylng Upon a subséquent annulmènt of the amendment 
secured by hlm only a short tlme before the amended patent would hâve 
expired. 

2. SamEt-Notice. 

Where the pétition for correction, In such case, states that, while the 
inventor's American application was pending, "he applled for and ob- 
talned" letters patent for the same invention in several foreign cotintrles,— 
enumerating such patents, wlth thelr dates, — and prays that the American 
patent may be amended so as to be llmlted to expire wlth the expiration 
of that one of them having the shortest tlme to run, the pétition does 
not, by reason of the indeflniteness of this language, put the public upon 
invwtlgatlon as to the laWs of the varions countrles, so as to affect them 
wlth notice that the Brltlsh patent, whlch was the one flrst expirlng, dld 
not begln to run on the day of Its date, but upon the day of Its seallng 
and issuance. 

8. Same— PBBLiMiNAKYlNjpjTCTioisr— Dissolution— Whbn Gkakted. 

Thç burden of prpof Is on défendant to show cause for dissolvlng » 
tempdrary Injunction, but nevertheless a dissolution will be granted upon 
new évidence sufflclent to raise grave doubts as to the complalnant's 
rlght to such injunction.' 

In Equitj. Suit by the Edison Electric Light Company and the 
Edison General Electric Company against the Buckeye Electric 
Company and others for infringement of a patent. On motion to 
dissolve a preliminary injunction, Granted. 

Statement by RICKS, District Judge: 

Thls case is now before the com-t upon a motion to dissolve the preliminary 
injunction allowed herein on the 28th day of July, 1898. Sald injunction en- 
jolned the défendant from using lamps infringlng the second claim of letters 
patent No. 223,898, for the alleged infringement of whlch the blll of com- 
plaint was brought. The motion récites what the record discloses: That the 
letters patent upon whlch the blll is flled bear date the 27th day of January, 
1880, and purport to be for the full term of 17 years from that date. That 
after sald letters patent were issued, and on or about the 15th day of No- 
vember, 1883, Thomas A. Kdison, to whom sald letters patent were granted, 
filed with the commissioner of patents of the United States a duly-veri- 
fied pétition, wherein, among other thlngs, he alleged that, while his sald 
application for letters patent was pending, he appUed for and obtalned let- 
ters patent for the same Invention in several foreign countrles, to wit: Brlt- 
lsh patent, dated November 10, 1879, No. 4,576; Canadian patent, dated No- 
vember 17, 1879, No. 10,654; Belgian patent, dated November 29, 1879, No. 
49,884; Italian patent, dated December 6, 1879; and French patent, dated 
January 20, 1880, No. 133,756. And, that no other patents were granted up- 
on his Invention in foreign countrles before the grant of sald United States 
patent No. 223,898, and at the time of flling sald application for said United 
States patent, and while the sald application was so pending, he was 
advised that the mies and practice of the ofBce, under the prevailing con- 
struction of section 4887 of the Revlsed Statutes of the United States, did 
not requlre an applicant to acknowledge, during the pendence of his appli- 
cation, a foreign patent applled for and granted subséquent to the fvllng of 
such application, and that he therefore dld not acknowledge the above named 
foreign patents, and that the United States letters patent were granted to 
hlm, unlimlted, for the full term of 17 years. He, further. In sald pétition, 
tendered said letters patent No. 223,898 to the commissioner of patents, and 
requested that they be corrected so that his sald patent should be llmited to 
expire wlth the date of said foreign patent, referred to in his pétition, having 
the shortest tlme to run. The sald pétition of Thomas A. Edison for such 
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correction of his said patent was duly consented to and concurred In, In 
writing, by the Bdlson Electric Light Company, to wliom the said Edison 
had asslgned .the said letters patent. 

The motion further aUeges that the United States commissloner o£ patents, 
upon the flling and due considération of said pétition for the correction of 
said patent, granted the said request of the said Thomas A. Edison and the 
Edison Electric Light Company, and accepted the surrender of said patent 
for the purpose of such correction, and corrected said letters patent In ao- 
cordance wlth the request made in said pétition, and indorsed thereon such 
correction, whereln and whereby said letters patent were, at the élection and 
request of the said complainants, limited so as to expire at the same tlme 
with the foreign patent having the shortest *time to run, naming said patents 
as hereinbefore descrlbed, and certifled that the proper entrles and correcp 
tlons had been made in the files and records, and that the said amendment 
was made that the United States patent mlght conform to the provisions 
of section 4887 of the Revised Statutes. Said motion further avers that 
"said Britlsh patent, No. 4,576, dated November 10, 1879, was for the same 
Invention as that for whlch the said United States letters patent aforesaid 
were granted, and as your petitioners are informed, advised, and believe, 
and therefore allège, was for the term of foiu^teen years from the said No- 
vember 10, 1879," and that said Britlsh patent. No. 4,576, has now expired. 

Said motion further avers: That the défendant, the said the Buckeye Elec- 
tric Company, was organlzed for the purpose of manufacturing and seUing 
incandescent lamps in the month of February, 1890. That at the tlme of 
its organlzatlon it had an authorized capital of $100,000, and its invest- 
ment at that tlme was about $25,000. That, before said business enterprise 
was started and said capital invested, the parties interested in the enter- 
prise made diligent examination of the records of the patent office with réf- 
érence to patents pertaining to incandescent eleotrlc lamps, and also in- 
formed themselves as to the prevaUing understanding of the trade, and per- 
sons engaged in simllar enterprises, as to the rights of parties to manu- 
facture incandescent electric lamps notwlthstanding said letters patent No. 
223,898, and other patents professing to cover the manufacture of incan- 
descent electric lamps at that time, and among other things ascertained that 
the circuit court of the United States, in a case heard by Mr. Justice Bradley, 
had decided to be Invalld a certain patent upon incandescent lamps, known 
as the "Sawyer-Mann Patent," whlch was consldered by the trade and ail 
parties Interested as being In ail respects as valid as the said letters patent 
No. 223,898, whlch patent was commented upon and referred to in said case, 
and that at the tlme of said rullng the electrical engineers, and ail parties 
interested throughout the country, accepted that décision as holding that the 
public generally were free to make, seÛ, and manufactiu'e incandescent elec- 
tric lamps in the form now claimed, and subsequently decided to be an in- 
frlngement of the letters patent in the bill of complaint described. And, 
prier to the time that said Buckeye Electric Company engaged in the busi- 
ness, there were many other concerns in the United States manufacturing 
incandescent lamps, among the principal of whom were the Sawyer-Mann 
Company, of New York City; the Thomson-Houston Company, of Lynn, 
Mass.; the Bernstein Company, of Boston; the Sunbeam Incandescent Lamp 
Company, of Chicago; tiie Perkins Incandescent Lamp Company, of Man- 
chester, Conn.; the Brush-Swan Company, of Cleveland, Ohlo; and others. 
Tliat none of those companies had ever been sued by the owners of the "Edi- 
son Patent," so called. 

Said motion further avers that the défendants and those interested also 
ascertained from such investigation that the particular patent In suit In this 
case was then believed to hâve expired by reason of the termination of tho 
Canadlan patent covering the same invention, issued on November' 17, 1879; 
it being, as was then imderstood by the petitioners, the prevaUing opinion of 
the courts that the termination of the Canadian patent, by the décision of 
the deputy commissloner of patents, terminated at the same time as the 
Edison patent sued upon hereln, whlch had been issued in the United 
States subséquent to the date of said Canadian patent, and it was the dis- 
tinct understanding of the défendant at the time said company began 
business that there was no valid patent outstanding which could in any way 



894 ™PEKAL BaPOETB», TOI. 69. 

lnterfei« wltb ûidr carrylngr on thé proposed business of manufactnrlBg and 
■ellln^ lâcandescent electrio lamps. And the défendant, in common with 
other manufacturera throughout the United States, continued business with 
Its said Investment of about $25,000 untll the summer of 1891, wlthout mol- 
estation or threat of interférence by any one claimlng the patents were in- 
fringed by tbe défendant That in tlie summer of 1891 the défendant, the 
Buckeyè Electrio Company, ihavlng some months before that tlme discovered 
and put Into practical use a filament superior In every respect to that which 
was tlioi and is now used by the complainants herein, and had so far in- 
creased ita business that It became necessary to largely increase its in- 
vestment And thereupon further examination was made by the parties In- 
terested m the said Buckeye Blêctric Company's enterprise as ta the patent 
of the said Thomas A. Edison, and it appeared from the examination which 
was then made, for the second tlme, that said letters patent had been, upon 
the pétition of Thomas A. Edison, as hereinbefore described, cprrected so 
that said patent was limited to expire with the aforesaid patents Issued by 
foreign conntries having the shortest tlme to run, and that said patent would 
expire on tiie lOth day of November, 1893. That consequently the United 
States lettera patent would expire at the same time. And thereupon, and 
before any ruling had been made by the circuit court of the United States 
sustalnlng the valldlty of the said Edison patent, and in fuU reliance on said 
pétition, and with the concurrence and consent of complainants, as hereinbe- 
fore set fortb, and upon the certiflcate of the patent as Issued and corrected, 
Umitlng its term as aforesaid, the said défendants, for the further piu-pose 
of introducing its Improred and superior filaments, further increased Its 
Investment in said electric ligbt business, so that it now has, and since said 
summer of 1891 has had, invested In said business, and in connection there- 
with, about the sum of $125,000. The motion avers that said Investment 
was made in good falth, believlng that in no event could the United States 
letters patent of the said Thomas A. Edison continue in force longer than 
November 10, 1893, which said défendant was Induced to belleve by the 
action of the said Edison and bis associâtes as hereinbefore recited. 

The motion furthei? avers that after the décision of Judge Wallace, herein- 
before referred to, an appeal was at once taken by the parties to said suit 
so that the défendant and others in the same Une of business opntinued to 
manufacture lamps pendlng said appeal; that shortly thereafter negotla- 
tions were opened between the défendant and complainants with a view of 
completing some arrangement by which a sale or consolidation of interests 
could be effeeted; that thèse negotiations were carried on constantly from 
about September, 1892, untll February, 1893, during which time the défendants 
operated their factory, with the acquiescence, and substantlally at the re- 
quest of, said General Electric Company, and materially Increased Its ciapad- 
ty at the suggestion and request of the said General Electric Company. 
Thèse negotiations flnally falled, and Immediately upon Bueh f allure the de- 
fendant closed Us factory, by reason of the ruling of the circuit court of ap- 
peals for the second circuit sustalnlng said claim of the Edison patent, and 
said factory remained closed until a subséquent décision of Judge Hallet 
in thei eastem district of Missouri, in a case in which the Goebel défense to 
the valldlty of the Edison patent was presented, and the complainants were 
refused an injunction. Upon such ruling the défendant opened its factory, 
and continued manufaoturlng imtil the décision of Judge Seaman, of Mil- 
wauiiee, when the défendant again closed its factory; and said motion avers 
that said défendant has at no time knowlngly or wlUfully Infringed com- 
plainants' rights. 

B,v reason of the premises, the défendant avers that said United States 
letters patent No. 223,898, so far as the rights of the défendant to now man- 
iifacture lamps Is concerned, is no longer In force, said invention having 
been, by the yojuntary act of the owners, as hereinbefore described, dedi- 
cated and abflindoped. to the public, and that by reason of said action the 
public generally, and especially the défendant has thus made large Invest- 
ments upon th,e faith of the expiration of said patent at the date to which 
its term was so expressly limited by request of the owners thereof, and bave 
now the right to ujanufacture and use and sell the lamps covered by said 
patent and that the complainants, by reason of the acts aforesaid, are es- 
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topped to claim any beneflts under sald patent, as against tUe défendant, 
since November 10, 1893. 

Thls motion is supported by afiidavits of the offlcers of the défendant, and 
by most of its directors, each of whom avers tbe truthfulness of the facts 
hereinbefore set forth. 

The complainants, in reply, flle affldavita in which they admit the proceed- 
ings In the patent office, substantially as set forth in the defendant's motion, 
but déclare with great particularity the circumstances under which sald pro- 
ceedings were taken, alleglng and claiming that the same were taken under 
a mlstake of law, and under the advice of eminent counsel. They further 
deny that the défendant was misled by the negotiations set forth In their 
motion, and that they in any way Impalred their légal rights to insist upon 
a continuation of the injunctlon now in force. They further deny that the 
défendant was misled by reason of cjomplamants' conduct because of the 
proceedings in the patent office, and deny that they are estopped by virtue 
of those proceedings to insist that their patent is In force for the full term 
of 17 years from the date it was issued. 

Wm. B. Bolton, for complainants. 

Squire, Sanders & Dempsey and Benj. H. Bristow, for défendants. 

BICKS, District Jndge, (after stating the facts.) It will be seen 
from the foregoing statement of facts that the complainants do 
nôt deny the proceedings instituted by them in November, 1883, in 
the patent office, substantially as set forth in the defendant's mo- 
tion. But they contend that they are not bound by the action of 
the patent office, taken upon their pétition, for several reasons; 
among thèse, and chiefly: 

First. Because the pétition for a limitation upon the duration 
of their patent, filed by the complainants, and the proceedings in 
support thereof on their part, were taken under a mistake as to 
the law, and as to their rights under the patent, and that this 
errer was corrected as soon as possible after discovery. 

Second. Because the action and orders of the patent office were 
without authority of law, of no force and validity, and therefore 
did not in any way affect the patent. 

The complainants' statement of the facts under which this action 
of the patent office was invoked admits that they were advised and 
believed at the time that such action was necessary in order to 
remove doubts as to the validity of the patent as originally issued. 
Thèse doubts arose because of a décision of one or more of the féd- 
éral courts that it was essential to the validity of a patent, where 
foreign patents for the same invention had been applied for, that 
the date of such foreign patents, and their limitation, should be 
cited in the application, so that the limitation of the American 
patent would appear on its face. In view of the uncertainties 
thus existing as to the validity of the Edison patent, because of 
thèse omissions in the application for the patent, and to remove 
ail doubts, the patentée and the assignée both joined in a pétition 
to the commissioner of patents, in which they stated that, while 
the application for letters patent No. 223,898 was pending, said 
patentée applied for and obtained letters patent for the same in- 
vention in several foreign countries, as hereinbefore fuUy set forth 
in the statement of the case. The petitioners further represented 
that because of the omissions of such récitals in the application 
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tlie United States letters patent were granted to the patentée, un- 
îimited, for the full term of 17 years. " The petitioners further say 
that they were adrised that said letters patent, when issued, 
should hâve been limited upon their face to the term of the for- 
eign patent having the shortest terni prior to the date of the United 
States patent. Thereupon, the petitioners tendered the said Unit- 
ed States letters patent to the commissioner of patents, and re- 
quested that they be corrected according to the provisions of the 
first clause of raie 164. Upon this pétition the commissioner is- 
sued the following certificate: 

"Department of the Interior. 
"United States Patent Office. 

"Washington, D. C, Dec. ISth, 1883. 
"In complianee wlth the request of the party In interest, letters patent No. 
223,898, granted January 27th, 1880, to Thomas A. Edison, of Menlo Paris, 
New Jersey, for*an improvement in electf^e lamps, is hereby limited so as to 
expire at the same time wlth the patent of the following named having the 
shortest tlme to run, viz.: British patent, dated November lOth, 1879, No. 
4,576; Canadiàù patent, dated November l7th, 1879, No. 10,654; Belgian 
patent, dated November 29th, 1879, No. 49,884; Italien patent, dated Decem- 
ber 6th, 1879; and French patent, dated Janxiary 20ai, 1880, No. 133,756. It 
is hereby cértlfled that the proper entries and corrections hâve been made 
in the files and records Of the patent office. This amendment is made that 
the United States patent may conform' to the provisions of pection 4887 of 
the Eevised Statutes. 

[Seal.] "Benjamin Butterworth, Commissioner of Patents. 

"Approved: M. L. Joslyn, Acting Seeretary of the Interior." 

On the 6th day of March, 1893, the complainants, as petitioners, 
forwarded another application to the commissioner of patents, in 
which they recited their former pétition; the action taken thereon; 
that subséquent thereto, by décision of the circuit court of appeals 
of the second circuit, said former action of the commissioner was 
declared to hâve been taken without authority of law, and there- 
fore void; and asking that the former correction of the records by 
the commissioner of patents be canceled. Thereupon, the follow- 
ing action was taken by the commissioner of patents: 

"Now, in complianee wlth the request of the parties In interest, said certifi- 
cate is hereby canceled, and the proper entries and corrections hâve been 
made in the files and records of the patent office. 

"In testimony whereof, I hâve hereunto set my hand, an,d caused the seal 
of the patent office to be afflxed, this 15th day of March, 1893. 

[Seal.] "W. B. Simonds, Commissioner of Patents. 

"Approved: Cyrus Bussey, Asst Seeretary of the Interior." 

What is the légal effect of thèse applications of the petitioners, 
and the action of the commissioner of patents thereon? It is urged 
on behalf of the défendant that thèse proceedings, deliberately 
taken by the complainants, amounted to a voluntary dedication by 
them to the public, of the patent, from and after November 10, 
1893, at which time the British patent expired by limitation. It 
is contended in reply that, even though such action was a dedica- 
tion by the complainants, as claimed, it was a dedication of some- 
thing which was to be given to the public some time in the future, 
and long before the dedication was to take effect it was revoked 
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and annuUed, and jio rights thereby passed either to thé défend- 
ant or to the public. 

Was this conduet and action of the complainants an abandon- 
ment of some right, or a dedication to the public of a privilège or 
right conferred? The arguments on this point hâve taken a wide 
range in the briefs of counsel. The action of the complainants 
in this case, while in the nature of a dedication to the public of 
a part of the time for which the sole enjoyment of the privilèges 
of the patent were conferred, is not in aU respects like the aban- 
donment of a part of an invention by a faUure to claim ail of it, 
or by a disdaimer, in express words, of a part of it. In the lat- 
ter case, the right of the public to at once appropriate the aban- 
dnned or disclaimed part of the invention attaches, and the pat- 
entée is powerless to prevent such appropriation. In this case 
the complainants did not abandon or disclaim anything that could 
be immediately appropriated. It was a voluntary act by which they 
declared a limitation upon the duration of their patent, which short- 
enod its term. It was not, however, as complainants contend, a 
simple déclaration that, at the expiration of the shortest foreign 
patent recited in their pétition for correction, they would then 
dedicate to the public the remainder of its full term of 17 years, 
conferred by the United States patent. If its légal effect was 
snch a dedication, to take effect 10 years in the future, it would 
hâve been a gift or grant which might hâve been subject to revo- 
cation. But the time for which the patentée is granted the sole 
enjoyment of the monopoly conferred is just as much the subject 
of a dedication and grant to the public as a part of the invention 
or process. The law on this subject is well stated in Eobinson on 
Patents, (section 345,) to be as foUows: 

"The patent privilège is not a mère reward bestowed upon the inventor 
for past services, the payment of a debt of gratitude towards one who has 
already conferred a beneflt upon the state. It is also a purchase by the 
government, actlng on behalf of the whole people, of some new art or instru- 
ment, capal)le of bénéficiai use, for which it recompenses the inventor by 
securing to him for a time Its sole enjoyment; and when, without this rec- 
ompense, it has obtained the invention through his voluntary act, so far 
from recognizing him as entitled to rémunération, it unhesitatingly appro- 
priâtes his Invention to itself, whatever loss and dlfficulty may resuit to 
him." 

What, then, did the complainants intend to do, and what did they 
think they had the légal right to do, with référence to the légal 
difflculties which they believed then surrounded them? There 
can be no doubt as to what their intentions and purposes then were. 
They asked for the right to limit their United States patent so that 
it might expire at the same time with the patent named having the 
shortest time to run. They named in their pétition the British 
patent, No. 4,576, and therein stated that the said patent was dated 
as of November 10, 1879. They then believed that said patent 
would expire November 10, 1893; for, if they correctly stated its 
date, it would by law then expire. The limitation thus deliberately 
put upon the duration of their own patent was then believed to be 
necessary to its validity. Acting under such a belief of their 
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légal relations to the public, they then flxed the limit for their 
pa,tent for what seemed to them a pressing necessity and a suffi- 
cieiit -Considération. Wîiether the patent office was authorized by 
law, ôr not, to make such ofllcial correction, the petitioners unques- 
tionaWy had the légal piOwer to volnntarily fix a limit upon the 
duration of their own patent. Did that power dépend upon future 
révélations as to the correctness of the légal advice under which 
they acted? That their proceedings were taken under a mistake 
of law might give them tie right to correct their error by proper 
application, made within proper time; but sueh misapprehension 
could not affect their power or authority to make such limitation 
of the grant conferred upon them. 

But it is contended that their pétition for correction was of 
such an indeflnite charaeter that it put the public and ail parties 
intere^ted upon their inquiry as to its légal effect. It is said that 
the dutation of the patents set forth in the pétition were not stated, 
and to ascertain such a limitation involved investigation as to the 
laws of the respective countries, and that if such investigation had 
taken place the défendant would hâve ascertained that the term 
of the British patent did not begin until it was sealed and granted. 
But the public, and those interested in the duration of the patent, 
had the right tb accept complainants' statements as to the date of 
those foreign patents, and to act accordingly. In their pétition 
for correction they aver that they were not advised that the prac- 
tice ôf the patent office required an applicant to acknowledge dur- 
ing the pendency of his application a foreign patent applied for 
and granted subséquent to the flling of such application. The 
application for the Edison patent was filed November 4, 1879, and 
the patent was granted January 27, 1880; so that, by the admis- 
sions of their pétition, the British patent was both applied for 
and granted between those dates, and explred between November 
10, 1893, and January El, 1894. The complainants cannot object 
because the défendant acted upon those représentations. If com- 
plainants had taken no action whatever, but had relied upon their 
légal rights as they might be subsequently deflned, the public would 
hâve acquiréd no advantages by the proceedings now under con- 
sidération. The défendant would hâve acted at its own péril, and 
hâve had no claim such as they now assert. The complainants' 
conduct and public déclaration of the facts conceming their pat- 
ent are binding upon them, and they cannot now be heard to say 
that they were made in doubt as to their légal rights, and made 
in such uncertain terms as to put the défendant upon examination 
as to the facts and the law, and to be bound by its proper inter- 
prétation of them. Even conceding that said pétition was filed 
under mistaken advice as to the law, and that it asked only for such 
action as the patent ofSce might lawfuUy take, and that the terms 
in which Sa,id action was invoked were such as to put the défendant 
upon its inquiry as to the law, it was nevertheless a solemn and 
public act, by which it limited the duration of its own patent to 
a term shorter than that granted in the original patent. The péti- 
tion and prayer was for such a limitation, and the complainants 
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are bound by such déclaration and conduct. Can there be any 
doubt as to their right and power to hâve made such a déclaration 
at'd abandonment of an existing right? Such power is clearly rec- 
ognized in Insurance Co. t. Mowry, 96 U. S. 547. 

But it is said this dedication was revoked. On the 6th of March, 
1893, the complainants flled their pétition in the patent office, as 
hereinbefore stated, and recited, further, that, by the décision of 
the circuit court of appeals for the second circuit, said action of 
the patent oflQce was declared to be "without jurisdiction and 
wholly void," and for thèse reasons asking that the records of the 
patent office "be amended so as to cancel the said statements and 
limitations, and so as to restore them to the same condition in 
which they were at the time of the original grant of said patent," 
and, furtlier, "that the said certificate of correction attached to 
the said letters patent be canceled so that the patent will be in 
the saine condition in which it was originally granted." Upon 
this pétition the commissioner of patents, on Slarch 15, 1893, or- 
dered "that said certificate is hereby canceled, and the proper en- 
tries and corrections hâve been made in the files and records of 
the patent office." 

By thèse proceedings it is claimed that if the pétition for cor- 
rection, and the proceedings thereunder of November, 1883, amount- 
ed to a dedication, such dedication was then revoked, and that the 
patent stands as though no correction had ever been taken or made. 
It is further contended that the holding by the circuit court of ap- 
peals for the second circuit that the action of the commissioner on 
the first pétition for correction was wholly void, and that the sur- 
render of the letters patent for correction was without légal au- 
thority and of no effect, should be conclusive of this controversy. 
But this is not a controversy in which the authority of the com- 
plainants to surrender their letters patent to the commissioner 
of patents for correction, or his power to make such correction and 
amend the records of his office, are involved. The défendant is 
not hère asserting any such power, or claiming any such resuit 
as légal or valid. It is hère, however, contending that whether the 
commissioner of patents had légal authority for his action, or not, 
. the complainants certainly had the right and power to publicly and 
Bolemnly limit the duration of their own patent, and make record of 
their intention to abandon it to the public f rom and after November 
10, 1893, the time of the expiration of their British patent Having 
done so, and the défendant having in good f aith acted on said pub- 
lic déclaration, it now contends that the complainants are es- 
topped from coming into court and asserting that such conduct 
was a mistake as to the law, and therefore not binding upon them. 
This involves the considération of the question as to whether the 
complainants' conduct was a représentation as to something it pro- 
posed to do in the future, and therefore subject to revocation, or 
whether it was an abandonment of an existing right, I find the 
exact question, as it seems to me, fairly settled by the suprême 
court in the case of Insurance Co. v. Mowry, 96 U. S. 547. In that 
case, the court said: 
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"The only case In whlch a représentation as to the future can be held to 
be an éstoppel Is where It relates to an Intended abandonment of an existing 
right, and Is made to Influenqe others, and by whlch they bave been induced 
to act An éstoppel cannot arise Irom a promise as to future action witli 
.respect to a right to be acqulred upon an agreement not yet made. The 
doctrine of éstoppel Is applied wltli respect to représentations of a party, to 
prevent thelr operating as a fraud upon one who bas been led to rely upon 
them. They wotdd hâve that effect if a party who, by his statements as to 
matters of fact or as to his intended abandonment of existing rights, had 
designedly Uiâuced another to change hig conduct or alter his conditions in 
reliance upon thèm, could be pe'rmitted to deny the truth of his statements, 
or enforce his rights against his declared Intention of abandonment." 

But in a later décision tJie same court said it is not necessary 
that there should be a design or a purpose to mislead the opposite 
party, on the part of the person to be estopped. In the case of 
Bank v. Morgan, 117 U. S. 108, 6 Sup. Ct 657, the suprême court 
approvingly said: 

"In Continental Nat. Bank v. National Bank of Commonweaith, 50 N. T. 
575, it was held not to be always necessary to such an éstoppel that there 
should be an intention upon the part of a person making a déclaration or 
doing an act to mislead the one who Is.inducëd to rely upon It. 'Indeed,' 
said Folger, J., 'it would limlt the rule much withln the reason of it if it 
were restricted to cases where there was an élément of fraudulent purpose.' " 

Many other cases are cited by counsel, pro and con, whlch it is not 
necessary to coûsider and review. The exact question we hâve un- 
der considération seems to be met by the foregoing décisions, and 
are conclusive. » 

WhUe it is true that the complainants' proceedings in the patent 
ofQce were aot had with any référence to the défendant, but had 
référence solely to their relations to the public, the défendant had, 
as one of the public, the same right to be influenced and governed by 
the complainants' conduct as though it had been the resuit of their 
représentations to each other as individuals or corporations. The 
complainants' proceedings were a matter of public record. Their 
acts and conduct were of such notoriety that the défendant, by law, 
was bound to take notice of them, so far as they affected its légal 
rights under the complainants' patent. 

But concéding that there is doubt as to whether the above déci- 
sions are conclusive of the controversy, the revocation which the 
complainants claim to hâve made of their dedication to the public 
was not made untU March, 1893, nearly 10 years after their volun- 
tary limitation of the term of their patent, as hereinbefore stated. 
If they were in doubt as to the legality of their conduct in the pro- 
ceedings in the patent office, they should hâve acted so soon as such 
mistake was suggested. They could not wait until the public had 
acted on their dedication, had acquired rights and equities, and then, 
after the courts had declared their action unauthorized, proceed to 
revoke their grant. 

Did the défendant, in good faith, act upon the complainants' 
limitation of the life of tiieir patent, and was it induced so to act 
by the conduct of the complainants, and is it now in such relation to 
the complainants as estops them from denying that their conduct in- 
duced the défendant to make its investments and act as it has set 
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forth in its motion now under considération? The circumstances 
under which the défendant began its enterprise of mamifacturing 
electric incandescent lamps, the différent stages in the progress of 
its development, and the reasons inducing it to increase its capital, 
are fully set forth in its motion, and as hereinbefore recited. What- 
ever may be the complainants' claim with référence to the defend- 
ant's statement of the circumstances under which it originaUy en- 
tered into this enterprise, it seems well established by the affidavits 
of the defendant's directors that its capital stock was increased, and 
its capacity for manufacturing incandescent lamps greatly enlarged, 
by reason of its belief that the complainants' patent, by its own con- 
duct, was limited so as to expire on the lOth of November, 1893. 
This was a very important fact, and the claim that it largely influ- 
enced the défendant in its conduct is both reasonable and natural. 
For thê reasons hereinbefore fully considered, it seems to me plain 
that the complainant is. estopped from now claiming that its con- 
duct did not induce such well-deflned belief as to the limitation 
of its patent on the defendant's part. Without deciding how far 
others, not similarly situated, had the right to rely upon such con- 
duct on the part of the complainants, or without passing upon the 
question of how far the public generally acquired rights under the 
complainants' proceedings in the patent office, by which they lim- 
ited the life of their patent, it is sufQcient to find, under this mo- 
tion, that the défendant, by reason of the circumstances particularly 
set forth in its motion, did rely in good faith upon the complain- 
ants' conduct, and had a right to be, and was in fact, influenced 
thereby. 

The application for a dissolution of the injunction is based upon 
évidence as to a fact which did not exist at the time the temporary 
injunction was allowed. At the time such application was made, 
the complainants' patent had not then expired, according to the 
limitation put upon it by its proceedings in the patent office. The 
rule is well settled that on such an application the complainant's 
rights to an injunction must be cleaply established. While it is 
true that, on a motion to dissolve, the burden of proof is on the de- 
fendant, yet the rule is equally well settled that évidence which 
would prevent the allowance of an injunction would be sufflcient to 
dissolve it, and that an injunction will be dissolved on new évidence 
raising grave doubts as to the complainant's right to the temporary 
injunction in force. The rule is well expressed by Judge Nixon in 
the case of Cary v. Bed Co., 26 Fed. 38. In that case, the com- 
plainants' patent, for the protection of which a temporary injunc- 
tion was asked, had been sustained by three différent circuit courts 
prior to the filing of the bill in Judge Mxon's district. Upon the 
strength of those prior adjudications, Judge Nixon ordered the in- 
junction, "without an examination of the merits, or expressing auy- 
thing upon the validity of the patent." But, upon motion to dis- 
solve, new affidavits were offered to show prior use. After an ex- 
amination of thèse affidavits, Judge Nixon says: 

"It does not appear that such testimony of prior discovery, knowledge, aad 
use of the invention was brought to the notice of either of the learned judge» 
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wboi 0*^t«d the Injunctlouiln the other casea. ♦ • ♦ I doinot thînt 
thailphonld hâve seen; my yr^y clear to allow the prelimlnary liijunetlons 
lo the pre^Wt case If it had been presented on the original motion, and the 
rule isà igOod bne that the évidence whlch would preveût the Issulng of an 
inJùnGâon oùght to be regarded' as sufflcient to dissolve one already granted." 

For tlifireasons hereinbefore stated, if, on tîiè application for the 
înjunction now in force, the facts now relied upon in support of 
the n),<it|Qn to dissolve ha4 been available as a défense, I would not 
hâve aJÏ!6wed the tempol^î^ injunction. The complainants' right 
to ^uch an injunction Tinjjèr such a défense would hâve been so 
doubtfui that it would not hâve been entitled to it under the rules 
cited. To continue the injiinçtion now, in view of thèse doubts, would 
certainly bè à great hardship upon the défendant. According to 
the aftçlayitë now before the court, the défendant is a solvent cor- 
poration, tJnder the Ohio law, the personal liability of the stock- 
holders il an additional indemnity to which the complainants may 
look in caàë, upon a final hearing, its right to a pennanent injunction 
shoul^ be established. 

As the case is now presented on the motion to dissolve, one of 
the two parties ninst suffer loss. If the injunction is continued, the 
défendant is wholly without remedy. It has shown that it was 
honestly misled by complainants' conduct, and in good faith made 
additioûal investments upon the belief so formed. The complain- 
ants carinOt complain if, for this reason, the benefit of the doubts 
expressed are given to the défendant, and the injunction is dissolved. 
If i am in error as to this conclusion, no great harm can resuit to the 
complainants, for if such error is established they can recover for 
the damages caused thereby, and their right to contest as to other 
infrihgers not able to show such ineritorious claims to estoppel as 
défendant has established can be asserted without préjudice from 
this décision. 



AMES & FROST CO. V. WOVEN-WIRÉ MACH. CO. et al. 

(Circuit Court, D. Minnesota, Fourth Division. April 20, 189a) 

Patents— Pioneer Invention— CorLED-WiBE iOABRtc Machines. 

The Brlggs patent No. 348,150, for a machine for automatically manu- 
facturing coiled-wlre fabrlcs sultable for bed bottoms, mats, and the 
Ulce, covers a ploneer invention, and is entitled to a libéral construction. 

In Equity. Bill by the Ames & Frost Company against the 
Woven-Wire Machinery Company and others for infringement of a 
patent, Decree for complainant. 

Offleld, Towle & Linthicun, for complainant. 
Paul & Merwin and L. L. Bond, for défendants. 

SANBORN, Circuit Judge. Complainant is the owner of letters 
patent No. 348,150, dated August 24, 1886, for improvements in 
machines for weaving coiled-wire fabric for bed bottoms, invented by 
Orlando P. Briggs, and brings this suit against the défendants for 
infringement Thèse letters patent contain 14 claims. Claims 4 
and 5 are: 
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"(4) An automatlc machine for weaving coiled-wire fabric embracing the 
foUowing mechanlsms, namely, a wlre collar, means for arrestlng and start- 
Ing the coller at stated Intervais, means for severing the coll when completed, 
means for supporting the fabric in position to recelve the coil to be added, 
and means for feeding forward the fabric preparatory to the insertion of 
a new coll; said mechanisms being connected and driven to coact In due 
order and relation, substantlally as set forth. 

"(5) In an antomatic machine for weaving coiled-wlre fabric, the combi- 
nation of a coiler, mechanlsm for starting and stopping the coiler, mechanism 
for severing the coîl, mechanlsm for movlng the final coil of the fabric 
longitudinally, and mechanism for feeding the woven fabric forward, to- 
gether wlth means for actuating thèse several mechanisms so as to secure 
their co-operation at proper intervais of tlme, and in due order of séquence, 
to produce a continuons fabric, substantlally as descrlhed." 

Claims 1, 2, and 3 are for combinations of certain parts of the 
mechanism claimed in No. 5. The remaining nine claims of the 
patent relate to spécifie devices, or combinations of devices, that 
are not infringed by the défendants, proYided they do not infringe 
the broad claims to which référence has been made. The défend- 
ants haTe constructed, and are using, an antomatic machine for 
weaving coiled-wire fabric. In its construction, one of the défend- 
ants placed complainant's description of his invention before him, 
and tried to make such a construction as would évade it. He used 
mechanical devices so unlike those described in complainant's pat- 
ent that it was conceded by its counsel that they would not consti- 
tute an infringement of its spécifie devices, if Briggs should be found 
not to hâve been the original and first inventer of an operative an- 
tomatic machine for weaving this coiled-wire fabric, but a mère 
improver upon, or adapter of, an older machine to this purpose. On 
the other hand, it was practicaUy conceded by the counsel for the 
défendants that, if Briggs was the first and original inventer of an 
operative antomatic machine for weaving coiled-wire fabric, then 
the défendants infringed thèse broad claims of complainant's letters 
patent. It follows that the only question in the case is whether 
the inventor Briggs is entitled to rank as the first and original in- 
venter of an antomatic machine for weaving coiled-wire fabric of 
the character used for bed bottoms, mats, and other like purposes, 
and to treat as infringers aU who make machines on the same prin- 
ciple, and performing the same functions, by analogous means or 
équivalent combinations, or as one who bas simply made an im- 
provement on a known and operative machine by a mère change 
of form or combination of parts, and who cannot invoke the doctrine 
of équivalents to suppress other improvements that are not color- 
able invasions of his own. 

The manufacture of a woven-wire fabric for bed bottoms, mats, 
and other like purposes is a large and rapidly growing industry. 
The proofs disclose that the machine described in complainant's 
letters patent was the first combination of devices that, by its un- 
aided opération, coiled wire, and converted it into a woven fabric 
ready for use for such purpose. Prior to this invention of Briggs, 
tbe apparatus employed to weave this fabric consisted of a broad 
table on which the fabric lay while it was being made, and a coiling 
machine arrangea at one end of the table, and run by hand or 
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po'wep. The coUing machine fônned the wire îûto a spiral of 
.u^^QBfli, jçîtch and diaineter.' The jEabric for bed bottoms was about 
six jfeet in length, and, when the coiling machine had formed a 
spiral of that length, the wire was eut, and a new coil started, 
which, as it reTolved, was made to run through and engage with 
each twist of the preceding coil, thus making a firm but elastic 
fabric To enable each new coil as it came in to run forward into, 
and properly engage with, the marginal coil of the fabric that was 
being woven, it was necessary, after the preceding coU was com- 
pleted, to move the fabric, or the marginal coil of it, longitudinally, 
alternately to and from the coller, about half the length of one 
twist of the coil, and forward from the line of the axis of the coU 
à distance equal to the diameter of the coil. This forward move- 
ment, and the longitudinal movement of the fabric alternately to 
and from the coiler, as each successive coil was completed, had, be- 
fore Briggs' invention, been produced by the hand of the operator 
who stopped the coiler, eut the wire, and placed the fabric in posi- 
tion to receive the next coil. Briggs constructed a machine which 
itself produced thèse movements of the fabric at the proper times, 
and automatically manufactured the woven-wire fabric from plain 
wire, with no assistance from the hand of the operator. The spéci- 
fications of complainant's letters patent describe the varions me- 
chanical devices which Briggs combined to constitute this machine. 
Many-^perhaps ail — ^of thèse devices, talcen separately, were old, 
but the combination of them which Briggs formed was new. The 
machine he constructed by this combination was itself novel, and 
produced a resuit nevèr before attaîned by machinery. 

To establish their contention that Briggs' invention was not of 
a primary character, and that he was a mère improver of an old 
machine, défendants relied principally upon British letters patent 
No. 1,488, for "improvements in the manufacture of chain bands 
and the machinery applicable thereto," issued to James Lancelott in 
1864 James Lancelott was a jeweler, and the object of his inven- 
tion was to produce a machine to manufacture chain bands for 
bracelets and such purposes, which should contain 25 coUs to the 
înch, while this woven-wire fabric for bed bottoms usually contains 
but two or three coils to the inch, and the coils themselves are many 
times longer than those Lancelott Was trying to manufacture. In 
his speciÛcations, Lancelott describes a device for coiling and cutting 
the wire at proper times, and provides two coilers, one on each side 
of the fabric, producing coils alternately, which rendered it un- 
necessary for him to move the fabric longitudinally in its manu- 
facture, and accordingly he mentions no device for that purpose. 
The machiûe of Briggs manufactures the fabric with the use of but 
a single coiler. To accomplish this resuit by a single operatlve 
machine, mechanical devices to move the fabric the proper distance 
alternately to and from the coiler, to f eed it forward the diameter of 
a coil at the completion of each successive coil, and to hold the 
marginal coil in the line of the axis of the incoming coil, so that 
the latter would engage with each twist of the coil preceding it, 
were lackihg in 1864, when Lancelott completed his invention, ahd 
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unta 1884, when Briggs perfected his. Thèse devices Briggs sup- 
plied, and combined them witli the coiler and cutter, "which were 
old, to make a single operative machine. To accomplish this, he 
proTÏded a box or shell a little longer than the fabric being manu- 
factnred, placed the fabric upon it so that the marginal coil would 
rest by its gravity against the front face of the shell, and put the 
coiler in a position which enabled it to send the new coil along this 
face of the sheU, so that it would properly engage with the 
marginal coil. To feed the fabric forward at the completion of 
each coU, and to hold it in position, he placed a feed shaft within 
the shell, provided with radial pins arranged in circumferential 
séries at intervais of a few inches, which extended through trans- 
verse slots in the shell, and engaged with the fabric above them. 
By suitably Connecting this feed shaft with the driving shaft of his 
machine, he caused the protruding ends of thèse radial pins to re- 
volve, at the completion of each coil, a distance equal to the diame- 
ter of one coil, thus drawing the fabric forward, and leaving the 
marginal coU again in proper linear position to receive its suc- 
cessor. To insure the linear position of the marginal coil, he 
f astened a presser bar of equal length and width with the shell, and 
provided with a strip of soft rubber, which extended slightly be- 
low its front face upon the fabric as it rested on the shell, and 
thus, by the radial pins and this bar, held it ârmly in place, and 
feà, it forward at the proper intervais. To secure the longitudinal 
movement of the marginal coil alternately to and f rom the coiler at 
the completion of the successive coils, he placed this sheU, which 
carried the fabric, upon a f rame, and so connected it by suitable me- 
chanical devices with the driving shaft of his machine that, at the 
completion of each coil, it carried the fabric alternately to and from 
the coiler one-half the distance between the twists of the coil, and 
thus placed the marginal coil in the proper position longitudinally 
to engage with its successor. The mechanical devices by which 
thèse results are attained are clearly described and illustrated in 
the spécifications and drawings of complainant's patent. 

That this machine of Briggs was constructed and operated is es- 
tablished; but it is urged by défendants' counsel that it was with- 
out utiUty, that it was a mère paper machine, that it never dis- 
placed any of the old hand machines, and that défendants' machine 
is in fact the first and only operative one that has ever been con- 
Btruct^ There is very persuasive évidence in this record in sup- 
port of this contention, which may go far to limit the damages the 
complainant can recover in this suit; but I cannot flnd in the de- 
fendants' favor upon this question, because the utility of Briggs' 
invention is not properly denied in the answer, because complain- 
ant's letters patent are prima facie évidence of its utility, and be- 
cause one of the défendants constructed their machine, which is 
operative and successful, within five years of the date cf thèse letters 
patent, with thèse before him for his guidance and direction. 

No such resuit foUowed the invention of Lancelott Between 
1864, when his letters patent issued, and 1886, when Briggs' machine 
was patented, no machine was constructed that would automatically 
v.59F.no.6- 45 
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manufacture wlre Into eoUed-lrarSe fabric. TMs is very persuasive 
évidence that thie practical deviceS of Briggs for placing and holding 
the fabric in proper linear position at the completion of each coil 
were neither described nor suggested by Lancelott. Indeed, the 
principal, if not the only, value of his spécifications and drawings to 
the skilled mechanic, would seem to hâve been to teach him to avoid 
the mistakes of Lancelott, and not to use his pretended improve- 
ments. In his machine he plàced the fabric between two grooved 
plates held loosely together with screws, so that the fabric might 
be pushëd through between them. The marginal coil protruded 
from the edges of the plates opposite his two coilers, which operated 
altemately, one at each side of the fabric. The only device pro- 
vided for feeding the fabric forward was a plunger, consisting of a 
curved bar with teeth, which was made to advance at the completion 
of each coU, and to push it, and the fabric with which it was connect- 
ed, forward between the plates. A model scmewhat resembling the 
machine described by Lancelott was produced at the hearing, but 
after a careful examination of the drawings and spécifications of the 
patent and the testimony of the witnesses, and repeated inspections 
of this model, I am unable to persuade myself that this device of the 
Lancelott machine, as a whole, could ever be made to cperate suc- 
cessfully in the manufacture of any such woven-wire fabries as are 
now in common use. Indeed, it is a conclusive answer to the 
Lancelott patent hère, that it describes no device by which the 
marginal coU can be moved longitudinally, so that the fabric can be 
manufactured with a single coiler. This was one great desideratum 
withcoit which the automatic machine of Briggs could not operate. 
It is true that there is a suggestion contained in Lancelott's spécifi- 
cations that the coils might be fed from one side of his machine by 
giving a side movement to the holder and plunger, in order to al- 
temately enter the coUs, the one within the other; but this in no way 
anticipâtes or detracts from the inventicn of Briggs. The spécifica- 
tions describe no device for effecting this movement, and amount to 
110 more than the suggestion that must bave occurred to every one 
who sàw the manufacture of thèse fabries by hand, — that the table 
on which they were moved might be moved with the fabries, instead 
of moving the fabries on the table. It remained for Briggs to tn- 
vent a device that accomplished this resuit, and a machine that 
embodied it, and sucoeésfully manufactured the fabric. 

There are two other fatal defects in the machine described in the 
Lancelott patent: First. His plunger, as it advances, must often 
force the marginal coil into a cylindrical space so near that of the 
preceding coU that the succeeding coil cannot engage with it, while 
the drawing method of Briggs leaves the marginal coil in a cylindric- 
al space the most distant from that of the preceding coil that it is 
possible for it to keep while woven into it, and just in position to 
engage with its successor. Second. It is obviously necessary to the 
successful opération of a wire-weaving machine of the kind under 
considération that the axis of the marginal coil should rest in a 
line parallel to the axis of the incomîng coU, because, if it does not, 
the latter will not engage each twist of the former, but will run out. 
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and the opération will fail. Not only bas Lancelott failed to insure 
this position of the marginal coil, but the curvéd plunger with its 
convex head must absolutely prevent the marginal coil from assum- 
ing this position, and thus must insure the failure of bis machine to 
successfully operate. For thèse reasons it seems clear to me that 
the Lancelott machine must bave been inoperative; that the ad- 
vance from this cmde and worthless machine to the operative ma- 
chine cf Briggs was not the result of a modification or adaptation 
of the devices of Lancelott, but was the work of invention; and that 
the letters patent of Lancelott neither anticipated nor suggested the 
invention of Briggs. 

None of the other patents referred to in the answer are worthy 
of serions considération hère. Only two of them were urged as dé- 
fenses at the hearing. They were the two patents of William G. 
Edge,— No. 117,227, granted May 18, 1874, and No. 524,616, granted 
June 7, 1881. Thèse patents describe a machine for the manufac- 
ture of a tubular wire fabric, by which the fabric is fed forward 
automatically, simultaneously with the addition of each strand of 
wire. The fabric manufactured upon this machine was not made 
from coUed wire. The machine itself bas neither codler, cutter, nor 
any other device adapted to the work of making woven-wire fabric of 
coÙed wire. It was, in effect, a machine for knitting tubular wire 
fabric, which was carried forward by a slow screw-like movement as 
it received its incrément from an incoming crimped wire. Neither 
the machine nor the patents upon it contained or described any 
device for moving longitudinally or forward a flat fabric, or any 
other device adapted to the manufacture of woven-wire fabric from 
coUed wire, or suggestive of the devices or machine clalmed in com- 
plainant's patent. Thèse patents were not material to the issues 
presented in the case at bar. The resuit is that Briggs is the 
original and first inventor of a machine that automatically manu- 
factures coiled-wire fabrics suitable for bed bottoms, mats, and such 
articles from wire; the letters patent of complainant are entitled 
to rank as a pioneer patent in the art of manufacturing such woven- 
wire fabric; and the défendants bave infringed the first five claims 
of thèse letters patent. Sewing-Mach. Co. v. Lancaster, 129 U. S. 
263, 272, 9 Sup. Ct. 299; Consolidated Safety-Valve Co. v. Crosby 
Steam Gauge & Valve Co., 113 U. S. 157, 170, 179, 5 Sup. Ct. 513. 

Let the usual interlocutory decree for an injunction and an ac- 
counting be entered against them. 



SPRINGBR LITHOGRAPHING CO. v. FALK. 
(Circuit Court of Appeals, Second Circuit. February 9, 1894.) 

No. 53. 

COPTRIGHTKD PhOTOGHAPHS — InFRINGEMENT — EVIDENCE— RELEVANCY. 

It Is immaterial from what source an alleged infrinsrer may liave ob- 
tained suggestions for mailing variations In a copyriglited pliotograph, 
and hence another pliotograpli, offered in évidence for tlie purpose of 
showing that a certain feature was talien from it, is Irrelevant. 
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8. Samœ— ActiON FOB Statutôbt Pbkaltt— Evidbncb of Damagh. 

In an action to recover the statatory penalty of one dollar for every 
infrlnging copy of a photograph, It Is immaterlal wliether plaintlfe has 
suffered any actual damage, and hence évidence of the effect on Ms sales 
of the Infringer's acts should be excluded. 

8. Samb—Infringement— Variations— iNSTBircTioîTS. 

. An instruction which ,niakes the test of Infringement the taking of tho 
"substantlal ideas— the distinctive characteristics"— of the original, regard- 
less of Intentional variations in minor particulars, is ail that défendant is 
entitled to, and he cannot complaln of a refusai to charge that the original 
and copy must be "Bubstantially identlcal." 

4 Appeal-^Rbvibw — Questions not Raisbd Below. 

An assignment of error will not be considered when the exceptions were 
insufflclent to call the question to the attention of the trial court. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by Benjamin F. Falk against the Springer 
Lithographing Company for penalties for infringement of copy- 
right Verdict and judgment for plaintiff. Défendant brings 
error. AfSrmed. 

Thls action was brought to recover the penalty imposed by section 4965, 
Rev. St U. S. It was coinmenced by selzure of 3,000 llthographs found by 
the marShal In the possession of the plaintiff In error, whlch, it was claimed, 
were Infrlngemehts of a copyrighted photograph of LiUian Russell, made by 
défendant in error. The plaintiff In error, in its answer, denled that the 
llthographs were copled from the copyrighted photograph of the défendant 
In error, and denled infringement Thls was practlcally the sole issue in 
the case, as it was admitted that the 3,000 llthographs taken by the marshal 
were found in the posses^on of the plaintiff in error. TJpon confllcting évi- 
dence and varlous exhlbits the jury found a verdict for défendant In error 
In the fuE amount claimed;— $8,000,^and Judgment was duly entered thereon. 
The défendant below brings the case hère on a writ of error. 

The charge given to the jury below by SHIPMAN, Circuit Judge, 
was as follows: 

Thè statate of the United States, passed In pursuance of the constitution of 
the United States, prescrlbes, in substance, as follows: That any citizen of 
the United States who shall be the author, Inventor, designer, or proprietor 
of any book, map, etc., print or photograph, or négative thereof, shall, upon 
complylng wlth the provisions of this chapter, hâve the sole llberty of 
prlnting, reprinting, completing, copying, executing, finlshing, and vending 
the same. Another section provides that if any person, after the prerequi- 
sites which had been dlrected by the statute to be taken for the purpose of 
perfecting a tltle in the copyright,— If any person, after those prerequisltes 
had been complled wlth, shall, withln the term limited, and without the con- 
sent of the proprietor of the copyright flrst obtained In writing, and ex- 
ecuted wlth certain formalltles, engrave, etch, work, copy, print, publlsh, or 
import, either In whole or In part, or by varying the main design wlth intent 
to évade the law, or shall sell or expose for sale, he shall forfeit to the pro- 
prietor ail the plates, and every sheet thereof, and forfeit, in addition, one 
dollar for each sheet of the same found in hls possession. 

Thls is an action upon this statute which I hâve just, in substance, read to 
you, Imposing a penalty or forfeiture of one dollar per copy for every sheet 
of copies Of a photograph of Llllian Russell found In the possession of the de- 
fendant, which it had printed without the consent of the plaintiff, the owner 
of the copyright of such photograph. The prerequisltes necessary to ob- 
talnlng a copyright were duly taken, and. it Is substantially proved that the 
plaintiff Is the owner of the copyright. It Is not denled that the plaintiff 
made the original photograph, substantially devised its pose and expression 
and accessories, and was the designer of the copyrighted photograph. It Is 
not denled that three hundred of the llthographs No. 2, and twenty-seven 
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htmâred Of No. 4, ware In the possession of the défendants, and were selzed 
by the marshal. The only question really before you Is whether thèse lltho- 
graphs are copies, or aubstantial copies, or whether the ideas, pose, and 
characteristics of the original photograph were substantially reproduced by 
the défendant. It Is not necessary that tiie copies should be exact or Chlnesè 
copies. You wlU observe that the statute says: "If the infringer shall copy, 
elther In whole or in part, or by varying the main design with intent to évade 
the law." As I said, It Is not necessary that the copies should be exact 
copies. It Is necessary that the infringer should appropriate a substahtlàl 
portion of the distlnctlve ideas and characteristlc features of the original 
photograph to make up its lithographs. The gênerai effect of the two lltho^ 
graphs which were exposed before you, it Is said, shows that they were a 
reproduction, with so much of a variance as not to be an exact copy, slightly 
altered hère, and more particularly altered in some other point, but so closely 
foUowed as to retaln the idca, the plan, the gênerai design, of the original 
photograph; and the question before you, to state it in différent form, is: 
Has the défendant made such a use of the original photograph as to carry 
into the new lithographs so much of the dlstinctlve ideas and characteristlo 
features of the original as to reproduce, in substance and effect, the gênerai 
characteristics of the original, though some minor partlculars are intentionaliy 
avoided? 

Now, gentlemen, before I go more particularly into the testimony, I wish to 
caution you agalnst permitting any préjudice against this statute, and par- 
ticularlyl against this section of the statute, which imposes a forfeiture upon 
infrlngers, to enter into your minds so far as to bias your judgment. Wë 
are hère— I am hère, and you are hère equally as well as I— to administer the 
laws of the United States, and to administer them according to their spirit 
and their letter, and to carry them ont so far forth as we can, under the 
oaths that we hâve ail taken; and it is of no conséquence— not the least con- 
séquence — ^whether we personally like or dislike a statute of the TJnited States. 
We are to administer, gentlemen, the laws of our country. 

Now, gentlemen, the history of this transaction is somewhat as foUows: 
The plaintiff made a photograph, which is called in this case "Bxhibit No. 
1," the card photograph which you hâve frequently seen hère In court, of 
Lillian Russell. It was by him copyrighted, and subsequently the défendant 
sent this llthograph, which bears upon its face thèse words, "Taken from a 
copyrighted photo by Falk, of New ïork,"— sent this llthograph, which Is, 
in my judgment, a substantial copy, so far as a llthograph can be a copy, 
or which was Intended to be a reproduction by the lithographie art of the 
original photograph, not exact,— they sent that in a letter to Mr. Falk, asking 
him if they might hâve the privilège of reproducing it. The reply was a 
substantial négative, unless a license was furnished, presumably for a pecun- 
iary considération. The letter was correctly construed by the défendant to 
be a déniai of the privilège, without pecuniary compensation, of reproducing 
the photograph of which the llthograph is an imitation. The llthograph had 
been enlarged by ald of thé magie lantern for the purpose of reproducing it 
If proper permission had been obtained. That permission was not obtained, 
and then instructions were given, as Mr. Parker says, to the designer, not 
to make a copy of that, but to make an idéal picture of some other character. 
Now, gentlemen, hère is the précise différence; hère the parties divide in this 
litigation. The plaintiff says that the défendant, through its employés, or 
through the gentleman who was one of the witnesses, and is an officer in the 
Company, departed from an exact copy, but retained so much of the substan- 
tial and dlstinctlve ideas of the original as to produce, in Heu of an exact 
copy, a modifled form of this photograph, but so far removed from it that 
It could not be caJled an exact copy; in other words, intended to avoid in- 
fringement, but retaln the substantial fruits of infringement That is the 
way in which the plaintiff puts his case to you. The défendant says, on 
the other hand, that It avoided this,— intentionally departed froni it,— and pre- 
sented, finally, an idéal photograph, which did not contain the distinctive 
features of this photograph; and that is the précise question before you: 
Did the lithographs Nos. 2 and 4 contain the main design, the substantial 
Ideas, the dlstinctlve characteristics, of the original photograph, only so far 
varled as to in tend to évade the law, without actual évasion? Upon that 
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question of fact It is (or you to exercise your Judgment, derived from your 
Insi^ectioQ o£ thèse varions artides, and your conclusion derived from the 
testlniony wUch has been presented before you; and the plaintlff might 
tnithfujly say tiiat the testlmony of defendant's wltnesses is as Important 
In this connection aa the testimony of the plalntiff, or as the llthographs 
themselves. It is in évidence that this lithograph was at hand In the office 
or shop or apartment where the new designs were being made. It is in évi- 
dence that it was used. The défendant would say that it was nséd for the 
purpose of avolding it The plaintlfE would say that It was used for the 
pui'pose of copying it in its substantial features, but of avoiding it in its 
minor détails. For instance, Mr. Parker says, in comparing the two: "I 
made a barder chln; I made the teeth more protruding; I made the eyes 
soft and dreamy; I made the hair darker, and avoided the form or the 
peculiarities or the droop of the hair",— or something of that sort. "I carried 
the hair further over the shoulder." This testlmony is somewliat signiflcant 
to show that, while the artist varied, he did net vary absolutely, and the 
question is whether he so far varied as to retain the distinctlve ideas and 
characterlstlc features of the original photograph so as to présent in the 
new lithograph the original ideas in a modlfled form. If you find for the 
plalntiff, it wiU be wlthin your province to détermine whether the twenty- 
seven hundred are reproductions,— that is, whether the llthographs Nos. 4 
were substantial reproductions of the photograph, and whether the three 
hundred of the llthographs No. 2 were substantial reproductions. If you flnd 
that they were aU substantial reproductions,— that is, if the copyright was 
infrlnged by both,— then yom- verdict wlU be for the plaintifif for $3,000. 
If you find that No. 2, only, infrlnged, then yoTU- verdict will be for f300. 
If you find that No. 4, only, Infrlnged, then your verdict will be for $2,700. 
If youj flnd that neither of them infrlnged, then your verdict will be (or tho 
défendant. 

John W. Boothby, for plaintiff in errer. 
Benno Lewinson, for défendant in error. 

Brfore WAJpLACÈ and I/AOOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. Tlie plaintiff in error has assigned 
error in 12 particulars, bu^ as several of them were not argued to 
this court, and are not referred to on the brief, it may be assumed 
that they are abandoned, and they need not be discussed. 

1. The flrst assignment of error discussed in the brief îs to the 
admission in évidence of a copyrighted photograph of Miss Pauline 
Hall. The circumstances under which such photograph was ad- 
mitted are thèse: The defendant's lithograph, while presenting 
in face, pose, and other détails resemblances so close to plaintifPs 
photograph as to satisfy the jury that it had been copied from it, 
differed from it in the shape and gênerai appearance of the hat. 
In the photograph of Miss Pauline Hall there was shown a hat 
identical with that in defendant's lithograph. The defendant's 
contention was that the lithograph was an original représentation 
of another actress, Mrs. Nelson; the plaintiff insisted that it was 
not taken from Mrs. Nelson, but was a composite reproduction, In 
part of Miss Eussell's photograph, in part of Miss Hall's. The 
issue for the jury was whether the défendant had "copied, either 
in whole or in part, or by varying the main design with intent 
to évade the law," the copyrighted photograph of Miss Eussell 
which was the subject of the action. To that issue it was imma- 
terial where défendant had obtained suggestions for any varianees 
from the original, and the photograph of Miss Hall was therefore 
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irrelevant testimony. But its admission was not error calling for 
a reversai, unless such admission can be fairly assumed to hâve 
operated upon the jury's mind in some way to the préjudice of 
défendant. It shows on its face that it was made by plaintiff, 
and copyrighted by Mm; and defendant's counsel contends that 
"the object of introducing it in évidence was to préjudice the jury 
by giving them the impression that the parts of the lithograph 
which it was conceded were not copied from the photograph in 
suit were stolen from another copyrighted photograph of défend- 
ant, which was not in suit." Were there no other évidence touch- 
ing Miss Hall's photograph than is above set forth, there would be 
force in this contention. But it further appeared in proof that, 
before the exécution of the lithograph, défendant had expressly 
asked for and received from plaintiff a license in writing to repro- 
duce three specifled photographs of Miss Hall, including the one 
(No. 14) whose admission in évidence is complained of. It was 
apparent, therefore, upon the proof, that défendant had not stolen 
the design for the hat; that it had an undoubted right to repro- 
duee it, either in connection with Miss Hall's face or otherwise; 
and défendant might, had it chosen to ask for it, hâve had a charge 
from the court to that effect. We fail, therefore, to see where- 
in the admission of Miss Hall's photograph in évidence operated 
to the préjudice of défendant. 

2. Défendant assigns it as error that, on cross-examination of 
the plaintiff, the court excluded this question: "Q. As a fact, bas 
the production of No. 2 or No. 4 [the lithographs complained of] 
interfered with you in the sale of this photograph?" This con- 
tention is unsound. The action is for a statutory penalty of one 
dollar for every copy found in defendant's possession. "The dam- 
age to the plaintiff is not the test of the defendant's liability, and 
the penalty is to be paid even if there is no actual damage." Chat- 
terton V. Cave, 3 App. Cas. 489. 

3. Upon the photograph of Miss Eussell there appears the copy- 
right notice required by the statute, and plaintiff testifled that it 
was afiixed to every copy printed and published by him. The évi- 
dence of défendant shows that its lithograph was copied from a 
reversed lithograph, undoubtedly a copy of the original, but bear- 
ing, as défendant claims, no proper copyright notice, the only 
mark on it being, "Taken from a copyrighted photo by Falk, of 
New York." This reversed lithograph was not printed or pub- 
lished by the plaintiff, but by a person to whom he had given a 
license to reproduce the photograph. Défendant contends that, 
as to a lithograph made and published with plaintiff's consent 
and license, but without the proper copyright notice upon it, he 
stood in exactly the ëame position as though he had made and 
published it himself, and was barred from claiming a penalty from 
any one copying it. 

To this assignment of error it is suflacient to say that the point 
was not raised in the court beloW. The exceptions on which de- 
fendant relies were to the court's refusai to direct a verdict for 
the défendant, on the ground that it never was in possession of 
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the original photograph, ^nd to the refusai to instruct the jury 
that "even if the jury found defendant's lithographs were copied 
from the lithographie çopy, or varied copy, of the photograph, no 
infringement has been made out." In view of the fact that the 
case was mainly tried on the question whether or not there waa 
a substantial similarity, and that the exception last quoted, by its 
very phraseology, referred to the question of infringement, rather 
than to plaintiff's forfeiture of a right to recover for that infringe- 
ment, there was a failure to apprise the trial judge of the point 
now raised. 

4. It is further assigned as error that the court refused to 
charge, as requested by défendant: "To be an infringement of 
plaintiff's photographs, the defendant's lithograph must be sub- 
sfantially a copy of it, — that is, that the two are substantially iden- 
tical." The court charged the jury that the only question before 
them was "whether thèse lithographs are copies or substantial 
copies, or whether the ideas, pose, and characteristics of the orig- 
inal photograph were substantially reproduced by the défendant. 
It is not necessary that the copies should be Chinese copies. You 
wUl observe that the statute says: 'If .the infringer shall copy, 
either in whole or in part, or by Tarying the main design with in- 
tent to évade the law.' As I said, it is not necessary that the 
copies should be exact copies. It is necessary that the infringer 
should appropriate a substantial portion of the distinctive ideas 
and characteristic features of the original photograph to make up 
its lithographs. * * • Did the lithographs contain the main 
design, the substantial ideas, the distinctive characteristics of the 
original photograph, only so far varied as to intend to évade 
the law without actual évasion? • ♦ • if défendants hâve 
reproduced, in substance and effect, the gênerai characteristics of 
the original, though some minor particulars are intentionally avoid- 
ed, then there is an infringement." 

This was ail the défendant was entitled to, and the exception to 
a refusai to charge as requested is unsound. 

Judgment afftrmed, with costs. 



CHINA MUT. INS. CO. v. WARD et al. 

(Circuit Court of Appeals, Second Circtilt February 9, 1894.) 

No. 55. 

Mahine Insurancb— Insurablb Interest— Advanobs bt Agent. 

A ship's gênerai agent, even though acting under a power of attorney 
authorizlng him to sell, manage, direct, chaster, and freight, has pre- 
sumptively no maritime or équitable lien, or other insurable interest in 
the vessel, for advances made In the course of the agency. 

Appeal from the circuit court of the United States for the South- 
ern District of New York. 

At Law. Action by Josiah O. Ward and Joseph Ware against 
the Ghina Mutual Insurance Company on a policy of marine in- 
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surance. A verdict was directed for plaintiffs in the court below, 
and, from the judgment entered thereon, défendant brings error. 
Reversed. 

Clark & Bull, (J. L. Ward, of counsel,) for plaintiff in error. 
Henry D. Hotchkiss and Wm. S. Maddox, for défendants in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiffs, 
entered upon the verdict of a jury by the direction of the trial 
judge. 

The action was on a marine policy issued June 21, 1888, by the 
défendant, insuring the plaintiffs, for account of whom it might 
concern, "|5,000 on advances on bark Victor at and from New 
York to Tampico, at and thence to Minititlan, and at and thence 
to New York." Inserted in the policy was a spécial clause, as 
foUows: 

"This policy covers only the Interest of the assured in advances and dîs- 
bursements, without référence to other insnrance whlch may hâve beèn 
effected on the vessel, freight, or disbursements, free of gênerai average, and 
liable for any loss whlch the assured may sufCer In conséquence of périls of 
the seas, whereby the value of the property pledged to cover the advances 
made Is reduced below the amount of sald advances; the net amount reàl- 
Ized from the sale of said pledged property, or, If not sold, Its net value after 
the disaster, belng deducted in ail cases from the amount insured, in deter- 
mlning the amount of daim." 

It appeared upon the trial that the plaintiffs had been, since 
1882, the agents at New York city for the owner of the vessel, act- 
ing under a power of attorney authorizing them to sell, manage, 
direct, charter, and freight the vessel, and during the years 1886, 
1887, and 1888, in the course of their business for the vessel as 
such agents, had made disbursements and advances, which were 
unpaid at the time of the Insurance and loss, to the amount of 
over |6,000. The vessel was a British ship, and her owner resided 
in Mexico. The vessel was wrecked in March, 1889, while on the 
voyage covered by the Insurance, and became a total loss. 

The exceptions taken upon the trial, and the assignments of 
error, présent the questions whether the plaintiffs had any lien 
upon the vessel for the disbursements and advances, or any in- 
surable interest in the vessel. If thèse questions ought to be 
ruled adversely to the plaintiffs, the trial judge erred in directing 
a verdict for them, and in not directing a verdict for the défend- 
ant, as requested upon the trial. 

The language of the spécial clause dénotes very plainly that it 
was the purpose of the policy to indemnify the plaintiffs against 
the contingency that, by disaster to the vessel, their security for 
advances might be lost or impaired. The phrase "property pledged 
to cover the advances" is broad enough to cover any interest aris- 
ing from an hypothecation of any character, whether by way of 
mortgage, maritime lien, or équitable lien; but it has no signifl- 
cance unless it is intended to évince that the insured interest is 
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one in the nature of a security upon the vessel. It is to be pre- 
sumed that the parties intended to make a valid insurance, and 
the contract made would be a mère wager policy if it were in- 
tended to insure a debt owing to the plaintiffs, in respect to which 
they wonld suffer no pecuniary loss as a conséquence of the loss 
of the vessel. 

We cannot discover that the plaintiffs had any interest in the 
vessel in the nature of a security for their advances, or that they 
occupied any relation towards the subject-matter of the insurance 
other than that of a gênerai creditor of the owner, A çhip's hus- 
band does nbt hâve a nip,ritime lien upon the vessel for the ad- 
vances made in the course of his agency for the owners, in the 
absence of an express contract with them to that effect, or of 
peculiar circumstances from which such a contract should be im- 
plied. Presumptively, he relies upon the crédit of the owners. 
The Larch, 2 Curt. 427; The SaraJi J. Weed, 2 Low. 555; White v. 
The Americus, 19 Ped. 848; The EaJeigh, 82 Fed. 633; The Esteban 
de Antunano, 31 Fed. 920. 

The power pf attorney did not eflfect an hypotiiecation, or give 
the plaintiffs an équitable lien upon the vessel. It was not coupled 
with an interest, or given as security to the plaintiffs, but was 
merely a nàked power, revocable by the prihcipàl àt any time. 
Hunt V. Eo^sinanier, 8 Wheat. 174; Hartley's Aippeal, 53 Pa. St. 
212; Walker v. Denison, à6 111. 142; Barr v. Schroder, 32 Cal. 609; 
Attrill V. Patterson, 58 Md. 226. It did not confer upon them the 
right to sell the vessel for their own beneflt, and any authority 
exercised under it would hâve been. In law, the act of the owner, 
and exercised solely for his beneflt 

Upon the facts proved at the trial, the défendant was entitled 
to a verdict, and, for the error in refusing the request for an in- 
struction to the jury to that effect, the judgment must be reversed. 



THE BRINTON.» 

FISHBR et aL v. THE BRINTON. 

(District Court, S. D. New York. December 16, 1893.) 

COI.WSION— Steam and Sail — Vessels Meeting — Change dp Course bt Sail- 
iNG Vessel — Failubb to Reverse by Steamer. 

Where a schooner, salUng free, and a tug, met and colllded in Arthur 
kills, and the évidence showed that prier to the collision the schooner, 
■wholly without necesslty, had altered her course so aa to cross the course 
of the tug, it was held that the schooner was liable for the collision. But 
as the tug, which had been going at a high rate of speed, failed to re- 
verse at ail, though a reversai, even for à short time, might hâve avoid- 
ed the collision, It was hdd that the tug also was in fault, and the dam- 
ages should be divided. 

In Admiralty. Libel by Peter Pisher and another against the 
steam tug Brinton to recover damages for a collision. Decree for 
divided damages. 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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Wing, Shoudy & Putnam, for libelants, 
Kobinson, Biddle & Ward, for respondent 

BBOWN, District Judge. Between 11 and 12 o'clocK on the 
night of September 5, 1893, as the libelants' oyster sloop Marietta, 
of 11 tons, and about 30 feet long, was coming np the Kills from 
Rahway river, bound for New York, she was nin into by the steam 
tug Brinton, going down, light, and sunk, for which the above libel 
was flled. 

The collision was in the northerly reach of the Kills, a passage 
about 600 feet wide, along the upper part of Duncan or Chelsea 
island, and between that and the Jersey shore. The Brinton's red 
light was seen from the sloop a half mUe distant, and probably 
while the Brinton was heading more to the westward, and before 
her turn to go south at the head of Chelsea island. Afterwards, 
both the colored lights of the tug were seen for a short time, and 
then the green light just before collision. Both sides agrée that 
the collision was on the New Jersey side of the channel way, and 
that the angle of collision was considérable; the libelants say about 
four points; the respondents, about seven points, the stem of the 
tug striking the sloop upon her starboard side a little aft of the 
fore rigging. Each strenuously insists that no change was made in 
its course. 

The libelants, both of whom were on board, testify that the tug's 
lights were seen a little on the sloop's starboard bow; but I cannot 
place entire reliance upon this testimony, from the fact that the 
lookout forward took ail his observations, except when the tug was 
very near, from near the starboard raU, from which point he was 
very liable to mistake as to whether the tug was a little on the star- 
board bow or a little on the port bow. Both witnesses from the tug, 
on the other hand, state that the sloop was seen from a point to 
a point and a half on the tug's port bow. Neither light of the sloop 
was seen, and she was first recognized by her sails, seen from 500 
to 1,000 feet distant. The tug was going down the channel, about 
one-third of the distance across from the Jersey shore, at the rate 
of about 10 miles an hour. The pUot testifles she was going 
straight down the channel; and going so near to the Jersey shore, 
and at that speed, it is incredible that the tug should hâve been 
headed much, if at ail, toward the Jersey shore. 

The considérable angle of the collision could not, therefore, hâve 
been brought about, except in conséquence of the heading or yaw- 
ing of the sloop towards the Jersey shore. And this would recon- 
cile nearly ail the testimony. It would place the tug on the schoon- 
er's starboard bow, though she was, in fact, a little to the eastward of 
the line of the tug. It would explain the fact that neither the pilot 
northe lookout of the tug saw the red light of the schooner, because, 
on that heading, it was not exposed to their view, and the green light 
which was 10 feet above the deck, in the rigging, was probably ob- 
scured by the jib. It explains also the angle of collision, and shows 
that the sloop crossed the course of the tug by heading to the west- 
ward, and thus brought about the collision. This is rendered less 
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improbable, by the fact that the sloop was not steered by compass, 
nor by any definite landmarks. The sloop had a free wind well 
aft of abeam. Her place was on the right-hand side of the chan- 
nel; the place of the tug was on the other side. The tug was per- 
ceived, at first, to be going down on that side, and in that narrow 
passageway, the sloop was blâmable for going over, wholly without 
necessity, towards the Jersey shore. Had attention been given to 
her course, and her lights, I am confident it wonld hâve been seen 
that both lights were obscured from the tug, and that it was the 
sloop's duty to show her red light in time to the tug. 

Though. the sloop is in fault for nàvigating unnecessarily in the 
way of the tug, and so as to obscure both her lights, I think the tug 
must also be held to blâme, if not for failure to see the sails of the 
sloop earlier, at least for not reversing at ail. The rule of naviga- 
tion absolutely requires this, and I cannot accept as a sufBcient 
excuse the claim of the pUot that he did not know which way the 
sloop was going. The engineer testifies that he could reverse in 
three seconds; and a reversai for a very short period would hâve 
detained the tug enough to permit the sloop to pass on some 15 
or 20 feet f urther, whereby this collision would hâve ieen avoided. 

For thèse reasons, I flnd both to blâme; and the libelants are en- 
titled to only one-half of their damages and costs. 



THE SAALB. » 

TROUTON et al. v. THE SAALB. 

(District Coiirt, S. D. New York. January 29, 1894.) 

1. OoLMBioN— FoG — Immodebatk Speed— Fiftbbn Knots. 

In a fog so dense that a vessel cannot be seen until wlthln 1,200 or 1,400 
feet, a speed of 15 knots is not moderate speed. 

2. Samb— Steam ob Sail— Change dp Couese— Speed of Stbamship Contrib- 

UTiNG TO Collision. 

A steamship and a bark collided In a fog, the collision resulting in the 
sinMng of the bark. It appeared that the prlmary cause of the collision 
was a change of some 5 points on the part of the sailing vessel; but the évi- 
dence showed that the steamship was going at the rate of about 15 knots; 
that she saw the sailing vessel at a distance of about 1,350 feet, and at 
once put her helm hard a-port, and stopped and reversed her engines, 
but was unable to avold collision. Computation showed that, had her 
speed been 9 or 10 knots, Instead of 15, she would hâve passed well 
clear of the bark, notwithstanding the latter's change of course; and 
that, had her speed been only 8 knots, she would hâve been stopped bef ore 
reaching the Une of the bark's course. Beld, that the speed of the steam- 
ship contributed to the collision, rendering her liable to the owners of 
cargo on the bark for their loss, 

In Admiralty. Libel for collision. Decree for libelants. 

Wing, Shoudy & Putnam, for libelants. 
Shipman, Larocque & Choate, for the Saale. 

BBOWN, District Judge. The above libel was flled in behalf of 
the consignée and insurers of the cargo of the Norwegian bark 

' Reported by B. G. Benedict, Esq., of the New York bar. 
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O^ordenskjold to recover the damages arising from a collision be- 
tween the bark and the North German Lloyd steamship Saale, 
whereby the bark was sunk on the high seas and lost, at about 7 
P. M., a little after sunset on August 4, 1892, about 800 miles east 
of Sandy Hook, in thick fog. The libelants ascribe the collision to 
the high speed of the steamer in fog; the claimants, to the bark's 
change of course. 

The steamer was on one of her regular trips from New York, 
sailing E. i S. by compass. She was a flrst-class passenger steam- 
ship, 460 feet long, by 67 feet beam, 4,765 tons register, and 7,500 
horse power. Her speed was then about 15 knots. The wind was 
light from the west-southwest and variable. 

The bark was about 200 feet long, and making from 3| to 4 knots 
per hour. She was supplied with one of the best mechanical fog 
Lorns, which I flnd was properly blown at regular intervais, giving 
two blasts as she was upon the port tack. Until the steamer's 
whistles were heard, she was sailing about northwest. Before she 
was seen, her fog horn was not heard upon the steamer. The bark 
had been for some time in thick fog. But there was not much fog 
where the steamer was untU 15 or 20 minutes before collision. The 
weather was hazy, with occasional showers of fog, and becoming 
thicker, ail the usual préparations were made for thick fog. Her 
whistle was sounded regularly for about 15 minutes before the col- 
lision. About 5 minutes before collision, as the évidence con- 
strains me to find, the fog became dense about the steamer, and 
shortly afterwards — not over a minute before collision — the first 
notice to the steamer of the near présence of the bark was the sight 
of her sails, which, according to the testimony of thé master, and 
of the flrst and flfth ofScers, who were on the bridge, appeared to 
be about half a point on her starboard bow, and at a distance esti- 
mated by them to be from 1,200 to 1,400 feet. The steamer's fuU 
speed was 16 knots; but her steam pressure had been previously 
Bomewhat reduced and her speed slackened from 16 knots to 15. 
Her helm, on sight of the bark, was at once ordered hard a-port, 
and the engine reversed as soon as possible. The steamer's stem, 
however, struck the port side of the bark between the fore and main 
rigging and eut half or three-quarters through her, causing her to 
sink as soon as the steamer cleared. 

The whistles of the steamer had been heard by Wolf, the wheel- 
man on the bark, about 10 minutes before. There is a conflict in 
the testimony whether, when the whistles were flrst heard, the 
master and mate were on deck or not. I consider this immaterial ; 
for they were on deck about 5 minutes before collision, and be- 
sides hearing the steamer's whistles, they heard the noise of her ap- 
proach in the water, before she could be seen. Wolf, the wheel- 
man, testified that some 5 minutes before collision, noticing the 
continued approach of the whistles off his port bow, he gradually 
turned his wheel to port, and continued doing so until it was hard 
over at the time when the steamer was sighted; and that this was 
done without orders, because he thought it necessary to get out of 
the way of the steamer. From the fact that this witness has been 
more or less in the care and employ bt the claimants ever since the 
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coUisiou, wKateTer suspicions might àttach to his testimony, if it 
was uncdiiflrmed, the confirmation which his testimony receives 
from the libelants' as well as from the claimants' witnesses/does 
not permit the flnding that his story is a fabrication. The master 
of the bark, and almost ail the other witnesses, testify that the angle 
of collision was as much as seren points between the bows of the 
two vessels; and the master of the bark was so struck with this 
large angle, that he testifled that in order to produce it the steamer 
must bave turned three or four points to port There can be no 
doubt, however, of the fact that the steamer, instead of turning to 
port, turned somewhat to starboard; not only because the order was 
given to port her wheel, but because her propeller, while her en- 
gin© was reversed, woidd undoubtedly bring her head to starboard; 
and hei* master testifles that he observed the compass at collision, 
and that she was then heading E. S. E., showing that she had veered 
a point and three-quarters to the southward. If, then, the angle 
of collision was such as the great weight of testimony shows it to 
hâve been, tiz., about seren points, there is no escape from the con- 
clusion that the bark did change her course as much as five points; 
and this agrées with Wolf's testimony as to porting his wheel, 
though he did not observe the compass heading of the bark just be- 
fore collision. Without referring to, further détails of the testi- 
mony, none of which is sufficient to overcome, or otherwise explain 
the above facts, it is évident from an inspection of the relative posi- 
tions of the two vessels, that the bark's change of course to star- 
board, after hearing the steamer's whistle, brought about the col- 
lision; and that without such change the steamer would unques- 
tionably hâve passed her by a good margin without collision. This 
fixes the primary responsibUity for the collision upon the bark, and 
with that, the sole responsibility also, unless it further appears that 
the speed of the steamer was not moderate, within the thirteenth 
article of navigation, and that this f ault presumably contributed to 
the collision, 

The évidence shows that when the bark was flrst seen she could 
not hâve been over 1,400 feet distant, the highest estimate of the 
Saàle's ofacers; while the libelants' witnesses, and the lookout on 
thë Saale, estimate the distance at only 600 feet. Whichever is 
correct, the fog was of such density as made the thirteenth article 
applicable, and required the Saale to go at "moderate" speed. Un- 
der the décisions binding upon this court, I am not at liberty to 
regard a speed of over nine knots, in a fog of that kind, as moderate 
speed. The Nacoochee, 137 U. S. 339, 11 Sup. Ct. 122; The Bolivia, 
1 G. C. A. 221, 49 Ped. 169. I am obliged to hold, therefore, that the 
Saale was sailing in violation of the thirteenth article, and the only 
remaining question is whether this was a material fault contribut- 
ing to the collision. 

Upon this point, the claimants invoke the beneflt of the rule, that 
where, as in this case, the collision has been plaiuly, and by un- 
doubted testimony, brought about by the gross fault of one of the 
vessels, such as a charige of course of flve or six points, whereby she 
ran under the bows of the steamer, and this fault is plainly suffi- 
cient to account for the disaster, without which it would not hâve 
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happened, "it îs not enough for such ressel to raise a doubt with re- 
gard to the management of the other vessel ; there is some presump- 
tion at least adverse to this claim, and any reasonable doubt with 
regard to the conduct of the other vessel should be resolved in its 
favor." Per Mr. Justice Brown, in The City of New York, 147 U. 
S. 72, 85, 13 Sup. et. 211. 

This evidently just ruie is not, I think, applicable hère; for we 
hâve not hère to deal with any doubt in regard to the management 
of the steamer, as respects her speed of 15 knots; for this is admit- 
ted. Nor am I permitted to hold that this speed was not moderate. 
Whether this excessive speed contributed to the collision; or, in 
other words, whether the collision would hâve happened substan- 
tially the same had the steamer been going at such moderate 
speed as article 13 requires, is a wholly dâerent question; and on 
this point the burden of proof is upon the steamer. ~ 

Considering that under the circumstances of this case the 
steamer ought to be exempted from liability if it is reasonably cer- 
tain that the différence of speed would hâve made no substantial 
différence in the resuit, I hâve given that question as careful an 
investigation as I am able, after the further hearing of counsel upon 
that point. I am satisfied, however, from this examination, that 
if the Saale had been going at the rate of 9 or even 10 knots instead 
of 15 knots at the time when her engines were ordered to be re- 
versed, the bark would hâve passed well clear to the northward 
before the steamer reached the line of her course. 

In reaching this conclusion, I adopt most of the data assumed 
by the distinguished counsel for the claimants; namely, the speed 
of the bark at three and eight-tenths knots; that at collision she 
was heading N. ^ E., and the steamship E. g. E.; that the bark was 
seen a minute before collision; that the order to reverse the en- 
gines of the steamer was then given, and her helm at the same time 
ordered hard a-port; that in 10 seconds afterwards her engines be- 
gan to move backward ; that the ship, under the combined action of 
her port helm, and reversed engines — being a right-handed pro- 
peUer — veered to starboard a point and three-quarters before col- 
lision ; and that in order to avoid the collision the bark must hâve 
had time to move to the northward 147 feet further; that is, at least 
24 seconds more time before the steamer reached the line of her 
course. Thèse data seem to me to accord substantially with the 
weight of the testimony. The master's testimony further shows 
that the fuU speed of the Saale was 16 knots, and that from fuU 
speed it takes four minutes, under reversed engines, to bring her 
to a standstill. In the latter respects, as well as in size and model, 
the Saale approximates so nearly to the Normandie, and to the 
Aurania, that the observations made in regard to the movements 
of those vessels are valuable, as conflrmatory of the testimony in 
the présent case. See The Normandie, 43 Fed. 151, 159-161; The 
Aurania, 29 Fed. 123. 

The distance of the vessels apart when the bark was first sighted, 
and the time that elapsed between then and the collision, are of the 
greatest importance. The counsel for the claimant assumes a dis- 
tance of 846 feet only, as the average of ail the estimâtes; but 
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neithér that inéthod, nor îts result, can be admitted as correct in 
this case, because it is wholly incompatible with more definite tes- 
timony wMch proves a much greater distance. The time assumed 
by tfae claimant's counsel is one minute; the master called tbe time 
a minute or a minute and a bail Tbe engineer's testimony to 30 
or 40 révolutions backward before collision, and the lapse of 10 sec- 
onds before the engine began to move backward, does not admit of 
less than a minute's interval; and the change of If points to star- 
board while reversing would require at least that time. 

Taking, therefore, 1 minute as the least admissible interval, and 
50 seconds as the time of actual reversai of the engine before col- 
lision, it is évident that the Saale, -while dlminishing her speed f rom 
15 knots to 9 or 10, as the master states, could not hâve gone a less 
distance than that given by the average speed of 12J knots during 
the interval of 50 seconds, and fhat would be 1,020 feet. Adding 
250 feet for the 10 seconds before reversai, would make 1,270 feet 
as the distance of the Saale from the point of collision when the 
bark was first seen. 

The bark, during the same interval, would change about two 
poihts. When flrst seen, she would therefore be heading about N. 
N. W., and at her given speed she must hâve advanced upon her 
coursé, swinging to K ^ E., about 350 feet On tracing diagrams of 
thèse positions, the bark will be found to be about 1,350 feet from 
the Steamer when first seen, and bearing one and a half points on 
the steamer's starboard bow. Thèse résulta accord so well with 
the offlcers' estimâtes of the distance apart, and with the testimony 
of the boatswain as to the bark's bearing (who was in the best pos- 
sible position to observe accùrately, viz., from the steamer's rail), 
that I can hâve no doiibt of their proximate correctness. 

Adopting, then, thè distance of from 1,000 to 1,050 feet as the dis- 
tance advanced by the Saale from the time of reversing until col- 
lision, computation shows that if her speed had been 9 or 10 knots 
instead of 15 knots, at the time when she reversed, she could not 
hâve advanced from 1,000 to 1,050 feet in less than frôm 85 to llO 
seconds; and that the bark would consequently hâve been from 100 
to 300 feet clear to the northward at the time when the steamer 
reached the Une of her course; and that had the steamer been go- 
ing at a speed of 8 knots only, she would hâve stopped still in the 
water from 100 to 150 feet before reaching the bark's path. Thèse 
computations are easUy made, if desired, upon the data furnished 
by the évidence in this case, in the same manner as shown in the 
tables in respect to The Normandie, 43 Fed. 151, 159-161, where the 
data were substantially the same. 

The resuit in this instance agrées with the presumption often 
stated, that where the steamer is chargeable with the statutory 
fault of excessive speed, that fault presumably contributed to the 
collision, unless she proves that it could not hâve done so. The 
Pennsylvania, 19 WaU. 126; The Bolivia, 1 C. C. A. 221, 49 Fed. 
171. It is always open tô her to prove this if she can. The City 
of Rio Janeiro, cited in The Normandie, 43 Fed. 156. As the évi- 
dence in the présent case, however, conflrms the légal presumption, 
the libelants are entitled tô a decree, with costs. 
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FLORIDA CONST. CO. v. YOUNG et al. 

(Circuit Court of Appeals, Second Circuit. December 12, 1892.) 

No. 97. 

CiKODiT Courts of Appbal— Rbvibw op Ordbr Gbanting Injonction. 

On appeal (Act March 3, 1891, § 7) from an Interlocutory order appoint- 
ing a receiver, and granting an injunction merely subsidiary to tlie re- 
ceivershlp, tlie court cannot consider whetber a receiver should hâve been 
appolnted, but only wliether, such appointment being proper, the injuncr 
tioii was a necessary or proper auxiliary remedy. 

Appeal from tke Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Suit by James H. Young and others, on behalf of 
themselves and other stoclcholders of the Florida Construction Com- 
pany, against said company and the Jacksonville, Tampa & Key 
West RaUway Company, for an accounting between the two compa- 
nies, and a distribution of the assets of the construction company 
among its stockholders and creditors. An order was made July 8, 
1892, and continued August 2, 1892, appointing a receiver of the 
property of the construction company, and granting an injunction. 
The construction company appeals. Affirmed. 

Statement by WALLACE, Circuit Judge: 

This Is an appeal by the Florida Construction Company from an order of 
the circuit court entered August 2, 1892, whereby a receiver was appolnted 
of ail the property of the construction company within the jurisdiction of 
the court, with power to reduce the assets of the company to his possession, 
and to hold the same during the pendency of the action, subject to the 
further order or decree of the court. The order provided that the offlcers 
and agents of the construction company should forthwith deliver up to the 
receiver ail and every part of the property of the company, and ail books, 
accounts, vouchers, and papers in any way relating to its business. The 
order also provided that the construction company, its offlcers and agents, 
be enjolned and restrained from removing from the jurisdiction of the 
court any of the books, papers, or property of the company, and from dis- 
poslng of any of the assets or property of the company, and from interfer- 
ing in any way in the possession or control of the receiver over the same. 

Thomas Thacher, (John W. Simpson, on the brief,) for appeUant. 
William B. Hornblower, (Wallace Macfarlane, on the brief,) for ap- 
pellees. 

Before WALLACE, Circuit Judge, and WHEELER, District 
Judge. 

WALLACE, Circuit Judge, (after stating the facts.) The appel- 
lant insists that a sufflcient case was not made in the court below 
for the appointment of a receiver by the bill of complaint and the 
dépositions used upon the motion, and, this being so, that the in- 
junction should not hâve been granted by the circuit court. We 
are of the opinion that we are not at liberty upon the présent appeal 
to inquire whether the circuit court erred in appointing a receiver, 
but are conflned to the question whether, there being a proper case 
fôr the receivership, the injunction was not a necessary or proper 
aujàliary remedy. This court cannot review the action of the cir- 
v.59F.no.7-46 
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cuit court in appointing a receiver, except upon an appeal from a 
final decree. Our appeUate jurisdiction is conflned to tlie review of 
final décisions by appeal or writ of error, (section 6, Court of Ap- 
peals Act,) except where, by section 7, an appeal may be taken in 
equity causes from an interlocutory order or decree granting or con- 
tinuing an injunction. The order appointing a receiver is not ap- 
pealable, because it is not a final décision. Forgay v. Conrad, 
6 How. 201; Grant v. Insurance Co., 106 U. S. 429, 1 Sup. Ct 
414. We pught not to attempt to review indirectly an order or dé- 
cision which we are not permitted to review directly; and if this 
court should conclude that an injunction should not hâve been or- 
dered, because there was not a sufflcient case for the appointment 
of a receiver, our mandate could not direct the circuit court to va- 
cate the feceivership. It would hâve been entirely compétent for 
the circuit court to embody îts décision in two orders, one appoint- 
ing a recéiVer, and the other granting the injunction; and, if it had 
done this, the latter only would hâve been subject to review. We 
cannot with propriety or consistency undértake to review the other 
merely because both hâve been assembled together. Congress 
might havë authorized an appeal from an interlocutory order or de- 
cree appointing a receiver, but it has not done so. The language 
of the section permits a review of the order or decree granting or 
continuing an injunction so far as may be necessary to do justice in 
the particular case. Whenever the injunction is the main relief 
granted, the whole case is necessarily presented for review. When 
it is a substantial part of the relief granted, it may be necessary to 
consider the whole case on appeal. But when, as in the présent 
case, it is incidental and subsidiary merely to other relief, an ap- 
peal only brings up for détermination the question whether, con- 
ceding tke other relief to hâve been proper, the injunction was a 
necessary or proper auxiliary remedy. - For thèse reasons, the ques- 
tion whether or not a receiver ought to hâve been appointed in the 
présent case should not be entertained; and we are only to décide 
whether the court erred in allowing an injunction also. The injunc- 
tion allowed by the interlocutory order is merely subsidiary to that 
part of the order whereby a receiver is appointed of the property 
and efPects of the construction company, the appellant, pendente 
lite. Although it is auxiliary to the receivership, it is a remedy 
so merely formai in the présent case that it is difiicult to conceive 
how it could hâve benefited the complainants or injured the appel- 
lant. The order constituting the receivership, among other things, 
directed the offlcers and agents of the construction company to 
forthwith deliver to the receiver ail the property of the company in 
their possession ; and, for a refusai to comply, they would be pun- 
ishable by process of contèmpt as effectually as they could be under 
the injunction if, in violation of its terms, they should remove the 
property beyond the jurisdiction of the court. The appointment of 
a receiver is a remedy somewhat more stringent than an injunction 
restraining the party whOse property is subjected to a receivership 
from removing it beyond the jurisdiction of the court Railroad 
Co. V. Sloan, 31 Ohio St. 1. In the case of Skip v. Harwood, 3 Atk. 
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564, where the défendant was présent in court during the hearing 
on a bill for an accounting, and, in conséquence, knew of the déci- 
sion appointing a receiver, lie was adjudged to be in contempt for 
removing a portion of tlie assets before the decree was drawn. The 
injunction in the présent case may hâve been unnecessary, but it is 
hardly open to argument that, if the case presented to the circuit 
court justified the appointment of a receiver, it could not hâve been 
an improper exercise of discrétion on the part of the court to enjoin 
the oflacers and agents of the construction company from doing any 
acts which might tend to render the receivership ineffectuaL The 
order should therefore be aflirmed. 



EDWARDS V. HILL et aL 

(Clrctilt Court of Appeals, EIghth Circuit Jannary 29, 1894.) 

No. 330. 

FEDERAI, Courts — Jurisdiction— Citizenship— FonECLOsuRB op Mortgaoes. 
A citizen of anotlier state may sue in a fédéral court to foreclose a 
mortgage, unaffected by the fact tliat the mortgagor has made a stat- 
utory gênerai assignment for beneflt of creditors, and without obtaining 
permission of the court havlng jurlsdlction over the assigned estate. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

In Equity. Suit by Hiram G. HUl and others, executors of Hi- 
ram Hill, deceased, against James G. Sands and wife, and others, 
to foreclose a mortgage made by défendants Sands and wife to said 
Hiram Hill. Decree for complainants. Défendant Charles L. Ed- 
wards, the assignée for beneflt of creditors of the mortgagor, Sands, 
appeals therefrom. Aflfirmed. 

Statement by CALDWELL, Circuit Judge: 

On the Ist day of July, 1887, James G. Sands and Susie E. Sands, his wife, 
executed and delivered to Hiram Hill, then and thereafter, until his death, 
a citizen of the state of Massachusetts, their promissory note for the sum of 
$2,500, and, to secture the payment thereof , on the same day executed and de- 
livered to Hill a mortgage on certain real estate in the city of Lawrence, 
Kan. The mortgage was flied for record on the 14th day of July, 1887. Hi- 
ram Hill died at his home In Massachusetts, and the appellees, ail of whom 
are citizens of that state, were duly appointed his executors by the probate 
court of Hampshire county. Default was made in the payment of the mort- 
gage debt, and on the 5th day of April, 1892, this bill was flled to foreclose 
the mortgage. Sands and wife, the assignée of the estate of Sands, and 
others, were made défendants. The bill was taken pro confesso as to ail 
the défendants except the appellant, Charles L. Edwards, as assignée of the 
estate of James G. Sands. The answer of the défendant Edwards allèges. 
in substance, that on the 14th day of May, 1889, James G. Sands executed a 
deed of assignment of ail his property, real and Personal, in trust for the 
beneflt of ail his creditors, to Richard S. Horton, as temporary assignée, and 
afterwards the creditors met and elected the défendant Edwards as perma- 
nent assignée; that the assignment was made in accordance with the laws of 
Kansas; that the district court of Douglas county, Kan., the court havlng 
Jurisdiction of the estâtes assigned in that county, in trust for the beneflt of 
créditera, had taken jurisdiction of the trust, and caused the samj to be 



724 PBDBiBAL REPOETEK, vol. 69. 

docketed under the style of "The Bstate of X G. Sands;'' that the assignée 
was administerlng the trust In accordance wlth the law of the statej and that 
the district court of the state, haying jurisdiction of the estate, had not glyen 
its consent tb the brlnging of tliis suit. 

D. S. Alford, (0. S. Thatcher, on the brief,) for appellant, 
W. H. Eossiûgton, Chas. Blood Smith, and Clifford Histed, for 
appellees. 

Before OALDWELL and SANBOKN, Circuit Judges, and THAY- 
EE, District Judge. 

OALDWELL, Circuit Judge, after stating the facts as abore, de- 
liTered the opinion of the court. 

The contention of the appellant is that the appellees should hâve 
brought their suit to foreclose the mortgage in the state court hav- 
ing jurisdiction of the assigned estate of the mortgagor, or that, 
at the least, they should hâve obtained from that court leave to sue 
in the fédéral court Stated in another forin, the contention of 
the appellant is that when a debtor living in Kansas, who has pre- 
viously mortgaged his real estate in that state to a citizen of an- 
other state, makes a voluntary assignment of his estate for the ben- 
eflt of his creditors, the mortgagee, though a citizen of another state, 
must bring his action to foreclose his mortgage in the state court 
having jurisdiction over the assigned estate, or must obtain the 
leave of that court to file his bill in the fédéral court 

Assuming, but not deciding, that a citizen of the state could not 
main tain a bill to foreclose a mortgage in any other court than that 
having the administration of the assignment, even though the lands 
lay in another county, or that no such bill could be maintained at 
ail, in any court, by a citizen of the state, that fact would not affect 
the jurisdiction of the circuit court of the United States in a suit 
brought by a citizen of another state to foreclose a mortgage. 

In Payne v. Hook, 7 WaJl. 425, the suprême court said : 

"The theory of the position Is thls: That a fédéral court of chancery, sît- 
ting in Missouri, will not enforce demands against an administrator or ex- 
écuter, if the court of the state having gênerai chancery powers could not 
enforce similar demands. In other words, as the complainant, were she a 
citizen of Missouri, could olitaln a redress of her grievances only through 
the local court of probate, she has no better or différent rlghts because she 
happens to be a citizen of Virginia. If this position could be maintained, an 
important part of the jurisdiction conferred on the fédéral courts by the con- 
stitution and laws of congress would be abrogated. As the citizen of one 
state has the constitutional right to sue a citizen of another state in the 
courts of the United States, instead of resorting to a state tribunal, of what 
value would that right be if the court in which the suit is instituted could 
not proceed to judgment, and afCord a suitable measure of redress? The 
right would be worth nothing to the party entiUed to its enjoyment, as it 
could not produce any bénéficiai results. But this objection to the jurisdic- 
tion of the fédéral tribimals has been heretofore presented to this coïirt, and 
overruled." 

This has been the doctrine of that court for more than half a 
century. In the case of Suydam v. Broadnax, 14 Pet. 67, (decided 
in 1840,) the court declared that a statute of a state barring ail 
actions at law against the executors and administrators of estâtes 
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judicially declared insolvent cannot iDe pleaded as a bar to an action 
by a citizen of another state in a circuit court of the United States. 
The doctrine laid down in case of Suydam v. Broadnax was re- 
aflarmed in 1855, in the case of Bank v. Jolly, 18 How. 503, in this 
language: 

"The law of a state limiting the remédies of Its citizens In its own courts 
cannot be applied to prerent the citizens o£ other states from suing in the 
courts of the United States in that state for the recovery of any property or 
money there to which they may be legally or equltably entitled. Thls prln- 
ciple was fuUy discussed and decided by thls court In the case of Suydam v. 
Broadnax, 14 Pet. 67. We refer to the reasoning in support of it given in 
that case, without repeating it, or thinking it necessary to add anyttiing on 
this occasion. It concludes this case." 

Thèse cases were cited approvingly, and their doctrine reasserted, 
in Hyde v. Stone, 20 How. 170, where the court said : 

"But this court bas repeatedly decided that the jurisdiction of the courts 
of the United States over controversies between citizens of différent statea 
cannot be impaired by the laws of the states, which prescribe the modes of 
redress in their courts, or which regulate the distribution of their judicial 
power. In many cases, state laws form a rule of décision for the courts of 
the United States, and the forms of proceeding in thèse com-ts hâve been 
assimilated to those of the states, either by législative enactment or by their 
OWD rules. But the courts of the United States are bound to proceed to judg- 
ment, and to afford redress to suitors before them, in every case to which 
their jurisdiction extends. They cannot abdicate their authority or duty in 
any case in favor of another jurisdiction." 

The doctrine of ail thèse cases was again approved in Railway 
Co. V. Whitton, 13 Wall. 270, 286, and in the very late case of Chicot 
Co. V. Sherwood, 148 U. S. 529, 13 Sup. Ct. 695. The last case cited 
arose upon this state of facts: On the 27th of February, 1879, 
the législature of Arkansas passed an act repealing ail laws author- 
izing counties in that state to be sued, requiring ail demands against 
them to be presented to the county courts of the several counties 
for allowance or rejection, and allowing appeals to be prosecuted 
from the décisions of those courts. Notwithstanding this act, a 
citizen of New York brought suit in the circuit court of the United 
States in Arkansas against a county on bonds and coupons issued 
by the county. The objection was made to that suit, as it is to 
this, that, by the law of the state, the county court of the county 
had exclusiye jurisdiction to hear and détermine ail claims against 
the county, and that the circuit court of the United States could 
not take jurisdiction of the case. The suprême court, speaking by 
Mr. Justice Jackson, said: "The jurisdiction of the fédéral courts 
is not to be defeated by such state législation as this;" and, in sup- 
port of its judgment, quoted from and cited the line of cases we 
hâve referred to. See, to the same eflect, Hunt v. Danforth, 2 Curt. 
592, 604, Fed. Cas. No. 6,887; Phelps t. O'Brien Co., 2 Dill. 518, Fed. 
Cas. No. 11,078. 

We are not cited to any provision of the Kansas statute which 
purports to deny to the holder of a mortgage on real estate the 
right to bring suit for its foreclosure in any court of compétent juris- 
diction; but, if the state denied such right to its own citizens, the 
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déniai would not affect the right of a citizen of another state to 
bring a biU to foreclose bis mortgage in the circuit court of the 
Onited States. The assignée under the deed of assignaient is not 
a receiver of any court. He is not appointed by the court, but, in 
the first instance, selected by the debtor, and, later, elected by the 
creditors. If the statute of the state required ail claims against 
the debtor to be submitted to his assignée for détermination, or to 
the court exercising jurisdiction over the assigiunent, the require- 
ment, as we hâve seen, woùld be Ineffectuai as against citizens of 
other States. 

A citiœn of another state may establish his debt in the courts of 
the United States against the représentative of a décèdent, not- 
withstanding the local laws relative to the administration and set- 
tlement of estâtes place them within the exclusive jurisdiction of 
the state courts. Green's Adm'x v. Creighton, 23 Hovc. 90, 107; 
Yonley ;v. Lavender, 21 Wall. 276; EUis v. Davis, 109 U. S. 485, 3 
Sup. Ot 327; Hess v. Reynolds, 113 U. S. 73, 5 Sup. Ct. 377; Byers 
V. McAuley, 149 U. S. 608, 620, 13 Sup. Ct. 906; Stephens v. Ber- 
nays, 44 Fed. 642, 41 Fed. 401. But the debt, when established in 
the fédéral court, must be classiflédi and take its share of the estate, 
dccording to the laws of the state, as administered by the probate 
court; and it cannot be enforced by process directly against the 
property of the décèdent. Id. And in this respect there is no 
différence between the administration and the insolvent laws of a 
state. Yonley v. Lavender, 21 Wall. 282. But where a décèdent, 
in his llfetime, or an insolvent, before he makes an assignment for 
the benèflt of his creditors, mortgages his real estate to secure the 
payment of a debt, the mortgagee thereby acquires a spécifie lien, 
in Kansâs, by contract, upon the mortgaged property, and the right 
to hâve ii applied to the paj'ment of his debt; and this lien is not 
affected, or the mortgagee's rights in any way impaired, by the 
death or insolvency of the mortgagor. Dead or alive, solvent or 
insolvent, the obligation of the moi'tgagor's contract remains the 
same. Ail that remains to his représentative, whether he be an 
administràtor or an assignée for the beneflt of creditors, is the 
equity of rédemption. Any court of compétent jurisdiction may 
entertain a bill to foreclose such a mortgage, and decree the sale 
of the property, and sell it; and the sale, if the proper parties are 
before the court, will pass tiie title. The administràtor, in the one 
case, and thè assignée, in the other, take the estate subject to the 
mortgage lien, and to the right of the mortgagee, by proper pro- 
ceedings in à court of equity, to hâve the mortgaged property ap- 
propriated to the payment of his debt. This right cannot be taken 
from him Without impairing the obligation of his contract. Our 
attention has not been called to any provision of the Kansas stat- 
ute which seeks to do this. The obligation of the contract is pro- 
tected by the constitution of the United States, and the citizen of 
another state has a constitutional right to enforce the performance 
of that obligation in the courts of the United States. It is every- 
day practice to foreclose mortgages executed by decedents in their 
lifetime, or by insolvents before théy made an assignment, in the 
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fédéral courts, when the citizenship of the parties is such as to con- 
fer the jurisdiction; and this practice obtains in the state courts as 
welL 

By the statutes of Arkansas, the probate court is invested with 
exclusive jurisdiction over the estâtes of decedents; but the su- 
prême court of that state has uniformly held that, where a debt is 
seeured by a mortgage executed by the deceased in his lifetime, 
the mortgagee is under no necessity to swear to the debt, or pré- 
sent it to the executor or administrator for aUowance or payment, 
as is required in the case of unsecured debts, but that he can rely 
solely on his mortgage, and that, when his claim is not sworn to 
and presented by him, the executor or administrator has nothing 
to do with it, unless the probate court orders him to redeem the 
property mortgaged with the assets in his hands, which it may do 
if it deems it to the best interests of the estate. Hewitt v. 
Cox, 55 Ark. 225, 15 S. W. 1026, and 17 S. W. 873; Simms v. Kich- 
ardson, 32 Ark. 297; Richardson v. Hickman, Id. 406; McClure v. 
Owens, Id. 443; Hall v. Denckla, 28 Ark. 507; Kogers v. Steven- 
son, 42 Ark. 555. 

By the common law, the powers of exécutera and administrators 
did not extend beyond the territorial jurisdiction of the government 
under whose laws they were appointed, and they could not bring suits 
in any other jurisdiction; but, by a statute of Kansas, (paragraph 
2989, Gen. St. 1889,) an executor or administrator appointed in any 
other state or country may sue or be sued in any court in that 
state. A similar provision is found in the statutes of other states. 
Mansf. Dig. Ark. § 4937. 

The decree of the circuit court is affirmed. 



GRAND TRUNK RY. CO. v. TWITCHELL. 

(Circuit Court of Appeals, First Circuit February 1, 1894.) 

No. 56. 

1. FEDERAL C0UBT8 — Jurisdiction — Duty of Court. 

It ia tlie duty of a fédéral appellate court to take notice, of Ita own mo- 
tion, that the record does not show jurisdiction in the court below, and 
thereupon to remand the cause. Rallway Co. v. Swan, 4 Sup. Ot. 510, 
111 U. S. 379, foUowed. 
3. Rbmoval of Causes— Local Préjudice.. 

The thh-d subdivision of Rev. St. % 639, applies only in cases between 
citizens of différent states, and not when one of the parties is an alien. 
Young V. Parlier's Adm'r, 10 Sup. Ct. 75, 132 U. S. 267, appUed. 

3. Same — Diverse Citizenship — How Allegbd. 

An avéraient of résidence is not équivalent to an averment of citizen- 
ship. 

4. Same. 

The description of a party as being "of Greenwood, In the state of 
Maine," Is not équivalent to an allégation of citizenship. 
6. Same — Diveksity Nbcessary at Commencement of Action. 

Diverslty of citizenship must be shown to exist at the commencement of 
the action, and also at the time of reicoval; and hence, when a party 
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dies, the Substitution ot an admlnlstrator havlng the requlsite citlzenship 
dpes not make the case removable. 

0. Samb— JuBiSDiCTiON OP Appbllate Court — Costs. 

On a wrlt ot error in an action which appeara to hare been improp- 
erly removed, the appellate court bas juriadictlon so far as to détermine 
whether' the circuit court had jurlsdiction to hear and détermine the case 
on its merits, and bas jinrisdiction, tberefore, to award costs. 

7. Samb— DivERsiTT First Appearing on Appeal — Ambndmbnts. 

The record must show on its face, at the time of the application for re- 
moval, that the cause Is removable, and tberefore amendments to the 
record for the purpoBe of showing diverse citlzenship cannot be permitted 
in the circuit court of appeals. Nor Is the jurlsdiction helped out by the 
fact that diverse citlzenship appears from the bond flled wlth the péti- 
tion for a wrlt of error, and In fJie évidence preserved by the bill of 
exceptions. 

In Errop to the Circuit Court of the United States for the District 
of New Hampshire. Reversed. 

Almon A. Strout, Irvlng W. Drew, and William H. Coolidge, for 
plaintifl in error. 

James W. Remick, J. S. H. Frink, Geo. A. Bingham, and Daniel 
0. Kemick; for défendant in error. 

Before P.UTNAM, Circuit Judge, and WEBB and CAEPENTER, 
District Judges. 

CARPENTER, District Judge. This is an action at law, and 
was originally brought the 28tti of January, 1885, in the suprême 
court of the State of New Hampshire, by Henry F. Noyés, "of Grreen- 
wood, in the state of Maine," against the Grand Trunk Eailway 
Company, "a corporation organized under the laws of the domlnion 
of Canada, and a citizen thereof," to recover damages for alleged 
négligence of the défendant The action was removed into the cir- 
cuit court for the district of New Hampshire by the défendant, and 
was there tried by a jury, and now is brought hère on a writ of er- 
ror, which has been fuUy argued on the merits of the exceptions on 
which the writ of error was based, neither party making any claim 
adverse to the jurlsdiction of the circuit court or of this court to 
hear and détermine the controversies arising in the action. It 
seems to us, however, that the jurlsdiction of the circuit court does 
not appear from the record, and that the action must be remanded 
to the state court. 

Upon observing the insufficiency of the record, we hâve called the 
matter to the attention of counsel in the case, and hâve given them 
an opportunity to file briefs on the questions which are raised, and 
the défendant in error has accordingly flled such a brief. 

The first question we meet is whether it be the duty of the court 
to take notice of the record, and, if jurisdiction do not appear, to 
remand the cause; and we hâve no hésitation in answering this 
question in the affirmative, on the authority of Railway Co. v. Swan, 
111 U. S. 379, 4 Sup. et. 510; and Bumhaïn v. Bank, 3 C. 0. A. 486, 
53 Fed. 163. 

The pétition for removal allèges that when the said Twitchell fee- 
came a party to the cause, as administrator of Henry F. Noyés, de- 
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ceased, at the April term, 1885, of the suprême court, there was a 
eontroversy tetween tiie said Twitchell, who was a citizen of New 
HampsMre, and the petitioner, which was and is an alien corpora- 
tion, and tiat the petitioner believes "that, f rom préjudice and local 
influence, it will not be able to obtain justice in said state court," 
and that the value oi the matter in dispute exceeds the sum of |500, 
exclusive of costs. An afSdavit was also flled of the superintend- 
ent of the railway company in support of the allégation of préjudice 
and local influence. 

From the frame of the pétition, it might be thought that the re- 
moval was sought under the provisions of the third subdivision of 
Rev. St. § 639. But it has been held that this act is applicable only 
in cases arising between citizens of différent states, and we there- 
fore conclude that it does not apply to the case where one of the 
parties is an alien. Young v. Parker's Adm'r, 132 U. S. 267, 10 
Sup. et. 75. 

The only other statute under which this removal is sought to be 
justified is the second section of the act of March 3, 1875, (18 Stat. 
pt. 3, p. 470.) The objection to the jurisdiction under this clause 
lies in the fact that the record does not properly show the citizen- 
ship of the plaintiff Noyés at the time of the concunencement of the 
suit. We do not think it necessary to repeat the discussion of the 
varions questions which arise on this state of the record, but only 
to say that the cases appear to establish the foUowing propositions 
applicable to this case: 

1. That an averment of résidence is not the équivalent of an 
averment of citizenship. 

2. That the description of a person as being "of Greenwood, in the 
state of Maine," is not équivalent to an allégation of citizenship. 

3. That diversity of citizenship must be shown to exist at the com- 
mencement of the action, and also at the time of the removal. 

4. That the court has jurisdiction of the action so far as to déter- 
mine whether the circuit court has jurisdiction to hear and déter- 
mine the same on its merits, and has jurisdiction, therefore, to 
award costs. 

5. That there can be jurisdiction in the circuit court only when, 
at the time of the application for removal, the record shows on its 
face that the action is removable, and consequently that the par- 
ties cannot now be permitted to amend this record so as to show 
the requisite diversity of citizenship. Craswell v. Bélanger, 6 C. 
C. A. 1, 50 Fed. 529, and cases there cited; Wolfe v. Insurance Co., 
148 U. S. 389, 13 Sup. Ct. 602; Crehore v. EaOway Co., 131 U. S. 
240, 9 Sup. Ct. 692; Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977. 

It has been very carefuUy argued on behalf of the défendant in 
error that the coming in of the administrator to prosecute the suit 
makes a new action for the purpose of removal, and that inasmuch 
as the record shows that the administrator, Twitchell, was and is 
a citizen of New Hampshire, therefore the action was properly re- 
moved. But we think the rule is now well established, and must 
be literally enforced, that, in order that there may be jurisdiction, 
it must appear that the diverse citizenship existed at the beginning 
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of the stilt, and hàs contînueâ nntil the removaL Tke coming in 
of an aâmiûfBtràtor might tkei^ore prevent, but could never per- 
mit, a r^ôVaL' It bas been held that the substitution of new par- 
ties having the requisite citizenship, and having a bénéficiai interest 
in the controTersy, wUl net bring the action within our jurisdiction ; 
and still less, as it seems to u^ could such a resuit foUow from the 
substitutioh of an ofSicial party, having no interest of his own, and 
suing in thè same right aùd fcir the same interest as the original 
party. Bumham v. Bank, 3 0. 0. A. 486, 53 Fed. 163. 

It has also been suggestëd, wlth much force, that the cases in 
which it is held that the diversity of citizenship not only must exist 
in fact, but alsô must be made to appear in the record flled in the 
circuit court on removal, are ail cases in which, so far as apnears, 
the fact of citizenship had nôt appeared anywhere in the record 
up to thetimë of the décision of the casé, whereas, in the case at 
bar, the bond flled with the pétition for a writ of error to this 
court, and also certain statements in the évidence included in the 
biU of exceptions, may be held to disclose the necessary citizenship. 
It is therefore ai*gued that thèse cases are not hère precisely in 
point, having beén decided under a différent state of facts. 

Assuming'that the statements in the bond and in the évidence dis- 
close, the necessary jurisdictional facts, we may conclude that thèse 
façts are sufftciently proved. But the case of Crehore v. KaUway 
Oo. distinctly holds that there is no jurisdiction in the circuit court 
to pass on this proof and to find thèse facts, unless they be alleged 
in the removal papers. In that case the parties prayed leave to 
supply the proper allégation, and the motion was denied on the 
distinct ground that by reason of the want of this allégation the 
cause "was never removed from the state court" That case has 
never been doubted, so far as we know, and it is cited with approval 
in Jackson V. Allen, 132 U. S. 27, 10 Sup. Ct, 9; Young v. Parker's 
Adm'r, 132 U. S. 267, 10 Sup. Ct. 75; Graves v. Corbin, 132 U. S. 
•571, 10 Sup. Ct. 196; La Confiance Compagnie v. HaU, 137 U. S. 
61> 11 Sup. et. 5; and Com. v. Paul, 148 U. S. 107, 13 Sup. Ct. 536. 
Compare, also, Mining Co. v. Turck, 14 Sup. Ct. 35. Applying the 
principle of that case to the case at bar, it seems to us to be clear 
that we hâve no jurisdiction to find from the allégations in the bill 
of exceptions and in the bond the jurisdictional facts of citizenship. 

The judgment of the circuit court will therefore be reversed, 
with costs àgainst the plaintiff in error, and the cause wiU be re- 
manded to the circuit court, with directions to enter judgment 
against the plaintiff in error for the costs of the circuit court and 
of this court, and therèupon to remand the cause to the state 
court, whence it came. 
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HBATON V. THATCHER. 
(Circuit Court, D. Vermont October 31, 1893.) 

1. ExECUTOBB AND Administbators — Allowancb op Claims — Limitation— 

Equitt. 

R. L. Vt. § 2125, provldes that, -where commlssioners hâve been appoint- 
ed to recelve, examine, and adjust claims against the estate of an Intestate, 
"ail claims proper to be allowed by commlssioners" shall be barred unless 
presented within the tlme limlted. BcU, that this does not apply to purely 
équitable claims, and hence it does not bar a suit by the receiver of a 
corporation to reach the avails of corporate property assigned to an 
intestate, contrary to law. 

2. FEDERAL Courts — Jurtsdtction — Diverse Citizenship — State Laws. 

Such provision, that claims against the estate of an intestat© shall go 
before a state tribunal, cannot deprlve parties of the rlght to sue on them 
In the circuit court of the United States, where that court has jurisdiction 
on the ground of diverse cltizenship. 

In Equity. On plea to the jurisdiction. Bill by WiUis E. Hea- 
ton, receiver of the Arlington Manufacturing Company, against 
Charles W. Thatcher, administrator. Pleas overruled. 

Chas. M. Wild, for orator. 

Jaa. K. Batchelder, for défendant. 

WHEELEE, District Jndge. This bill is brought to reach avails 
of property of the Arlington Manufacturing Company, of which the 
orator is receiTer, aUeged to hâve been assigned to the defendant's 
intestate, contrary to the laws of New York, under which that 
corporation was organized, and to the laws of Vermont, where the 
property was situated. The défendant has pleaded the appoint- 
ment of commlssioners to receive, examine, and adjust ail claims 
and demands against the estate of the intestate, and failure to 
présent this claim within the time Imiited by the laws of the state 
after which claims are barred, and the pleas hâve been ai^ued. 
The statute itself of the state only bars claims "proper to be 
allowed by commissioners." E. L. § 2125. Purely équitable claims 
are not such. Brown v. Sumner, 31 Vt. 671. Therefore this suit 
might hâve been brought in the proper court of equity of the 
state, whose équitable jurisdiction is founded upon that of the 
courts of chancery of England, and is sîmilar to that of this 
court, if the claim is of that character; and it may be brought in 
this court because the parties are citizens of différent states, and 
this court has concurrent jurisdiction. Besides this, the laws of 
a state cannot deprive parties of their rlght to proceed in the courts 
of the United States by providing that certain claims shall go 
before particular tribunals of the state. Payne v. Hook, 7 Wall. 
425; Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct 440; Railroad 
Co. V. Gomna, 132 U. S. 478, 10 Sup. Ct. 155. The arrangement by 
which the property was transferred to the intestate would, if valid, 
create a trust in him, and the transaction was had through an 
intermediate party. An account would be necessarj-^, and an action 
at law inadéquate to the adjustment of thèse rights between thèse 
parties to this suit Pleas overruled. 
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HARRISON T. HARTFORD FIRE INS. CO. 
(Circuit Court, S. D. lowa, B. D. January 27, 1894) 

1. ÏNSxniANCB— PsemXtcbitt of Suit. 

Where a suit against a flre Insurance company was commenced within 
90 days atter a walver of proofs o( loss, it wlU be held to be prématuré, 
and the court wlthout Jurisdlctlon, under the statutes of lowa, which 
provide that no suit shall be begun against an Insurance company within 90 
days aftef proofs of loss hâve been furnlshed. 

8. Same— An Appbaibkmbnt and Award not a Condition Précèdent. 

Where an Insurance policy provided that. In event of a disagreement as 
to the amount of the loss, two compétent appraisers should be chosen, 
each party selecttng one, and the two so chosen shall first sélect a com- 
pétent umplre, and that an, award In wrlting of any two shall détermine 
the amount of said loss, and that no suit or action on the policy for the 
recôvery of any claim shall be sustainable in any court of law or ■ equity 
untU after a fuU compllance by the assured with the foregoing reqiiire- 
ments; and when the agreement for submission to appraisers provided 
that two persons, namlng them, should act as appraisers, together with a 
thlrd person to be appointed by them, if necessary to décide upon matters of 
difCerencs only, and there Is no évidence of any disagreement,— AeW that, 
such submission not being in accordance with the terms of the policy, 
and there being no évidence of disai^eement, the appraisement and award 
is not a condition précèdent to maintalning suit. 

8, Samb — EpFBCT CE Enteking into an Aqbeement to Appraisb. 

Where a policy of Insurance provided as above stated, and the parties, 
in accordance therewlth, voluntarily entered into a eontract of appraise- 
ment, and appraisers were chosen by the parties, and duly qualified and 
entered upon the discharge of their duties, and, while such appraisers 
were endeavorlng to comply 'with the conditions of the agreement for sub- 
mlsslon, a suit is brought by the assured, quaere, whether such agreemeiit 
and part performance thereof will prevent the plalntifï from maintalning 
suit, or whether a suit, if begun, would be stayed until an award should', 
be submitted. 

4. Same— Acts OV a RBcoBDiira Agent. 

A général local recording agent, with authority to issue and deliver poU- 
cies of insm-ance and to coUect premiums, has no authority, by virtue of 
such agency, to waive proofs of loss. 

5. Samb — Watveb op Pboops. 

Where a local recording agent, with authority to issue polieies of Insur- 
ance and deliver them, and to coUect premiums, and whose business it 
was to notify Ma company of any fire which mlght occuri within his ter- 
ritory, advlsed his company that such a flre had occurred, and the com- 
pany advised such agent that an adjuster would give the matter atten- 
tion as soon as he could do so conslstently with other duties, and tlie local 
agent so notlfled the assured, and within a few days thereafter stated to 
the assiu*ed that an adjuster would be there on a day hamed, and for the 
assured to get his appralser ready, TieU, that such agent had no authority 
to waive proofs of loss, and, further, that the above facts dld not consti- 
tute a waiver of proofs. 

At Law. 

This was an action brought by the plalntiff against the défendant upon a 
poUcy of Insurance, New York standard form, the pétition being in the usual 
form. The défendant, for answer, pleaded (1) a gênerai déniai; (2) prematurl- 
ty of action under the lowa statute; (3) that there was an appraisement en- 
tered into under the terms of the policy, and no award had been made at 
the time the suit was commenced, and that said award was a condition 
précèdent to bringing suit; (4) that no proofs of loss had been served. The 
plalntlfC pleaded a walver of proofs. 
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ïhe évidence showed that the flre occurred on the 4tli day of October, 1892; 
that on the same day the local recordlng agent of the défendant, who was 
présent, notified the défendant of the fire, and the défendant advised said 
agent, within two or three days, that an appraiser would be sent tx> look af ter 
the matter, as soon as he could get there consistently with other duties, whlch 
fact was communicated to the assured. About the 14th of October the locaî 
agent informed the assured that the adjusters would be at the place of the 
flre on the 20th of October, and for the assured to get his appraiser ready for 
appraisement There was also a policy of insuranee upon the same prop- 
erty in another company, and anomer adjuster representing such other Com- 
pany; and on the 20th of October the adjusters for both companies arrived, 
and the parties entered into a joint agreement to submit the estent of the 
loss to two appralsers. The agreement provlded that the two appraisers 
should, together with a third peraon to be appointed by them, if found nec- 
essary to décide upon matters of différence only, appraise and estimate the 
cash value of the damages by flre. This agreement was duly executed, and 
two appraisers were ehosen, and qualified on said day, and entered upon thelr 
duties as such appraisers. They continued In consultation two days, and 
were unable to agrée upon the estent of the loss, and separated with the iin- 
derstanding that they were to meet in Kansas City. The appraiser ehosen 
by the assured was not well, and no meeting occurred in Kansas City. About 
the middle of January the appraiser for the insuranee company called upon 
the appraiser for the plaintifC, and they each submitted names, one to the 
other, of persons alleged to be suitable to act as umpire. The appraisers 
then separated with the imderstanding and agreement that they wotdd each 
consider and investigate the competency, etc., of the persons named for 
umpire. On the 16th of January, 1893, and while matters were in the condi- 
tion named, suit was commenced by the plaintifC. After the évidence of the 
plaintifC, showing the above facts, was concluded, the défendant moved the 
court to direct the jury to return a verdict for the défendant upon the following 
grounds: (1) That the action was prematiu-e, under the statutes of lowa, which 
provide that no suit shall be begun within 90 days after proof s of loss shall hâve 
been furnished; (2) that, under the terms and conditions of the policy, an ap- 
praisement and an award is a condition précèdent to the right to maintain 
action; (3) that the parties having voluntarily entered into an agreement 
to appraise the damages caused by the fire, and the appraisers having been 
ehosen and qualified, and having entered upon their duties as such appraisers, 
and while they were engaged in the performance of their duties as such apprais- 
ers, and before an award was entered, and without any fault upon the part 
of the défendant, suit was brought by the plaintiff, and that therefore this 
suit cbuld not be maintained; (4) that no proof s of loss were furnished the 
défendant, as required by the statutes of lowa and the conditions of the 
policy. 

D. N. Sprague and A. H. Stutsman, for plaintiff. 
McVey & Cheshire, for défendant. 

WOOLSON, District Judge, (orally.) An examination of the pol- 
icy in suit shows that, in the event of a disagreement as to the 
amount of the loss, the same shall be ascertained by two compé- 
tent and disinterested appraisers, the assured and the company 
each selecting one, and the two so ehosen shall flrst sélect a com- 
pétent and disinterested umpire The appraisers together shall then 
estimate and appraise the loss. The policy further provides that 
no suit or action on the policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after a fuU com- 
pliance by the assured with ail the foregoing requirements, etc. 
The agreement executed herein for submission to appraisers and the 
évidence show that two appraisers were ehosen, who entered upon 
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theîr duties, but that they did not firet choose a third person to act 
as iimpii«;'à,Ûd tMt the àgreement expressly provîdes that a third 
person shall'fcé chosen by thèse apprafaers only if neçessary to dé- 
cide vlj^vl matters of différence. The appraisers, being unable to 
agrée as to the amount of the damages, thereafter attempted to 
choose a third person as umpire. There has been no évidence 
subinitted to tte jury of any disagreement as to the amount of the 
losB taJdng place prior to the appointaient of the appraisers; and it 
appears from the évidence that an umpire was not first chosen; 
iieither was thére any attempt, at flrst, to choose an umpire. The 
àgreement for submission does not, therefore, foUow the terms and 
conditions of the policy; and while the suprême court of the United 
States haj9 held, in the case of Hamilton v. Insurance Co., 136 U. 
S. 242, 10 Sup. Ot 945, that an appraisement and an award is a con- 
dition précédent to maintaining an action where the policy so pro- 
vides, yet in this case, as the terms and conditions of the policy 
were not foUowed, I am, of the opinion that this àgreement for sub- 
mission, under the terms and conditions under the facts proven, do 
not constitua a condition précèdent to the bringing of this suit. 
This was heldj also, in the case of Adams v. Insurance Co., (lowa,) 
reported in 51 N. W. 1149. 

As to whether the fact that the parties had entered into a con- 
tract of appraisement and chosen appraisers (which appraisers en- 
tered upon their duties as such, and, at the time suit was brought, 
were endeavoring to agrée upon an umpire) would prevent a suit 
from bein^ maintained, I do not hère décide. It is conceded by 
counsel for plaintifls that such a condition of affairs, if properly 
pleaded, would authorize the court to suspend the suit, and order 
the appraisement to proceed; but as to whether it would be an 
actual bar or not it is not neçessary hère to décide. 

It appears from the undisputed évidence in this case that the 
local recording agent of the défendant resided at the place of the 
flre, and was présent at the time of the flre, on the 4th of October, 
1892; and that on the same day he notifled the gênerai managers of 
the défendant in Chicago of the occurrence of the flre, and soon 
aîter, within two or three days, the managers advised the agent 
that an adjuster would be sent to give the matter attention as soon 
as he could do so consistently with other duties, which message was 
ddivered to the assured orally. About the 14th of October the 
local agent of the défendant informed the plaintiff that the adjuster 
would be there on the 20th, and for him to get his appraiser ready 
for appraisement On the 20th of the month the .adjuster came 
upon the ground, and, in connection with an adjuster of another 
company who had issued a policy upon the property destroyed, en- 
tered into an appraisement àgreement with the assured, and apprais- 
ers were appointed, who entered upon their duties as such on the 
20th day of October. It is insisted by the plaintiff that thèse acts 
constituted a waiver of proofs of loss on the 14th of October, and, 
if the proofs of loss were in fact wa!ived on the 14th of October, 
then this action is not prematurely brought. The statutes of lowa 



BUDO V. BDDD. 



735 



provide (section 1734, McClain's Code) that no action shall be be- 
gun within 90 dajs after proofs of loss hâve been furnished. If 
proofs of loss are waived at a given date, the 90 days would begin 
to run from the date of the waiver of proofs of loss. In this 
case less than 90 days had elapsed between the 20th of October 
and the 16th of January, 1893, when the suit was brought. I am 
ôf the opinion that the acts of the local agent, whose powers were 
gênerai, within. tiie scope of his authority, did not constitùte a 
waiver of proofs of loss, and that the facts do not constitùte a waiver 
of proofs prior to the 20th of October, 1892. The case of Wilhelim 
V. Insurance Co., (lowa,) reported in 53 N. W. 233, is a strong case 
in point In that case tiie record shows that the loss was verbally 
reported to the gênerai offlcers of the company, who caused immédi- 
ate examination to be made of the premises, and made request for 
duplicate bills of invoice, but this was held not to constitùte a 
waiver of proofs. The case of Von Genechtin v. Insurance Co., re- 
ported in 75 lowa, 544, 39 N. W. 881, is also a case in point. There 
the local agent who issued policies promised the assured that liis 
loss would be paid, and repeatedly so assured him. This action 
by the local agent was held, however, not to constitùte a waiver of 
proofs of loss. The following cases decided by the suprême court 
of lowa clearly establish the doctrine that an action brought within 
90 days after proofs of loss hâve been furnished is prranature, and 
that courts are without jurisdiction of an action thus prematurely 
brought." Quinn v. Insurance Co., 71 lowa, 615, 33 N. W. 130; 
Von Genechtin v. Insurance Co., 75 lowa, 544, 39 N. W. 881; Chris- 
tie V. Investment Co., 82 lowa, 360, 48 N. W. 94; Wilhelim v. In- 
surance Co., (lowa,) 53 N. W. 233; Woodruff v. Insurance Co., 
(lowa; Jan. Term, 1894,) 57 N. W. 592; Vore v. Insurance Co., 76 
lowa, 548, 41 N. W. 309; Taylor v. Insurance Co., 83 lowa, 402, 49 
N, W. 994; Moore v. Insurance Co., 72 lowa, 414, 34 N. W. 183. 

It is insisted that the case of Harris v. Insurance Co., (lowa,) re- 
ported in 52 îsT. W. 128, is in point, and that under that authority 
there was a waiver of proofs of loss. In that case, however, a gên- 
erai adjuster of the company, with full authority, visited the home 
of the assured, and in substance promised the assured's wife to pay 
the loss. No case has been cited where a waiver has been based 
upon a set of facts similar to those presented in the case at bar. 
On ail the facts, I am therefore of the opinion that this case is pre- 
maturely brought, and the jury are instructed to return a verdict for 
the défendant. 
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(Circuit Court, W. D. Missouri, W. D. February G, 1894.) 

No. 1.872. 

Municipal Cobpohations— Powers oï' Counoii,— Appkopriations— Accept- 
ANCB DP Devise por Park. 

A charter provision forbidding the council to appropriate any moiiey 
in excess of the revenue for the fiscal year actually coUected, or to bind 
the dty by any contract or act to any liabllity until a definlte sum shall 
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flrst be approprlated for the liquidation of ail liabllity flowlng; thcrefrom, 
does not açply so as to prevent the council from accepting a devise o( 
landa for à public park, subject to an annuity to the wldow of the deviser 
durlng her lifé, whieh is paid by aiinual appropriation from the gênerai 
fund; the council being vested by other provisions of the charter with 
ample powers to acquire land for thls purpose, either by devise, or by 
actual purchase, to be paid for out of the gênerai funds in annual in- 
stallments. 

2. COfTSTRUCTION OF StATUTES. 

Statutes In pari materla must be construed so that they may ail stand. 
Each part should be construed In connection with every other part so as 
to give effect, if possdble, to each, and harmony to the whole. 

8. WiLLS — CONSTRTTGTION — ACCBPTANOE OF DEVISE. 

A devise of real estate to a clty, on condition that the city pay to the 
devlsor's wldow annually $3,000, créâtes a legacy— an annuity— in her 
favor. Its acceptance by the clty vests in it the fee, charged in equlty 
with the payment of the annuity. 

In Equity. Suit to set aside a devise of lands to Kansas City 
for a public park. Bill dismissed. 
Statement by PHILIPS, District Judge: 

In December, 1890, Azarlah Budd died, testate, at the eounty of Jackson, 
State of Missouri, leaving the défendant S. A. Cornell Budd his survlvln^r 
wldow. On the 15th day of December, 1890, his will was duly admitted to 
probate in sald eounty. The second paragraph of the will is as follows: "(2) 
I give and devise to Kansas City, Mo., for a public park, to be named 'Budd 
Park,' twenty-one acres of land, being in the northwest corner of the north- 
west quarter of the southeast quarter of section 35, township 50, range 33, 
subject to an annual payment of three thousand dollars to said S. A. Cornell 
Budd durlng her natmal Ufe. If sald Kansas City shall not accepl said land 
for such park under said conditions, then It Is my wlU that said land and ail 
other lands owned by me In sald Jackson eounty be sold, and the interest of 
the proceeds be paid to the said S. A. ComeU Budd during her natural llfe, 
and, at her death, the principal to be given to such benevolent purposes as 
may be productive of the most good." 

Kansas Clty, by ordinance, accepted the devise of sald land, of date March 
5, 1891, "upon the terms and conditions named and provlded for in sald last 
will and testament," and declared the land to be a public park, to be known 
as "Budd Park," and directîng the annual payment to be made to said S. A. 
ComeU Budd ùpon the 15th day of December of each year, to begln on the 
l5th day of December, 1891; and the sald S. A. Cornell Budd duly filed her 
acceptance of the provisions of said ordinance. The city, by ordinance, for 
each fiscal year, apportioning funds to the city, has since made two pay- 
ments of said annuity out of the gênerai fund of the clty, and has, since the 
institution of thls suit, made provision therefor. The sald Azariah Budd left 
no chlldren or father or mother survU^ng. The plalntiffs, who are brothers 
and sisters of the whole blood and half blood of said Azarlah, bring thls ac- 
tion to hâve sald devise of said real estate declared ineffectuai, for the rea- 
8ons that thé sald city has no power to take and hold said land under sald 
will, and because the will Is otherwise inoperative, by reason of the provision 
that. In case the sald clty shaU not accept, the land be sold in case of the 
death of said S. A. Cornell Budd, the money arising from such sale to be 
given to such benevolent purposes as may be productive of the most good, 
the said provision being void for uncertainty. The cause Is submitted to tho 
court on the pleadlngs and proofs. 

Johnson & Lucas, J. L. Grîder, and A. M. Allen, for complainants. 
0. O. Tichenor and Fyke & Hamilton, for respondents. 

PHILIPS, District Judgé, (after stating the facts.) The control- 
ling question in this case is, did Kansas City possess légal capalcity 
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to take and hold this land under thé proTisidna of said will? The 
charter of a municipality is the source of its powers. It can exer- 
cise no power which is not expressly conferred upon it, or such as 
arises by fair implication as essentiel or reasonably proper to give 
effect to powers expressly granted. Doubts as to the existence of 
such power are to be resolved against the corporation. This rule 
of construction is succinctly stated by the suprême court in Min- 
turn V. Lanie, 23 How. 436 : 

"It is a well-settled rule of construction of grants by the législature to 
corporations, wliether public or prlyate, that only such powers and righta 
can be exerclsed under them as are clearly comprehended within the words 
of the act, or derlved therefrom by necessary implication, regard belng had 
to the objects of the grant. Any amblguity or doubt arislng eut of the terms 
used by the législature must be resolved in lavor of the public. This princi- 
ple has been so often applied in the construction of corporate powers that 
we need not stop to refer to authoritles." 

Under the city charter in force at the time of the taking effect 
of the devise, it is expressly declared in section 1, art. 1, that said 
Kansas City is empowered to — 

"Acquire and hold by gift, devise, purchase or by condemnatlon proceedings, 
lands or other property for publie use, either within the corporate boundaries 
of said city or beyond the limits of the city * * • for public parks, 
* * * and may also take, hold, use and improve any property, real, Per- 
sonal 01* mixed, either within or without the city limits, that may be ac- 
quired by gift, devise, bequest or otherwlse, for any charitable use or educa- 
tional or benevolent purposes whatsoever." 

Article 10 provides especially for the establishment of public 
parks. By section 1 it is made the duty of the common council to 
"arrange for a sj'stem of parks," and it directs the division of the city 
into park districts. Section 3, art. 10, déclares that: 

"It shall be the duty of the board of park commissioners to sélect 6r to 
Select and purchase real estate for parks in the district for which a park shall 
bave been ordered by the common council; provided, however, that before 
such élection shaU be valid It shall be approved by the board of public 
Works." 

Section 4, art 10, provides for the mode of payment of lands pur- 
chased for parks inside the city limits, which may be done by as- 
eessments on property within the district, and may be raised by in- 
stallments. 

Section 11, art. 10, déclares that: 

"The common council Is authorized to provide by ordinance for the pur- 
chase, or otherwlse obtaining, of real estate for such public park or public 
parks as it may deem necessary outside of the city limits. Payment there- 
for £hall be made out of the gênerai fund or by a direct tax levy upon the 
taxable property within the city limits; such levy to be made by the com- 
mon council, subject to the constitution and laws of the state; in such man- 
ner and at such rate as may be prescribed by ordinance." 

Then follows section 12: 

"The city is authorized to receive glfts, devises and bequests of any real 
or Personal property for any public park, or for the public park of any dis- 
trict which may be by it created." 

v.59F.no.7— 47 
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Froto ail M which it i6 manifest that the city îs fully empowered 
to take and hold lands for the use of public parks. 

The principal objectioû urged against the city's title is predi- 
cated of section 80, art. 4, of the charter,: which déclares, inter alla, 
that: 

'"Hie common cotmcU shall ûot appropriât© money for any ptirpose what- 
ever In excès» of the revenue of the fiscal ycar actually collected and In the 
treasury at the tlme of such appropriation and unappropriated. Neither the 
common coundl, nor any oflScer of the eily, except the comptroller, in a single 
instance In this charter provlded, shall hâve authority to make any contract, 
or tô do any act blnding Kaiisâs City, of iniposing upon said city any 11a- 
billty to i^y money nnlll a.dèflnite amount of money shall first hâve been 
apprbpriated for the liquidation of ail pecuniary liability of said city under 
said contract, or in conséquence bf said aet; and the amount of sald appro- 
priation sliall be the maxlmutQ Hmlt of the liability of the city under such 
contract, or in conséquence of àny such aet, and said contract or act shall 
be ab Inltio nuH and void as to the city for any other or further liability." 

The argument is not only that no such appropriation was in fact 
providèd for by ordinance, but from thé very nature of the transac- 
tion no such ordinance could hâve been enacted, for the reason 
that, ôwing to the uncertainty of the duration of the life of Mrs. 
Bùdd, the amoUnt of thé ^appropriation in thé aggregate was not 
ascertainable. 

There are several valid answers to this objection. Said section 
has especial référence to contracts madé by the common council, or 
acts done by it tô bind the city, or imposing upon it a pecuniary 
liability springing therefrom;, and, in the very reason and nature 
of things, it can only apply to such transactions by the common 
council as are susceptible of liquidation by an immédiate appropria- 
tion. It must be construed in connection with the whole provi- 
sions of the charter, so as, if possible, to give harmony, force, and 
efflcacy to every part thëreof. Statutes in pari materia are to be 
construed so that they may aïï stand. Among the recognized can- 
ons for the interprétation of statutes are that the intention of the 
législature may be gathered from a view of every part taken and 
compared together, and, when the true intention is ascertained, it 
vsrill prevail over the literal sensé of the terms; and the reason and 
intention of thei lawgiver will control the strict letter when the 
latter would lead to palpable injustice, contradiction, or absurdity. 
And, where there is doubt whether a certain thing falls within the 
terms used in an act, it isj proper to resort to other statutes to as- 
certain the mind of the législature in enacting the gênerai statute. 
A thing within the intention of the législature in f raming a statute 
is sometimes as much within the statute as if it were within the 
letter. In ye Bomino's Estate, 83 Mo. 441. 

In IjT. 6. V. iKîrby,,7 WaJl. 483, Mr. Justice Field said: 

"Ail laws should receive a sensible construction. General terms should be 
so limited In their application as not to lead to injustice, oppression, or an 
absurd conséquence. It will therefore be presumed that the législature in- 
tended exceptions to Its language, wbicb would avoid results of this diar- 
acter."' 
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So in Pollard V. Bailey, 20 Wall. 525, the cMef justice said: 

"The Intention of the legislaturfl, when properly ascertained, must govern 
In the construction of every statute. For snch pnrpose, the whole statute 
must be examined. Single sentences and single provisions are not to be se- 
lected and construed by themselves, but the whole must be taken together." 

Said section 30 was in the charter of the city before the amend- 
ment incorporating article 10 providing for public parks. This 
added article deTolved upon the common council the duty of ar- 
ranging for a System of parks; and in and of itself furnished a 
method and means of compassing the System; and, in so far as it 
embodies within itself the method and means of acquisition by the 
city of such lands, it is not dépendent upon section 30, art. 4, for its 
life. Section 4, art, 10, provides, for instance, for the payment for 
lands purchased for parks inside of the city, by making payments 
in three annual installments, to be raised by assessments through 
three years. This cannot hâve référence to a "definite amount of 
money which shaU hâve been flrst appropriated for the liquidation 
of the pecuniary liability" of said city. Literally, there is in such 
case no appropriation of money, for the money is yet to be raised 
by taxation on property in the district. 

The land in question lying without the city limits, if it should be 
purchased, inures to the benefit of the whole city, and "payment 
therefor shall be made out of the gênerai fund, or by a tax levy 
upon the taxable property within the city limits." The city has 
paid the annuity thus far out of the gênerai fund, and presumably 
under ordinances made therefor, conformable to section 2 of article 
3 of the charter. Suppose the city had purchased outright from 
Budd, in his lifetime, this land, at, say, |50,000, to be paid out of 
the gênerai fund in annual installments of $3,000. Does said sec- 
tion 30 apply literally, so that the council should be required in ad- 
vance to adopt an ordinance definitely appropriating |50,000 for 
the payment of aU the installments? Would not the évident spirit 
of article 10 be met by an approval of the purchase by the board of 
public Works, and the adoption of an ordinance each fiscal year in 
assigning the appropriations, just as has been done in this case, 
setting apart $3,000 to meet the annual installment? Said sec- 
tion 2 of article 3 provides that: 

"Within the flrst month of each fiscal year, the mayor and common council 
shaU by ordinance, as far as practicable, make ail necessary apportionments 
of the revenue to be raised for such year, to the expenses of the several de- 
partments, and for ail public worlis, under proper headings, and for such 
other objects as It may be necessary to provide for." 

The qualification, "as far as practicable," clearly enough indi 
cates that, in the practical application of this statute, it possesses 
flexibility sufftcient to permit of adaptation to the requirements of 
a case like this. It has never, in actual practice, been deemed to 
interfère with the annual apportionment of funds to pay for the 
annual supply of water to the city under a 20-year contract, or with 
a like usage in respect of supplying the city with gas. It does not 
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stand to reason that, under contracta for payments accruing annu- 
ally, the appropriating ordinance slioiild provide for future years. 

So it is said in Crowder v. Town of Sullivan, 128 Ind. 487, 28 N. 
E. 94: 

"When municipal coTporatîons contract for a usual or necessary thing, such 
as water or light, and agrée to pay for it annually, as fumlslied, the contract 
does ijbt creaté an indebtedness for the aggregate sum of ail the yearly in- 
stallments, slnce the debt for the year doea not corne into existence untll the 
compensation for each year has been eamed." 

In short, it does not become a contract debt until the year of the 
maturing of the instaUment. Carlyle Water, Light & Power Co. v. 
City of Oariylè, 31 m. App. 325. 

So It has been held that: 

"If the corporation has the right to purchase rcal estate, and there Is no 
restriction as to whether it shall be for cash, * * * if the power to pnr- 
ehase-be established, the power to glve the évidence necessarily ensues." 
First Municipality v. McDonough, 2 Eob. (La.) 250. 

If thé City were required to make an appropriation by ordinance 
in advance for the entire purchase money, it would imply that the 
city "wàs limited to cash contracts, and the transaction would at 
once be open to attacks in nine instances out of ten, on the ground 
that the sum required was in excess of the constitutional limita- 
tions as to the amount of revenue the city was permitted to raise 
for that year, and thus practically prevent the city from establish- 
ing parks. 

There is no claim made in this case that this annuity exceeds 
the annual revenues of the city for gênerai purposes. As said in 
Appeal of the City of Erle, 91 Pa. St 403 : 

"If the contracts or engagements of municipal corporations do not overreach 
their current revenues, no Objection ca;n lawfully be made to them, however 
great the indebtedness of sUch municipality may be, for in such case their 
engagements do not extend beyond their présent means of payment, and so 
no debt is created." 

Technically speaking, this |3,000is of the nature of a legacy, and 
the terms 'legacy" and "annuity" are often used interchangeably. 
Castor V. Jones, 86 Ind. 294; MuUins v. Smith, 1 Drew. & S. 211; 
Ward V. Grey, 26 Beav. ,491. The devise in this case, in légal ef- 
fect, is the same as the devise of land by A. to B., burdened with 
the condition that B. support A.'s widow during her natural life; 
and such devisee is a purchaser for value, and the fee vests on his 
acoeptance. Farwell v. Jacobs, 4 Mass. 636; Sheldon v. Purple, 
15 Pick. 528; Eichards v. Merrill, 13 Pick. 408; Fahrney v. Hol- 
singer, 65 Pa. St. 388; Jones v. Jones, 13 N. J. Eq. 240. This rule 
obtains even where the instrument of concession might specify a 
life estate in the grantee. Harrington v. Dill, 1 Houst. 410; Mc- 
Eee V. Means, 34 Ala, 377; Lindsay's Heirs v. McCormack, 2 A. K. 
Marsh. 229. It is in récognition of thèse principles that the courts 
hâve held that under a will devising real estate to the testator's 
son, with the stipulation that the son pay to a third party a given 
sum upon acceptance, the real estate in equity becomes chargeable 
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with the payinent of the legacy, in the absence of something in the 
will to rebut this légal presumption, or to create an inference that 
the testator intended to exempt the estate devised from such 
charge. Brooks v. Eskins, 24 Mo. App. 296. 

Why should the plaintifls bother themselves about the question 
whether this be technically a purchase, gift, or devise? It is con- 
spicuously manifest from the tenth article of the city charter, as it 
has been tecently re-emphasized by the amended charter granted 
by the state legidature, February 27, 1892, that the législature and 
the incorporators were impressively alive to the public necessity of 
parks. With the advancement of civilized life, thèse restful spots, 
■where ail the people may at times catch a breath of pure air, and 
feel the healthful glow in the contagion of naturels verdure and 
shade, are becoming inséparable from the idea of social well-being 
in our larger cities; and plenary power, therefore, was sought to 
be conferred on this city to accomplish this beneflcent end. AU 
the customary ways of acquisition of property for this purpose 
were opened up to it, by purchase, gift, devise, and even by the ex- 
ercise of the high prérogative of eminent domain. How, then, is 
the power "to take and hold" to be affected by the concession of 
this land, commingling the éléments of a devise, gift, and purchase? 
Judge Scott, in Chambers v. City of St. Louis, 29 Mo. 574, speaking 
responsive to this thought, said : 

"It has been held where a corporation is prohiblted from taking by devise, 
and is empowered to take by purchase, the word 'purchase' shall be con- 
strued in its vulgar, and not its légal, sensé, which signifies an acquisition 
by any other mode than by inheritance." 

The mère f act that uncertainty as to the duration of this annuity 
exists does not aflect the existence of the power to so take; nor 
does it in any wise concern thèse plaintiffs. The power to take 
and hold, how much should be paid for the land, and the time of 
payments, in the common sensé of the case, are reposed in the sound 
discrétion of the park commissioners, the board of public works, 
and the municipal législature. It does seem to me that it would 
be apex juris to subject this charter to the construction that, if the 
city had the opportunity to acquire the fee simple to a tract of 
land for a park worth |l,000,000 by paying $3,000 a year for the 
period of a human life, which the mortality tables flxed at 20 years, 
it could not accept, forsooth it could not at once pass an ordinance 
appropriating at the one time the whole of the installments. Such 
a construction would tend to defeat the broad policy of the state, 
designed to encourage and assist the municipality in establishing 
public parks. Courts should ever lean to that interprétation of a 
statute which would further the object of the législation in prefer- '. 
ence to a construction based on purely artificial rules. Tittmann v. 
Edwards, 27 Mo. App. 492; Wanschaff v. Society, 41 Mo. App. 206. 
Where power is given by a statute, the courts should, as a rule, 
hold that anything necessary to make it effectuai is given by impli- 
cation. Sheidley V. Lynch, 95 Mo. 487, 8 S. W. 434. ,i 

The power to take and hold this property for the very purposé 



742 FEDERAL EEPOBTEK, VOl. 59. 

desigûated by the devise being expcessly granted in the charter to 
the city, the ônly objection thereto arises on the! manner of its ac- 
ceptanceby the city, as to whether the ordinance should hâve been 
broader. So.long as the parties thereto are content with the ac- 
ceptance, aad the city is paying the annuity required under ordi- 
nances maklpg the annual appropriations in the customary mode 
for ananial application of the gênerai fund for the current year, and 
the chfl-ji«r; authorizing the payment ont of the gênerai fund, it is 
not perceivable that thèse plaintiffs hâve any standing in court on 
the groTind that the devise is void. 

In this view of the case, it is not necessary that the court should 
considec the question raised as to whether the last clause of said 
paragraph of the will is void for uncertainty. The city having ac- 
cepted, the contingency on which said clause would become opera- 
tive can never arise. 

The bill is dismissed. 



SKIEVING V, NATIONAL LIPE INS. CO. OP MONTPBLIER. 
(Circuit Court of Appeals, Elghth Circuit, January 29, 1894.) 

No. 321. 

1. JuDOMENT — Equitable Relief — Injunction. 

Tlie collection of a judgment at law, fairly anfl regularly recovered by 
a purchaser in good falth for full value against a school district on its 
treasury warrants, wlll not be enjoined, ©ven If there was a good légal 
défense to the action, when the considération was recelved and Is still 
being enjoyed, and the district offlcers decUned to Interpose technlcal dé- 
fenses bècause of the moral obligation to pay. Crampton v. Zabriskie, 
101 U. S. 601, dlstinguished. 

S. Samb. 

It is no reason for enjoinlng a judgment regularly recovered at law in 
a fédéral court that the record thereln falls to show that the citizenship 
of the afisignor of the plalntlfiC thereln was such as to glve the court juris- 
diction, for Judgments of fédéral courts, rendered upon Personal service, 
are valid untll reversed, even if the record falls to show the facts on 
whlch jurlsdiction resta. 

8. Same— Pbdbbal Court— Jceisdictional Amodnt. 

Query, whether a taxpàyer seeklng to enjoln In a fédéral court the col- 
lection of a Judgment agatnst a school district muât not show that his 
proportion of the taxes necessary to pay the judgment will equal $2,000 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

In Equity. Suit by James Skirving, a taxpàyer, to enjoin the 
National Life Insurance Company of Montpelier, Vt, from enfor- 
cing a judgment at law against school district No. 44 of Holt coun- 
ty, Neb. Thë circuit court dismissed the bill. Complainant ap- 
peals. Afarmed. ' 

Statement by CALDWELL, Circuit Judge : 

On the 15th day of April, 1889, the proper offlcers of school district No. 44 
of Holt county, Neb., issued three orders upon the trefisurer of the district, 
payable to the order of Clark & Léonard Inrestment Company,— one for $1,- 
000, due one year after date; and two for $1,500 each, due, respectlvely, two 
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and tUree years after date. The payées of the orders Indorsed tbem to the 
appelles, the National Life Insurance Campany of Montpelier, Vt., on the 
24th day of Aprll, 1889. The Insurance company purchased the orders in 
good faith, paying $3,740 for them. The orders were Issued and sold to 
raise money to build a schoolhouse for the district, and the money derived 
from their sale was used for that purpose. After the érection of the school- 
house, the district accepted and used it, and is still UBtng it, as a school- 
house. On the 27th day of May, 1892, the appeUee brought suit on the law 
side of the United States circuit court for the district of Nebraska against 
the school district on the orders. A summons was issued in the action, and 
the proper offlcers of the district accepted service thereof In writing, and at 
a term of the circuit court held on the BOth day of June, 1892, the plalntlff 
In the action recovered a judgment by default against the school district for 
$4,996.98 and costs of suit. On the 9th day of July, 1892, the appellant flled 
this blll In the court in which the judgment was rendered against the school 
district, to enjoin its collection. The blll allèges that the appellant has been 
a résident of the district for several years, and is the owner of $5,000 worth 
of real estate and a large amount of Personal property subject to taxation in 
the district, but it does not allège that his proportion of the taxes to pay the 
judgment would be $2,000, or any other sum, and the bill Is not filed on be- 
half of the other taxpayers of the district or of the district The grounds 
upon which it Is sought to enjoln the judgment are that the offlcers of the 
school district had no authority to issue the orders, or to levy a tax to pay 
them; that, when issued, they were in excess of the amount of indebtedness 
the district was allowed by law to con tract; that their issue was not author- 
Ized by a vote of the electors of the district; and that in a suit brought by 
the appellant in the state court against the treasurer, moderator, and dlrector 
of the district and the Clark & Léonard Investment Company a deoree was 
rendered on the 24th day of January, 1891, adjudglng that the orders had 
been lllegaUy Issued, and enjoining the offlcers of the school district from 
paying, and the Clark & Léonard Investment Company from coUectlng, them. 
Long before the commencement of the suit in the state court, Clark & 
Léonard Investment Company had assigned the orders to the appellees who 
were not made parties to that suit. The prayer of the bill is that the ap- 
pellee may be restrained "from proceeding at law against your orator touch- 
ing any of the matters in question, or in any manner seeking to enforce the 
coUecUon of the aloresaid judgment at law." 

H. C. Brome, for appellant. 

Stephen B. Pound and Lionel C. Burr, for appellee. 

Before CALDWELL and SAÎŒOEN, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The officers of the district declined to interpose any technical dé- 
fense to the action on the orders upon the ground that the school 
district had received the money and built a school house with it, 
and in justice and equity ought to repay it; and in this view the 
taxpayers of the district, save the appellant, seem to hâve con- 
curred. There is not the slightest évidence to show that the plain- 
tiflE in the judgment at law was guilty of any fraud, misrepresenta- 
tion, deceit, or misbehavior of any kind in obtaining its judgment 
against the district. It purchased the orders in good faith, pay- 
ing fuU value for them; and, the orders not being paid at their 
maturity it brought suit in the regular manner, in a court of com- 
pétent jurisdiction, and, after due service of summons on the de- 
fendant, obtained judgment for the amount of the orders. 

The gênerai rules regulating the exercise of the jurisdiction of eq- 
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•ittitjf to enjoin the collection of a judgmeiït recovered at law are weU 
• tièttled.- The jurisdiction is not favored, and thé grounds upon 
^ ivïtj^oh it wjtl be exerdlsed are narrow and réstricted. It will not 
: siuflïcp to sliow that injustice is done by the judgment against which 
peliéf is sought, and that it would be a hardship to enforce it, or 
that the défendant had a good légal défense to the cause of action 
upon vfhich tJ^^ judgment was rendered; but it niust also appear 
: that tiie défendant was preveinted from interposing his défense at 
■■ law by the f raud or misconduct of the plaintifl, or by some acci- 
dent or mistake occurring without any fault of the défendant or his 
. agents, and that it would be contrary to equity and good conscience 
jto enforce the judgment, 1 High, Inj. §§ 165--178, and cases cited; 
. 1 Black, Judgm. §| 356, 366, 378, and cases cited; Insurance Co. t. 
' Hodgson, 7 Granch, 332; Sample v. Barnes, 14 How. 70, 75; Oreath's 
' Adm'r V. Sims, 5 How. 192, 204. 

. Assunfting, but not deciding, that the school district had a "'ood 
■ légal défense to the orders, none of the other conditions essential 
to auth<)rize â court of equity to enjoin a judgment is présent in 
this.caëe. The plaintiff was guilty of no fraud or misbehavior 
whatevér. It asserted its claim against the school district openly, 
and in the accustomed and orderly manner in which suits are 
brought and prosecuted. The défendant was not prevented by 
. fraud, accident, or mistake from interposing a défense to the ac- 
j.tion, if itiiad one; and certainly it is not shown that it would be 
contrary to equity and good conscience to allow the judgment to be 
enforcgd. On the contrary, the school district itself, through its 
propérK^ffliCers, déclin ed to interpose any défense to the suit on 
the orders upon the ground that it would be contrary to equity and 
igood conscience to contest the repayment of the money under the 
circumstances. There was no fraud or bad faith on the part of 
any one connected with the business. The school district received 
the appellee's money, and used it to build a schoolhouse for the 
district, which was needed, and which the district accepted and 
is using. Dpon thèse facts the moral obligation resting upon the 
district torepay the money was very great, and, after the demand 
hâs passed into a judgnlent, fairly and regularly obtained, a court 
of equity wiU not enjoin its collection. 

. Where it was sought to enjoin a county from paying county 
orders issued for a claim less meritorious than the claim upon which 
; this judgnaent was rendered, the suprême court of Ohio said: "This 
court ou^ht not to interpose by ihjunction to save the county from 
|;he payment of a demand having the sanction of moral obligation." 
Commissioners v. Hunt, 5 Ohio St 488; Newcomb v. Horton, 18 
Wis. 594. Certainly, after a judgment has been regularly obtained 
iipon suc^i a, demand, it would be contrary to any man's sensé of 
equity and good conscience to enjoin its collection upon the com- 
plàint of a single discontented taxpayer. 

Thé appeUant cites and relies on Crampton v. ZabrisMe, 101 U. 
S.' 601, but that ^ase is not in point, liât was a suit "brought by 
(jthj^r taxpàyers of the county to corapel the board to recouvey the 
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land and Crampton to return the bonds, and to enjoin the prose- 
cution of the action to enforce their payment." It will be ob- 
served tbat no judgment had been recovered in that case, and the 
bUl was filed to compel the board to reconvey the land which was 
the considération for the bonds upon which suit had been brought. 
The bUl did not seek to keep the considération received for the 
bonds, and repudiate the bonds, but its object was to cancel the 
contract, retum the considération received for the bonds, and then 
cancel them. In this suit the appellant seeks to hâve the school 
district keep the considération it received for the orders, and to en- 
join, at his own suit, the payment of the judgment rendered upon 
the orders. 

It does not appear from the complaint and record in the law 
case that the citizenship of the assignors of thèse orders was such 
as would hâve enabled them to maintain a suit thereon in the cir- 
cuit court, and it is urged that for this reason the court rendering 
the judgment was without jurisdiction, and the judgment void. 
There are two answers to this contention: The bUl does not chal- 
lenge the jurisdiction of the court rendering the judgment; but if 
it did, it is weU settled that the judgments and decrees of the Unit- 
ed States courts rendered upon personal service on the défendant 
are binding until reversed, though no jurisdiction be shown on 
the record. If the record fails to show the facts on which the 
jurisdiction rests, — as, for instance, that the plaintifl and. the de- 
fendants are citizens of différent states; or, where the plaintiff 
sues as assignée, that his assignor might bave maintained the suit, 
— ^the judgment may be reversed for error upon a direct procfieding 
for that purpose, but it is not void, and cannot be attacked collat- 
erally. McCormick v. SuUivant, 10 Wheat. 192; Des Moines Nav. 
& R Co. V. lowa Homestead Co., 123 U. S. 553, 8 Sup. Ct. 21T; In 
re Sawyer, 124 U. S. 200, 220, 221, 8 Sup. Ct. 482. 

A much graver question of jurisdiction arises in the case appli- 
cable to the appellant. There is no prêteuse that his proportion 
of the tax upon the taxable property in the district required to 
pay the judgment would amount to |2,000. The judgment itself 
exceeds that sum, but it is not certain by any means that the 
amount of the judgment is the criterion for ascertaining the amount 
in controversy in such a case as this. The bill, in effect, is one to 
enjoin the collection of taxes to pay the judgment. Upon the allé- 
gations in the bill the court cannot assume that appellant's taxes 
would be more than nominal. If the amount of the appellant's 
tax is to be regarded as the amount in controversy, it foUows that 
the court below had no jurisdiction of the case. Newcomb v. Hor- 
ton, 18 Wis. 594; King v. Wilson, 1 Dill. 555, 568; Seaver v. Bige- 
low, 5 Wall. 208; Woodman v. Latimer, 2 Fed. 842; Massa v. 
Cutting, 30 Fed. 1; Terry v. Hatch, 93 U. S. 44. But, as this point 
was not raised in argument, we express no opinion upon it. 

The decree of the court below is afflrmed. 
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( OWBN et aL T. SHBPARD et ai» 
(CHréitt "Ooart of Appeals, Blghth Circuit January 29, 1894.Ï 

,:,i- ,"''/■; ... No. 284. 

L EviDBNOB'^ËmtDBir OF PbOOP— EXISTENCB OF CORPORATIOW. 

Tliei;burden la «n défendants to prove the existence of a corporation, 
where,Jbelng sued indivldually, as doing business under a company name, 
they diény Indlvldual Uâbillty, and aver that the company was a corpora- 
tion, and tKat the «ervices were rendered to It. 
t. CoupOKATiONB— Existence— COLLATBKAL Inquiby. 

, The irulc; that the regularlty of the organization of a corporation cannot 
be Inqulred Into coUaterally has no application where Indlvlduals sued for 
services deny personal Uâbillty, and set up the existence of a corporation, 
to whlcii the services were rendered. ' 

Il SaMB— EvïDBNCB^CoMPKTBirOT. 

It Is not compétent to proVe the organization of a business corporation 
under the Illinois laws by the testlmony of the two persons clalmlng to 
hâve fofmed it, to the effect that, belng In St. Louis, they crossed to mi- 
nois wlth a lawyer, there complled wlth thè laws, and got a charter; It 
appeariug that the Illtnois law requlres àt least three Incorporators, pre- 
ecrlbe? varions steps requiïlng considérable tlme for their accomplishment, 
and mfik«e :tlie,certiflcate of the secretary bf state to the complète organ- 
ization of a corporation the légal évidence of that fact 

In Errot to the United States Court in the Indian Territory. 

Thomas MàrCïim and George E. Nelsoti, for plaintiïfs in error. 
S. S. I^éàipp, S. 0. Hinds, and W. T. Hutchings, for défendants in 
error. 

Before CAXiDWELL, Circuit Judge, and THAYEK, District 
Jndge. 

OALDWEUi, Circuit Judge. This suit was brought by the de- 
fendants in error, Shepard, Grove & Shepard, who are lawyera 
practicing in. the Indian Territory, against the plaintifîs in error, 
Robert L. Gti^en and James E. Reynolds, to recpver fées for légal 
services- There was a trial to a jury, and a verdict and judgment 
for the plaintiffs, and the défendants sued out this writ of error. 

The errorschiefly relied |0n relate to the rulings of the lower court 
in giving and in refusing instructions upon the question whether the 
Indian Trading Company was a legally constituted corporation. 
The défendants were sued indivldually, the complaint alleging that 
they were "doing business under the style of the Indian Trading 
Company." The answer denied that the défendants were liable 
personaûy, and averred tiat the Indian Trading Company was a 
corporation, and the contention of the défendants upon the trial be- 
Iqw was that apy services performed by the plaintifPs were per- 
formed for the alleged' corporation, and not for the défendants per- 
Bonally. ! The défendants conducted a mercantile business in the 
Indian Territory under the style of the Indian, Trading Company, 
and they retàined the plaintiffs to assist in somé légal proceediags 
which were conducted in that name. The défendants disposed of 
their stock of goods, ceased to do business as merchants, and the 

' Rehearing pending. 
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Indiân Trading Company vanished. Under the pleadings upon 
wUch the case was flnally tried, the burden rested on the défend- 
ants to show the plaintiffs' services were rendered to a corpora- 
tion as elaimed by them. The défendant Owen is a Cherokee, and 
the défendant Eeynolds a Choctaw, Indian. They agreed to etn- 
bark in the mercantile business on rather an extended scale, the 
business to be carried on at the town of South McAlester, in the 
Choctaw Nation. They were told they could carry on this busi- 
ness without any flnancial risk or liability beyond the capital ae- 
tually invested if they would form a corporation and conduct the 
business in its name. They assert they did form a corporation 
called the Indian Trading Company under the laws of Illinois. 
The law of that state governing the formation of corporations con- 
tains the foUowing provisions: 

"(2) Whenever any number of persons, not less than threé nor more than 
seven, shall propose to form a corporation under this act, they shall make 
a statement to that efCect under their hands, and duly aclmowledged before 
some offlcer 'n the manner provided for the aeknowledgment of deeds, set- 
tlng forth the name of the proposed corporation, the object for which It is to 
be formed, its capital stocli, the number of shares of which such stock shall 
consist, the location of the principal office, and the dm-ation of the corpora- 
tion, not exceeding however, ninety-nine years; which statement shall be 
flled in the office of the secretary of state. The secretary of state shall there- 
upon issue to such persons a license as commissioners to open bocks for sub- 
scription to the capital stock of sald corporation at such times and places as 
they may détermine; but no license shall be issued to two companies having 
the same name. (3) As soon as may be, after the capital stock shall be fully 
subscribed, the commissioners shall convene a meeting of the subscribers 
for the purpose of electlng directors or managers, and the transaction of 
such other business as shall corne before them. Notice thereof shall be given 
by deposltlng In the post office, properly addressed to each subscriber, at leasf 
ten days before the time fixed, a written or printed notice, stating the objectj 
time and place of such meeting. ♦ * • (4) The commissioners shall 
make a full report of their proceedings, Including therein a copy of the 
notice provided for In the foregoing section, a copy of the subscription 
Ust, and the names of the directors or managers elected, and their respective 
terms of office, which report shall be sworn to by at least a majorlty of 
the commissioners, and shall be flled in the office of the secretary of state. 
The secretary of state shall thereupon Issue a certificate of complète or- 
ganization of the corporation, maklng a part thereof a copy of aU papers 
ffied In hls office in and about the organlzation of the corporation, and duly 
authenticated under his hand and seal of state, and the same shall be re- 
corded in a book for that purpose, in the office of the recorder of deeds of 
the county where the principal office of such company Is located. Upon the 
recording of the sald copy, the corporation shall be deemed fully organlzed 
and may proceed to business. Unless such company shall be organized and 
shall proceed to business as provided in this act, within two years after the 
date of such license, then such license shall be deemed revoked, and ail pro- 
ceedings thereunder vold." "(27) The cei-tlfled copy of any articles of in- 
corporation, and changes thereof, together with ail indorsements thereon, 
under the great seal of the state of Illinois, shall be taken and recelved in ail 
com^s and places as prima facie évidence of the facts therein stated." 1 
Rev. St. m. c. 32, tit. "Corporations." 

There was no compétent évidence to show that a single require- 
ment of the statute quoted was complied with. Ail the évidence 
on the subject is that of the défendants, who testify, in substance, 
that they were advised the object they had in view could best bé 
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aQcqmplished by iapoçporating themselTes under tlie laws of lUi- 
URis,; and tbat, beingrio St. Louis, they crôssed over the Mississippi 
r^Yer toEast St. IJoïiis, in Illinois, witb a lawyer, and tbere complied 
iwitli the laws of that Btate, and got a charter. The statement 
tbat they got a charter is a mère conclusion of law; having no pro- 
bative force. It is not probable thèse Indians had a very accurate 
conception of what constituted a charter, or of the proper mode 
of obtaining it under the laws of Illinois. The two défendants only 
were présent to form the corporation, and the statute requires 
n,ot lésa than three nor more than seven persons. What the de- 
fendants did during their momentary stay in East St. Louis is not 
shown. The évidence required by the statute of Illinois to prove 
the. existence of a corporation is the certificate of the secretary of 
state of the complète organization of t^e corporation, making a 
part thereof a copy ofall papers filed in his office in and about the 
organization of the corporation, and duly authenticated under his 
hand and seal of state, and, in addition to this, proof that such 
cppy had been recorded in the office of the recorder bf deeds of the 
jcôunily' where the principal ot&ce ôf the company is located. "TJpon 
thé recording of the said copy," says the statute, "the corporation 
shaJl be deemed fully organized and may proceed to business." In 
Gent t: Insurance Co., 107 Hl. 652, 6S8, the court say: 

,"A corporation, until organized, has no being, franchises, or facultles. 
• ♦ * Until organized as authorized by the charter, there is no corpora- 
tion; nor does It possess franchises or facultles for It or others to exercise 
until It aoqulres complète existence." 

If this aUeged corporation ever had any légal existence, it was 
in the power of the défendants to fumish the proper évidence of 
the fact. They claim to be the original corporators, and as such 
îhey would be the proper custodians of the légal évidence of the 
incorporation of the company. They neither produced this évi- 
dence nor accounted for its absence. If the secretary of state had 
ever issued his certificate, and it had been lost, a certifled copy 
could hâve been procured. The défendants probably made an 
abortive effort to form a corporation under the laws of Hlinois, but 
it is highly probable that the artiflcial being which they attempted 
to bring into existence never had a légal birth; certainly there is 
not in this reqord any compétent évidence to establish that fact. 
, The doctrine that the regularity of the organization of a corpo- 
ration cannot be inquired into collaterally has no application to 
this case. 

The défendants set up as an affirmative défense that the services 
sùed for were performed, if at ail, for a corporation named the 
indian Trading Company, and not for the défendants as individ- 
uals or partners doing business under the style of the Indian Trad- 
ing Company, as alleged by the plaintififs. The défendants thus 
set up as a défense to the action the existence of the aUeged corpo- 
ration. TJpon this issue we hâve seen the burden of proof rested 
on the défendants. The plaintiffs are not attacking the validity 
of the corporation collaterally; they are challenging the défendants 
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to prove theîr assertion that sucli a corporation ever had an exist- 
ence. The Company was not shown to be either a de facto or de 
jure corporation, The only semblance of a corporation was its 
name. But the name did not distinctly pnrport to be the name 
of a corporation. Individuals naay carry on business under any 
name and style they may choose to adopt. The style of the firm 
need not, and often does not, express the name of any actual mem- 
ber of it. It need not contain any individual names at ail. T he 
name Indian Trading Company is equally appropriate for a part- 
nership or for a corporation. By common usage the use of "com- 
pany" is as applicable to partnerships and to unincorporated as- 
sociations as to corporations. Poil. Partn. arts. 10, 11. The name, 
therefore, was no évidence that the company was a corporation. 
One cannot wink so hard as not to see that this so-called corpora- 
tion was one of those elusive, evanescent, will-o'-the-wisp corpora- 
tions existing only in name, and a fraud upon the laws of the 
State where it was attempted to be f ormed, and equally a fraud 
on the States or territories and their citizens in which it carried 
on its business. It is no uncommon thing nowadays for persons 
to do as thèse défendants did, — seek to acqUire corporate life and 
power by a mère prêteuse of compliance with the law of a state 
in which they do not réside, and do not intend to carry on any 
business, in order that they may èscape ail liability for the hazards 
of the business in which they are engaged, and enjoy the privilège 
of litigating in the United States courts. Thèse privilèges are ob- 
tainable under existing laws and décisions of the courts, but not 
by simply adopting a supposed corporate name, or by a mère feigned 
compliance with the laws of the state of which it is claimed the 
corporation is a citizen. Montgomery v. Porbes, 148 Mass. 249, 19 
N. E. 342; Hill v. Beach, 12 N. J. Eq. 31; Smith v. Machinery Co., 
19 Fed. 826; Gas Co. v. Dwight, 29 N. J. Eq. 244, 248; Booth v. 
Wonderly, 36 N. J. Law, 250; SpeH. Priv. Corp. p. 928, § 829, note 2; 
Demarest v. Flack, 128 N. Y. 205, 28 N. E. 645. 

In view of the want of any compétent évidence to establish the 
organization of the corporation, the instructions relating to its 
existence were probably too favorable to the plaintiff in error. 

An exception was taken to that part of the charge in which the 
court told the jury "that in determining the value of an attorney's 
services it is proper to consider from the évidence the character 
and professional standing of the person rendering the service in 
question, as well as the nature and importance of the services ren- 
dered; and the very best means of adjusting this value are the 
opinions of those who, in eaming and receiving compensation for 
them, hâve learned what légal services in their various grades are 
worth." This charge is supported by the opinion of this court in 
the case of Ward v. Kohn, 58 Fed. 462; Eogers, Exp. Test. p. 380, 
§ 158. 

We hâve carefuUy examined the other assignments of error, and 
flnd they are without merit. They are not of sufficient importance 
to Justify a separate considération. The judgment of the lower 
•court is afflrmed. 
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FOSTER T. DANFORTH. 
{CîrCnît Court, D. Vermont. February 19, 1894.) 

1. Attornet ahd, Clibnt— Lien — Satisfaction of Judsmbnt inteb Pahtbs. 

The satisfaction of a judgment between the parties cannot préjudice the 
lien of the attomey for services rendered In the procurement of sucb 
Judgment; and exécution may issue, notwithstanding, for the balance due 
hlm, 

2. Bamb— Attobnbt of Record— Assistants. 

Such lien exists, howevér, only in favor of the attbrney of record recog- 
nized as such by the rules of the court in whlch he brings the suit, and 
Its benelit does not extend to attomeys employed to advise and assist him. 
8. Bamb— Lien— CoLLATEHAii Agbebmdnt. 

In the settlepient of certain sults, it was agreed that the fées of the at- 
tomey for the plalntlffs sbould be Included in the compensation to be 
recel ved by him In a suit whlch be was to bring on behalf of the défend- 
ant thereln, In case Judgment should be In hls favor. Judgment was duly 
recovered, and the attorney dalmed a lien thereon for hls compensation, 
Includlng tlie fées in the former suits. Eeld, that thèse fées were not due 
in respect of the judgment recovered, and the collatéral agreement under 
whlch they' ^ére to be paid created no lien on such judgment. 

At Law. Andita querel^nstied ont by William Foster, Jr., against 
Ammi li. Danfqrth. Judginent for défendant as to part, and for 
plaintiff as to the residue 

F. G. Swinington, for plaintiff. 

Charles H.. Darling, for Mason and Sheldon. 

WHEELEB, District Judge. This is an audita qnerela brought 
to set asidean! -exécution issued on a judginent recovered in this 
court by Saroge & Danforth, of whôm the défendant is sùrvivor, 
àgainst thé plaintiff, because the judgment has been satisfled be- 
tween the parties. Charles H. Mason, Esq., the attorney of rec- 
ord of Savage & Danforth from the beginning, asserts a lien upon 
the judgment for his charges and disbursements, and opposes set- 
ting aside the exécution without satisfaction of his lien. William 
B. Sheldon, Esq., who was employed by Savage & Danforth to as- 
sist about a suit in their favor against the New York, Kutland & 
Montréal Railway Company upon the judgment in which the suit 
in which this judgment was recovered is founded, and Stewart & 
Wilds, of whom Charles M. Wilds, Esq., was employed, in behalf 
of Savage & Danforth, tO assist about the trial of the latter suit, 
hâve made sinular claims, ail of which hâve, by agreement of par- 
ties, been referred to Hon. Lavant M. Kead, who has made report. 

That the attomey in a suit has such a lien for his charges and 
disbursements in that suit, which the court will protect against 
proceedings of the parties in avoidance of it, seems to be well set- 
tlèd, especially in this ètate. Bac. Abr. "Attorney," F; Mont, 
liens, 59, 63; Welsh v. Hole, 1 Doug. 238; Grifiin v. Eyles, 1 H, Bl. 
122; Machine Ca v. Boutelle, 56 Vt. 570. The report shows that Mr. 
Mason's services in the suit were reasonably worth $2,000, that 
his disbursements amounted to $593.14, making $2,593.14, of which 
he has been paid $88.^1, leaving $2,504.28, of which $326.43 accrued 
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after the settlement between the parties, for what was warrant- 
ably done, and coùld not hâve been warrantably omitted, to pro- 
tect the judgment then pending on writ of error. Under thèse 
circumstances, thèse latter charges appear to be as recoverable, 
and to attach as well to the judgment, as any of them. Upon prin- 
ciple and authority, the exécution should remain sufficiently in 
force for the collection of this balance by the attorney. 

Mr. Mason had before prosecuted a great number of suits for 
laborers against Savage & Danforth, vfMch they settled, paying 
him his taxable costs, and agreeing that, "if they should recover 
in their suit against the raUway company, his fées should be suf- 
ficient to include pay for his services in said labor suits," which 
the report flnds to hâve been worth $500; and that amount is 
claimed, therefore, hère. But the sum of |2,000 covers ail that the 
services in procuring this judgment were reasonably worth. Those 
services were not rendered in that suit, nor for Savage & Dan- 
forth in any suit, but for the laborers in suits against them. The 
agreement to include pay for them with the fées in the suit for 
Savage & Danforth is argued to hâve been a mère mode of flxing 
compensation for services in that suit. It was, however, in real- 
ity, a mode of providing compensation for services done for the 
laborers by adding it to that for services in the suit. The right 
to charge for those services dépends whoUy upon the collatéral 
agreement of Savage & Danforth, which could not make what was 
wholly foreign to that suit a charge upon the judgment. A lien 
on a judgment extends only to services and disbursements in that 
suit, although a lien on papers may extend to ail services as an 
attorney, which, however, might not reach those assumed for oth- 
ers. Machine Co. v. Boutelle, 56 Vt 570. Liens dépend, not only upon 
agreement or employment, but upon possession or control. Lick- 
barrow v. Mason, 6 East, 27; Mont. Liens, 4. An attorney has, 
by virtue of his office, and of the control given him by the court, 
possession and control of the case of his client, which will be pro- 
tected by the court, and cannot be displaced by the client without 
payment of his fées and disbursements in the case. Bac. Abr. 
"Attorney," E; In re Paschal, 10 Wall. 483. This possession and 
control do not appertain to counsel or attorneys employed to ad- 
vise and assist, as Mr. Sheldon and Mr. Wilds were; but only to 
the attorney of record bringing the suit, as recognized by the rules 
and practice of the court to be such, while he so continues, or to 
another substituted in that place. They hâve not the possession 
and control necessary for upholding a lien, as he has, but must dé- 
pend upon those who employ them for their pay. The question 
in cases like this is not whether, or how much, they should be paid, 
but whether they hâve a lien paramount to the right of the party. 
Hère, however, the parties hâve stipulated that the judgment shall 
include $600 for Stewart & Wilds, making $3,104.23, for which the 
judgment and exécution are to stand. Judgment for défendant 
as to $3,104.23 of judgment and exécution, with costs, and for the 
plainttflE that the balance be set aside, without costs. 
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BOWDEN et ftl. v. BURNHAM et aL 

BARNES et al. v. SAME. 

• (Circuit Court of Appeals, Eighth Circuit. January 29, 1894.) 

' Nos. 273 and 274. 

1. Eeview on EsbOr— Trial to Court— Gbnbual PiuDmos. 

When the case l8 trled to the court wlthout a Jury, a gênerai flnding bas 
the same èfifpct as the verdict of a jury; aûd the facts are not revlewable 
by blll of esKeptlons, or In any other manner. 

a, FEDERAL Courts— State Pbacticb. 

Fédéral courts may Include In onè attachment and suit debts due and 
not due, witJiout regai-d to state practice In respect to suoh jolnder. 
O'ConneU v. Beed, 5 0. O. A. 586, 56 Fed. 531, followed. 

8. Same — Jubisdiction— Citizenship — Amendmbnt. 

The rlght ,of amendment exlsts Independently of any state statute, and 
may be exérclsed at any stage of the cause, even after submlsslon, and 
fextends to liie verdict and judgment, and Is as applicable to attachaient 
suîts as to any others. When a complaint is amended its légal effect is 
the same as though It had ori^inally read as amended; and an amendment 
maklng the proper jurisdictlonal averments establishes the existence of 
, the jurlsdictlon from the commencement of the suit, and not slmply from 
the date of the amendment. ' 

4, Same — AssiBNteD Chosb^ m Actioît— CitIzenship ov Assignoes— Jurisdic- 
Tional Amoont. 

The provision pf the judlclary acts ibat an assignée of a Chose in action 
cannot sue in a fédéral cpurt unless his assigner could hâve maintained 
thé action thetèln refers buly'.tq the citizenship of'the asslgnor, and not 
to Jurisdictlonal amount; ànd an asàignee of choses in action aggregating 
$2,000 may maintain the suit, if his assignors were cltlzens of other states, 
although they could not haye maintained separate suits, because none of 
tlieir claims apiovmted to ?4000. 

6. Attachment— Intervention— Rbdelivept Bond. 

tJnder the Kansas statutes, (Code, § 199,) the exécution by Interveners, 
of a redellvery bond estops them from denying that the attached prop- 
erty belonged to the défendant In attachment, or that It was subject to 
the attachment 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

At Law. Action by James K. Burnham and others, doing busi- 
ness under the flnn name of Burnham, Hanna, Munger & Go., against 
À. S. Bowden and R. A. Bowden, individually, and as partners un- 
der the name of Bowden Bros. An attachment was levied on de- 
fendants' property, and thereupon Barnes, Brown & Denton inter- 
vened, claiming an interest in the property as mortgagees. The 
issues arising on the intervention were tried with the other issues 
in the action, before the court, a jury having been waived, and judg- 
ment was rendered for plaintiffs. Défendants and the interveners 
aeparately brought error, and the causes were heard together. Af- 
flnned. 

C. N. Sterry^ for plaintiffs in error. 

W. H. Rossington, Charles Blood Smith, E. J. DB.llas, H. 0. Solo- 
man, and William T. Bland, for défendants in error. 
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Before CALDWELL, Circuit Judge, and THAYEB, District 
Judge. 

CAXiDWELL, Circuit Judge. The défendants in error, Burnham, 
Hanna, Munger & Co., citizens of the state of Missouri, brougM suit 
by attachment against plaintlfïs in error, A. S. Bowden and R. A. 
Bowden, individually and as partners, citizens of Kansas, on notes 
and accounts for varions sums, amounting in the aggregate to 
$2,76456, 111.35 of whicli was due, and the balance not due. The 
judge made an order allowing an attachment for the aggregate 
sum, and the clerk issued the writ accordingly. As to some of 
the notes and accounts sued on, the plaintifEs sued as assignées. 
The original complaint failed to state the citizenship of the as- 
signors, but an amended complaint was filed by leave of the court, 
which showed that the assignors were citizens of states other than 
Kansas. The défendants filed an answer containing a gênerai dé- 
niai, and alleging (1) that the assignaient to the plaintiffs of the 
élaims sued upon was merely colorable, and made for the purpose 
6i giving the court jurisdiction; (2) that there was an improper 
joinder of défendants; (3) traversed the afQdaTit upon which the 
àttachtnent was procured; (4) averred that the court had no juris- 
diction, because the assignors of the claims sued on could not hâve 
brought suit thereon in the circuit court, the claims taken sepa- 
rately being lèse than $2,000 in amount, and that, deducting the 
amount of the assigned claims, the amount in controversy was 
less than $2,000; (5) that there was a misjoinder of causes of ac- 
tion, by uniting a claim for $11.35, which was due, with claims 
amounting to over $2,700 which were not due. The défendants 
also filed a motion to djscharge the attachment upon the ground 
that the court had no jurisdiction of the action or the subject- 
matter, or over the property attached, and that the allégations in 
the afSdavit upon which the attachment was granted were not 
true. The plaintiffs filed a replication to the answer, and there- 
upon, by a stipulation in writing filed with the clerk in conformity 
to section 649 of the Revised Statutes, a jury was waived, and ail 
the issues in the cause submitted to the court, which found a gên- 
erai verdict for the plaintiffs, and rendered judgment accordingly. 

The record purports to contain ail the évidence, and it is said 
in the brief filed on behalf of the plaintiffs iu error that this court 
can review the décision of the lower court upon the évidence, and 
most of the briefs of counsel on both sides are taken up with the 
discussion of the évidence in the case. But, upon the record be- 
fore ns, we cannot look into the évidence. When a case is tried 
by the court without a jury, a gênerai finding of the court has the 
same eflect as the verdict of a jury, and is conclusive in this court 
as to the facts. Such a finding cannot be reviewed in this court 
by a bUl of exceptions^ or in any other manner. It prevents ail 
inquiry in this court into the spécial facts and conclusions of law 
upon which the finding rests. Norris v. Jackson, 9 Wall. 125; 
Miller v, Insurance Co., 12 Wall. 285, 297; Insurance Co. v. Fol- 
v.59F.no.7— 48 
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fiojan, 18 Wall.; 237; Martinton v. Fairbank^, 112 U. S. 670, 5 Sup. 
et. 321; Boardman v. Toflfey, 117 U. S. 271, 6 Sup. Ct. 734; Lehnen 
V. Dickson, 148 U. S. 71, 13 Sup. Ct. 481. 
In Cîooper T. Onjohundro, 19 Wall. 65, the suprême court said: 

"Where Issues of fact are submitted to the circuit court, and tlie flnding 
Is: gênerai, notlilng is open to review, ♦ * • exeeptthe rulings'of the cir- 
cuit court in the progress of the trial; and the phrase, 'rulings of the court 
In the progress of the trial,' doea not Include the gênerai flnding of the cir- 
cuit court, nor thé conclusions of the circuit court embodied in sucb gênerai 
ûndlng." 

In the case of Martinton v. Fa,irbanks, supra, tlie court say: 

"The theory of the plalntlff in error seems to be that the gênerai flnding 
In thls case, llke à gênerai verdict, includes questions of both law and fact, 
and that by excepting to the gênerai flnding he excepts to such conclusions 
«f law as the gênerai flnding impUes. But section 649, Rev. St., provides 
that the flnding of the court, whether gênerai or spécial, shall hâve the same 
effiect as the verdict of a Jury. The gênerai verdict of a jury concludes mlxed 
questions of law and fact, expept so far as they may bé saved by some excep- 
tion whlch the party bas takôfl to the rullng of the court upon a question of 
law. * * * The provision of the statute that the flpding of the court shall 
hâve the same effect as the verdict of a Jury cuts offi the rlght to review In 
thls case." 

The objection that one of the debts sued for, amounting to 
^11.35, waa due, and the others nOt due, and that the judge's order 
aUowing the attachment included the debt due as well as those 
not due, was properly overruled. O'Connell v, Beed, 5 C. 0. A. 586, 
56 Fed. 531. 

The objection to the jurisdiction of the court is grounded on the 
fact that the original pétition did not disclose that the assignors 
of the claims which the plaintiffs sued on as assignées were citi- 
zens of States other than Kansas, and the further fact that, reject- 
îng those claims, the amount claimed by the plaintiffs was less than 
f 2,000. But the court very properly granted the plaintiffs leave 
to amend their complaint, (section 954, Eev. St. U. S.,) and it was 
amended. Nevertheless, the plaintiflf in error asserts that as the 
coinplaint, at the time the attachment was issued, did not contain 
the necessary jurisdictional averments, every step taken in the 
cause prior to the amendment was void, and that the amendment 
of the complaint could not impart ritality or validity to anything 
done before the amendment was made. This contention is whoUy 
antenable. It is every-day practice to allow amendments of the 
character of tiiose made in this case, and when they are made they 
hâve relation to the date of the flling of the complaint or the issu- 
ing of the Vrrit or process amended. When a complaint is 
amended, it stands as though it had originally read as amended. 
The court in fact had jurisdiction of the cause from the beginning, 
but the complaint did not contain the requisite averments to show 
it. In othei? Words, the amendment did not create or confer the 
jurisdiction; it only brought on the record a proper averment of 
a fàct showing its existence from the commencement of the suit. 

The right of the fédéral court to aUow amendments under sec- 
tion 954 of the Revised Statu tes of the United States is well set- 
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tled. The right exista quite Independently of any state statute, 
and may be exercised at any stage of the cause, even after sub- 
mission, and extends to the verdict and judgment, and is as ap- 
plicable to attachaient suits as to any others. Tilton v. Cofleld, 
93 U. S. 163; O'ConneD v. Eeed, supra; People's SaT. Bank & 
Trust Co. V. Batchelder Egg-Case Co., 4 U. S. App. 603, 2 0. G. A. 
126, and 51 Fed. 130; Erstein t. Kothschild, 22 Fed. 61; Bam- 
berger v. Terry, 103 U. S. 40; Dow v. Humbert, 91 U. S. 294, 297; 
Construction Co. v. Seymôur, Id. 646, 655; Hardin v. Boyd, 113 U. S. 
756, 5 Sup. et. 771; Tiernan's Ex'rs t. Woodrufif, 5 McLean, 135; 
Parks V. Tumer, 12 How. 39, 46; Stockton v. Bishop, 4 How. 155, 
168; Swatzel t. Arnold, 1 Woolw. 383. 

In Eoach v. Hulings, 16 Pet. 319, the court say, "Both the ver- 
dict and judgment are within the terms and intent of the statute, 
and ought to be protected thereby;" and in Shaw v. Eailroad Co., 
101 U. S. 557, 567, the court say, "As the verdict was amendable 
in the court below, we wUl regard the amendment as made." 

It is said the court did not hâve jurisdiction for the further 
reason that the several assignors of the claims assigned to the 
plaintiffs could not hâve brought suit thereon in the circuit court, 
because the claim of each was less than |2,000 in amount. 

The act of congress provides that the circuit court shall not 
"hâve cognizance of any suit * * * to recover the contents of 
any note or other chose in action in favor of any assignée • » • 
unless said suit might hâve been prosecuted in such court to re- 
cover the contents if no assignment had been made." Act Aug. 
13, 1888, (25 Stat. 433, § 1.) The prior acts of congress regulating 
the jurisdiction of the circuit court contained substantially the 
same provision, and it bas been the unifonn holding in the circuits 
that the clause of the section we hâve quoted has relation to the 
citizenship of the assigner, and not to the amount of the note or 
other chose in action assigned. The essential requirement of this 
clause of the statute is satisûed when the citizenship of the as- 
signer is such that he could hâve maintained a suit against the 
debtor in the circuit court. 

When the plaintiiïs had acquired, in good faith, from citizens of 
States other than the state of which the défendants were citizens, 
claims amounting in the aggregate to $2,000, they had a right to 
sue the défendants on ail of such claims in one action in the circuit 
court, although no one of the claims amounted to |2,000. The 
requisite amount and the citizenship necessary to confer the juris- 
diction are united in the plaintiffs; and the jurisdiction is not ai- 
fected by the fact that the several assignors of the claims could 
not bave maintained separate suits thereon, because the claim of 
each was less than |2,000 in amount Stanley v. Board, 15 Fed. 
483; Hammond v. Cleaveland, 23 Fed. 1; Bernheim v. Birnbaum, 
30 Fed. 885; Chase v. Roller-Mills Co., 56 Fed. 625. 

Barnes, Brown & Denton intervened in the lower court in the 
principal case, and claimed that they had an interest in the prop- 
erty attached, and were in possession of the same at the time it 
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was attaehed,. as mortgagees, ànd moved the court to disc&arge 
th« order of atitachment, and éie levy made thereunder. The issuea 
arising on this interplea and the issues in the iattachment suit were 
tried together before the court, which found generally in favor of 
the plaintiffs in the attachment suit, and rendered judgment ac- 
cordingly. In this court there is but one record in both cases, and, 
as they haTe been argued as one cause, they will be decided to- 
gether. The only error assigned on behalf of the interpleader is 
that, "upon and under the évidence heard upon the hearing of said 
motion," the court ought to hâve discharged the attachment. It 
appears that the interveners executed to the marshal a redelivery 
bond for the property attached. Under the statutes of Kansas 
this bond had the efEect to estop them from denying that the prop- 
erty belonged to the défendant in the attachment, or that it was 
not subject to the attachment. Code, Kan. § 199; Sponenbarger 
V. Lemert, 23 Kan. 55, 62; Haxtnn y. Sizer, Id. 310; Wolf t. Hahn, 
28 Kan. 588; Case, Bishop & Co. v. Schultz & Hosea, 31 Kan. 96, 99, 
1 Pac. 269 ; Peterson v. WooUen, 48 Kan. 770, 30 Pac. 128. 

To avoid the légal effect of the exécution of the redelivery bond, 
the interveners claimed they were induced to exécute it by the 
false and fraudulent représentations of the plaintiffs' agent or at- 
torney as to its légal effect, and there is a good deal of testimony 
in the recor-d relating to this issue. But the flnding of the lov^er 
court upon this, as upon ail other issues of fact in the case, was 
gênerai; and, as we hâve seen, where a case is tried by the court 
without a jury, and its flnding upon the facts is gênerai, such flnd- 
ing cannot be reviewed in this court. 

The Judgment of the circuit court is afiarmed. 



CITY OF LINCOLN v. SUN VAPOR STREET-LIGHT CO. OF CANTON. 
(Circuit Court of Appeals, Eighth Circuit January 29, 1894.) 

No. 328. 

1. Appbal— Bbiefs— SPECiFicATrONS OF Bbbor — Court Rules. 

Tlie provisions of the twenty-fourtli rule of coMt, (47 Fed. xl.,) prescrib- 
ing the contents and manner of statement of briefs for plaintiff in error, 
particularly in respect to assignments and spécifications of error, and the 
présentation of the questions to be discussed, will be enforced by the 
court, to the end that the vital issues in the case may be clearly pre- 
sented, and immaterial and frivolous matters excluded from considération. 

2. Municipal Cokpohations — Powbes of Codncii. — Contbacts by Simplb 

Resolution. 

A contract for lighting streets by gasoline lamps, requlring no plant 
but the posts and lainps, which are to' remain the property of the con- 
tractors, may be made by simple resolution of côuncil, under the gênerai 
charter power to malse contracts necessary to the exercise of the corpo- 
rate powers, and further provisions recognizing the power to contract 
by resolution or order concurred in by a majority of the members elected; 
and provisions requiring formai ordinances in mailing contracts for "gas 
Works, electric or other light works," etc., do not apply. 
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8. Same— CoNTBACTs— Prbsumptions. 

Contracts formally executed by the proper offlcers of the city by an- 
tbority of its council, and not necessarily beyond the scope of Its powers, 
will, In the absence of , proof to the contrary, be presumed to haye been 
made by lawful authority. 

4. Revibw on Ebbob— Suppicienct op Evidence. 

On a wrlt of error the court cannot consider a proposition that the 
jury vlolated their Instructions, In that, being instructed that there could 
be no recovery unless the claim sued on was presented to the clty clerk 
withln three months of Its accrual, they awarded a recovery, although 
the uncontradicted évidence was that the claim was not so presented; 
for this Is simply a contention that the évidence was insufflclent to sup- 
port the verdict, which question cannot be considered In a fédéral ap- 
pellate court. In the absence of a request for a peremptoTy instruction 
to the jury. 
6. Same — Motion for New Tkial— Not Eeviewabi.e. 

The fact that the question of the suffleiency of the évidence to support 
the verdict was passed upon by the court below on a motion for a new 
trial will not authorize a review of its action on such motion. 

In Error to the Circuit Court of the United States for the District 
oî Nebraska. AfBrmecl. 

K C. Abbott, William A. Selleck, and Arthur W. Lane, for plain- 
tiff in error. 
A. J. Sawyer, N. Z. SneU, and A. L. Frost, for défendant in error. 

Before CALDWELL and SANBOKN, Circuit Judges, and 
THAYER, District Judge. 

SANBOKN, Circuit Judge. The city of Lincoln, Neb., the plain- 
tiff in error, insists that the circuit court for the district of Nebraska 
erred in rendering judgment against it for damages for the breach 
of a contract between that city and the Sun Vapor Street-Light 
Company of Canton, Ohio, the défendant in error. The contract 
was for lighting the city of Lincoln. The case was tried to a jury, 
and the judgment is upon the verdict. In this court it was not 
argued orally, but was submitted on briefs. When the writ of error 
was sued out, counsel for the city assigned 21 errors. 

The twenty-fourth rule of this court provides that the brief of the 
plaintifl in error in this court "shall contain, in order hère stated: 

"(1) A concise abstract or statement of the case, presenting succlnctly the 
questions involved, and the manner 4n which they are raised. 

"(2) A spécification of the errors relied upon which, in cases brought up 
by writ of error, shall set out separately and particularly eaeh error asserted 
and Intended to be urged; and in cases brought up by appeal the spécifica- 
tion shall state, as particularly as raay be, in what the decree is aUeged to be 
erroneous. When the error alleged is to the admission or to the rejection of 
évidence, the spécification shall quote the full substance of the évidence 
admltted or rejected. When the error alleged Is to the charge of the 
court, the spécification shall set out the part referred to totidem verbis, 
whether it be In Instructions given or in Instructions refused. When the error 
alleged is to a ruling upon the report of a master, the spécification shall state 
the exception to the report and the action of the com"t upon it. 

"(3) A brief of the argument, exhibiting a clear statement of the points of 
law or fact to be discussed, wlth a référence to the pages of the record and 
the authorities relied upon in support of each point. When a statute of a 
fitate Is cited, so much thereof as may be deemed necessary to the décision 
-of the case shall be printed at length. • * * 
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"(4) Whea tbere is no assignaient of errors, as reqlilred by section 997 of 
the Revlsecl Statutes, counsel wlll not be heard, except at the request of the 
court; and errors not speclfled according to thls rule wlll be dlsregardedj 
but tbe court, at its option, may notice a plaln error not assigned or specl- 
fled." 47 Fed. xl. 

Tlie entire pule is a copy of th.e twentj-flrst rnle of the suprême 
court 3 Sup. et xil. Only the portion of it material in this case 
is quoted hère. In our opinion, the strict and careful observance 
of this rule directs the attention of counsel and the court to the 
merits ôf the case presented, to the vital questions at issue, and 
excludes from their considération f rivolous and immaterial ques- 
tions. If the rule is observed, the arguments of counsel and the con- 
sidération of the court are concentrated upon the important ques- 
tions in cpntroversy, instead of being scattered and dissipated bj 
the argument and considération of numerous side issues, that, if 
at ail material, are generally governed by the décision of the main 
questions, and in this way a just resuit is more speedily and cer- 
tainly attainéd. It often occurs that, through abundance of cau- 
tion, counsel assign many errors, when they obtain their writ of 
error, which they flnd it entirely unhecessary to refer to, and them- 
selves abandon upon reflection, and after an examination of the 
authoritîes upon which they intend to rely in the présentation of 
their case to this court Every gentleman of the bar understands 
and appréciâtes the necessity of concrntrating and conflning his 
own attention and investigation, as well as the attention and con- 
sidération of the court, to the crucial questions in his case. This 
rule enables him to accomplish. this resuit after he has carefuUy 
examined the authoritîes and considered the reasons which support 
his positions, and when he is best prepared to sélect the errors he 
deems of importance. The rule should be carefully observed. 

The briéf of counsel for the plaintifif in error contains 23 printed 
pages. The record contains pleadings, évidence, instructions 
given and instructions refused, the verdict, judgment, assignment 
of errors, and writ of error, and covers 62 printed pages. No 
spécification of the errors relied on which sets out separately or 
particularly each error assêrted and intended to be urged in a sep- 
arate subdivision of the brief is found. Aft«r the statement of the 
case, and before the arguïnent, the foUowing statement appears, 
which is the nearest approach to such a spécification found in this 
brief: 

"In dlscusslng the law of tWs case we désire to urge the foUowlng points, 
on each of which we think the record shows that réversible error was com- 
mltted in the trial court: 

"(1) That under the law of the state governlng the clty It was necessary 
for the c!1y, by Its proper offlcers, to hâve first passed an ordinance author- 
izlng such a contract befpre the contr;iot could hâve been entered Into by the 
City offlcers, and there could be no ratlflcatlon of a contract made by the 
offlcers of a clty wlthout authority. The contract being void, no ratification 
was possible. 

"(2) That before any vàMd and blndlng contract can be made by clty of- 
flcers, It Is necessary thatian appropriation shall flrst hâve been made to 
meet the expenses Incnrréd, or to be Incurred, under such contract. 

"(S) That, in order to maintaln a suit for unliquidated damages against the 
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City, the plaintiff must hâve flrst filed with the city clerk a statement of his 
clalm, giving hIs full name, the time, place, nature, circumstance, and cause 
of injury or damage complalned of, and that such statement must hâve been 
filed within three months of the tlme when his cause of action accrued. 

"(4) That the verdict Is contrary to, and in direct violation of, the instruc- 
tions of the court as glven to the jury." 

Whether the réversible error hère complained of was in the ad- 
mission op rejection of évidence, or in the charge of the court, 
does not appear from this speciflcation, nor does the substance of 
any évidence admitted or rejected, or any portion of the charge of 
the court, appear from it, nor is there any référence to the pages 
of the record where any of this may be found. Argument follows 
the statement we hâve quoted. But tiiere is only one référence in 
the entire brief to any page of the record in support of any of the 
assertions or points contained in it, and that is to page 161, while 
the entire record contains but 62 pages. The rule déclares that 
"errors not specifled according to this rule will be disregarded;" 
and it is the intention of this court to enforce this rule. This is 
the flrst case in which we hâve so sharply called attention to it, 
and, that no injustice may be done, we hâve carefuUy read this 
record, considered the four points urged in the statement in this 
brief, and are satisfied that neither of them can be sustained, for the 
foUowing reasons: 

1. The contract in question was in writing. It was formally 
signed by the mayor on behalf of the city, and sealed with the cor- 
porate seal, May 12, 1890. It was accepted and approved by a mo- 
tion passed by the city council September 29, 1890, and for 14 
months the city was lighted by the company under this contract, 
and its monthly bills for the light were paid by the city without 
objection. The plaintiff in error pleaded and proved that no or- 
dinance was passed by the city council authorizing or ratifying this 
contract. Was the contract, therefore, void? The provisions of 
the statutes of Nebraska material to the détermination of this 
<Iuestion are: 

"Each city governed by the provisions of this act shall be a body corporate 
and politic, and shall hâve powers: * • * Fourth. To make ail contracts, 
and to do ail other acts in relation to the property and concerns of the city 
necessary to the exercise of its corporate powers." Comp. St. Neb. 1889, c. 
13a, § 9. 

"On the passage or adoption of every resolution or order to enter into a 
contract, or accepting of work done under contract. by the mayor or council, 
the yeas and nays shall be called and recorded, and to pass or adopt any by- 
laws, ordinance, or any such resolution, or order, a concurrence of a majority 
of the whole nxmiber of members elected to the council shall be required." 
Id. § 33. 

"AU ordinances and resolutions or orders for the appropriation or payment 
of money shall require for their passage or adoption the concurrence of a ma- 
jority of ail members elected to the council. Ordinances of a gênerai or per- 
manent nature shall be fully and dlstinctly read on three différent days, un- 
less," etc. Id. § 43. 

"In addition to the powers herein granted, citles governed under the pro- 
visions of this act shall hâve power by ordinances: * • * xil. To make 
contracta vyith and authorize any person, company or association, to erect gas 
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Works, ©lectric or other light works, In sald clty, and glve stKh persons, Com- 
pany or association the privilège of furnishlng light ïor the streets, lanes and 
alleys of sald city, for any length of time not exceeding five years." Id. § 67. 

The contract before us provides for ligkting the city hy gasoline 
Street lamps for one year, with a privilège to the city of extending 
the tenn of the contract, f rom year to year, for three years more. 
In order to carry out thia contract it was not necessary to erect 
any light works of a permanent character. Nothing was required 
but the gasoline lamps and their posts, and the contract provided 
that thèse should romain the propérty of the company after the 
expiration of its term. The same number of votes was required to 
authorize or ratif y this contract, or to accept or pay for any service 
renderéd under it, by resolution br motion in the city council, that 
wouid hâve been required to pass an ordinance directing its exécu- 
tion. The power to ehtèr into contracta for lighting its streets is 
one of the ordînary or incidental coi*pprate powers of a populous 
city. It is necessary for it to mfjre such contracts to properly 
exercise its corporate powers. This pôwer was clearly granted to 
the plaihtifl in èrror by the provisions of its charter found in sec- 
tions 9, 33, and 43, "supra, withoùl the grant of additional powers 
contaiûed in the twelfth subdivision of section 67. The contracts 
referred to in that subdivision undoubtedly relate to gas works, 
electric;>îight works, and ather plants of a much more permanent and 
extenSiye character than gasoline lamps and their posts, and in our 
opinion tHe city was fully authorlzed to make and to ratify the con- 
tract in question by the motion passed by its council. 

2. ITié third défense pleaded in tlie answer was that no appropria- 
tion hâd been made to meet the expense incurred by this contract 
at the time it was executed; but no évidence was offered to sus- 
tain this plea. It is therefore unnecessary to consider it. It was 
within the scope of the général powers of the city to make a contract 
for lighting its streets. If the contract was void because the city 
failed to make the necessary appropriation for it, it was so because 
the city itself failed to exercise its power in a lawful manner; and 
this was an affirmative défense. The contract, signed by the proper 
officers of the city, and sealed with the corporate seal, the motion 
passed by the city council approving and ratifying it, and the fact 
that the company had placed its lamps and posts in the city streets, 
lighted them, and received compensation therefor from the citj^, 
under the contract, for 14 months, without objection to its validity, 
are at least presumptive évidence that the contract was made in a 
lawful manner, and the powers of the city properly exercised. A 
contract of a corporation formally executed by its proper offlcers 
by authority of its governing board, and not in itself necessarily 
beyond the scope of its powers, wlU, in the absence of proof to the 
contrary, be presumed to hâve been made by lawftil authority. Acts 
done by the corporation which présuppose the existence of other 
acts to make them legally operative are presumptive proofs ot the 
latter* Lincoln v. Iron Co., 103 U. S. 412, 416; Bank v. Dandridge, 
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12 Wheat 64, 70; The Omaha Bridge Cases, 10 U. S. App. 98, 189, 
2 C. C. A, 174, 240, 51 Fed. 309, and cases cited; Union Water Co. 
T. Murphy's Mat Fluming Co., 22 Cal. 620, 629. 

3. The third point urged is that the company must hare filed a 
statement of its claim with the city clerk within three months after 
it accrued, in order to maintain its action. The court so instructed 
the jury, and a careful perusal of the 21 supposed errors assigned 
when the writ was issued discloses none which challenges any rul- 
ing of the court upon this question. 

4. The fourth point urged is that the verdict was in direct viola- 
tion of the instructions given by the court to the jury. The con- 
tention of the counsel for the city hère rests upon the proposition 
that the court instructed the jury that the company could not re- 
cover unless it proved that it had filed the statement of its claim 
with the city clerk within three months of its accnial, and that the 
uncontradicted évidence was that it had not done so; in other 
words, the point is that the évidence was not suificient to sustain the 
verdict. If the city wished to test, by writ of error in this court, 
the sufiBciency of the évidence to sustain a verdict for the company, 
it should. hâve requested the court below, at the close of the évi- 
dence, to peremptorily instruct the jury to return a verdict in de- 
fendant's favor. Village of Alexandria v. Stabler, 4 F. S. App. 
324, 1 C. 0. A. 616, 50 Fed. 689; Railroad Co. v. Hawthome, 144 U. S. 
202, 12 Sup. et 591. It did not do this, and the sufficiency of the 
évidence cannot be considered hère. In an action at law brought 
hère by writ of error for review, this is a court for the correction 
of the errors of the court below solely ; it is not a, court for the cor- 
rection of the mistakes of the jury, or for the retrial of issues of fact 
which they hâve determined with the consent of the litigants. In 
order to obtain a review of any question by writ of error in this 
court it must appear that the court below decided that very ques- 
tion, for there can be no, review of that which has never been passed 
upon. In this case the city consented to the submission of the évi- 
dence to the jury, and requested the gênerai instruction on this 
subject which was given by the court. The court below was not 
requested to décide, and did not détermine, whether or not there 
was sufflcient évidence to warrant a verdict before it was rendered, 
and hence it could not hâve committed any error in this regard, 
and there is nothing hère for us to consider. 

It is true that the question of the sufficiency of the évidence was 
Bubsequently submitted to the court below on a motion for a new 
trial; but the action of the court upon that motion was discretion- 
ary, and is not reviewable in this court McClellan v. Pyeatt, 4 
U. S. App. 319, 323, 1 0. C. A. 613, 50 Fed. 686; Village of Alexau- 
dria v. Stabler, supra; EaUroad Co. v, Howard, 4 TJ. S. App. 202, 
1 C. 0. A. 229, 49 Fed. 206; Mining Co. v. FuUerton, 58 Fed. 521. 

The resxdt is tha;t there was no substantial error in the trial of 
this case, and no error whatever has been specified according to the 
mies of this court The judgment of the circuit court is accord- 
Ihgly affirmed, with costs. 
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UNITED STATES ▼.BACHE et al. 

(Circuit Court of Appeals, Second Circuit February 9, 1894) 

No. 51. 

Odbtomb DuTiE8~Oi.A8BmoATioïi— Brbakage OF Glass im Tkansit. 

Wbe^e yflndovr glass Is broken la transit, so that part of It is useless 
exempt (or remanufacture, the broken part Is not admissible, under para- 
grapb 590 of the free Ust, as broken glass, but the whole Is dutlable as 
window glass, tmless there Is an abaùdonment to the govemment, under 
section 23 of the aot of June 10, 1890. 54 Fed. 371, reversed. 

Appeal frpm the Cîircuit Court pf tlle United States for the 
Southern pistriçt of New York. 

Application % Semon Bâche & Co. for a review of a décision of the 
board of général appraisers sustaining the action of tiie collector 
in the classiflcation for duty of certain glass imported by them. 
The circuit court reversed the décision of the board. 54 Fed. 371. 
The United States appeal., Reversed. 

Edward Mitchell, U. S. Atty., and James T. Van Eensselaer, Asst. 
U. S. Atty. 

W. Wickham Smith, (Charles Curie and David Ives Mackie, on 
the brief,) for appellees. 

Before WALLACE, LÀCOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Jtidge. Semon Bâche & Co. imported from 
Europe into the port of New York, both before and after October 
6, 1890, sundry invoices oJf glass, which were purchased in a sound 
condition, but a portion of which suffered damage by breakage dur- 
ing the voyage and befOre arrivai in this country. This appeal re- 
lates only to that part of the glass which was imported after the 
tariff act of October 1, 1890, went into effect. 

The collector assessed duty thereon as "common window glass," 
under paragraph 112 of that act, in accordance with the size as stat- 
ed in tiie invoice. Against this classification the importers protest- 
ed, upon the ground that upon the voyage of importation "considér- 
able quantities of this glass became broken into pièces which could 
not be eut for use, and were, at the time of their arrivai in this coun- 
try, fit only to be remanufàctured., ^nd were, therefore, exempt from 
duty by virtue" of paragraph 590 of the same act, which included in 
the free list "glass, broken and old glass, which cannot be eut for 
use, and fit only to be remanufàctured." 

The board of gênerai appraisers found the following facts : 

"(1) The merchandlse conslsts of window, cyllnder, and other kinds of 
glass, of the partlcular description named In the several Invoices and entrles, 
contalned in cases or packages, marked and numbered as shown by the ac- 
companylng papers In the appended Ust of cases. 
î. "(2) A part of said merchandlse was Imported under the new tariff act, and 
since October 6, 1890, and a part of it under the tariff act of March 3, 1883, 
prier to the tlme when the présent tariff law went Into effect. But ail of 
the merchaI^ll8e was imported after Aùgust 1, 1890, when the act of June 
10, 1890, kr wn as the 'Customs Administrative Act,' went ihto effect. 
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"(3) Said glass was purchased in a sound and unbroken condition in the 
markets of the country whence exported, and a considérable quantity of it 
was damaged by being broken during tlie voyage, and before arrivai at the 
port of New York, In such manner as to be unflt for any other use thah to 
be remanufactured. 

"(4) The Importers in each case appeared before the board of gênerai ap- 
praisers, and ofifered to produce évidence showing the amount of damage 
done to each package or case, and this évidence was held by the board to be 
irrelevant, and was excluded on the ground that aUowances for damage of 
fhe kind under considération were abollsbed by section 23 of said act of 
June 10, 1890. 

"(5) There was no évidence of any offer on the part of the importers in any 
case to abandon any portion of the merchandise to the government, and we 
acoordlngly flnd there was no such olïer," 

The board sustained the action of the collector upon the ground 
that claims for the réduction of duties by reason of damage, and 
not total loss, which occurred in transit, were govemed by section 
23 of the act of June 10, 1890, commonly known as the "Customs 
Administrative Act," and that this section prohibits the board from 
taking action upon such claims. The circuit court, upon appeal, re- 
versed the décision of the board of gênerai appraisers. 

The theory of the importers, which was sustained by the circuit 
court, is that those goods only are subject to duty which are im- 
ported, — that is, brought into this country; that in this case a 
portion of the inroiced goods had ceased to exist. As stated by the 
circuit court: 

"This was no longer window glass, sixteen by twenty-fôur inches square. 
In its place was a quantity of broken glass. The character of the merchan- 
dise was entirely changed during the voyage. Por tarife purposes, it was 
différent merchandise. The glass schedule no longer described It The lan- 
guage of the free list covered it with perfect accuracy." 

The question in the case cannot be fuUy presented without a 
statement of the statutory System, since 1799, in regard to rebates 
of duties on account of damage to imported merchandise in transit. 
Section 2927 of the Revised Statutes, which was a substantial re- 
production of a section of the act of 1799, is as foUows: 

"In respect to articles that hâve been damaged during the voyage, whetiier 
subject to a duty ad valorem, or chargeable with a speciflQ duty, either by 
number, weight, or measure, the appraisers shall ascertain and certify to 
what rate or percentage the merchandise is damaged, and the rate of per- 
centage of damage, so ascertained and certlfled, shall be deducted from the 
original amotmt, subject to a duty ad valorem, or from the actual or original 
number, weight, or measure, on which spécifie duties would hâve been 
computed. 

"No allowance, however, for the damage on any merchandise, that bas 
been entered, and on which the duties hâve been paid or secured to be pald, 
and for which a permit bas been granted to the owner or consignée thereof, 
and which may on examlning the same prove to be damaged, shall be made, 
unless proof to ascertain such damage shall be lodged In the custom house of 
the port where such merchandise has been landed, within ten days after the 
landing of such merchandise." 

Had this section been in existence at the date of the importa- 
tion, it would hardly be contended that the duty upon glass dam- 
aged during the voyage by breakage, should not be estimated in 
accordance with its provisions, rather than by the provision in the 



764. FEDERAL REPOSTER, vol. 59. 

free list in regard to "glass broïen," which had been in existence 
since 1857. The statutory System applicable to damaged mer- 
chàndise in transit had been a continuous, and was a gênerai, one, 
which made complète allowances for such damage, but required 
proof of the claims to be made and lodged within a specifled time 
in the cnstomhouse of the port where such merchandise was landed. 
It COitild hardly be supposed that allowances for broken glass were 
net to be regulated according to the gênerai system, which had ex- 
isted for 90 years, unless specially excepted; and the provision pla- 
cing npôn the free list importations of broken glass, i. e. of glass in- 
Toiced as such, was not întended to create a spécial exception. By 
section 23 of the act of June 10, 1890, the foUowing provision was 
made in regard to the subject of duties upon damaged goods : 

"That no allowànce for damage to goodsi warea, and merchandise imported 
into the United States shiall hereafter be made In the estimation and liquida- 
tion of idvttles thereon; but the importer thereof may, within ten days alter 
entry, abandon to the United States aU or any portion of goods, wares and 
merchandise Included in any invoice, and be relie ved from the payment of 
the diitiés on the portion s6 àbandoned: provided, that the portion so aban- 
doned shall amount to ten pét centum or oyer of the total value or quan- 
tlty of the invoice; and the property so àbandoned shall be sold by public 
auction or otherwlse dlsposed of for the account and crédit of the United 
States under sùch régulations as the secretary of the treasm-y may pre- 
scribe." 

This section prohibited allowance for damage, unless, within a 
specified time, the importer should abandon to the United States 
his damagi^ goods, in which event he would be relieved from pay- 
ment of duties on the portion so àbandoned, provided it amounted 
to 10 per centum or over of the total value or quantity of the invoice. 
This provision is also gênerai. It prescribed the prerequisites for 
damage allowance, and is applicable to ail articles, except those 
which are or may be specially excepted, as is now the case, with 
respect to damage upon imported wines and liquors, by the pro- 
visions of paragraph 336 of the act of October 1, 1890. This modifi- 
cation or altération of section 2927 does not change the fact that 
■■ius far, un^er the tariffi acts, allowances for damage hâve been 
regulated by a gênerai system. It is not to be supposed that it was 
the intention of the législature to take one article out of the gênerai 
System, unless such intention is clearly manifest. The mère statu- 
tory provision by which imported broken glass is duty free does not, 
in our opinion, modify the system in respect to the article of dam- 
aged glass. 

The cases of Marriott v. Brune, 9 How. 619, Lawrence v. CasweU, 
13 How. 4=88, and U. S. v. Nash, 4 Cliff, 107, in which it was held 
that, if the quantity or the weight stated in the invoice has been 
diminished by leakage or by loss oh the voyage, the duty is charge- 
able on the quantity or the weight actually imported, are not con- 
clusive with respect to the duties to be imposed upon damaged 
goods, where the allowance for damage is especially regulated by 
statute. 

The décision of the circuit court is reversed. 
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In re ROSENWALD et aL 
(Cîrcnlt Court, S. D. New York. January 6, 1894.) 

CusTOMS DuTiES— Classification — Sumatra Lbaf Tobacco Unstemmed— Ex- 

AMINATION OP. 

Certain Sumatra leaf tobacco, unstemmed, imported from Bremen, 
Gernaany, June 25, 1890, consisting of fifty-four baies, packed in the 
usual way, and divided into seven plantation lots, of whicb mercban- 
dise nine baies, being one In six of the whole importation, and in two 
instances two baies from each plantation lot, were examined by the United 
States examiner and appraiser at the port of New York by opening each 
of the nine représentative baies, and drawing from différent parts of each 
baie ten "hands" of the tobacco, carefuUy examining such hands as to 
fineness of texture and the qualMy of the tobacco, welghlng each of such 
hands to ascertain where the leaves of the tobacco ran more than 100 to 
the pound or less, the classification of the merchandise by the coUector 
and the liquidation of the entry being based upon the percentages of 
tobacco showing more or less than 100 leaves to the pound as appli^d to 
the sample baie, and also to the entlre plantation lot represented by such 
baie or baies. Ail the percentages of tobacco thus shown to be of leaves 
requiring more than 100 to welgh a pound were assessed for duty by 
the collecter at 75 cents per pound, under the provisions of Schediie P 
(Tarife Ind., New, par. 246) of the tariff act of March 3, 1883, and ail the 
percentages showing leaves running less than 100 to the pound were as- 
sessed for duty at 35 cents per pound, tmder the same schedule and act, 
(paragraph 247.) Claimed by the importers' protest that there had 
been no légal examination of the tobacco suflScient to show that any 
part thereof was properly dutiable at 75 cents per pound, and that, conse- 
quently, ail of the importation should bear a duty of only 35 cents per 
pound, under Tariff Ind., New, par. 247. The board of United Statea 
gênerai appralsers afllrmed the classification by the coUector. ■Héld, that 
the décision of the collecter and of the board of gênerai appraisers was 
erroneous, and that the examination of the tobacco was not sufiicient to 
show any baie thereof to be dutiable at 75 cents per pound, and that, 
as a conséquence, the whole of the importation should be subject to duty 
only at 35 cents per pound. 

At Law. 

Appeal by the importers from a décision of the board of United States 
gênerai appraisers afflrming the décision of the coUector In the classification 
for customs duties of certain Sumatra leaf tobacco, unstemmed, imported in- 
to the port of New York, June 25, 1890. The examination of the tobacco 
by the United States examiner and appraiser was as above set forth in the 
syllabus to this case. The provision of the tarife act of March 3, 1883, under 
which the coUector classified a part of the tobacco for duty, was in Schedule 
F, (Tarife Ind., New, par. 246,) as foUows: "246. Leaf tobacco, of which 
elghty-five per cent, is of the requisite size and of the necessary fineness , 
of textiu-e to be suitable for wrappers, and of which more than one hundred 
leaves are required to weigh a pound, if not stemmed, seventy-five cents per 
pound; if stemmed, one dollar per pound." The provision under which the 
Importers claimed in their protest was paragraph 247 of the same schedule, 
as foUows: "247. AU other tobacco in leaf, unmanufactured and not stem- 
med, thirty-five cents per pound." The testinaony of the United States ex- 
aminer was taken in the circuit court before a référée, under order of the 
court, and it was afterwards stipulated by counsel for the importers that ail 
the leaves of the tobacco In the ten hands from each of the nine représentative 
baies of tobacco examined were of the requisite size and fineness of texture 
to be suitable for wrappers, and that the percentages of llght and heavy . 
leaves (namely, leaves running more than 100 to the pound and less) were 
corréctiy given by the examiner. The testimony was also taken in behalf 
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of the government of several expra-ienced dealers In the wbolesale tobacco 
trade, showing that the fexamlHatlon made by the' government offlcer was 
fully as thorough as the examlnatlon of slmllar unstemmed Sumatra leaf 
tobacco uponpurûhasesajMi sales at wholesale In the trâde déàling in that 
merchandlse at the tlme of the passage of the tarife aet of March 3, 1883, and 
slnce. Xhe trade testlmoHy also showed that the wlthdrawal of even 25 to 
50 hands of tobacco from a baie, whlch commonly contained froin 600 to 700 
hands,:%ould Injure the commercial value of the baie as an original package. 
It appeared also that there was no transaction known to the tobacco trade 
where the cbaracter of the merchandise depehded ut»on 85 per cent, thereof 
having dertain réquisites of slze, fineness, and welght. No testimony was 
ofCered elthw before the board of gênerai appralsers or in the circuit court in 
support of the Importers' contention. On the trial In the circuit court it 
was contended by the Ualted States attorney that the record and évidence 
showed that ail the requireraents of lâw in relation to the examlnatlon and 
inspection of tlïls merchandise had been complied with; that every baie of 
the tobacco, upon cntry, had been separately weighed by the United States 
welghCTS, and rétums of such weight, glvlng the gross and tare, had been 
regularly made by such weighers; that more than one package in ten of 
the merdiandise, namely one package In six, had been designated for ex- 
amlnatlon by the coUector, under section 2901 of the tlnited States Revised 
StatuteS, and was a full complianoe with that provision of the law, the send- 
Ing of any further packages of the merdiandise for examlnatlon resting with- 
în the soilnd discrétion of the coUector, and the exercise of such discrétion by 
an offlcér of the government bèing presumably correct, (citlng Arthur v. 
Unkart, 86 U. S. 121;) that the examlnatlon of the tobacco by the examiner 
in drawlng ten hands from each of the nlne représentative baies, as shown by 
the testimony and admltted t)y the stipulation, was thorough, as far as the 
hands and the leaves examlned by him were concerned, and that the per- 
centages of weights retumed by the examiner in accordance with a table pre- 
pared for the use of such offlcers by the customs department of the govern- 
ment were correctly and truly glven; that such examlnatlon oï the mer- 
chandise, being équivalent to that usually made in trade, was sufflcient to 
indlca te the cbaracter of ail the tobacco in the importation, (citing Sampson 
V, Peaslee, 20 How. 671; Tznaga v. Peaslee, 1 OlifiC. 493; article 449, treasury 
régulations of 1884.) It was also claimed that the sufflciency of the examlna- 
tlon of thig tobacco was res adjudlcata In this court, (In re Blumlein, 49 
Fed. 232, per Wheeler, J.,) and that such décision of Judge Wheeler had 
not been reversed by the circuit court of appeals, which afflrmed the judg- 
ment of tiie circuit court in that case, and dld not overrule hls flnding that 
the examlnatlon of the tob^co was sufflcient TJ. S. v. Blumlein, 5 0. C. A. 
142, 55 Fed. 383. The United States attorney also cited numerous décisions 
of the treasury department, running back a number of years, showing the 
continuons practice of determining the dutlable characteristics of mer- 
chandise by sàmples of représentative packages, notably treasury décisions, 
synopsis 8299, as to the requlsite examlnatlon of leaf tobacco; synopsis 3579, 
as to the tare ot sugar; synopsis 4932, as to the tare on baies of hay; synop- 
sis 5284, that Sumatra tobacco was to be allowed schedule tare because of 
easy damage to the leaf; synopsis 2658, welght of cigars to be ascertalned 
by weighlng two boxes in ten; synopsis 1664, tare by percentage on sugar 
In kegs; synopsis 3579, tare by représentative packages; treasury régulations 
of 1884, art 1467, as to determining weight of rallroad Iron from average; 
also section 2915, Rev. St. U. S., as to samples of packages of sugar in order 
to ascertain the true quallty thereof; and article 979 of treasury régulations 
«f 1884, relating to the sampllng of sugar for examlnatlon and classiflcation,— 
and it was àrguèd that if the classiflcation of sugar under the tariff aet of 
March 3, 1883, which proVlded for différent spécifie rates on sugars of différ- 
ent standards, coverlng a wlder range of duties than that provlded for leaf 
tobacco, could be determtned from samples of at least one in ten, the dé- 
termination as to the charaeter and weight of leaf tobacco could be ascer- 
talned in like manner from a practical and commercial examination of not 
less than one package In ten. It was çontended that the government was 
entitled to duties at thé rate of 75 cents pér pound on ail of the tolmcco 
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contalned In three of the plantation lots, where the examinatlon of the sample 
baie indicated that 85 per cent, or more of the tobacco was of the reqtilsite 
size, flneness, and weight to be siiltable for wrappers, under the provision of 
sald Tariff Ind. (New,) par. 246. In behalf of the Importers It was argued 
that the examinatlon was entirely insufflclent and illégal, and that ail of the 
tobacco was dutlable only at 35 cents per pound. 

Edward Mitchell, U. S. Atty^ and James T. "Van Eensselaer, Asst. 
U. S. Atty. 

Curie, Smith & Mackie, (William Wickham Smith, of counsel,) for 
importera. 

LACGMBE, Circuit Judge. I am not satisfied that the examlna- 
tion given was sufacient to answer the requirements of the staïute. 
It should be such as to détermine whether the tobacco has or ha» 
not the distinctive features which place it in one or other of the 
paragraphs imposing duty. About one-sixtieth of each baie was 
examined, with this resuit: 



Plantation Lots. 


Length. 


Color. 


Mks. 


Baies Ordered lor Ex- 
aminatlon. 


Peroentage. 


350. 


75c. 


2578^2589 


Dell 


Lankat 


SL 1 


2574 

2584 


iO 
50 


30 
70 


2590/2598 




u 


SS 1 


2590 


10 


90 


8594/2596 




«« 


SSL 1 


2596 


80 


70 


2697/2600 




tt 


B 1 


2600 


20 


80 


2601/2618 


Dell 


my/a 


8 1 


2603 
2613 


80 
10 


20 
90 


2613/3616 




it 


SL 1 


2616 




100 


261T/2626 




il 


SS 1 


2626 


10 


90 



There appear hère too great variances, even in the tobacco from 
the same plantation, to warrant the assumption that the other 59- 
60 of the examined baie, as well as the contents of the unex- 
amined baies, contain tobacco of both grades in the proportions 
found to exist in the trifling amount examined. It will not do to 
say that the examination was such as a merchant makes when 
buying tobacco, because the merchant in that case is looking only 
for such distinguishing characteristics as are known to trade. 
The statute has prescribed a duty test for tobacco whoUy unknown 
to trade, and, to détermine whether imported tobacco possesses the 
noncommercial characteristics which subject it to a higher duty, 
the examination should be full enough to insure accuracy, which 
thia examination seems to hâve failed to do. 

Décision of the appraisers reversed. Ail should be reliquidated 
at 35 cents, as the government has not by compétent proof shown 
that any single baie of it was 75-cent tobacco. 
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BtrlitSet al. T. BliHÀEÇT, Collector. , f 

(Circuit Court, S. D, New York. October 10, 1893.) ' ' 

CusTOMS DuTiBs—Ci/A8BiFicÀTioiT—"CANDiKD Citron." :, 

Candied citron, belng the rind or peel of the citron fruit prepared by 
pickling In strong brlûe, then cutting tlie fruit into halyes 'or quàtters, 
and soaking in fresh water to extract tlie brine, afterwards boiling in 
sugar syrup until the fruit is thorougWy saturated witb tlié sugar, tbere- 
af ter drying the same iintil the ^rùp bas drained ofiC, and then glazing the 
fruit with another préparation of sugar, the article when so flnished and 
imported being In a soft and semitransparent condition, and packed in 
d^unis or boxes,— &eid prpperly dutlable as classifled by the défendant, 
collector of customs àt the port of New York, as "fruit In sugàr," at 
35 per cent, ad valorem, imder Schedule G of the tarifC act of March 3, 
1883, (Tarife Ind., New, par. 802,) providing for "comfits, sweetmeats, or 
fruits preserved In sug^r, - spirlts, syrup, or molasses, not otherwise speci- 
fled or provided for in; this act, and jellies of ail kinda, thirty-flve per 
centum ad valorem," atid not duty free as "dried fruit," under the provi- 
sion of the free list of said tariff act, (Tarife Ind., New, pari 704,) which is 
as lollows: "Fruits, green, ripe, or dried, not specially enumerated or 
provided for In this act" 

At Law. 

Action brought by the plaintifïs, importers, againgt the défendant, collector 
of customs at the port of New York, to recover the amouht of an alleged 
overpayment of duties on certain merchandlse imported by the plaintiffs 
during the months of May, July, and September, 1889, which merchandise 
was clàSslfled for duty by the défendant collector, as "fruit in çugar," at .35 
per centum ad valorem, under the provisions of Schedule G (Tarife Ind., 
New, par. 302) of the tariff act of March 3, 1883, which is as folloWs: "302. 
Comflts, sweçtpieats, or fruits preserved in sugar, spirits, sirup, or molasses, 
not otherwise ^pecified or provided for In this act, and jellies of ail kinds, 
thirty-flve tJer éentum ad valorem." Against this classification the plaintifCa 
duly protested, claiming that their merchandise was duty free, as "dried 
fruit," under thQ provision of the free list of the same tarife act, (Tarife Ind., 
New, par, jTO*,) which is as follows: "704. Fruits, green, ripe, or dried, not 
specially eflimieràted or provided for Ih this act." 

Thereafter plaintifCs duly appealed to the secretary of the treasury, who 
affirmed the décision of the collector. The présent siût was duly commenced 
within the ps^rlod provided by law for the recovery of the amounts of duties 
alleged to havié .been overpaid. On the trial it was shown by witnesses 
for the plaintiffs that the merchandise In question was prepared from the 
citron friiit grown in Italy; that the fruit, when gathered, was at once put 
into a strong pilckie of brlne, and kept therein often for a perlod of months; 
that, after!;8uch pickling* the fruit was eut into halves or quarters, and thor- 
oughly soaked In fresh water, so as to entirely exclude the brine; that the 
next process was boiling the fruit in a syrup composed of sugar and water; 
that, after such boiling, the pièces of the rind or peel were placed upon 
shelves, so that the syrup might drain off, and leave the fruit comparatively 
dry; that the concludlng process of manufacture was the glazing of the fruit 
by a further application of sugar, leaving the article in a soft, semitrans- 
parent condition, and thoroughly saturated with sugar, although none of the 
syrup rematned in a liquid state In the packages or dnims in which the mer- 
chandise was packed for the market. A number of witnesses were produced 
by the plaintiffs from the wholesale trade In this country dealing in this arti- 
cle, whose testimony tended to show that the goods were known in trade and 
dealt in as "candied citron" or "Leghorn citron," and were regarded as com- 
ing within the gênerai class of "dried fruits," and designated under that 
class in certain well-knovm trade journals. Some testimony was also offered 
In behalf of the plaintiffs that the terms "comfits" and "sweetmeats" were 
restricted in trade to fruits or articles of confectionery, and did not include 
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the candied citron In question; also that "preserved fruits" or "fruits pre- 
served in sugar" included in ttie wliolesale trade only ttie class of articles 
put up in. bottles or jars witia liquid syrup, and in a condition to be used upon 
tlie table without further culinary or other préparation; tliat the "candied 
citron" in question was never used except as Introduced into calces, pies, or 
otlier pastries, and subject to a fm^ther process of cooking In sucli use. 

On behalf of the défendant .the testimony of several witnesses from the 
Wholesale trade was produced, tending to show that the term "dried fruits," 
as understood in trade at the date of the passage of the tarife act, included 
properly those fruits which had been subjected only to a process of drying 
or dessicating either by natural or artifloial heat, such as apples, peaches, 
plums, raisins, flgs, and the Uke, and did not include the "candied citron" 
In question, which, although partially dried, was in reality a fruit which had 
been and was preserved by a treatment in sugar, known and generally 
dealt in commercially by the tenus "candied citron" or "Leghorn citron;" 
that the terms "<;omflts" and "sweetmeats" had no restrleted trade meaning 
other than the commonly understood meaning of those words as given in the 
dlctionaries; and that the description "fruits preserred in sugar" lilcewise 
had no restrleted trade meaning conflning that term to any particular kind 
or class of fruits, the préservation of which was insured by the présence of 
sugar in liquid form or otherwlse. 

At the close of the testimony motions for a direction of a verdict were 
made by plaintiflfs and défendant respectively, and denled by the court. 

Comstock & Brown, for plaintiffs. 

Edward Mitchell, U. S. Atty., and James T. Van Rensselaer, Asst. 
U. S. Atty., for défendant. 

LACOMBE, Circuit Judge, (charging jury.) Tlie collecter of the 
port laid upon this article a duty of 35 per cent. The importera 
claim that he was wrong in so doing, and that the article should 
pay no duty, and in support of their contention they referred to a 
paragraph in the free list, (par. 704,) which reads: "Fruits, green, 
ripe, or dried, not specially enumerated or provided for in this 
act" Now, this article is a fruit, and it is dried; therefore it would 
be within the gênerai désignation of that paragraph, unless tes- 
timony should satisfy you that the phrase "dried fruits" had ac- 
quired some particular trade meaning, which excluded this particu- 
lar article. 

The first question, then, for you to détermine is this: whether 
there is in the trade and commerce of this country which deala 
in articles like this such a spécial meaning for the phrase 
"dried fruits" as will exclude this citron. If you reach that con- 
clusion, then (the article not being within the paragraph under 
which the plaintiffs seek to classify it) your verdict must be for 
the défendant. If, howerer, you reach the conclusion either that 
there is no trade meaning for the phrase "dried fruits" which ex- 
cludes citron, or that there is some trade meaning to the phrase 
"dried fruits" which includes citron, you still hâve another ques- 
tion to pass upon. The paragraph I hâve read, you will notice, 
is qualified with a proviso. It is: "Fruits, green, ripe, or dried, 
not specially enumerated or provided for in this act." So, although 
this citron be a dried fruit in fact, although you reach the conclu- 
sion that it is also a dried fruit in commerce, if it is specially pro- 
vided for elsewhere in the tariff act, then it is that spécial provi- 
v.59F.no.7— 49 
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sioh that we must turn to fou its rate: of duty. The government 
daims that it is provided for specially under paragraph 302, which 
reads: "Comflts, sweetmeats, or fruits preserved in sugar, spirits, 
syrup, or molasses, not otherwise specified or provided for in this 
act." 

The second question, then, which you are to détermine is this, 
nainely, is this article within the trâde meaning of that particular 
phrase, that particular enumeratiôn, "comflts, sweetmeats, or fruits 
preserved in sugar?" If you reach the conclusion that the article 
is, àccording to the commercial understanding of terms, included 
wlthin' that enumeratiôn, "comflts, sweetmeats, or fruits preserved 
in sugajp," your verdict must be fofthe défendant, hecause that is 
whât the collecter said it was. If, on the contrary, you reach the 
conclusion that it is not included in the understanding of trade and 
commerce and among commercial men who deal in thèse articles 
in the enumeratiôn "comflts, sweçitmeats, or fruits preserved in 
sugar," then your verdict inust be for tîie plaintiffs. In neither event 
will you concern yoursfelves with the amount of dollars involved, 
for that will be added to the verdict Your verdict will be either 
for the plaintiffs or for the défendant. 

The United States Àttorney: I ask your honor to charge further 
that if the jury flnds on ail the testimony — 

The Court: I will charge this: From the définitions which hâve 
been read hère from the dictionary it is apparent that if the dic- 
tionary is the final resort to détermine the meaning of the phrase 
of the tarifl act, this enumeratiôn of "comfits, sweetmeats, or fruits 
preserved in sugar" is broad enough to cover thèse articles; but 
I further charge that in the interprétation of tarifl acts, and in 
the construction of them, the dictionary is not the final authority. 
Tarifl acts are framed for the dealings of commercial men, and the 
régulations of the trade of the country; and if names and phrases 
hâve acquired a peculiar meaning in that trade and commerce, 
which is not the same as that of the dictionary, we are to be guided 
by the trade meaning, and not by the dictionary meaning. 

The United States Attorney: I ask your honor to charge that 
the presumption is that the collecter classifled them properly, 

The Court: I do so charge. The coUector is a public officer, 
and the presumption is that a public offlcer discharges his duty. 
It was his duty to classify thèse article? correctly. The case cornes 
into court, therefore, with that presumption, and it is for the plain- 
tiffs to satisfy you by a fair prépondérance of proof that there was 
spme error in the collector'a classification. 

Verdict for défendant. 
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MACKIB V. ERHARDT. CoUector. 

(Circuit Court, S. D. New York. October 6, 1893.) 

C0STOMS DuTiES— Ci-AssiFiCATroif— "Thompson's Patent Peunb Wine." 

So-called "Thompson's Patent Prune Wlne," being a compound com- 
posed principally of raisins and prunes crushed In water and fermented, 
to whlcli mixture aleohol was added after fermentation, to préserve the 
compound from souring and spoUing, the alcohol at the tlme of importa- 
tion varying between 146 and 16.28 per cent, by welght, %dd properly 
dutlable, as an "alcoholic compound," at two dollars per gallon for the 
alcohol contained therein, and 25 per cent, ad valorem under Schedule A 
(Tarife Ind., New, par. 103) of the tariff act of March 3, 1883, and not 
under section 2513, Rev. St Ù. S., as amended by the sald tariff act, at 
20 per cent ad valorem, as a nonenumerated manufactured article. 

At Law. 

Action against the collector of the port of New York to recover amount 
of duties aileged to hâve been paid In excess on importations of certain so- 
called "Thompson's Patent Prune Wine" entered by the plalntlff, Importer, 
at the port of New York during the months of July, August, and October, 
1889, whlch merQhandise was assessed for duty by the défendant collector 
as an "alcoholic compound," and duty assessed thereon at the rate of two 
dollars per gallon for the alcohol contained and 25 per cent, ad valorem, un- 
der the provisions of Schedule A (Tariff Ind., New, par. 103) of the tariff act 
of March 3, 1883, which is as foUows: "103. Alcoholic compounds, not other- 
wise specially enumerated or provlded for, two dollars per gaUon for the 
alcohol contained and twenty-flve per centum ad valorem." 

Against this classification the plaintiff duly protested, daiming the impor- 
tations to be dutlable under the provisions of section 2513, Eev. St. U. S., 
as amended by the tariff act of March 3, 1883, at 20 per cent, ad valorem, 
as a nonenumerated manufactured article. The importer duly appealed to 
the secretary of the treasiury, who afflrmed the assessment of duty by the 
coUector. From the testlmony of the manufacturer, taken by déposition, 
it appeared that the pnme wine In question was manufactured in Dublin, 
Ireland, by crushing raisins and prunes ta. water, allowing the resulting com- 
pound to ferment, drawing the llquld into casks, and depositing the same 
in bonded wharehouse, where a certain amount of alcohol was added to the 
mixture by the British excise or customs offlcers at the cost of and on behalf 
of the manufacturer; that about 6 per cent, of acohol was evolved by the 
fermentation of the raisins and prunes, and that this amount, together with 
the alcohol added by the British excise ofiBcers, was necessary to prevent 
the compound from further fermentlng and becoming sour and unmerchanta- 
ble; that the prime wine would not be a salable article wlthout the présence 
of the alcohol contained therein. It also appeared from the testimony that 
the llquor Was never used as a beverage in the nature of wine, but was em- 
ployed exclusively in mellowing and aglng whiskies and other liquors. On 
the trial It was proved by the chemist's reports fumished to the appraiser 
that the amount of alcohol contained in the merchandise as imported varled 
between 14.6 per cent, and 16.28 per cent by weight, and by volume between 
18.9 and 20 per cent. It was also shown by the testimony that this so-called 
"prune wlne" assimllated in many essential partlculars as to composition 
and use to the so-called "prune juice" of commerce. At the close of the 
testimony the United States attorney moved the court to direct a verdict in 
favor of the défendant, on the ground that the évidence showed the liquor 
to be an alcoholic compound, containing alcohol in large percentages; that 
there was no adjudicated case holding that any spécifie amount or percentage 
of alcohol was necessary to constltute the article an alcoholic compound; that 
if not an alcoholid compound, the merchandise was dutlable by similitude to 
"fruit Jiilce," under Schedule G (Tariff Ind. New, par. 301) of the tariff fict 
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ot Harch 8, 1883, and section 2499, Refv. St U. S., wblch, howeTW, coiild not 
be allowed lu this casç, inasmuch as tbls latter dAim was not raised bj the 
protests ot the Importer. 

Stephen G. Clarke, for plaintiff. 

Edward Mitchell, U. 8. Atty, and jiamea T. Van Eensselaer, Asat 
U. S. Atty., for défendant 

LAOOMBE, Oircnit Judge, (orally.) The phrase "alcoholio com- 
poundsj" In its ordinary signification, is sufflciently comprehensive 
to inclnde thèse articles. I hâve not heârd, in the case presented 
hère, ^nï&ciént, in my judgment, to warrant the conclusion that it 
is used. by congress in any other than its ordinary signification. 
It may be that thèse articles are otherwise specially enumerated 
and provided for in the act, but thete is no spécifie testimony to 
that effect, nor does the protest so claim. It simply claims that 
they are nonenumerated articles. It stands or falls by the phrase- 
ology of paragraph 103. I think the articles are alcoholic com- 
poun<ls, within the meaning of that paragraph, and shall direct a 
verdict for the défendant; 



DUFF MANUF'G 00. T. FOEGIR» 

(Oircnit Court of Appeals, Tliird Otrcoit Jauuary 23, 1894) 

No. 25. 

L Patents— LxMTTATiGK of Ci.aimb— Lifting Jacks. 

A patent wbose subject is "a lifting Jack," and the claima of which 
are restrlcted by the words "in a lifting Jack," cannot be extended so as 
to coVer an adaptation of the jacklng mechanlsm to the production of a 
horizontal flrcular motion, for the purpose of unscrcwing oU-wéll tools. 
67 Fed. 748, afflrmed. 

t. BaMB— InFRINGBMENT— EQtrrVALKîfTS. 

A horizontal, semlclrcular, immovable, toothed rack bar, along whioh a 
Jack Is made to travél by méans of the Jacklng mechanlsm for the pur- 
pose of tmscirewlng oll-well tools, is not the équivalent of a straight, 
toothed, movàble lifting bar in a lifting Jaçk. 

& Same— Limitation op Claiu. 

The Barrett patent, No. 312,316, for an improvement in lifting Jacks, 
is resti-icted to a Jack for Uftlng and not for produclng horizontal circular 
motion. 67 Fed. 748, afOrmed. 

Appeal f rom the Circuit Court of the United Btates for the West- 
ern District of Pennsylvania. 

In Equity. Suit by the Dufl Manufacturing Company against 
[William Forgie for infringement of patents. Decree for complain- 
ant. 57 Ped. 748. Défendant appeals. AfBrmed. 

James S. Kay, (Robert D. Totten, on the brief,) for appellant 
"William L. Pierce, (Jos. R. Edson, on the brief,) for appellee. 

Before DALLAS, Circuit Judge, and BUTLER and GREEN, Dis- 
trict Judges. 

GREEN, District Judge. The bill of complaint in this case waa 
filed by the appellant, as complainant, to restrain an alleged in- 

*Rehearing denied. 
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fringement of certain "jacking mechanisms" wMch it was charged 
had been inTented by one Josiah Barrett, and for wMch h.e had ob- 
tained three letters patent. The flrst was granted February 17, 
1885, and is numbered 312,316; the other two were granted July 
14, 1891, and are numbered, respectively, 455,993 and 455,994. 
Thèse letters patent ail relate to "improvements in lifting jacks," 
and they hâve been duly assigned by the patentée to the complain- 
ant and apgellant in this suit. The court below in determining 
the issues in this case, for reasons fuUy stated in its very exhaust- 
ive opinion, came to the conclusion that, so far as the latter two 
patents were concerned, the devices made and used by the défend- 
ant were inf ringements, but that, as to the letters patent earlier in 
date, the claims were by their phraseology so narrowed in mean- 
ing and restricted in application that the devices made by the de^ 
fendant must be regarded as wholly outside the limit of their op- 
ération. In accordance with thèse conclusions a decree was had, 
and from so much of that decree as denied the infringement of the 
earlier letters patent, this appeal has been taken. 

The only question, therefore, before this court is, does the me- 
chanical device which the défendant has been manufacturing and 
using, and the admitted purpose of which is to screw together and 
to unscrew oil-weU drilling tools, infringe any of the claims of pat- 
ent in question, No. 312,316. This patent deals, in terms, with 
"lifting jacks;" and the inventor déclares, in the spécifications, that 
he has invented a certain new and useful improvement in such ma- 
chines, which has for its object, and which accomplishes for the 
first time siiccessfully, a continuons movement of the "lifting bar," 
a most material part of the jack, by up stroke or down stroke of the 
operating lever. 

The patentée, throughout the spécification of the patent and in 
every claim therein, invariably characterizes his invention as an 
improvement for a "lifting jack." There are seven distinct claims 
in the patent, and each one is prefaced with the words "in a lifting 
jack," etc. In ail the claims, save one, he limits his invention 
still further by the use of the words "a toothed lifting bar," as 
descriptive of a material part of his invention. In construing thèse 
claims the court below held that they necessarily limited the im- 
provement invented to a mechanism known as a "lifting jack," — 
that is to say, a jack whose chief, if not sole, operative purpose was 
"to lift;" that, as the device or jack manufactured and used by the 
défendant was not capable of lifting, nor did it, indeed, lift ver- 
ticaUy, but in opération rather moved or pushed horizontally only, 
it could not fairly be adjudged to be included within the descriptive 
words of the claims, and hence was not an infringement. 

This position, as taken by the court below, seems to be impreg- 
nable. It is the chief office of a claim to particularize and limit 
the monopoly of use which is secured to the inventor by the letters 
patent. Within the limits which are by the claim marked out and 
definitely estabUshed as the scope of the invention, no one can ven- 
tupe to intrude without becoming a trespasser upon the exclusive 
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pights' secured t» the inventor^ The very purpoSe of a claim is to 
establish the Une of démarcation between a permissive and lawful 
tige and the forbidden and itmlawM use. In its scope, its opera- 
tlYè power, its comprehensive effect, the public hâve no less interest 
than the inventor. In draf ting a daim the applicant for the grant 
Of a monopoly is directly dealing with the rîghts of the public, and, 
in sudi cases, strictness, rather than elasticity, of construction must 
obtain. The language by which the comprehensive boundaries of 
a claim are to be made distinctive and clear lies wholly within the 
sélection of the inventor. He alone may choose the words to de- 
scribe and particularize his invention. When chosen and used, 
such words must be held to be binding upon him. 

Applying thèse elementary principles to the claims of the letters 
patent under considération, the conclusion reached by the court be- 
low is inévitable. The learned judge who delivéred the opinion of 
the court says: 

"The words emplôyed (la spécification and claims) ail show that the only 
species of mechanism, power, or application in mlnd was In an up and down 
motion, thftt it was adapted to a lifting jack, and that the patentée had no 
purpose to apply It elsewhere. There Is not the remotest hint In spec^ifica- 
tlon or claim of its application to any other f orm of mechanism or variety 
of jack. * * * What he claimed he should be aUowed, in letter and in 
spirlt; what he did not claim, either In letter, spirlt, or suggestion, he must 
be held to hâve abandoned." Manufacturing Co. v. Forgie, 57 Fed. 748. 

And upon the flnding that the device of the défendant (appellee) 
was, in no sensé of the word, or in mechanical function, a lifting 
jack, there was judgment of noninfringement This seems to be 
an end of this case. But on the argument of the appeal it was 
most strenuously contended by the counsel for appellant that, in 
view of the circumstances of this case, as well as of the gênerai no- 
menclature and state of the art, this construction of the claims of the 
letters patent was too strict, and worked great injustice. The in- 
sistment was that the tenu "lifting jack" had lost its original re- 
stricted and spécifie meaning, and had taken on the broader com- 
prehensiveness of a generic tenu; that, in fact, it comprehended 
in the art ail "jacks" in which the mechanical génération and pres- 
sure of force were similar to the jack in question ; that the device 
which the défendant had been manufacturing and using was, in 
very truth, the jack invented and adapted by Barrett; and that the 
sole altération made by the défendant was to be found only in a 
change of position of the jack itself. Instead of standing upright, 
it was placed upon its side, and operated in that position; the re- 
suit being that a "jack" technically known as a "lifting jack" be- 
came, witiiout altération, capable of moving or pushing horizontally. 

If this contention was in thorough harmony with the facts, it 
would undoubtedly hâve grèat weight. If the novel use be simply 
a double use, infringement is not thereby escaped. But, before it 
be conceded that this is an example of "double use," it must be re- 
membered it is an absolutely essential ingrédient of a double use 
that the alleged infringing device or mechanism must be identical 
with the patented invention. The facts in this case seem to show 
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tliat such identity in the devices of thèse parties does not exist. 
The chief design of Barrett's invention was to obtain a continuons 
movement of the "lifting bar," progressively or retrogressively, by 
the upward or downward movement of the lever of the jack. Now 
the function of the "lifting bar" was to transmit force, generated by 
the jack, to the object which was to be lifted, or, to speak more 
broadly, to be moved. In the opération of the jack it became and 
was, indeed, quite as important as any other part of the mechanism. 
The mechanism of the jack, other than the bar, is conflned within 
a flxed structure and practically inimovable. The liïting bar alone, 
by its steady progressive pressure against the object to be liftçd or 
moved, accomplished the desired resuit. To maintain constant pres- 
sure against a moving object the bar must necessarily be movable; 
and it was to invest this movable lifting bar with a rétrograde, as 
well as an advancing, action that the somewhat complicated com- 
bination of lifting bar with pivotai levers, prawls, spring-actuated 
levers, and movable plates was made by Barrett. Eliminate from 
this mechanical combination the movable "lifting bar," and the in- 
vention of Barrett would be stripped of eiiiciency and power. So 
far as accomplishing the work it was intended to do, it would be a 
complète failure. 

New it cannot be denied that in the mechanical device manu- 
factured and used by the défendant there is no "lifting bar;" but 
the jack, wanting a lifting bar, is itself movable. When in opéra- 
tion it moves or travels upon a ûxed and permanent rack bar. This 
rack bar is semicircular in shape and, viewed sectionally, not un- 
like the rail known as a T rail. Its purpose is to afford to the 
prawls of the operating lever the support sufficient to generate 
power, actuating the jack itself; and as it was necessary in the ap- 
pellant's jack that the lifting bar should, to accomplish its work, 
be movable, equally is it necessary in the defendant's device that 
the rack bar, to fulfill its part in ttie scheme, should be immovable. 
The aim of the one was readily to communicate force; the design 
of the other was positively to resist force. From this brief descrip- 
tion it is apparent that in the defendant's device there is whoUy 
wanting the "lifting bar" of the appellant's jack. Nor is it under- 
stood that this is seriously disputed, but the insistment is that the 
rack bar of the defendant's device is simply an équivalent for the 
"lifting bar" of the appellant's jack. 

We cannot assent to this proposition. An équivalent, in the law 
of patents, is deflned to be "any act or substance which is known 
in the arts as a proper substitute for some other act or substance, 
employed already as an élément in an invention, whose substitution 
for that other act or substance does not in any manner vary the 
idea of means. It possesses three characteristics: (1) It must be 
capable of performing the same oflSce in the invention as the act or 
substance whose place it supplies; (2) it must relate to the form of 
embodiment alone, and not affect in any degree the idea of means; 
(3) it must hâve been known in the arts, at the date of the patent, 
as endowed with this capability." 1 Kob. Pat. § 247. Gompared 
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with th.© lifting bar of Barrettes, jack, the racle bar of the defend- 
ant's derice possesses neither one of tbese necessary characteristics. 
It cannot perform the oflce of the lifting bar; it does affect and 
vary the idea of means; it was not known in the arts, at the date 
of the patent, as an équivalent for the lifting bar. Certainly, it 
would hâve demanded an especially vivid imagination to find for a 
toothed lifting bar, necesaarily movable and perfectly straight, 
whose purpose it was to transmit power when generated, an équiv- 
alent in a rack bar, semicircular in shape, permanently immovable, 
whose purpose'it was to aid in the génération of power, by its ré- 
sistance to force. 

It is impossible, then, to yield assent to the proposition that the 
two bars are simply équivalents. It foUows that the device of the 
défendant is not the device protected by the letters patent under 
considération, and consequently the chargé of infringement faUs. 
The resuit is that, upon both grounds discussed, the judgment be- 
low is affirmed. 



LAMSON CASH EY. 00. v. GODEHARD et al. 
(Circuit Court bf Appeals, Eightli Circuit. January 29, 1894.) 

No. 283. 

1. Patbnts — Limitation of Claims— Cash Carriers. 

In a patent for a store-service apparatus, a daim for "a way or ways," 
comblned wlth desCribed carriers and propelling devices, must be limlted 
to a way consistlng of two or more wires, wben the patentée states in 
the spécifications that he uses "two or more fine wires," to avoid enumerat- 
ed objections to a single wlre, and the state of the art is such as to pre- 
clude a broad Interprétation Of the clalm. 

2. Same. 

This limitation cannot be removed by any inf erence as to a broader In- 
tent in the use of the words "way or ways" which may arise from the 
fact that the limitation Is expressly Incorporated into a subséquent clalm, 
when tbe latter dlffers in other respects from the one In question. 
8. Samb— Infringement. 

The Hayden patent, No. 303,006, for a store-service apparatus, is limited 
to a way composed of two or more wires, and is not infringed by a de- 
vice made under the McCormick patent. No. 399,428. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

In Equity. Suit by the Lamson Cash Eaîlway Company against 
Herman Godehard and OUie Stevenson for infringement of patent. 
BiU dismissed. Complainant appeals. Affirmed. 

J. Steuart Rusk, (Edwin C. Gilman, M. B. Philipp, H. T. Munson, 
M. H. Phelps, W. P. Douthitt, Howell Jones, and Eankin Mason, on 
the briéf,) for appellant 

J. W. Deford and C. N. Sterry, for appellees. 

Before CALDWELL, Circuit Judge, and THAYEE, District Judge. 

THAYER, District Judge. This is an appeal from a deeree dis- 
nvis^ing a biU of complaint in a suit which was commenced by the 
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appellant in tlie circuit court of the United States for the district of 
Kansas for the purpose of restraining an alleged infringement of 
letters patent No. 303,006, which were issued to Harris H. Hayden 
on August 5, 1884, and hâve since been duly assigned to the appel- 
lant. The invention relates to a mechanical contrivance, now much 
in use in large stores, whereby a small réceptacle, fitted with grooved 
wheels, is made to run on a wire from one point to another, usually 
from the sales counter to the casMer, for the purpose of carrying 
cash or small parcels. The alleged infringing device, which is used 
by the appellees, is made in strict conformity with the spécification 
of United States letters patent No. 399,428, which was issued to 
Charles W. McCormick on March 12, 1889; but it is contended by 
the appeUant that the McCormick device embodies aU of the élé- 
ments of the combination covered by the flrst and second claims 
of the older patent issued to Hayden, and that it is an infringement 
of the Hayden patent. The mechanical contrivance described in 
eaeh of said patents consists of a wire way or track, a small récep- 
tacle or carrier provided with wheels, which is intended to run 
without friction on said track, a propeller at each station, so ar- 
rangea as to strike the carrier and give it an initial velocity, and 
a cord depending from each station, whereby the opéra tor is ena- 
bled, by a sudden puU, to force the propeller against the carrier 
and impart motion. In the Hayden device the propeller is simply 
a perforated block or slide which moves freely on the wire way. 
A cord attached to the f orward end of this slide, thence passing over 
a stationary puUey some distance in advance of the slide, thence 
doubled back over another stationary pulley at the rear of the slide, 
and depending to the counter, enables the operator, by a sharp pull 
on the cord, to force the sliding block against the carrier with such 
momentum as will send it to its destination. McCormick's patent 
shows a somewhat différent contrivance for imparting motion to the 
carrier. It may be described with sufficient accuracy as foUows: 
Two hoUow tubes extend forward for some distance from the sta- 
tion, forming a figure like the letter V. The wire way is attached 
to the station at the angle formed by the junction of thèse tubes. 
An endless cord, moving on pulleys flxed at both ends of tliese 
tubes, passes through the tubes and across the wire way at right 
angles therewith. The ends of this cord dépend to the counter 
from the inner end of the tubes, where they unité, so as to be within 
easy reach of the operator. The endless cord is attached to a 
movable slide on the wire way where the cord crosses the wire. 
When the device is ready for use, the slide is drawn back to the 
station, and the cord becomes bent or curved like a bowstring. 
By a sharp pull on the depending ends of the cord the slide is drawn 
forward on the wire way untU the cord becomes straight or tant, 
and, coming in contact with the carrier, sends it to its destination. 
McCormick also employs springs to clasp and hold the carrier in 
place before its discharge. Thèse springs are so arranged as to im- 
part to the carrier some momentum in addition to what it receives 
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from th,f slide. In the McCormick device, also, the motion of tlie 
slide and the carrier is constantly accelerated from the time they 
begin to move until the bowstring becomes taut, the resuit belng 
that the momentum of the carrier is greatest at the instant it leaves 
the slide. 

It is contended by the appellant that the mechanism employed 
by McCormick for imparting motion to the carrier is merely a me- 
chanical équivalent for the mechanism employed by Hayden for ac- 
complishing the same object» and that aU of the éléments described 
in Hayden's flrst and second claims, namely, the wire way, the 
carrier designed to move thcreon, the propeller or slide for pushing 
the carrier, and the depending cord attached to the propeUer, are 
found in the McCormick device, and substantially in tiie same rela- 
tion to eaeh other. On the other hand, it is insisted by the appellees 
that the devices employed by McCormick to impart motion to the 
carrier are radically différent from those described and employed by 
Hayden; furthermore, that the wire way covered by the Hayden 
patent is limited to a way consisting of "two or more fine wires 
arrangea parallel to each other," whereas McCormick emnloys 
but a single wire to form the way or track. In the Hayden patent 
the flrst claim is stated in the following language: 

"la a store-service appai'àtus, the comblnntion, with the way or ways, of 
qne or more carriers, propelUng devices constructed to push the carriers 
and appliances, substantially as described, extending from the propelling 
devices to the operator's desk, whereby said propelling devices may be moved 
by the Operator to Impart Initial movements to the carlers, substantially as 
set forth." 

The second claim differs somewhat from the first in phraseol- 
ogy, but it embraces the same éléments. Thèse are confessedly 
combination claims covering the same arrangement of parts or de- 
vices, each of which is individually bld; and it goes without say- 
ing that the appellees cannot be held liable for an infringement 
unless they use the combination as an entirety. It is admitted 
that the app^ees only make use of a way or track consisting of 
a single wire; hence it is important to détermine whether, upon 
a true construction of Hayden's spécification, his flrst and second 
claims should be limited to a combination containing, as one of 
its intégral éléments, a track composed of two small wires placed 
side by side. It may be conceded that the claims of the patent 
do not State that thè track is composed of two wires, but the lan- 
guage employed is as appropriate to describe a track consisting 
of two wires as a track consisting of one wire. Indeed, if the 
claims are read in connection with the spécification, a very nat- 
ural View would be that the phrase "a way of ways" was intended 
to show that the track referred to was composed of two wires, 
and for that reason might be appropriately spoken of either as a 
"way or ways." The Spécification in this instance is the most re- 
liâble guide in determining what the patentée intended to claim 
and is entitled to hoW. We find in this speciflcation two signifi- 
caot passages, which îèave little room for doubt that he regarded 
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the use of two small wires in forming the track as one of the es- 
sential feature» of Ms invention. In his gênerai description of 
the invention tlie patentée says: 

"My invention conslsts in certain Improvements In store-service apparatus, 
fully described liereinafter, whereby to propel the carriers, facilitate their 
manipulation, and secure a better way tlian is afforded by the single wire 
ways heretofore used." 

In a subséquent paragraph of the spécification he points out the 
objections to a track consisting of one wire, and the advantage of 
using two wire», in the foliowing manner: 

"Where wire ways are used as heretofore constmeted, each of a single 
wire, the carriers are apt to bave an objectionable oscillating motion, and a 
breatdng of a wire results in a fall of the carrier, and Injiu-y to persons or 
showcases, necessitating the use, for safety, of wlres that are objectionably 
heavy. To avold this I mal^e the way of two or more fine wlres, t, t, ar- 
ranged parallel to each other, and each of the same length." 

The drawings attached to the spécification, exçept those which 
were not intended to show the précise formation of the track, 
aiso clearly indicate the use of two wires, and there is not a Une 
in the spécification which will warrant the inference that the in- 
venter ever contemplated the use of a track consisting of a single 
wire, which he had declared to be objectionable for the reasons 
above stated. 

In arriving at a construction of thèse claims, the state of the 
art, as well as the spécification, is also entitled to much consid- 
ération; for, if Hayden was a pioneer inventer, the claims of his 
patent are entitled to a more libéral interprétation than should 
be accorded to them if he followed closely in the footsteps of oth- 
ers, and merely made an improvement, not invoMng a high order 
of invention, in a device that had already corne into use. Machine 
Co. V. Lancaster, 129 U. S. 263, 273, 9 Sup. Ct. 299; McCormick v. 
Talcott, 20 How. 402, 405; Eailway Co. v. Sayles, 97 U. S. 554, 556. 

The record shows that at least four or flve patents had been 
granted for store-service apparatus, commonly called "cash car- 
riers," before the date of Hayden's application for the patent in 
suit. In one of thèse patents the device shown consists of an 
endless wire moving over stationary puUeys or wheels located at 
the respective stations, by means of which the carrier is trans- 
ported, either by turning one of the wheels by hand, or by pulling 
a cord wrapped round the axle. In another device the carrier 
employed appeat-s to be a hoUow bail, made in two sections, which 
is flrst raised by an elevator to an inclined track, and thence 
roUed to its destination by force of gravity. Two other patented 
devices, which antedate the Hayden invention, consist of a level 
wire track along which the carrier runs on wheels, as in the Hay- 
den and McCormick patents, but motion is communicated to the car- 
rier by releasing a coUed or compressed spring, against which the 
carrier is placed. The foregoing brief description of thèse several 
devices will sufâce to show that a very considérable advance had 
been made in the art of constructing cash carriers before Hayden 
tumed his attention in that direction. He was not the first to 
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conçoive the idea of transportÏBtg cash or small parcels from one 
point to laaother in a store by means of a carrier ninning on a 
tant wire; he simply aided in perfecting the détails of the mecb- 
auism by whichi tliat object is now accomplislied. He may bave 
bçen, and doubtless was, tbe first to devise a convenient means of 
imparting an initial velocity to the carrier, proportioned to the 
distance it has to traverse. The mechanism contrived for that 
purpose, consisting of the propeller and depending cord so ar- 
ranged as to give the carrier any desired initial velocity, was evi- 
dently an improvement on the spring, Which imparted a uniform 
velocity. But the improvement in this respect does not appear 
to us to hâve required a high d^ree of ingenuity or mechanical 
skUl, in View of the then state of the art, and we think, therefore, 
that Hayden is not entitled to a broad construction of.his claims, 
but that he should be limited to a combination consisting of such 
parts or éléments as he has explidtly described in his spécifica- 
tion. As we hâve above shown, the spécification and drawings 
clearly çontemplate the use of a traCk consisting of two small 
wires placed side by side, and this limitation enters into the claims 
by necessary implication. EoUer-Mill Co. v. Walker, 138 U. S. 124, 
133,11 Sup, CL 292; Oaster Co. v. Spiegel, 133 U. S. 360, 3C9, 10 
Sup. et. 409; Bragg v. Fitch, 121 U. S. 478, 483, 7 Sup. Ct. 978; 
Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274; Sharp v. 
Eiessner, 119 U. S. 631, 7 Sup. Ct. 417. It was suggested on the 
argument that the construction of claims 1 and 2, last indicated, 
ought not to be adopted, because of the language employed in the 
flfth claim. This claim is as follows: "(5) The combination of the 
way consisting of two parallel wires or cables on the same plane, 
and a duplex tightening de vice, substantially as speciûed." The 
argument seems to be that, because a way consisting of two wires 
is expressly described in the flfth claim, a différent species of way 
was intended by the language employed in the first and second 
claims. It wUl be observed, however, that the combination cov- 
ered by the fifth claim is one consisting of only two éléments, 
namely, the way and duplex tightening device. This claim is 
not rendered meaningless or inoperative by the limitation which 
we are diSposed to place on the word "way," as used in the first 
and second claims. We think, therefore, that no inference arises, 
from the language employed in the flfth claim, that the patentée 
intended that the word "way," as used in the first and second 
claims, Should bave a broader signification than he had himself 
given to it in the flfth claim. At ail events, the argument based 
on this ground is not of suffi cient weight to overcome the limita- 
tion of claims 1 and 2, which seems to be rendered necessary by 
the language of the spécification. The resuit is that we hâve been 
constrained to hold that the proof faUs to disclose an infringement 
of the Hayden patent, inasmuch as the appellees use a track con- 
sisting of a single wire; wherefore, without considering the other 
questions that hâve been suggested and discussed, the decree of 
the circuit court must be afSrmed. 
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CORSER T. BRATTLEBOBO OVBBALrli CO. 

(Circuit Court. D. Vermont Octobér 13, lS93.) 

1. Patents pob Ii^ventions— Infbiugembnt— Prbliminaby Injunction. 

Where, in a suit for the infringement of a patent, it appears tliat the 
improvement Is novel and useful, that the patent has been generally 
acQuiesced in, and that the person who took the device to défendant, and 
uses it for Mm, used it formerly in the employ of the plalntlfC, there is a 
sufBcient presumption of validity to warrant the granting of a preliml- 
nary injunction, 

2. Samb— Pmok Use ob Knowledge— How Shown. 

The alAdavit of a thlrd person, statlng merely that he showed the plain- 
tifC how to make the improvement upon which his patent is based, does 
not show such prior knowledge or use as will defeat the patent, and 
hence it does not ralse such a doubt as to defeat the motion for a pre- 
liminary injunction. 
8. Saue. 

No. 372,062, for combined buckle and buttonhole of métal, having an 
offset forward to rest upon the upper edge of the button to prevent un- 
buttoning, presumed valid upon application for a preliminary injunction. 

In Equity. On motion for preliminary injunction. Suit by 
Brackett G. Corser against the Brattleboro Overall Company for the 
infringement of plaintiff's patent Motion granted. 

E. L. Waterman, for orator. 
Kittredge Haskins, for défendant 

WHEELER, District Judge. Thîs suit is brougM upon patent 
No. 372,062, dated October 25, 1887, and granted to the orator, for 
a combined buckle and buttonhole of métal, having an offset for- 
ward to rest upon the upper edge of the button to prevent un- 
buttoning, and has been heard upon a motion for a preliminary 
injunctioiL This improvement, fdthough small, seems to be suffl- 
ciently novel and useful to support a patent The défendant ad- 
mits making use of the same thing. The patent alone would not 
■warrant a preliminary injunction for this infringement; but the 
patent appears to hâve been acqulesced in generally, and to hâve 
been operated under, with the orator, by the person who took 
It to, and makes use of it for, the défendant. This adds suiSciently 
to the presumption of validity to warrant a preliminary injunction 
without any express adjudication of validity. The answer sets 
up prior knowledge and use of one Churchill, whose affldavit is 
produced, stating that he showed the orator "how to make an 
offset in the loop by bending the wires composing the loop," and 
that the offset of the patented articles "is the identical change 
suggested" by hlm. An answering affldavit of the orator states 
that Churchill's suggestion was of an inward bend of the wires, 
and not of this offset. This contradiction might raise sufficient 
doubt to defeat this motion if what Churchill says he did would 
defeat the patent. The conception of an invention is not making 
it; the embodiment of it is. The orator produced this invention; 
Churchill did not According to his statement, as understood, 
he merely made a suggestion which, perhaps, forwarded it This 
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idea wonld not be such prior knowledge or use as, wlthin the 
statutes, would defeat a patent i Gayler v. Wilder, 10 How. 477; 
Cofan V. Ogden, 18. WM- 120. Upon the undisputed facts of tliis 
case as it now stands, the orator seems to be entitled to the pré- 
ventive ïelief of a prelifiiinary injonction against the use of this 
offset in the metallic buttonhole of tixis patent Motion granted. 



HENEY V. THE JOSIB et al. 

: (District Court, D. Rhode Island. Pebruary 9, 1894.) 

Admirait?— LiBKL—JoiNDBR OF Causes— In Rem and va Pbrsonam. 

A llbel against a vesseV allège tl^at she was owned "by J. and other 
pefsons to the Ubelants unknown;'* and It was sought thereln to recover 
money furnlshed for repairs "on the crédit of the owner and sald J.," and 
also poney advanced upon a cargo çonaigned by J. filone. HeW, that thèse 
claims coidd not be Jpllied, for the transactions ont of whlch they several- 
ly arose wete unrelated, and the ju^gP^ents In rem and In personam upon 
thèm, respectively, -would not affect the Same persons. 

In Admiralty. On exceptions to libel. Libèl by Archibald T. 
Heney against. the schooner Josie aûd othçrs for advances. Ex- 
ceptions sustaihed. 

This is a libel against the schooner Josie for money furnlshed to her mas- 
ter by the Ubelant for repairs and supplies, and also against John Jones and 
William Jones, copartners as Jones Bros,, and part owners of the schooner, 
to recoTer a snm of money, advanced by the Ubelant on a consignment ol 
plllng over and above the sum for whlch, the piling was sold. John DufCy 
clalms the schooner as master and part owner, and excépts to the libel— 
First, because. "in sald llbel a cause of action in rem is jolned with a cause 
of action In personam In .the same suit;" and, secondly, because "in sald 
llbel a cause of action, against the sald schooner Josie for repairs and sup- 
plies Is jolned with a cause of action for dèbt against Jones Bros, relating to 
a cargo of piling, and to pay for the same." 

W. G. Roelker, for libelant. 

First Two clalms in personam may be Jolned together. Second. If one of 
Ole clalma in personam be also a clalm In rem against the vessel and master, 
the vessel and ail are liable for the debt, and they may be jolned in the 
same libel, so f ar as the clalm against them is concerned. The court has en- 
ttre control Of its process, and wlll mold its decree In rem against the vessel 
80 as to apply only to so much of the clalm as is good against the vessel in 
rem. That, where the shlpmaster and owners are ail liable for the debt, 
they may, on principle, be jolned in the action, see Ben. Adm. §§ 393, 397; 
Betts, Adm. pp. 89, 99; Hen. Adm. pp. .S80-332; The Enterprise, 2 Curt. 317; 
The Monte A., 12 Fed. 331; The Clatsop Chlef, 8 Fed. 163; The J. F. Warner, 
22 Fed. 342; 630 Quarter Casks of Shen-y Wlrie, 14 Blatchf. 517; The Zeno- 
bla, 1 Abb. Adm. 48. 

E. P. Carver, for claiinant 

OARPENTER, Distriqt Judge. The gênerai principle is that 
sçveral issues may be ii^ed in one action, when that course will 
promote the cause of justice, and conduce to the convenience of 
parties and of the court, and when no considérable inconvenience 
wUl arise thei*efrom. On this principle actions are sustained 
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against a défendant for several independent but analogoua claims, 
and also against sereral défendants for claims arising ont of the 
same transaction, where the claims themselves are analogous. On 
gênerai principles there is no reason why a libel both in rem and 
in personam should not be retained in cases wbere the matter 
cornes within the above définition, and where this practice is not 
forbidden by the rules of the suprême court. The présent case 
raises a différent question. The allégations of the libel are not 
entirely clear. The libel is entitled against Jones Bros, "and also 
against ail persons lawfuUy intervening for their interest in the 
said schooner;" and it sets out that the schooner is owned by per- 
sons "who are to the libelant unknown," and speaks of Jones Bros, 
as "owners of said schooner," and refers to supplies furnished to 
the schooner on the crédit of "Jones Bros, and her other owners," 
and on the crédit of "her owners and said Jones Bros." Keading 
thèse allégations together, it appears that the schooner is owned 
by Jones Bros, and other persons who are to the libelant unknown. 
There is therefore in this case neither a unity of parties, nor a 
unity of cause of action, which would justify a joinder of action. 
The two claims arise f rom two unrelated transactions; and the 
only other ground on which the action ought to be maintained 
would be that the judgment in rem would aflect the same persons 
against whom the judgment in personam would go, so that the 
persons interested in contesting the two claims would be the same 
in each case. But hère Jones Bros, alone are entitled to be heard 
on one claim, while they, with perhaps many others, holding, per- 
haps, nearly the whole interest, must be heard to contest the other 
claim. It is therefore a case of two whoUy unrelated suits com- 
bined in one action. An order will be made that the libel be dis- 
missed, with costs, unless the libelant shall within 10 days discon- 
tinue as to one action, or so amend the libel as to strike out one 
of the claims. 



HIGBEE V. NINBTÏ-SIX HUNDRED CASES TOMATOES. 

(District Court, D. Rhode Island. February 3, 1894.) 

Admiealtt— Practice— Patment into Court— Rights of Libelant. 

On libel for freight, where the clalmant pleads a tender, and pays the 
amount tendered into the registry of the court, the libelant Is entitled to 
an order for the payment of that amount to him before there Is any trial 
of the issue. Mayor, etc., v. Patten, 1 Cranch, C. C. 294, disapproved. 

In Admiralty. On motion for the payment of money paid into 
court Libel by Harry E. Higbee against 9,600 cases of tomatoes 
for freight. Motion granted. 

W. G. Roelker, for libelant 
S. O. Edwards, for claimant 

CARPENTER, District Judge. This is a libel for freight mohey, 
and the claimant^ in his answer, allèges a tender, and, in support of 
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thisi rallegation, has paid Into the registry of the court the sum 
of $470.70, being th.e amount of the alleged tender. The libelant 
now moves for an order for the payment to him of this sum. 
The claimant resists the motion, and cites Mayor, etc., v. Patten, 
l Granch, C. 0. 294. The whole report of that case is as follows: 

"Plea of tender, etc. Before trial of the Issue, Mr. Swann, for the plain- 
tiff, moved the court for leave to take out the money, and go on for the bal- 
ance of hls claim. 'Bsp. N, P. 161. The court thought the plaintifC could 
not take the money out, and then proceed for more." 

The case is certainly in point, but it does not appear to hâve 
been deéided on argument, and is therefore not strictly an au- 
thority; and I can perceive no reason on which it is based. The 
tender implies a consent on the part of the claimant that the money 
in court is the property of the libelant, and it therefore must be 
paid to him in any event, and there seems no reason why the 
payment should not now be made. If it be found that there was, 
in fact, a tender, and that the tender was for the full amount due, 
the claimant will recover costs, which, as in aU other cases of 
suits on claims ascertained to be unfounded, is taken to be full 
compensation. The principles laid down in 'Espinasse and the 
cases there cited seem to point to this conclusion, with which they 
are in no respect in conflict. There wiU be an order that the fund 
be paid to the libelant, after dedncting the fee chargeaUe by the 
clerk. 



THE JAMES ROY. 

HYLÀND V. THE JAMES ROY. 

(District Court, S. D. New York. February 13, 1894.) 

Admibaltt — ^ Peopbrtt in Possession oi" Assignée or Rkcbitbr — Attach- 

MENT BY Mars H AL. 

Property In the bands of an assignée for the beneflt of credltors, unlike 
property in the possession of a receiver, Is not in custodia legls; and one 
who has a maritime lien against it is not obliged to obtain the consent of 
a State court before arresting the property In the admirai ty. 

In Admiralty. On motion to set aside arrest of vessel by the 
marshal under process. Denied. 

Charles M. Stafford, for petitioner. 
Hyland & Zabriskie, for libelant 
Root & Clark, for the marshal. 

BEOWN, District Judge. The above libel was ôled on the 2d of 
February, 1894, to recover damages to the libelant's scow, through 
the aUeged négligence of the tug James Eoy while having the scow 
in tow on the 23d day of November, 1893. Upon process in rem 
the marshal, on the 2d of February, arrested the tug and took her 
into his custody. The pétition avers that the owner of the tug on 
the 16th day of December, 1893, made a gênerai assignment for the 
beneflt of his creditors, -fl^ithout préférence; that the assignment was 
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duly recorded, an approved bond given by the assignée, and an in- 
ventory flled — ail in accordance with. the New York statute of 1877, 
and the amendments thereto; and that possession of the tug was 
taken by the assignée, who held the same at the time she was 
taken from him by the marshal. The petitioner prays that the tug 
be discharged from arrest, on the ground that she was virtually 
in custodia legis, and therefore not liable to arrest by the marshal 
under process of this court. Taylor v. Carryl, 30 How. 596. 

Under the laws of this state, the county courts, and the suprême 
court, hâve concurrent summary jurisdîction upon pétition to 
supervise the conduct of assignées, to enforce the provisions of volun- 
tary assignments for creditors, and to settle and adjust the as- 
signee's accounts. This liability of the assignée to régulation, direc- 
tion, and control, does not in any sensé make such a voluntary as- 
signée, ipso facto, an officer of the court, like a receiver, a sherifE, 
or a marshal. The very faet that under the laws of New York 
there are two independent courts that may exercise this same super- 
visory power over assignées, is conclusive that the assignee's posses- 
sion of the assigned property is not of itself the possession of either 
court; since the same property cannot be in the possession of both 
courts at the same time, and the possession of either would exclude 
the other. 

There is, in truth, no foundation for the contention that the as- 
signee's possession is that of either court, untU after some definite 
prooeeding in the one court or the other has been taken to give 
the court possession of the property, as in other regular suits; and 
none such has been taken in this case. Under the state law the 
assignment is in no sensé a judicial proceeding, or any part of any 
judicial proceeding in insolvency, like an assignment in bankruptcy. 
The state court of appeaJs, in construing the state act, has repeatedly 
held that it has made no différence in the essential nature of the 
assignee's possession; and that the assignée "is merely the repré- 
sentative of the debtor." In re Lewis, 81 N. Y. 421, 424; In re Hol- 
brook, 99 N. Y. 539, 546, 2 N. E. 887; Eoberts & Co. v. Vietor, 130 
N. Y. 585, 598, 29 N. E. 1025. 

A receiver, on the other hand, is the représentative of the court 
that appoints him; his hand and his possession are those of tiie 
court. The suprême court of this state has held that the county 
court, notwithstanding the gênerai language of the act of 1877, has 
no authority to entertain summary jurisdiction of claims upon the 
property hostile to the assignée; but only of proceedings in aid of 
the trust; and that opposing claims must be enforced by regular 
action against the assignée. Potter v. Durfee, 44 Hun, 197; In re 
Witmer, 40 Hun, 64. The ordinary practice, moreover, to make 
such voluntary assignées parties défendant in foreclosure suits, 
without any application for leave to sue, is conclusive that the pe- 
titioner's contention has no récognition even in the state courts. 

In the fédéral courts this question has been repeatedly adjudi- 
cated adversely to the claim now mâde. IThe statutes of Michigan, 
v.59F.no.7— 50 
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wliidi iore more favorable to tlie petitioner's contention than the 
statutès of New York, hâve been held, on full considération and dis- 
cussion of the subject by tlie présent Mr. Justice Brown, in the case 
of Lehman v. Eosengarten, 23 Fed. 642, to présent no obstacle to 
suits inreplevin against the assignée in the fédéral courts. Various 
other cases are thiere cited to the same effect. 

The présent case is one of a maritime lien. The fédéral courts 
alone hâve jurisdiction to enforce such liens. "This jurisdiction," 
says Mr. Justice Brown, "cannot be ousted or Impaired by any pro- 
visions of the State law requiring creditors to appear before a state 
court and présent their claims. Suydam v. Broadnax, 14 Pet. 67; 
Hyde V. Stone, 20 How. 170; Bank v. JoUy's Adm'rs, 18 How. 503; 
Payne V. Hook, 7 Wall. 429; Chewett v, Moran, 17 Fed. 820, 822." 
While a receiver, appointed by a state com-t, or its sheriff, is in pos- 
session of the property subject to the lien, the marshal of this court 
will not interfère with tliat possession by an arrest of the property 
for the enforcement of the maritime lien, without the assent of the 
state court whose officer is in possession; because such a course 
would lead to irreconcilable conflicts between différent courts in 
the exercise of their lawful jurisdictions. Taylor v. Carryl, supra. 
But the state court in such a case bas no authority to adjudicate 
the maritime lien, or the maritime claim, without the creditor*» as- 
sent. It cannot compel the maritime créditer to come brfore it; 
nor can it sell the property f reed f rom the maritime lien. As the 
sale of any property by the state court while the property is sub- 
ject to an undefined, unadjudicated maritime lien, is highly disad- 
vantageoua and prejudlcial to the interest of the assigned estate, 
leave to sue in a court compétent to make a binding adjudication 
as regards such liens is usually given; though sometlmes leave is 
refused, apparently through misapprehension as to the lack of con- 
stitutional authority in the state court to sell and convey the prop- 
erty free from the maritime lien, or to abridge the creditor's con- 
stitutional right to enforce his lien in the fédéral court. When 
such leave is refused, the créditer, if he wishes to rely on his lien, 
must wait until the state court bas disposed of the property, and the 
créditer can then pursue his constitutional remedy in rem against 
the property, without regard to the proceedings in the state court. 

As respects the validity of an arrest of property, as between dif- 
férent courts, the question is one of priority of possession. In this 
, case, the tug when seized was not in the custody of the state court, 
or of any officer of that court. As I bave before said, the assignée 
does not stand in the situation of à receiver. He takes the prop- 
erty from the assigner, cum onere; and he holds it simply as the 
représentative of the debtor, and upon the private trust expressed 
in the assignment Executors and administrators are subject to 
equal, if not greater, supervision and direction by the probate court; 
but, se fax as I am aware, it bas never been supposed that a mari- 
time lien could not be enforced against a vessel after the owner's 
death, and while the vessel was in the possession of au administrator 
or exécuter. 
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It is further urged that in another cause an application to the 
suprême court by another libelant for leave to sue in this court was 
denied; and that the présent libelant prepared a similar application, 
but withdrew it after that décision. The refusai to give leave in 
the case referred to was weU enough; since, if the case was one of 
a maritime lien, the application to the state court was itself an 
impertinence. For neither the suprême court, nor the county court, 
has any jurisdiction of the subject-matter of such an application, 
the assignée not being a receiver or an offleer of the court; and in 
such cases, the state courts hâve no jurisdiction to make orders per- 
mitting or enjoining suits to enforce maritime liens, which, under 
the constitution and the judiciary act, fall within the exclusive 
jurisdiction of the fédéral courts. 

Motion denied. 
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BBACH et al. v. THE AMERICA. 

(District Court, S. D. New Yorlc Pebruary 15, 1894.) 

SHippraa — NoNDBLivERY op CABao — Breakage— Production ot Remains of 
Package— Périls dp the Sba— Bill dp Lading— Exceptions. 

Thougli the ship does not produce tlie remains of caslîs alleged to tiave 
been brolien by périls of the sea, the fact that the caslis were actually 
received on board Is a matter of proof, and the absence of such remains 
Is not ûecessarily conclusive of bad faith on the part of the ship; and 
when the testimony is explicit that the caslis were well stored, and that 
the ship encountered heavy weather, resulting in the destruction of a 
number of caslis, a decree will be given for the ship under the exceptions 
of a bill of lading against insufficiency- of package, breakage, leakage, 
and périls of the seas. 

In Admiralty. Libel for nondelivery of cargo. Dismissed. 

Goodrich, Deady & Goodrich, for libelants. 
John Chetwood, for respondent. 

BEOWN, District Judge. The above libel was flled to recover 
for the nondelivery of two drums of vinegar, which, according to 
the bill of lading, were shipped on board the America at London 
in April, 1893, marked "B & S," and deliverable to libelants at this 
port. The ship arrived in this port on the 27th of April. She met 
heavy weather, and some 30 casks of various descriptions, parti}- 
containing dyestuffs, were found, on opening the cargo, to be more 
or less smashed, and the contents gone. No vinegar was found, 
and no staves or heads were produced by the respondent bearing 
the mark "B & S," as stated in the bill of lading. Two bundles 
of staves and one head were presented by the respondents to the 
libelants as being their casks. One of the libelants testified that 
they had been long accustomed to import similar casks, and that 
the bundles of staves shown them were not of the usual size and 
had no smell of vinegar. Two of the defendant's witnesses testi- 
fied that they had some smell of vinegar. It appeared also that 
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some stavea Md béen thrown ôvèrboard. The bill of ladiag con- 
tained exceptions for "insufficieHcy of package, breakage, leakage, 
and périls of tbe seas." 

I think the évidence of beavy weather, the testimony as to good 
stowage, and the breakage of a considérable number ôf casks, would 
bè sufflcient to exempt the défendants from liabUity under the 
above exceptions in the biU of lading, as caused through périls of 
thé seaa, and theljreakage and leakage incident thereto, if it suffi- 
ciently appeared that the nondelivery of the vinegar was from those 
causes. The libelants, howerer, contend that the nonproduction 
of any staves of the leUgth of the nsual drum, or of any staves 
bearing the marks recited in the bill of lading, should prevent the 
respondents from claiming this défense, as the casks might not 
hâve been actually shipped, or might hâve been removed. 

It is undoubtedly the practice, in case of the loss of contents of 
packages by accident, to préserve the remains of the bags, cases 
or barrels, etc., and to produce them to the consignée as évidence 
of the carrier's good f aith in the performance of his duty. This 
is, however, a, matter qf évidence; and the absence of such re- 
mains is not necessarily conclùsive of bad faith. In proportion as 
the packages are valuable and easUy purloined, the absence of ail 
traces of their identity is the more suspicions; and the défendants 
should consequently be held to a more rigid account. In the prés- 
ent case, the drums of vinegar wére certainly not of that character. 
There is not the smallest probabUity that such drums, if put on board, 
were purloined; and the évidence of the mate is explicit that he 
saw thèse drums put on board and stowed in the vicinity of the 
barrels of dye stufEs, which were also broken. There is nothing 
to contradict this, except the absence of any staves marked as re- 
cited in the bill of lading. Though some of the staves produced 
v?ere stained by the dye stuff, yet the marks on the vinegar drums 
were usually branded in; and if so, they were not likely to be ob- 
scured. The staves thrown away might also hâve included the 
ones marked. 

The testimony on the part of the libelants, both as respects the 
length of the staves, and the branding of the marks, was inferential 
only, viz., from the character and branding of the casks which the 
libelants had been previously accustomed to receive from the ship- 
pers on similar orders. The libelants' inferences on both thèse 
points are, therefore, not at ail certain, but liable to mistake, and 
do not amount to any positive évidence. As the reasonable resuit 
of the évidence, I must, therefore, flnd that the vinegar was shipped 
on board, and was lost on the passage through the breakage of the 
casks, caused by périls of the seas. 

The libel is, therefore, dismissed; but as the staves were not ail 
preserved as they should hâve been for the proper satisfaction of 
consignées as to the identity of their casks, the dismissal must 
be without costs. 
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BAETJER V. LA COMPAGNIE GBNBHALE TRANSATLANTIQUE. 

(District Court, S. D. New York. February 15, 1894.) 

Shipping— Biiii, OF Lading — FOBBiGN Law— EXCEPTION OF Negligbkcb— Law 

OF JUKISDICTION WHERE IHJUBT OcCDBRBD. 

The peeuliarity o£ a patch put upon a cask of brandy brought from 
Cognac to New York, via Havre, indlcated tbat It must hâve been put on 
at Havre. The bill of ladlng excepted the carrier from the résulta of 
négligence of the servants or agents, which exception is valid by the law 
of France. 'BM that, If the injury occurred during land transit from Cognac 
to Havre under a contract other than the bill of ladlng, this court would 
hâve no jurisdictlon; if it arose under the bill of ladlng, but wholly wlthin 
forelgn territory, the law of that jurisdictlon would prevail; and in 
either event the ship was not liable. 

In Admiralty, Libel for damage to cargo. Dismissed. 

D. McMalion, for libelant. 
Jones & Govin, for respondent. 

BEOWN, District Judge. The peculiarities about the lead patch 
over the hole in the cask of brandy, leave no doubt that the patch 
was made in Havre, and consequently that the breakage of the 
stave, which caused the losa of the contents, occurred either in 
H9,Tre, or before its arrivai there, during its passage from Cognac 
to Havre. The bîU of lading was stamped, dated at Cognac, which 
is about 300 miles from Havre. It recites the cask as received in 
good order upon the steamer La Champagne, or upon the next fol- 
lowing steamer; and it is doubtful from what point the stipulations 
of the bill of lading should be deemed applicable. If the injury 
arose during transit by land from Cognac to the steamer at Havre, 
upon a contract outside of the bill of lading, then the négligence and 
the damage were not maritime, and this court would hâve no juris- 
diction. If, on the other hand, the bill of lading is held to cover 
the whole transportation by land and sea from Cognac to New York, 
as aa entire contract, then the exceptions in the bill of lading must 
also apply to the whole carriage; and thèse exempt the carrier from 
négligence of its agents or servants. Thèse exemptions are valid 
by the law of France, which has been pleaded in the amended 
answer, and proved upon the final hearing. To acts of négligence 
and conséquent damage occurring, not on the high seas, but within 
foreign territory, the law of that jurisdiction must, I thlnk, prevail; 
and as no cause of action arises according to the law of the jurisdic- 
tion within which the injury occurred, noue, I think, can be rec- 
ognized hère. Such was the view expressed in the case of The 
Trinacria, 42 Fed. 863. 

If the damage occurred, however, after the brandy was delivered 
to the ship's représentatives in Havre, inasmuch as the breakage, 
if négligence at aU, was through négligence before the shlp sailed, 
the négligence and the damage were still wholly within the French 
jurisdiction, and therefore subject to the same valid exception, 

The libel must, therefore, be dismissed. 
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THE SACHEM. 

HILIi V. THE SAOHBM. 

^IstWct Conrt, S. D. New York. February 15, 1894.) 

SBAMBN'B WAGES— DiSOHABGB A3B0AD— lEBEODIiAB HeABING BBFOEB CONSUL. 

Wher*, on the question of tbe competency of a seaman, ther© bas been 
a hearing before a consul, and a proper record preserved of bis décision 
and Judgment, It is ordlnarily entitled to full crwîence; but, whare tbere 
bas b^^ no hearing, no judgment, and no record, a forced discbargc 
abroad is illégal, and It is no défense tbat It was abetted by irregular ac- 
tion of tbe consular office. 

In Admiralty. Libel for seamen's wages. Decree for libelant. 

R J. Moses, for libelant. 

Wing, ShoTidy & Putnam and Mr. Burlingham, for respondents. 

BBOWN, District Judge. The évidence of incompetency of the 
libelant as cook, is not, to my mind, satisfactory. It is certain that 
after the arrivai of the ship at Hong Kong, the captain was deter- 
mined to get rid of the libelant as cook; and it is equally certain 
that the consul, before whom both went, endeavored to favor the 
captain's wishes, while he at the same tinte refused to afford the 
libelant any' ojmortunity to prove his capacity or fitness for the 
place. The captain made no charges against him in the log until 
after the seànàan had been sent ashore. The alternative was 
forced upon him, either to go back on board the ship and be dis- 
rated, or else to be discharged at Hong Kong; and that, without 
any hearing on the merits. This was an injustice to the libelant, 
and apparently an abuse by the consul of his position and influence. 

Where a hçàrjng has been had on the merits, on the demand of 
the master, or the seaman, and a proper record preserved of the 
consul's décision and judgment, discharging the seaman, it is 
ordinarily entitled to full credence, notwithstanding the contradie- 
tionâ made by the seaman afterwards, such as I hâve not unfre- 
quently had in préviens cases. In the présent case, there was no 
hearing, no jttdgment, and no record, so far as the testimony shows. 
The libelant was paid |200, his wages up to the moment of dis- 
charge, which he received under protest. Such a forced discharge, 
With no hearing on the merits, at a distant place, and with no Day 
beyond the day of discharge, is inhumane and opposed to the policy 
àhd the statutes of this country, (Rev. St. § 4580;) and it is no dé- 
fense that it was abetted, so far as appears, by the irregular action 
of the consular ofûce. The libelant was unable to obtain employ- 
ment to retum from Hong Kong, and took passage for San Tran- 
cîsO at an eisjense of $196, and thence to New York, at an expense 
of $91.50. To this I add one month's wages, |40, ail of which, with 
interest, amounts to |347.15, for which a decree may be entered, 
with costs. 
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THE CHAUNCEY M. DEPEW. THE GEORGE W. PRATT. THE LILA 
M. HARDÏ. THE ALFRED. CHAPMAN DERRICK & WRECKING 
CO. V. THRBB TUGS. OORNELL STEAMBOAT CO. v. THE AI^ 
FEED. » 

(District Court, S. D. New York. January 23, 18M.) 

1. Collision— Vbssels at Anchor— Crowded ChÂnnbl — Dredge Lawpdllt 

MOORED. 

It is obligatory on their owners to ralse, when practicable, vessels sunk 
in collision. Hence, a derrick ancliored in the channel of the East river 
under a permit from ttie secretary of ttie treasury, occupied in ralsing 
a sunken vessel, and, though a partial obstruction to navigation, not sucli 
a complète obstruction as to constltute a nuisance, was held not unlaw- 
fuUy anchored, though off the regular anchorage grounds, and not in 
fault for damage suffered by a vessel whlch collided with her. 

2. Samb— Dbbdob Anchobbd ik Nabrow Channel Way— Liabilitt dp Col- 

lilDING Vbssbls. 

A derrick anchored in the crowded channel way of the East river, en- 
gaged in raising a sunken vessel, although not unlawfuUy in such position, 
was hdd not entitled to ail the immunities of vessels anchored on anchor- 
age grounds; and certain tugs, which collided with her in spite of skill 
and cliligence exercised by their pUots, were hM not responsible for the 
damage to the derridc 

8. Samb— Anchorage Grounds — Act Authorizing Skcretart of Trbasury 
TO Establish— Application to Vessels Engaqbd in Raising Wrecks. 

Whethcr the anchoring of a derrick for the purpose of raising a wreck 
falls wlthln the purvlew of the act of May 16, 1888, or the authority of 
the secretary of the treasury thereunder "to deflne and establish an an- 
chorage ground," etc., quaere. 

In Admiralty. Libels and cross libels for collision. Dismissed. 

Wing, Shoudy & Putnam and Mr. Burlingham, for Cliapman, etc., 
C!o. and the Alfred. 

Carpenter & Mosher, for the Chauncey M. Depew. 

Benedlct & Benedict, for the George W. Pratt and the Llla M. 
Hardy. 

BROWN, District Judge. The first three libels above named 
were flled by the owners of the derrick Alfred to recover damages 
sustained by the derrick from three separate collisions with the 
steam tugs above named, ail happening in the course of about two 
hours, between half past 7 and half past 9 A, M., on May 17, 1893, 
while the derrick was at anchor a little way above the Brooklyn 
bridge, and off pier 40, in the East river, over the sunken wreck 
Emma, which it was there engaged in raising. 

The width of the East river in that locality is about 1,350 feet 
from pier to pier, It is the narrowest part of the river. At times 
the concourse of vessels there is large, and In passing in opposite 
directions, great care and skill are needed at such times to avoid 
collisions, even when there are no flxed obstructions. The derrick 
was anchored about 500 feet off from the New York pier, and was 

^ Reported by E. G. Benedict, Esq., of the New Xork bar. 
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fastened by two anchors at her bow and two at her stern. She had 
also Unes and chaîna running to the wreck beneath her, which lay 
on the bottom. In 75 feet of water. The tide was strong flood. 
Each of the tugs above named was going up river with a tow; the 
flrst two with a float, or scows, alongside; the Hardy had two scows 
astern, on a hawser. The testimony in behalf of each shows that 
at the time when she passed under the bridge, the river on the 
Brooklyn side was much incumbered by other vessels. Each 
claimed that in conséquence of thèse incumbrances, and by reason 
of the cross set of the tide, she was forced towards the westerly 
side of the river, so as to come in contact with the derrick, notwith- 
standing the exercise of ail reasonable care and skill to avoid it. 

The first collision was between the Depew's car float and the der- 
rick; it was comparatively slight, rubbing along the eastwardly side 
of the derrick; 'but, as claimed by the libelants, cutting two lines 
that ran to the wreck beneath, and doing some other slight damage. 
The collision of the Pratt was with the starboard stern corner of 
the derrick, which was struck by the Pratt's bow, and swung out- 
wards, so as to point néarly across the river towards the Brooklyn 
shore; considérable damage was thereby done to the derrick, and 
also to the Pratt, and for thelatter damage the cross libel was filed 
by the Oornell Steamboat (ïompany. The third collision was with 
bne of the Hardy's scows, which was astern of her, on a hawser. In 
this collision, the port stern corner of the derrick was struck and 
damaged. 

The cases having so much testimony in common, they were, for 
donvenience, tried together, For the tugs it is contended that the 
derrick was an unlawful obstruction, having no right to be at 
anchor where she was, except at the risk of ail the damages which 
she might suffer, or might inflict on others. The libelants, in their 
justification, produce a permit from the secretary of the treasury, 
dated January 9, 1893, in the folio wing words: 

"Referring to your letter of the 6th instant, you are Informed that the de- 
partment bas no objection to the mooring of two of your derricks over the 
barge Emma which was recently sunk with about flve hundred tons of coal in 
the East rlVer ofC pier 39 provided it does not interfère with navigation, is at 
your risk, and that the proper lights are exhibited." 

In a subséquent letter, dated May 3, 1893, in answer to further 
inquiries of the libelants, the department gave its construction of 
the meaning of the above permit, as fôllows: 

"Referring to your letter of the Ist instant, in relation to mooring your 
derricks over the simken barge Emma, and other permlts grarited in similar 
cases; you are informed that the department intended by Its letter of Jan- 
uary 9th last to authorize you to moor your derricks over said vessels for 
the pm-pose of ràising and removing the same. 

; "The proviso that it should not interfère with navigation, is understood 
to mean that you should not completely block up the channel nor seriously 
interfère with the passage of vçssels. 

"The risk that yôu assume in such cases, is for such damage as the courts 
might award In case of collision between your barges and other vessels. 

"The department Intended by; Its letter dated November 17, 1892, to au- 



THE CHAUNCEY M. DEPEW. 793 

thorlze yon to commence work on a wreck as It might occur, without wait- 
ing for the permit, but expected that you woald apply Immediately for such 
permission." 

It does not appear what was the supposed value of the wreck 
Emma; but the libelants admit a contract to receire $700 for rais- 
ing her. The wreck lay so deep that she was no obstruction to navi- 
gation. The State act on the subject of removing wrecks has, there- 
fore, no application. 

Considérable discussion has been had with référence to the per- 
mit issued by the secretary of the treasury. I hâve considérable 
doubt, however, whether the anchoring of a derrick for the pur- 
pose of raising a wreck falls within the purview of the act of May 
16, 1888, (1 Supp. Rev. St 586,) or the authority of the secretary of 
the treasury thereunder "to define and establish an anchorage 
ground for vessels * * * jn the Hudson and East ri vers, and 
to adopt suitable régulations in relation thereto;" or whether the 
act applies at ail where the anchorage is not of vessels engaged in 
navigation, but is in the business, and for the purpose of raising 
wrecks; any more than it would apply to vessels throwing ont an 
anchor in extremity or in distress. In practice, however, it seems 
to hâve been customary, when raising wrecks, to obtain a permit 
to anchor from the secretary of the treasury; and for revenue cut- 
ters to visit vessels found at anchor off the prescribed "anchorage 
ground," to see if such permits hâve been secured. It is not neces- 
sary, however, to consider this point further; for I am satisfied that 
upon the proper construction of the permit itself, the liability of 
the ship is neither enlarged nor diminished from that which would 
exist independently of the statute conceming anchorage. If this 
anchoring of the derrick feU under the provisions of the act of 
1888, the permit was suflQcient to absolve the libelants from the 
penalty prescribed by it; and the conditions of the permit, under 
the explanations of the letter of May 3d were, I think, simply de- 
signed to leave the rights and liabilities of the libelants, and of oth- 
ers, to be determined by the courts, unaflected by the anchorage 
act. 

There can be no doubt from the évidence in this case, as well as 
from daily observation and common knowledge, that the anchorage 
of a vessel in the narrow, and often crowded, passage where this 
derrick was anchored must of necessity, for the time being, be a 
serions embarrassment to the navigation of the East river, when- 
ever there is a concourse of vessels or tows meeting or passing in 
that vicinity. Under certain conditions of tide and weather, such 
a concourse is very fréquent, and almost of daily occurrence. Un- 
der such circimistances, and on the flood tide, this derrick was, 
therefore, a very serions embarrassment, and a partial obstruction 
to the free and easy navigation of the East river. 

The question, however, is not whether the derrick was a partial 
obstruction to navigation, but whether it was an unlawful obstruc- 
tion. Sailing vessels in that locality are often an obstruction to 
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Bteameffe; tows, an obstruction to both; and slow boats> an obstruc- 
tion'îÈb îkstèr ones. But nône of thèse are unlaiwful; and none are 
liable, except for négligence. Dredges in a channel way are partial 
obstruetâdfls, but lawful ones. 

Somè of the witnesses considered that this derrick was more of 
an Obstruction, and would présent greater difficulties, to vessels un- 
dertaking to pass hep, than a sail vessel in motion at the same 
spot; because, in case of danger, some help in aroiding collision 
might be expected from the sail vessel; other witnesses thought 
that a stationary object présents less difficulty, because her posi- 
tion is more certain, and therefore the more accurately to be 
counted on in maneuvers to avoid it. 

Thé Emma was evidently siipposed to be worth raising, or the 
libelant would not hâve been employed to undertake that work. 
The obligation of the owners of vessels that hâve been sunk by col- 
lision to raise their vessels when practicable, has been repeatedly 
recognized in litigations on the question of damages, as a duty to- 
wards the fâulty party. Towboat Co. v. Pettie, 1 U. S. App. 62, 1 
0. G; A. 314, 49 Fed. 464; The HavUah, 1 U. S. App. 13S, 1 C. C. A. 
519^ 50 Fed. 333, and cases there cited. 

The raising of sunken vessels, even when not necessary for the 
beneflt of the public, and the use of the river for raising vessels, are, 
therefore, legitimate and lawful; and, so far as I can perceive, as 
much so as is the navigation of the river by other vessels for other 
purposes. 

There may be extrême cases, in which the anchoring of one ves- 
sel for the purpose of raising another in a very narrow passage, may 
so completely obstruct navigation as to amount to a nuisance, which 
could not be lawfully maintained, even for the rescue of one's own 
property. But this case is far from being the case of a public nui- 
sance. Beasonable room still remained for ordinary navigation; 
much more than is often left in cases of dredging, (The Virginia Ehr- 
man, 97 U. S. 809,) and under the permit, which removes any ques- 
tion upon the statute, I cannot regard the mère anchoring of the 
derrick in the place where she was anchored for the raising of the 
wreck, as nulawful. The derrick remained there no longer than 
was necessary for that purpose; and no négligence is shown in the 
manner of anchoring, or handling the derrick. The cases of The 
Scioto, 2 Ware, 367; The Clara, 23 WaU. 1; and Strout v. Foster, 1 
How. 89,r-^are therefore inapplicable; and no decree should be given 
against the derrick. 

As regards the claims made against the tugs, it is to be observed 
that the derrick, on the other hand, not lying upon any authorized 
anchôrage: ground, was not entitled to ail the immunities of vessels 
so anchci]%â and lying ont of the usual channel way. Her position, 
on the contrary, was in the channel way, and though lawful, was in 
the midst of a busy traffîc, where her présence at times added 
greatly to the difficulties of navigation by other vessels. Those 
vessels were, doubtless, required to use skiU and diligence to avoid 
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the derricK and each other; but they were not otherwise answerable 
for the résulta. And in determining whether skill and diligence 
hare been exercised, the mère fact of collision with the derrick in 
a place like this, is no such prima facie évidence of négligence as 
in the ordinary case of a collision with a wharf, or with a vessel 
moored at a wharf, or apon ground ont of the channel way and set 
apart for anthorage. 

Considering ail the circumstances, and the obstructions by other 
yessels that are so fuUy detailed by the witnesses for each tug, I 
am of the opinion that neither of the tugs was lacking in reasonable 
diligence and skîU, from the time when the danger of collision be- 
«ame appréciable; and that no spécifie fault is established against 
either. It was no fault in the tugs to shape thelr courses origin- 
ally for the wide channel way on the right, where the rule of the 
road, the state statute, and custom required them to go; Instead 
of trying the narrower channel way to the left, 

There is no doubt that during the two hours in which thèse col- 
lisions happened, there was an unusually large concourse of vessels 
coming and going past the derrick. They were going at différent 
speeds, and not far apart; the tugs were incumbered and slow; the 
tide was strong, setting crosswise, and changing in strength and di- 
rection; the derrick was anchored in an unusual place, and in the 
midst of the cross tide; the pilots were wholly unaccustomed and 
untrained to avoid an anchored vessel in that location; and no pre- 
vious expérience was likely to be perfectly adéquate to suggest at 
once ail that was possible, or ail that was needed, to avoid the der- 
rick with certainty. Since the event, no doubt, modes can now be 
pointed ont by which the collisions might hâve been avoided. But 
at the time it could not be foreseen just what movements the other 
vessels would make. The circumstances were extraordinary; and 
the fact that thèse three pilots ail got into collision so nearly at the 
same time, though they had previously avoided the derrick when 
hauling other tows, tends to corroborate thcir testimony to the ex- 
traordinary diflflculties of this occasion, and to absolve them from 
the charge of négligence. 

The resuit la, tbat ail the libels sbould be dismissed. with costs. 
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THH VANDAL.» 

THE W. A. LBVBRING. 

MILLIKEN et al. v. THE VANDAL. 

STANTON T. THE W. A. LBVERÎNa 

(District Court, S. D. New York. Januaxy 18, 1894.) 

OoLiiisiOH— StbàM: Tua and Sail— Closb Appeoach— Caution. 

A steam tug which attempts a close approach to a saillng vessel for 
the purpose 6f collecting her towage blU Is boiind to approach wlth caro 
and sldll, and wlth due regard to the motion ot the saUlng vessel; and 
â tug whlch, xmder such circumstances, falled to approach a yacht par- 
allel :wîth the latter's course, and delayed reducing har speed, by rea- 
son pf which collision ensued, was lidd liable fOr the damage. 

In Admlralty. Cross libels for collision. Decree for libelant, 
and diéinissing cross lîbel. 

Wilçojç, Adams & Green, for The VandaL 
Edwih Ot. Davis, for The Levering. 

BRQWN, District Judge. At about 7 P. M. on May 30, 1892, the 
tug Leirering, having towed the steam yacht Vandal from City 
Island tp the junction of the East and North rivers, while endeavor- 
ing to coUect her towage bill, by approaching the yacht near enough 
to receive payment in a package from the end of a pôle, came in col- 
lision with the port side of the yacht, which was struck by the tug's 
bow, and each vessel sustained some damage, for which the above 
libel, and cross libel, were flled. 

Some comments hâve been made in regard to the efforts at a set- 
tlement without trial. Thèse efforts, I am entirely satisfied, were 
made in good faith on each side. They caU for no other observa- 
tions than the commendation of the court, and the assurance that 
such efforts can always be made without the least préjudice in this 
court to either side upon the merits, should such endeavors prove 
unsuccessfuL 

The mode of collecting payment at the end of the towage service, 
adopted in this case, is a very conmion one, though attended with 
some risk, through the near approach of the boats. Both, however, 
evidently concurred in this method; and the case, therefore, is not 
to be judged by the ordinary rules of navigation. The tug was 
bound, in approaching within a pole's length of the tow, to approach 
with care and skiU, so as to avoid any injurions contacts. Upon 
her flrst approach, the tug missed, by keeping too far away; where- 
upon she dropped astern a second time. In coming up again on 
the port side of the yacht, her stem came in contact with the yacht 
amidships. 

For the tug it is contended, that the yacht, at the moment of her 
approach, took a ^heer to port, thereby causing her port side to 
come across the tug's bow. The wind was light, and the yacht 
moved very slowly through the water. A couple of the yacht's 

•Beported by E. G. Benedict, Esq., of the New York bar. 
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planks were broken, and the stem of the tug was split. This in- 
dicates a blow of some severity; something more, at least, than a 
slight contact As it is very difficult, if not impossible, to keep a 
light boat on a straight course with an aft wind, more especially if 
there are no head saËs drawing, it is almost certain that there was 
some yawing of the yacht. But this was to be looked for to some 
extent, and guarded against 

Upon the whole évidence, I am satisfled, that considering the 
slow motion of the yacht, such yawing could not account for the 
damage done to either, had the tug approached in the ordinary 
way, that is, nearly paraUel with the yacht, and redueed her speed 
properly before coming close to the yacht. I am persuaded that 
the accident arose f rom too much delay in reducing the tug's speed, 
and too large an angle of approach; and not from any luffl by the 
yacht through the handling of her nidder. The lufif to the south- 
ward, spoken of by the witnesses, was doubtless just after the col- 
lision. 

Decree for the libelant, in the first suit, and dismissal of the cross 
libel, with an order of référence to compute the libelant's damages, 
if not agreed upon. 



THB PREMIER. 

THE WILLAMETTE 

NELSON V. THB PREMIER and THE WILLAMETTE, (REESE et al., 

Interveners.) 

(District Court, D. Washingrton, N. D. February 5, 1894.) 

L OoiiUsiON — Injuries to Passenqbrs — Liabilitt. 

A steamer guilty of culpable négligence contributing to a collision Is 
llable for resulting injuries to passengers on the other vessel, although It, 
also, may be guilty of fault contrlbuting to the disaster. 
2, Samb — Foa — Excessive Speed. 

A steamer which déviâtes from her proper course and continues at full 
speed in a fog, notwithstanding the known proximity of another vessel, as 
indicated by her fog horn, is guUty of fault when collision ensues. 
8. Bamb— Death of Passbngbhs— Suit by Pbbsonal Représentatives — Ad- 

MIEA1.TY JURISDICTION. 

The Personal représentatives of passengers Iiilled in a collision can main- 
tain a suit In admiralty in a fédéral court against the vessel in fault, when 
the local law gives them a right of action, and makes the damages a lien 
on the vessel, as In Washington by 1 HUl's Code, § 1678, and 2 Hill's Code, 
{§ 138, 148. 

In Admiralty. Suit in rem to recover damages for personal in- 
juries to passengers, resulting from a collision of the steam col- 
lier Willamette with the passenger steamer Premier. Findings 
and decree for libelants. 

John H. Elder and A. E. Titlow, for libelant. 

A. H. Garretson, John H. Elder, A. R. Titlow, Crowley & Sullivan, 
Stratton, Lewis & Gilman, and Ben Sheeks, for intervenlng libel- 
ants. 

A. F. Burleigh, for claimant. 
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HAKPORÏ), Bistrict Judge. This is a suit in rem by passen- 
gers who Aireirè injured, and petsoûal représentatives and heirs of 
passengers wào were killed, by a Collision between thé passenger 
steamer Premier and the steam collifer Willamette on Admiralty in- 
let, abont midway between Marrowstone point and Bush point. 
The Premier is a steel propeller, and was, at the time of the colli- 
sion, plying as a regular passenger steamer on the route f rom Ta- 
coina tô Whatcom, via Seattle, Port Townsend, and Anacortes. 
The Willamette i8 an iron propeUer, built for the coal trade, and 
was, at the time of the collision, bonnd from Seattle to San Fran- 
cisco with a cargo of about 2,700 tons of coal. 

The collision occurred at 2:05 P. M., October 8, 1892. Admiralty 
inlet is wide. No other vessels or obstructions impeded either of 
the colliding vessels. The sea was smooth. The machinery of 
each vessel wôrked well, and both were in ail respects properly 
equipped and easUy controlled. And, although fog hung over thé 
place and enveloped both vessels at the time of the occurrence, 
the collision could not possibly hâve happened if due care, and the 
rules prescribed by law for the prévention of collisions, had been 
observed by the commanders of both vessels. The Premier has 
not been arrested or brought within the jurisdiction of the court 
I shall therefore, in this décision, refrain from expressing any opin- 
ion upon the question as ta whether she was in fault. If the col- 
lision was caused by culpable négligence on the part of Willamette, 
she is liable for resulting injuries to passengers of the Premier, 
notwithstanding any fault on the part of the latter which may hâve 
been a contributing cause of the same injuries. The Atlas, 93 U. 
S. 302. 

From the testimony of the Willamette's officers, I flnd that she 
left Seattle at 10:50 A. M. in a thick fog. When off West point 
she was overtaken and passed by the passenger steamer City of 
Kingston, bound from Seattle to Port Townsend. She passed 
Point-no-Point.at 1:10 P. M., and from that time until the moment 
of the collision her engines were working fuU speed, or nearly so. 
I do not accept as true the statements of her officers as to the 
course of the Wïïlajnette |rom Point-no-Point to the place of the 
collision. I flnd, according to the prépondérance of ail the évi- 
dence, that the Willamette took a course from Point-no-Point 
whioû brought her very near to Bush point, on the east side of 
the inlet. A few minutes before the collision she was actually 
seen by persons residing there. The Premier was then around 
Marrowstone point, and had passed the Kingston, and was head- 
ing S. E. f E., which was her proper course. Being in the fog, 
she was sounding one blast of her whistle at fréquent intervais, 
and said signais were heard on board of the Willamette, and also 
by people on Bush point. The Willamette, instead of pursuing her 
proper course, keeping on the east side of the inlet, deviated to the 
westward, and took a course aimed with fatal accuracy toward 
the approaching Premier. The master of the Willamette, in his 
testimony, swears that when he heard the Premier's whistle he 
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mistook hep for the City of Kingston, and it is altogether probable 
that he changed the course of the Willamette with the intention 
of following in the Kingston's wake, and that, on account of his 
stupidity or perversity he failed to discoTer that the vessel whose 
notes of waming were constantly sounding was approaching, in- 
stead of being overtaken. It is proven by the testimony of the 
assistant engineer in charge of the WUlamette's engine room at 
the time of the occurrence that the flrst and only order occasioned 
by the meeting was, "Astern full speed," and this he has recorded 
as being given at 2:05, — the very moment of the collision. The 
Willamette rammed the Premier at an angle of about 45 degrees 
on her port side, just abaft the foremast, with such force as to 
eut into her hull nearly or quite to the latter*» keel; the WUla- 
mette's bow being so firmly wedged into the structure of the Pre- 
mier as to render her unable, by her own efforts, to pull away. 
After towing the Premier across the inlet to the beach near Bush 
point, and making her fast to the shore, her repeated efforts to 
back away and separate from the Premier resulted in parting a 
hawser, and still the two vessels remained united, untn, with the 
assistance of a tug, the Willamette was finally liberated, and the 
Premier sunk. The Willamette was in fault for deviating from 
her proper course, and for continuing àt a dangerous rate of speed, 
when the near proximity of another vessel was in fact known to 
her offlcers, instead of stopping until the position and course of 
the other vessel had been made out, and proper signais for passing 
had been given and understood by both vessels, as the law pre- 
scribes. 

As the direct resuit of this casualty, John E. Moe, who is repre- 
sented in this suit by Philip L. Keese, as administrator of the es- 
tate of said Moe; Frank C. Wynkoop; W. N. Eichardson, who is 
represented in this suit by his widow, Ida F. Eichardson; and 
Joseph Rankin, — were killed, and Jacob Nelson, Emma B. Miller, 
D. J. Wynkoop, E. W. Vest, and Thomas Foran suffered personal 
injuries; ail of said deceased and injured persons being passengers 
on board the Premier. 

The statutes of this state provide as foUows: 

"When the death of a person Is caiised by the wrongftil act or neglect of 
another, his heirs, or personal représentatives may maintain an action for 
damages agaiust the persons causing the death. * • *" 2 Hill's Code, 
i 138. 

"A fatJier, or In case of his death or désertion of his family the mother, may 
maintain an action as plaintifC for the Injury or death of a child, aud a guard- 
lan for the injury or death of his ward." Id. § 139. 

"No action for a personal Injury to any person occaslonlng his death shall 
abate, nor shall such right of action détermine by reason of such death if he 
hâve a wife or (iilld Uving, but such action may be prosecuted, or com- 
menced and prosecuted, In favor of such wife, or In favor of the wife and 
chlldren, or if no wife. In favor of such child or chlldren." Id. § 148. 

"Ali steamers, vessels, and boats, thelr tackle, apparel, and fumlture, are 
llable: • • • 6. For injuries committed by them to persons or property 
withln thJs state, or while transporting such persons or property to or from 
fhis state. Demands for thèse several causes constitute liens upon ail steam- 
boata, vefisds, and boats, aud their tackle, apparel, and fumiture, and bave 
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priori ty. In, thelr order herein enmnerated, and hâve préférence over ail other 
demand»; but sact liens only continue in force for the perlod of tiiree yeara 
from the Unie thé cause of action accrued." 1 Hlll's Code, § 167& 

Upon the auliority of the décision of Judge Deady, in the case 
of The Oregon, 45 Fed. 62, and the apparent approval thereof by 
the suprême court of the United States in the case of The Corsair, 
145 XJ. S. 335, 12 Sup. Ot 949, I hold that the rights conferred by 
thèse statutes are available to the représentatives of the deceased 
passengers above named in this suit. The injuries to the passen- 
gera who are parties to this suit are ail of a serious character, but 
the évidence does not convince me that the disabilities existing 
at the time of taking the proofs are certain to be permanent. I 
believe tiiat ail will, as soon as their claims for damages are settled, 
regain health so far as to be able to pursue their former avoca- 
tions. Therefore, in awarding them damages, I hâve not allowed 
for permanent disabilities. I award damages to the libelant and 
the several interveners, as follows: To the libelant, Jacob Nelson, 
for Personal injuries sustained by himself, $2,500; to the inter- 
vener Philip L. Keese, for the death of John E. Moe, $5,000; to the 
intervener Emma B. Miller, for the injuries sustained by herself, 
$2,500; to the interveners D. J. Wynkoop and Ella E. Wynkoop, 
for the death of their son, Frank C. Wynkoop, p,500; for the in- 
juries sustained by D. J. Wynkoop, $2,500; for the injuries sus- 
tained by Ella E. Wynkoop, $1,000; for loss and in jury to baggage 
and property, $300; to the intervener E. W. Vest, for the injuries 
sustained by Mm, $700; to the intervener Thomas Foran, for the 
injuries sustained by him, $3,500; to the intervener John Eankin, 
for the death of his son Joseph Bankin, $3,500; and to the inter- 
vener Ida F. Bichardson, for the death of her husband, W. N. Eich- 
ardson, $5,000. 
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PERKINS et al T. riSHEB e* tH* 

(Olrcnlt Court of Appeals, Fourth Circuit Febroary T, 1804.) 

No. 65. 

WiLLs — Devises— Alternativb Contingencies — PERPETurrias. 

A derise to trustées for the purpose of division among the children of 
testator's son, (a person In belog,) 1( he should hâve any, and in case he 
sliould die "wltliout lawful Issue," tlien to otlier persons mentloned, ta 
a devise upon an alternative contingency; and even If tlie flrst devise Is 
Toid, as creatlng a perpetulty, the second will take effect If the son dies 
wlthout having bad any lawful Issue. 

Appeal from the Circuit Cîourt of the United States for the Dis- 
trict of West Virginia, 

Thia was a bill flled by Elma Perkins and others against Maria 
P. Fisher and others, to revlew a former decree of the circuit court 
Certain défendants demurred to the bill generally. The circuit 
court sustained the demurrer and dismissed the bill. Complainants 
appealed. 

Henry 3. Fisher, a prominent lawyer of West Virginia, departed this Mfe 

on day of January, 1883, leavlng a last will and testament, wlth 

codlolls, the last whereof is dated 25th January, 1883. The will, wlth It» 
codicils, was presented and admitted to probate in the manner required by 
law, and Charles E. Hogg and L. P. Campbell, the executors named thereln, 
duly qualifled as such. The following Is a copy of sald wiU. The only 
codlcil bearlng on thls case Is the second. In It he revokes the bequests to 
ihe children of John Eeisner, and his sister, Mrs. Choen, contained In Uie 
third clause of the wUl. 

•Tolnt Pleasant, Mason County, West Va., 
"Monday, January the 20th, 1879. 

"I, Henry J. Fisher, of the town, county, state aforesaid, being of sound 
mind and disposing memory, do make and déclare this to be my last will 
and testament, hereby revoking ail former wills and codicils by me at any 
tlme made. I hereby devise and bequeatb my whole estate, real, personal, 
and mixed, wherever sltuàted, to Charles B. Hogg and L. F. Campbell, of 
thé town, county, and state aforesaid. In trust for the uses and purposes here- 
Inafter mentloned, namely: 

"First. For the support of my son, Henry J. Fisher, Jr., in the manner and 
as herelnafter dlrected. This I do on account of my said son's conduct,— he 
having been ail his llfe neglectful of my true interests, and also extrava- 
gant and wasteful, — and for the further reason that I cannot bear to see 
my estate wasted, which I bave only Ijeen able to accumulate by the most 
rigld economy, diligence, and industry, practlced during my whole life; and, 
although I know It is nonsense to provide for those whom I hâve never seen, 
and forsooth may never see, still I cannot bear to see my property wasted 
through the drunkenness, contrariness, and sloth of my said son. 

"And, In order that my sald son may not be able to sell any reversionary 
Interest in my sald estate, I hereby direct my said trustées not to allow hlm 
an annual stlpend, but to dole out to hlm a bare subsistence, and If he does 
not choose to eke It out by professional exertions or otherwise, let hlm live 
hard. 

"1 am now old and Inflrm, and thls my last will and testament Is made 
Is accordance with a long-cherished pm*pose, and in some degree correspond- 
ent wlth a former will and codicils, which I bave preserved to show my 
Intention to préserve my property against my said eou's habits of waste and 
«itravagance. 

> Rehearing denled, February 16, 1894 
v.SeF.no.S— 51 
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"My Bon'B wlfe is fumlshed, at my expense, with a house and lot in Point 
Pleasant; and ail that be needs to d» is to make a little to eati drlnk, and 
wear; and I mention thls in order that my son may be restricted in hls allow- 
ance by my sald trustées. 

"Second. ïhe accumulations of my esta te sliall be invested in good interest- 
bearing securities, and the accumulations thereof shall themselves be in- 
vested in like good interest-bearing securities; and if my said son should liave 
any lawful children, my property shall be equally dlvided among them, giv- 
Ing 10 the giils at marrlage, and to the boys at twenty-four years of âge, 
and when one gets bis Share tbere shall be no other further division as to 
that matter, nor shall a death dlsturb the arrangement, but the Interest of the 
«aie deceaSed shall go to augment the sbares of those who bave not then re- 
celved their sbares. 

"Thlrd. And in case my said son shall die wlthout lawful Issue, I désire 
that his widow be comfortably supported out of my estate during her 
wldbwWbod, and the residue of my estate that is not requlred f or a comforta- 
ble support of my son's widow diuring her widowhood, as aforesaid, I désire 
to bajidiSpOBed of as foUows: One-fourth thereof to Mrs. Henrietta Fowler, 
my IdàtTifal daiïghter; one-fourth thereof to the lawful children of Nicholas 
Perklbs'by hls présent wife; one-foiu-th thereof to the children of John 
Heisner, deoeased, of Galllpolls, Ohio; and the remalning one-fourth to the 
chljdr^of my sister, Sophia Choen. 

"Thèse devises and bequests are made in subordination to my wife's right 
of dower. 

"Andi Wbereas, Nicholas Perklns and family are now occupying a part of my 
farm adjoining Long's farm, down to Crooked creek bridge, and near the 
town of Point Pleasant,. and bas made some Improvements thereon, I désire 
my said trustées to allow hlm to live on and farm such part of said land 
untll, In thelr judgment and discrétion, he is fully and liberally pald for his 
said labOf and improvements. 

"And whereas, I hâve Inveated a part of my earnings In Virginia bonds, 
for whtch I bave pald from nlnety-flve cents to one hundred cents on the dol- 
lar prevlously to the war, and hâve excbanged some coupons since for bonds 
wbich were scaled one-third, upon the promise that they should be punctually 
paid.-r-upon which bonds, though due, not one cent bas ever been paid, and 
very little of the Interest thereon,—! hereby require my said trustées to 
pétition; the gênerai assembly of Virginia, at every session thereof, to pay 
the said trustées of my estate what is Justly due me from that state, remind- 
ing said gênerai assembly that I lost my negroes by the war, as well as they. 
my estate belng subjeeted to rapine and plunder, and my person to priva- 
tion, hardships, and distress; and I request them, my said trustées, to ex- 
pend twenty dollars of my estate, if necessary, in getting such pétitions 
prlnted and presented. 

"I désire my said trustées to hâve a fair and reasonable compensation for 
thelr care and labor in managing and caring for my estate, and désire that 
they act as my executors; also, that no bond be required of them. 

"Thls will I bave drawn In duplicate^ the original of which I hâve deliv- 
ered to Charles H. Hogg, one of my said trustées and executors, and the 
duplicate I hâve kept myself. 

'• vVltness my hand and seal thls the day and year flrst above written. 

"Henry J. Fisher. [Seal.]" 

On 24th April, 1884, Henry J. Fisher, the son of the testator, flled his bill 
in the circuit court of the United States for the district of West Virginia, 
seeking to set aside the said will, and to bave the same declared void and 
of no efiCect, on the following grounds: "That prier to the death of the 
testator he had married his présent wlfe, and he had at the time of the 
death of; the testator no children bom of his marrlage, nor has he now any 
children bom of his marrlage; that the devises and bequests to his unborn 
children, respectively, to wlt the boys at the âge of 24 years and the glrls 
at marrlage, croate perpetuitles inhlblted by law, and are void for remote- 
ness; that the devise to Mrs. Henrietta Fowler, who has since intermarried 
with George Blackbm:!!, now dead, being dépendent on the same contingen- 
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des mentloned In the devises and bequests to the Tinbom children of your 
orator, are also void; that the devises and bequests to the children of 
Nicholas Perliins by his présent wife, being dépendent upon the sa me con- 
tingencies mentioned in the devises and bequests to the unborn children of 
your orator, are also vold; that the testator died intestate as to one moiety 
of his estate." 

To this bill Charles B. Hogg and L. P. Campbell, executors and trustées, 
were made défendants, as well as Henrietta Blackburn, Nicholas Perkins, 
and Susan, his wife, and their children, Blma Perkins, Shelly Perkins, Lila 
Perkins, Mary Perkins, and Eugène Perkins. Ali of thèse children were 
then under the âge of 21 years. The défendant trustées and executors de- 
murred to the bill, in whlch the other défendants Joined. The demurrer 
was overruled. Whereupon the executors liled an answer, and default was 
taken agalnst the other défendants. Upon hearing, the court, on 21st Jan- 
uary, 1885, held "that the devises and beqtuests in the will contalned of the 
testator's whole estate, real, personal, and mixed, wherever sltuated, to 
Charles E. Hogg and L. F. Oampbeil, as trustées, as therein mentioned and 
described, operate as a resulting trust for the compiainant, Henry J. PIsher, 
as testator's soie heir at iaw, and that the latter is entitled to a convey- 
ance from sald trustées of ail the real estate of the testator, and to the Im- 
médiate possession and enjoyment of the whoie of the testator's estate, real, 
Personal, and mixed, wherever situate, subject, however, to the testator's 
wldow's right of dower, and to her distributive share in the Personal estate." 

The order to the executors and trustées to convey and deliver the whole 
estate to the son was then made, and they were enjoined from any further 
intermeddling with the estate. Henry J. Fisher, the younger, took possession 
of ail the estate of his father, the testator, and departed this llfe in June, 
1887, leaving his wife, mentioned In sald wiil, smviving him, and never 
having had any children by his marrlage. 

On eth June, 1890, the bill of review in question was filed by Elma Perkins 
and Shelly Perkins, who are of full âge,— the latter attainlng âge in October, 
1890,— and Lila Perkins, Mary Perkins, and Eugène Perkins, who are under 
âge, and who sue by prochein ami, their father. To this bill of review are 
made défendants the widow of Henry J. Fisher, the testator, the truster 
and executors named In his wilI, Henrietta Blackbmm, Nicholas Perkins, 
Maria P. Fisher, widow and executrix of Henry J. Fisher, the son, certain 
aliénées of the sald Henry J. Fisher, the son, of property after the date of 
the former decree, and certain heirs at iaw of Henry J. Fisher, the father, 
—ail of them having been served. The bill seeks a review of the decree of 
21st January, 1885, for the followlng alleged errors of Iaw, apparent on the 
face of the decree: 

"First. Overruling the objection and demurrer to sald bill, because Maria 
P. Fisher, a beneficiary under said will, was not made a party to sald orig- 
inal cause. 

"Second. In overruling the demurrer to sald bill for want of equlty therein. 

"Third. In holding that the devises and bequests in the second clause of 
the said will and testament contained, dated 20th January, 1879, to the law- 
ful children of Henry J. Fisher, the son, were void, as creating perpetuitles 
and being too remote. The said clause was and is vaiid, because it does 
not croate a perpetuity; the proper construction of the will being that. as 
soon as the children of the compiainant, Fisher, were bom, the property 
of the sald testator at once vested in said children, the possession and con- 
trol thereof being postponed only untll the events named therein should 
occur. 

"Fourth. In holding the contingent devise to those plaintifCs who are the 
lawfui children of the said Nicholas Perkins by his then présent wife void, 
as said contingency simply depended upon the death of a person then in 
l)eing without iawful issue. 

"Fifth. In holding the first clause of the flrst codicil to the sald will void, 
as It croates an Interest inuring to the beneflt of thèse complainants immedi- 
ately upon the death of said testator." 

Mrs. Maria P. Fisher, widow of Henry J. Fisher, appearlng, filed a péti- 
tion in the cause, which, however, does not bear upon th© présent aspect 
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of the case. TTie défendants clalœlng tinder deeds made by Henry J. 
Flsher, the son, demur to the bill generally. The heirs at law of the tes- 
tator permit the bill to go by default. The court below sustained the de- 
murrer and dismlssed the blU of rerlew, because, upon considération thereof, 
the court Is of opinion that the second clause of the said wlU of Henry J. 
Flsher, deceased, Is in violation of the rule against perpetulties, and is there- 
fore nul! and vold; The assignaient of errors sets thls up as errer, and also 
that, even if thls second clause be vold for remoteness, the third clause, 
whioh,ls a separate and Independent one, net controUed by the second, pro- 
videsr that. In case the son die vyithout lawful issue, one-foutth of the estate 
shall go to the complalnants in the bill of review, and this contingency bas 
happened and Is not too remote. 

The statute of West Virginia provides that "every limitation in any deed 
or will, contingent upon the dying of any person without heirs, or heirs of 
hls body, or issue, or issue of the body, or children, or ofEspring, or descend- 
ant, or other relation shall be construed a limitation to take efCect vchen 
such personr shall die not having such heir or Issue or child or offspring or 
descendant or other relation, as the case may be, living at the time of his 
death or born to hlm within ten months thereafter, unless the intention of 
such limitation be otherwise plainly declared on the face of the deed or will 
creatlngit" See, also, Sehultz v. Schultz, 10 Grat. 358. 

Okey Johnson, for appellàats. 
V. B. A^rcher, for appellees. 

Bfefbre GOFP, Circuit Judge, and SEYMOUE and SIMONTON, 
District Jiidges. 

SIMONTON, District Judge, (after stating the facts as above.) 
The learôed judge who heard this case in the circuit court 
was of the opinion that the second clause of this will created a 
perpetuity. On this ground he held that the will was void, and 
directed the executors to surrender the whole estate to the heir 
at law. Assuming that this is the lègitimate construction of the 
second clause, let us examine the correctness of the conclusion 
drawn therefrom. We confine ourselves to the tenus of the will 
proper; The effect of thé codicils Will be noticed hereafter. 

Where a prèvious disposition of property in a wiU is void by law, 
or becomes impossible, it does not follow that a subséquent dis- 
position of it in the same wiU will fail, although it be expressly 
made to follow the void or impossible disposition. In Robison 
v. Orphan Asylum, 123 U. S. 703, 8 Sup. Ot. 32f, the testator gave 
the income of his estate to his wife for her life. He then gave 
said income to his two sisters, or that one of them who should be 
living at the death of himself and of his wife, and he directed 
that at their death the income of the whole estate be divided into 
three equal parts, and be given to three several charitable soci- 
eties. The two sisters died before the testator. The wife sur- 
vived him, and claimed the whole estate, insisting that inasmucb 
as the provision for the sisters lapsed, the devise to the societies 
dépendent on it faUed also. The suprême court sustained the glft 
to the three societies. 

In Avelyn v. Ward, 1 Ves. Sr. 420, testator devised his real 
estate to his brother and his heirs on the express condition that 
he should, within three months after testator's death, exécute a 
release of ail demands on his estate, but if the brother should neg- 
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lect to giye such release, the devise should be null and void, and 
in such case testator devised the estate to W., Ms heirs and 
assigns, forever. The brother died in testator's lifetime. Lord 
Hardwicke held that the gift over took effect. In delivering his 
opinion he says that he knew of no case of a remainder or a condi- 
tional limitation OTer of a real estate, whether by v>ay of a par- 
ticular estate, so as to leave a proper remainder, or to defeat an 
absolute fee before by a conditional limitation, but, if the précèdent 
limitation by what means soever is ont of the case, the subséquent 
limitation takes effect. 

In the case of Warren v. Rudall, à Kay & J< 603, a devise to a 
charity, which is void by law, with a gift over in the event that 
the inhabitants are not wiUing to carry out the scheme, Wood, 
V. Ch., sustained the devise over, notwithstandiag that the devise 
to the charity was void by law. "I cannot," said he, "see any 
substantial distinction between the case of a devise to a nonentity, 
if the nonentity should die under 21, or, again, of a devise over 
after the death of a deceased person, if tlie deceased person should 
faU to do a certain act, and the case before me of a devise to a 
charity which cannot talœ, foUowed by a devise over in the event 
of that charity omitting to perform a certain act." 

This case went into the house of lords, and is reported as Hall 
T. Warren, 9 H. L. Cas. 420. Lord Campbell, then chancelier, 
and Lords Cransworth, Wensleydale, and Kingsdown ail concur in 
sustaining the devise over, notwithstanding that the first devise 
was void by law. 

In Cambridge v. Eous, 25 Beav. 414, (Sir John Eomilly, master of 
the rolls,) there was a gift of property to trustées to invest and 
pay the yearly dividends to the sister of testatrix during her life,' 
and at her death to divide the said property equaUy among 
her sister's children when they should severally and respectively 
attain the âge of 27 years. If the sister died not leaving any child 
or children at the time of her death, or in case of the death of ail the 
children under 27, the will gave the whole property to certain 
relations of testatrix. Held, notwithstanding that the provision 
for the children was too remote, the devise over was good, the 
sister having died without children. 

In Monypenny v. Dering, 2 De Gex, M. & G. 145, before St. 
Leonards, Ld. Ch., (devise in trust for A. for life, and after his 
decease in trust for his first son for life, and after the death of 
such first son in trust for the first son of the body of such first 
son and the heirs maie of his body, and in default of such issue in 
trust for ail and every other son and sons of the body of A., 
severally and successively, according to seniority, for like inter- 
ests and limitations as hereinbefore directed respecting the first 
son and his issue, and in default of issue of the body of A., or 
in case of his not leaving any at his decease, in trust for B.,) the 
learned chancellor held that the limitation to the unborn son of 
an unborn son of A. was void, but that the devise to B. was good 
in the alternative event, which happened, of A. not leaving any 
issue at his death. In the fifth édition of Jarman on Wills,- by 
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Bigelow, (yolmne 1, p. 26B,) the doctrine is stated, ànd the English 
cases set ont in ;the text. 

The H^pneme court of .Massachusetts, in Jackson v. Phillips, 14 
Allen, 572, iay down the same rule. The court says: 

"The geaeral raie Is that If any estate, légal or équitable, is glven by deed 
or wiU to any pwson In the flrst instance, aind then over to another peison, 
or even to a public charlty, upon the happening of a contingency which 
may by pbssîbility not take place wlthin a life or lives in belng and twenty- 
one yeara aftèrwards, the gift Is vold, as tënding to create a perpetuity. 
* * * ïf, therefore, the, gift be Umited upon a single event, which may 
or may not happen wlthin the prescribed period, it is void, and cannot be 
luade good by the actual happening of the event within that period; but 
if the testator dlstln<!tly makes his gift over to dépend upon what is some- 
times called an alternative coûtlngency, or upon either of two contingencies, 
ohe of which may be too remote and the other cannot be, its valldity dé- 
pends on the event Or, in other words, if he gives his estate over on one 
contingency, which must happen, If at ail, wlthin the limit of the rule, and 
that contingency does happen, the validlty of the distinct gift over will not 
be àftected by the considération thàt, upon a différent contingency, which 
might or mlght not happen wlthin the lawful limit, he makes a disposition 
of bis estate which would be void for remoteness. The authorities on this 
point are conclusive." 

The case of Armstrong v. Armstrong, 14 B. Mon. 333, sustains 
the same position. 

Jarman states the principle and draws the distinction. 'Where 
the gift over is to arise On an alternative event, one brànch of 
which is within, and the other is not within, the prescribed limita, 
80 that the gift over will be valid or not according to the event," 
(1 Bigelow, Jarm. Wills, [5th Ed.] p. 285;) or, as it is put in the 
Massachusetts case above cited, if the gift over be upon an alter- 
native contingency, if one of the alternatives be not too remote, and 
the event transpires, so as to majie the gift over available if 
deemed valid, such gift will be supported, notwithstanding the 
fact that the other alternative is too remote," (Jackson v. Phillips, 
supra.) 

If we examine the language of this will we will find that the 
testator disposes of his estate upon an alternative contingency. 
Grieved by the unfllial conduct of his son, the- testator gives him 
by the will proper no interest in his property which would be 
subjeot to his disposition. He créâtes in him no particular estate 
with a limitation over; consequently, if that limitation be too 
remote, no absolute estate can vest in him as the flrst taker. 
He leaves him subject to the discrétion of, ànd at the mercy of, his 
executors and trustées. Turning from him, he gives the fee in 
his realty and the absolute estate in his personalty to thèse trus- 
tées, so that the whole property may be kept together and pre- 
served until his Ultimate wishes regarding it shall hâve been 
accomplished. The burden of the trusts remains on them, and 
their heirs and représentatives, until the happening of one or the 
other of two events. He sélects as the objects of his bounty: 
First. The children of his son, should such chiidren come into being 
"If my said son should hâve any lawful children, my property 
shall be equally divided" between them, etc. Second. "In case 
my' said son shall die without lawful issue," he provides for 
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those named in the third clause, which next succeeds. The lan- 
guage of this clause does not impinge upon the ruie as to per- 
petuities. The statute of West Virginia limita the generality of 
the expression. And it would seem that, even without this statute, 
the limitation over would be good. The words, "in case my said 
son shall die without lawful issue," immediately follow a clause 
making a gift to the lawful chUdren of the son, should he hâve any. 
"It is well settled," says Mr. Jarman, "that words importing faÛ- 
ure of issue, foUowing a devise to children in fee simple or fee tail, 
refer to the objects of that prior devise, and not to issue at large." 
3 Eand. Jarm. Wills, (5th Ed.) p. 256. In Trehame v. Layton, in 
Ex. Ch. chamber, L. E. 10 Q. B. 459, testatrix gave her estate, real 
and Personal, to M. for her sole use during her life, and after her 
death to her children in equal parts, and in case M. die leaving 
no issue, the whole- property to go to the next of kin ; held, affirm- 
ing the queen's bench, that the words 'leaving no issue" must 
be construed as "having had no issue." See, also, Maitland v. 
Ohalie, 6 Madd. 250. And the same construction is put on the 
words "without leaving." They are held to be the same as "with- 
out having" by Jessel, M. E., in Ee Jackson's Will, L. E. 13 Ch. 
Div. 194. Between thèse two classes, the testator had a marked 
préférence in favor of his son's children. If they came into exist- 
ence, the other class could not take anything. And he postponed 
any ultimate disposition of his estate to the last moment of the 
possibility of their coming into existence, — the death of his son. 
Only upon this alternative, the death of his son without lawful 
issue, or, we may say, never having had lawful issue, could this 
postponed class take. So intent was he that his whole estate and 
its usufruct should be preserved for the possibility of children 
of his son, the testator made no provision for the wife of his son, 
notwithstanding his évident regard for her, until she should be- 
come the widow of his son. Hère there is clearly an alternative: 
If my son has lawful children, the whole of my property to them: 
in case my son should die without lawful issue, — without having 
had lawfid issue, — this selfsame property, charged with a proper 
support of his son's widow, goes to the postponed class. What- 
ever may be the construction of the second clause, be it valid or 
not, yet, under the terms of the third clause, so long as any de- 
scendant of the testator existed, the class mentioned in this third 
clause could take nothing. This case, therefore, comes within 
the distinction made by Lord St. Leonards, Chancellor, in Mony- 
penny v. Dering, 2 De Gex, M. & G. 182: 

"If the gift in question can be read as a gift In tlie alternative, that In 
case there is no issue livlng at the death of the brother, the estate is to go 
over, then effect may be given to it, conslstently with Beard v. Westcott, 5 
Taunt. 393, Turn. & R. 25, and every other authority, because the estate over 
would not be carried under the limitation at the expense of any person whom 
the testator intended to take, and no objection on this ground could con- 
slstently be raised." 

We are of the opinion that the decree of 21st January, 1885, was 
prématuré because, at that time, the son being alive, non constat 
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whetliér or àot hs would diè without lawful issue. The case at that 
time came Within Jackson v. Phillips, 14 Allen, 573. In that case 
the court says: 

"Neither James Jackson nor Mrs. Palmesr Is entltled to a présent equitabU 
esta te in fee. But as James, tbough now immarried, may marry and hâve 
cliildren who survive him, and as Mrs. Palmer's children may survive her, 
—in either of which cases half of the income of the share vsrould, by ttie will, 
gti to sùch children during thelr llves, and the be<iuest over to the charity 
be too remote,— the validity and effect of that bequest cannot now be de- 
termined. If the contingency upon which It is valld should hereafter occur, 
— namely, the death of testator's son and daughter, respectlvely, leaving no 
children,— the whole remainder of the share wiU then go to the charity." 

This course should hâve been followed hère. We are also of 
the opinion that the decree sustaining the demurrer to the bill of 
review is erroneous, in that the third clause of the will présents 
an alternative event, and can go into opération even if the second 
clause be void; and that the testator did not die whoUy intestate. 

The'testator, in Codicil No. 2 of his will, revoked the provision, 
made in the third paragraph of his will, of one-fourth of the resi- 
due to the children of Sophia Choen, and of another fourth to the 
children of John Heisner. Thèse are fourths of the residue of 
his estate, after a comfortable support for the widow of his son 
during her widowhood is secured. Subject to this charge, thèse 
two-fourths hâve been undisposed of by the testator, and to that 
estent went to the son as heir at law. 

The decree is reversed, and the case is remanded for such other 
proceedings as may be proper and consistent with this opinion. 
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Lis PeNdens— Bill of Rbtiew— Time of Tilins. 

■ A final decree dlsmisslng a bill of compiaint filed by R. was entered 
on May 2, 1881, and an appeal from such decree was dismissed for failure 
to prosecute it on December 6, 1881. On February 29, 1884, F. took a 
mortgage on lauds affected by the Utigation, from the grantee of the de- 
fendant who had prevailed in sald suit. On April 29, 1884, R. flled a 
biU of review against F. and his grantor to reverse the decree dismissing 
the bill of compiaint for error appearing on the record. HeU: (1) That 
as F. was a purchaser in good faith after the lapse of the term at which 
a final decree In favor of his grantor had been rendered, his title could 
not be affected by a decree rendered on a bill of review subsequently 
flled; (2) that a bill of review wiU not be regarded as a continuation 
of the original suit so as to affect with notice a person purchasing the 
property in controversy In good faith from the successful party, after a 
final decree, and without notice that a bill of review is intended to be 
flled; (3) that, unless spécial reasons exist to excuse delay, a biU of review 
muSt be flled within the tlme limited by law for taitng an appeal, and, 
as the bill of review flled by R. was not exhibited untll after the time al- 
lowed by section 1008, Rev. St, for taking an appeal, it could in no event 
be entertained in the présent case as against F. 

' Appeal from the Circuit Court of the United States for the East- 
• etn District of Arkansas. Afiflrmed. 



KECTOR V. FITZGERALD. 



809' 



U. M. Eose, W. E. Hemingway, and G. B. Eose, for appellant 
Sam. W. Williams, for appellee. 

Before SANBOEN, Circuit Judge, and THAYER, District Judge. 

THAYER, District Judge. This case cornes before us on appeal 
from the decree of the circuit court of the United States for the 
eastern district of Arkansas dismissing a bill of review, so termed. 
The chief question to be considered is one of lis pendens, and the 
controUing facts on which the décision dépends are as follows: 
Prior to December 16, 1880, there were pending in the United 
States circuit court for the eastern district of Arkansas, on tbe 
chancery docket, nine distinct and independent suits by Henry M.; 
Rector, the présent appellant, against several différent défend- 
ants, in which suits Rector sought to enforce an alleged équitable 
title to certain lands situated in the city of Hot Springs, Ark., 
which were at the time held and occupied in severalty by the 
last-mentioned défendants. One of thèse suits was entitled Henry 
M. Rector v. E. Q. Gibbon et aL; another was entitled Henry 
M. Rector t. Thaddeus Taylor and William Gray. On Decem- 
ber 16, 1880, the foUowing stipulation, slgned by counsel for the 
respective parties, was flled and spread of record in each of said 
cases. 

"It is hereby stipulated and agreed that the answer shall be wlthdrawn 
in the case of H. M. Rector v. B. Q. Gibbon et al., and a demurrer shall be 
Interposed, raising the question of the sufficiency of the bill upon the ground 
of jurisdictlon, and to the flnality of the décision of the Hot Springs com- 
missioners, which shall be argued at the next April term with like efféct 
as though flled and argued on the proper rule day, and affldavlt and certifl- 
cate to the demurrer Is walved. And it Is further agreed that the cases of 
Rector v. West Steele et al., Rector v. Henry P. Smith et al., Rector v. Henry 
Smith, Rector v. Lipseomb, Rector v. J. W. Parlier et al., Rector v. Elihu Smith, 
Rector v. T. W. Beattie, and Rector v. Thad. Taylor, and other cases pend- 
ing in this court Involrlng the same question, shall await and abide the 
décision on the said demurrer; and if said demurrer is sustained, the same 
entry shall be made in each of said causes, and demurrer to be formally en^ 
tered after sucb décision; and if said demurrer shall be overruled, the par- 
ties shall hâve time to take dépositions with like effect as though their an- 
swers had been filed and dépositions taken imder regular rules." 

At the April term, 1881, the demurrer which had been filed, pur- 
suant to the above stipulation, in the case of E. Q. Gibbon et al., 
was sustained by the circuit court, and a final decree was entered 
dismissing the bill, from which decree an appeal was prosecuted 
to the suprême court of the United States. The décision on that 
appeal, reversing the decree of the circuit court, was rendered on 
March 19, 1884. Vide 111 U. S. 276, 4 Sup. Ct. 605. At the 
April term of the circuit court, and on May 2, 1881, the circuit 
court also entered an order sustaining a demurrer to the bill in 
the suit of Rector t. Taylor and Gray, and at the same time granted 
a decree dismissing the bill in that case. Afterwards Rector flled 
a motion to vacate the last-mentioned decree, on the ground that it 
had been entered prematurely, in violation of the foregoing stip- 
ulation, but the court denied the motion on October 22, 1881. 
From the last-mentioned decree, dismissing the bill of complaint 
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against Taylor et al., an appeal appears to liave bëen allowed lo 
the suprême court of the United States; but the same was not 
prosecuted diligently, and the appeal was dismissed by the suprême 
court on December 6, 1881. The land to which the litigation re- 
lated was conveyed by Taylor and wife to Orlando A. Hobson on 
August 9, 1881, and on February 29, 1884, Hobson and wife exe- 
cuted a trust deed in the nature of a mortgage on the same prop- 
erty, to secure a loan of $5,000 made to Hobson by Edward Fitz- 
gerald, the présent appellee. At a foreclosure sale under said 
deed of trust or mortgage, Fitzgerald became the purchaser of 
the premises on March 4, 1887, and received a deed for thé prem- 
ises in due form. After the announcement of the décision of 
the suprême court in the case of Rector v. Gibbon, 111 U. S. 276, 
4 Sup. et 605, and on April 29, 1884, a bill, which on its face 
professed to be an "original bill in the nature of a bai of review," 
was filed by Bector against Taylor, Gray, and Hobson. This was 
foUowed by a bill of revivor, ûled on January 20, 1887, to bring 
in the heirs of Hobson, who had died in the mean time. On 
March 6, 1888, a supplemental bill was flled by Rector to make 
Fitzgerald a party to the litigation. The bill of review and sup- 
plemental bill, last referred to, contained substantially the same 
allégations that are found in the original bill of complaint against 
Taylor and Gray, and the same prayer for relief. They also con- 
tained a brief statement of the terms of the stipulation that had 
been sppead of record in the case on December 16, 1880; but 
the so-called biU of review did not refer to the decree that had 
been entered on May 2, 1881, dismissing the original bill of com- 
plaint, neither did it nor the supplemental bill contain any prayer 
that that decree might be reviewed and reversed. 

In his answer to the several pleadings abovè mentioned, Fitz- 
gerald, the appellee, based his défense to the relief sought on the 
ground that the alleged bill of review was not flled within the time 
limited by law and the rules of procédure in equity for flling such a 
biU; also on the ground that, at the inception of his title, on Febru- 
ary 29, 1884, there was no pending suit which could affect him with 
constructive notice of Rector's alleged equity, and that, in any event, 
he was a purchaser for value in good faith under circumstances 
which would bave satisfled any prudent persoh that the litigation 
aflecting the property in question had been ûnally terminated. It 
is a familiar rule of law that a stranger who purchases property 
at a judicial sale under, a judgment or decree that is erroneous 
or voidable, but not absolutely void, will be protected in his pur- 
chase, even if the judgment or decree is subsequently reversed on 
appeal or writ of error. Gray v. Brignardello, 1 Wall. 627, 634; 
Voorhees v. Bank, 10 Pet. 449, 469; Gilman v. Hamilton, 16 Hl. 225, 
232, and citations; Clarey v. MarshaU's Heirs, 4 Dana, 96, 99. 
But the same protection which is afiforded to a stranger to the 
record, who purchases property at a judicial sale under an erro- 
neous judgment or decree, will not be extended under ail circum- 
stances to a person who purchases property that is in litigation 
from a party to the litigation, even though he purchases after a 
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final judgment or decree has been rendered at nisi prinB in favor 
of the vendor. If the purchase is made after the rendition of 
a judgment in favor of the vendor, but within the time limited by 
law for an appéal or writ of error, it seems to be a debatable ques- 
tion hov? far the purchaser is affected by subséquent proceedings 
in the case, if an appeal or writ of error is prosecuted with effect 
by the losing party. In some, and in perhaps the majority, of the 
States it is held that one who thus purchases after a final iudg- 
ment or decree at nisi prius, before a writ of error has been 
served, and without notice that such a writ of error has been or 
will be sued out, will not be affected by a subséquent reversai 
of the judgment or decree on writ of error. Taylor v. Boyd, 3 Ohio, 
337, 352; Eldridge v. Wallier, 80 Hl, 270; Macklin v. AUenberg, 
lOP Mo. 337, 13 S. W. 350; Pierce v. Stinde, 11 Mo. App. 364; 
McCormick v. McClure, 6 Blackf. 466. But in some other states 
the authorities indicate, if they do not expressly hold, that a volun- 
tary purchaser from a party to a suit, during the period allowed 
after final judgment or decree to take an appeal or to sue out a writ 
of error, would be there regarded as a purchaser pendente lite, and 
would hold the property subject to the outcome of the litigation. 
Debell v. Foxworthy's Heirs, 9 B. Mon. 228; Harle v. Langdon's 
Heirs, 60 Tex. 555, 562, and citations; Marks v. Cowles, 61 Ala. 299. 
There is also some conflict of opinion as to whether a person who 
purchases property from a party to a suit after final decree therein, 
and within the time limited by law for filing a bill of review, is a pur- 
chaser pendente lite, and is bound by a decree of reversai on a biU 
of review subsequently filed. This question was answered in the 
affirmative in Earle v. Couch, 3 Metc. (Ky.) 450, and in Olarey v. 
Marshall's Heirs, 4 Dana, 95, 96. The décision in thèse cases is 
based upon the ground that a purchaser under such circumstances 
is presumed to know that the decree may be reversed on a bill of 
review, or, in other words, that he buys with the knowledge that 
the litigation is not at an end until the period has expired for filing 
a bill of review or taking an appeal. On the other hand, a différent 
conclusion was reached in a very well considered case in the state 
of Ohio. Ludlow v. Kidd, 3 Ohio, 541. In the last case the 
facts were that certain . infants filed a bill to obtain the légal 
title to certain real estate. The bill was dismissed on final hear- 
ing; whereupon the défendants, who were in possession of the 
land, and had an apparent légal title, sold the same to third parties 
who were strangers to the suit. A statute of Ohio allowed infants 
five years after obtaining their majority to bring a bUl of review in 
such cases. The complainants having availed themselves of thls 
statutory right after becoming of fuU âge, and having procured a 
reversai of the original decree on a bill of review, it was held, after 
a careful scrutiny of the authorities, that the intermediate pur- 
chasers were not afi'ected by the decree of reversai. The décision 
in Lee Co. v. Eogers, 7 Wall. 181, also has a direct bearing on the 
question at issue, and is in harmony with the case last cited. 
A suit was brought to enjoin the county from issuing certain bonds 
on the ground that it had no authority to issue such securities. 
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This bill was dismissedon final hearing, wliereupon the bonds were 
issued and sold. ^ujbsequently a bill of review was flled, yrhich re- 
Bulted in a decree declaring that the county had no power to issue 
Buch bonds, and, in a reversai of the original decree. In a suit 
against the county upon ihe bonds, it was urged that they had 
been issued and sold during the pendency of a suit to test their 
validity, and that the purchasers were affected with notice of the 
litigation, and were bound by the decree on the bill of review. It 
was held, however, that they were "distinct and independent suits, 
and that the doctrine of lis pendens had no application to the case." 
In Cîole T. Miller, 32 Miss. 89, 101, it was also expressly ruled that, 
whilea bill of renew has référence to the original suit, yet it is "an 
independent proceeding, and not a part of the original case." We 
are of the opinion, both on principle and authority, that a bill of re- 
view ought not to be regarded as a continuation of the original 
suitji merely for the purpose of affecting a purchaser in good faith, 
after a final decree, with notice. In our judgment, one who thus 
purchases after the lapse of the term at which a final decree on the 
merits is rendered, without notice that a bill of review is in con- 
templation, or will be exhibited, should be protected from the effect 
of a decree on such a bill if it issubsequently filed. After a final 
decree the losing party, by proper diligence, can always guard 
against the risk of losing the fruits of the litigation by a sale to an 
intermediate purchaser; and, on grounds of public policy, it is bet- 
ter to exact of him such diligence in the prosecution of his claim, 
than to suffer the title of valuable property to be clouded for an in- 
definite period by the possibUity that the litigation may be renewed 
by a bill of review. 

But, even if the conclusion last stated is not warranted by the au- 
thorities, we entertain no doubt that, on the state of facts disclosed 
by this record, the doctrine of lis pendens, which the appellant in- 
vokes, is inapplicable. The decree dismissing the bill was entered 
on May 2, 1881. Thereafter, by the motion to vacate the decree, the 
court's attention was directed to the stipulation of December 16, 
1880, and, in a proper manner, it was called upon to construe that 
stipulation. It held, in substance, that the agreement "to await and 
abide the décision on the demurrer" in the Gibbon Case, meant the 
décision of the circuit court on such demurrer, rather than such 
final décision as might be rendered on appeal; and, whether that 
view was right or wrong, it was conclusive, as between the parties 
to the isuit wherein such ruling was made, until it was reversed on 
appeal or by a bill of review. An appeal was in fact allowed, which 
was dismissed on December 6, 1881 ; and the présent bill of review, 
so termed, was not filed for more than two years and four months 
theteaf ter. No sufBcient excuse has been shown for not prosecuting 
that appeal to a final hearing upon the merits, nor can we entertain 
any doubt that, if it had been diligently followed, the appellant 
might hâve obtained a review of the décision of the circuit court 
touching the proper construction of the stipulation, which décision 
we are now asked to review and to reverse. It is a weU-settled rule of 
procédure that, unless some spécial reasons exist to excuse the delay. 
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which hâve not been shown in the présent case, a bill of review muât 
be exMbited within the same time allowed for taking an appeaJ, which 
by the fédéral statute at the time of thèse occurrences was limited to 
two years after the entry of a final decree. Eev. St § 1008; Thomas 
T. Harv'ie's Heirs, 10 Wheat. 146; Clark v. Kallain, 103 U. S. 766; 
Ensminger v. Powers, 108 U. S. 292, 2 Sup. Ct. 643; DanieU, Ch. H. 
& Pr. 1580, 1581, and citations; Story, Eq. PI. & Pr. 410. We are 
of the opinion, therefore, that as the appeÛee's title to the premises 
was acquired under a mortgage which was executed on February 
29, 1884, more than two years after the appeal f rom the final decree 
dismissing the original bill had been itself dismissed in the suprême 
court, such title as he then acquired could not be prejudiced, or 
in any manner affected, by a decree rendered on the alleged bill of 
reTÏew which was thereafter filed. 

In TÎew of what has already been said, it becomes unnecessary 
to consider whether the final decree of May 2, ISSl, was entered pre- 
maturely, in violation of the stipulation of December 16, 1880, and 
no opinion will be expressed on that point If the circuit court 
erred in its interprétation of the stipulation, it was like any other 
error that might hâve been committed during the progress of the 
case, and the alleged error did not render the decree dismissing the 
original bUl any the less final. It is évident, we think, that when 
the appellee acquired an interest in the property there was not only 
DO pending suit which could affect him with notice, but the time had 
then expired within which the litigation could be renewed by a bill 
of review. Finding no error in the record, the decree of the circuit 
court is in ail things alfirmed. 



UNION PAC. RY. CO. et al. v. UNITED STATES. 
(Circuit Court of Appeals, Elglith Circiiit. January 29, 1894.) 

No. 221. 

1. Railwat and Tblesbaph Companies— Qovernmental Aid— Pacific Eaui- 

KOADS. 

There was nothlng in the acts of July 1, 1862, and July 2, 1864, which 
would prevent the Union Pacific Railroad Company, in the discharge of 
its obligation to maintain a telegraph line for railroad and commercial 
purposes, from contractlng with a telegi-aph company for the joint main- 
tenance of a line of pôles on the railroad right of way, upon which each 
party was to string its wires; the railroad company to maintain its own 
télégraphie offices and operators, adéquate to the transmission of com- 
mercial, as well as railroad, messages. ,50 Ped. 28, reversed. 

2. Same. 

Such a contract was not rendered unlawful, on grotmds of public pollcy, 
by a provision therein binding the railroad company to assure to the tele- 
graph company the exclusive right of way along the railroad "as far 
as it could legally do so," and to refuse assistance and facilities for the 
construction of rival Unes, in so far as "it could lawfuUy wlthhold" the 
same. 50 Ped. 28, reversed. 
S. Same. 

The authority glven to the Pacific Railroad Companies by the fourth 
section of the act of July 2, 1864, known as the "Idaho Act," to dis- 
charge their obligation in respect to telegraph Unes by entering into 
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an arrangement with the TJnltod States Telegraph Company whereby 
;lts Unes shoiild be constmcted upon their rlght of way, was not a prlvi- 
■■lëge çonflîaéa merely to the United States Company, but It extended to 
that éompauy and "its assoclateé," to wliom thé rlght of constructing 
Unes was glven in the flrst section of thé a et, and the railroad companies 
had anthorify to make such an "arrangement" with a company In whlch 
the United States Company becàme merged by a lawful consolidation. 
50 Ped. 28, rerersed. 

4. Bàhe — Bnfoecinq Rights of Qovbrnment — Leoal and Equitable Pro- 

: OEDUEE. 

The court wlll not présume. In the absence of express provisions to 
that èfféct, that, by directing the attprney gênerai to take "proper pro- 
ceedlngs" to ascertaln and enforce the rights of the United States in the 
télégraphie TDroperty and franchises connected with the Pacific Railroads. 
(Act Aug. 7, 1888, § 4,) congres» intended to authorlze the jolnder of 
légal and équitable matters in one proceeding; and It wlll not, therefore, 
nnder a bill In équlty, attempt to enforce upon the Union Pacific Rail- 
road Company the duty, Imposed by the flrst section of sald act, of 
operatlng its telegraph Unes "by Itsèlf alone through Its own corporate 
offlcer," whlch Is a matter properly appertaining to the writ of man- 
aamus. 50 Fed. 28, reversed. 

5. Bamb— Interstate Commerce Commission. 

The duty of affording equal facllltles to ail Connecting Unes of tele- 
graph without discrimination against any, whlch Is enjoined upon the 
Pacific Railroad Companles by the second section of the act of 1888, is a 
duty to be enf orced, not by a biU in equlty, but In the manner preseribed 
In section 3, namely, by applicatioh to the Interstate commerce com- 
mission under the rules preseribed by that body. 

Appeal ftom the Circuit Court of the TJnited States for the District 
of 2!ïebra«ka. 

In Equity. Bill by the United States against the Union Paciiic 
Eailway Company and the Western Union Telegi*aph' Company to 
cancel a contract whereby the télégraphie franchises of the railroad 
company were transferred to the telegraph company, and to compel 
the railroad company to exercise such franchises directly through 
its own offlcers and employés. Coitiplainant obtained a decree from 
the circuit court for the district Of Nebraska, (50 Ped. 28,) but upon 
appeal the case was reversed, and the cause remanded with direc- 
tions to set aside the former decree, and in lieu thereof to make 
and enter a modîfied decree. 

This was a blU exhlblted by the attorney gênerai in behalf of the United 
States nnder the provisions of an act of congress approved August 7, 1888, 
(25 Stat. 382,) whlch by Its tltle is deciared to be supplemeutary to the 
Pacific Raih-bad acts of July 1, 1862, and July 2, 1864. Vide 12 Stat. 489, 
and 13 Stat 356. The material portions of the act of August 7, 1888, are 
as foUows: 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that ail railroad and telegraph 
companles to whlch the United States has granted any subsidy in lands or 
bonds or loan of crédit for the construction of either railroad or telegraph 
Unes, whlchy by the acts Incorporatlng them, or by any act amendatory or 
supplemeutary ; thereto, are required to construct, maintain, or operate tele- 
graph Unes, and ail companies engagea in operatlng sald railroad or tele- 
graph Unes shaU forthwlth and henceforward, by and through thelr own 
respective corporate ofllcers and employés^ maintain and ûperate for rail- 
road, governmental, commercial and ail other purposes, telegraph Unes, and 
exercise by themselves alone ail the telegraph franchisés conferred upon 
them and obligations assumed by them under the acts msiking the grants as 
af oresald. , 
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"Sec. 2. That whenever any telegrajph company Tt'hich shall liaye accepted 
the provisions of tltle sixty-flve of the Eevlsed Statutes shall extend its Une 
to any station or office of a telegraph Une belonging to any one of said 
rallroad or telegraph companies, referred to in the flrst section of this 
act, said telegraph company so extending its line shall hare the right 
and said rallroad or telegraph company shall allow the line of said tele- 
graph company so extending its line to connect with the telegraph line 
of said rallroad or telegraph company to which it Is extended at the place 
where their Unes may meet, for the prompt and convenient interchange of 
telegraph business between said companies; and such rallroad and telegraph 
companies, referred to In the flrst section of this act, shall so operate their 
respective telegraph lines as to afCord eaual facllities to ail, without dis- 
crimination In favor of or against any person, company or corporation what- 
ever, and shall recelve, deliver and exchange business with Connecting tele- 
graph lines on equal terms, and affording equal facllities, and without dis- 
crimination for or against any one of such Connecting lines; and such ex- 
change of business shall be on terms just and équitable. 

"Sec. 3. That If any such rallroad or telegraph company referred to in 
the flrst section of this act, or company operating stich railroad or tele- 
graph line shàll refuse or faU, In whole or In part, to maintain and operate 
a telegraph line as provided in this act and acts to which this is supple- 
mentary, for the use of the government or the public, for commercial and 
other purposes, without discrimination, or shall refuse or fail to make or 
continue such arrangements for the interchange of business with any Con- 
necting telegraph company, then any person, company, corporation, or Con- 
necting telegraph company may apply for relief to the Interstate commerce 
commission, whose duty It shall thereupon be, under such rules and régula- 
tions as said commission may prescribe, to ascertain the facts, and détermine 
and order what arrangement Is proper to be made in the particular case, 
and the rallroad or telegraph company concerned shall abide by and per- 
form such order; and it shall be the duty of the Interstate commerce com- 
mission, when such détermination and order are made, to notify the par- 
ties concerned; and, if necessary, enforce the same by writ of mandamus 
in the courts of the United States, In the name of the United States, at the 
relation of either of said Interstate commerce commissioners: provided, that 
the said commissioners may institute any Inquiry, upon their own motion, 
in the same manner and to the same effect as though complaint had' been 
made. 

"Sec. 4. That in order to secure and préserve to the United States the full 
value and benefit of its liens upon ail the telegraph lines required to be con- 
structed by and lawfully belonging to said railroad and telegraph companies 
referred to in the first section of this act, and to hâve the same possessed, 
used and operated in conformlty with the provisions of this act and of the 
several acts to which this act is supplementary, it Is hereby made the duty 
of the attorney gênerai of the United States, by proper proceedings, to pré- 
vaut any unlawful interférence with the rights and equities of the United 
States under this act, and under the acts hereinbefore mentioned, and under 
ail acts of congress relating to such rallroads and telegraph lines, and to 
hâve legally ascertained and firmly adjudicated ail alleged rights of ail per- 
sons and corporations whatever claiming In any manner any control or in- 
terest of any liind In any telegraph Unes or property, or exclusive rights of 
way upon the lands of said rallroad companies, or any of them, and to hâve 
ail contracts and provisions of contracts set aside and annulled which hâve 
been unlawfully and beyond their powers entered into by said railroad or 
telegraph companies, or any of them, with any other person, company or 
corporation." 

The Union Padfic Rallway Company, which Is named as one of the de- 
fendants in the blll, was formed In January, 1880, pursuant to section 16 of 
the act of July 1, 1862, by the consolidation of three pre-existing rallroad cor- 
porations, to wlt, the old Union Pacific Rallroad Company, the Kansas 
Pacific Railway Company, and the Denver Pacific Rallway & Telegraph 
Company. The Consolidated company now opérâtes a Une of railroad from 
Gouncil Bluffs, lowa, to Ogden, Utah, known as the main line; also, a line 
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from KansftS Olty, Mo., to Denver, Oolo., and a Une from Denver north to 
a junction with the main line at Oheyenne. Prier to the consolidation In 
Jannajry, 1880, the Union £»aclfic Railroad had built tiie main line from 
Oounçil Bluffs to Ogden, together witli a Une of telegraph along its riglit 
of way; the Kansas Pacific Eailway Company (which was first called the 
Leayenworth, Pawnee & Western Railroad, subsequently the Union Pacific 
Bailroad, Bastern Division, and lastly the Kansas Pacific Rallway Com- 
pany) had boiilt the line of railroad from Kansas City to Denver, and under 
a contraçt with the Western Union Telegraph Company of date October 1, 
1866, had caused a line of telegraph to be ereeted on its right of way. Prior 
to the consolidation the Denver Pacific Eailway & Telegraph Company had 
built a.;linQ of railroad and telegraph from Denver to Gheyenne, actlng in 
that behaif tmder a contract wlth the Kansas Pacific Railway Company, 
whereby the former company. acquired so much of the Kansas Pacific Com- 
pany's subsidy as pertained to that part of its line between Denver and 
Oheyenne. The contract between the two companiés, last mentioned, was 
authorized by an act of congress approved on Mareh 3, 1869, (15 Stat. 324.) 
The Leavenworth, Pawnee & Western Railroad Company (afterwards termed 
the Kansas Pacific Rallway Company) accepted the t)rovisions of the ninth 
section of the Pacific Railroad acts of July 1, 1862, and July 2, 1864, which 
acceptance entitled It to receive, and It did In fact reçoive, a large subsidy 
from the govemment for constructlng the line of railroad from Kansas City 
to Oheyenne via Denver, and the Union Pacific Railroad Company received 
a llke subsjdy for building the main Une from Councll Bluffs to Ogden. 

The foregoing facts were stated substantially In the blll of complalnt. It 
further léharged, in substance, as foUows: 'That by the act of July 1, 1862; 
the Union Pacific Bailroad Company became and was bound to build and 
maintain, and to operate by Its own servants and agents, a line of telegraph 
for conjmercial and governmental purposes between Omaha and Ogden, but 
that on September 1, 1889, and on December 20, 1871, said railroad com- 
pany had .nnlawfuUy leased to the Atlantic & Pacific Telegraph Company 
"ail Its telegraph Unes, wires, pôles, instruments, and offices, and ail of its 
property portalning to the business of telegraphy," for the 'full period of 
its corporate existence; and that the Consolidated company had thereafter, 
on July 1, 1881, entered into a contract with the Western Union Telegraph 
Company (which had, in the mean time, become the successor of the Atlantic 
& Pacific Telegraph Company) whereby it had "surrendered its franchise 
and aUenated its powers imder its charter" to said Western Union Tele- 
graph Company, and that under said contract the Western Union Telegraph 
Company had entered into possession and control pî the Unes of telegraph 
between Omaha and Ogden. The bill also charged that under the provi- 
sions of the Pacific Railroad acts of July 1, 1862, and July 2, 1864, the 
United States had a lien upon the railway and telegraph Unes aforesaid, 
and the earnings of each, with ail appurtenances, to reimburse it for aid 
extended in constructlng the same, but that the Union Pacific Railway Com- 
pany, by the contract of July 1, 1881, with the Western Union Telegi'aph 
Company, had "attempted to relleve itself from the duty of maintaining and 
operating telegraph Unes for railroad, governmental, commercial, and ail 
other purposes, and had refused to exercise the obUgations assumed by it 
under the aforesaid acts;" that the United States "had been deprived by 
said contract of its security and indemnity fund;" that the earnings from 
said telegraph business had been approprlated by the Western Union Tele- 
graph Company, which had taken possession, for its own use, of the right 
of way and maferials donated by the United States; that the Union Pacific 
Railway Company "had surrendered its télégraphie franchises to the tele- 
graph company;" that it "had avoided and refused to perform its dutles; 
that it had refused to connect with other Unes, or to afford any facilities 
for the exchange of telegraph business except with the Western Union Tele- 
graph Company; that it had refused to do any telegraph business for the 
United States or for the gênerai pubUc, and had thereby granted a monopoly 
of the telegraph business along its Unes to the Western Union Telegraph 
Company, and had deprived the people of the United States of the benefitS 
of free compétition, contrary to the Pacific Railroad acts aforesaid and the 
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supplementary act of August 7, 1888. The bill further averred that since 
Ttie passage of the act of August 7, 1888, the Union Pacific Rallway Com- 
pany had continued to act in accordance with the provisions of the con- 
tract of July 1, 1881, and that It had done so, subséquent to the passage of 
that act, under pretense of complying with an injunction -which the West- 
ern Union Telegraph Company had obtalned on February 14, 1889, In the 
United States circuit court for the district of Nebraska, restraining the Union 
Pacific Rallway Company "from dolng any act or thing contrary to the pro- 
visions of that contract" The bill of complaint diselosed the varions pro- 
ceedlngs that had been taken in sald injunction suit, (which is character- 
ized as a coUusive suit,) and among other things averred, in substance, that 
It was thereln claimed by the Western Union Telegraph Company that 
prlor to October 1, 1866, the United States Telegraph Company had moved 
its telegraph Une In the state of Kansas upon the rlght of way of the Kansas 
Pacific Rallway Company under an arrangement with the Kansas Pacifie 
Railway Company which was authorized by an act of congress approved 
July 2, 1864, (13 Stat. 373;) that the Western Union Telegraph Company 
had succeeded to ail the rights of the United States Telegraph Company, 
and on October 1, 1866, had entered Into a contract with the Kansas Pacific 
Railway Company, in pursuance of which it had completed the line of tele- 
graph along the Kansas Pacific Railway to Denver, and that the Une so 
constructed was duly accepted by the United States as a fulfiUment of the 
obligation of the Kansas Pacific Railway Company to erect a line of tele- 
graph. With respect to thls clalm on the part of the Western Union Tele- 
graph Company, the bill flled by the United States charged, in substance, 
that the United States Telegraph Company did riot remove its constructed 
line, under the aforesaid arrangement, iipon the rlght of way of the Kansas 
Pacific Rallway Company; that the Western Union Telegraph Company did 
not complète a line of telegraph along that road to Denver, as claimed; and 
that the United States had nelther accepted such Une of telegraph from 
the Western Union Telegraph Company, nor dealt with nor recognized elther 
It or the United States Telegraph Company as the buUder of said line. The 
bUl flnally charged that ail of the aforesaid contracts with the Western 
Union Telegraph Company were beyond the power of the railway company 
to make, and against public policy, and in violation of the Pacific Railroad 
acts and the act of August 7, 1888. 

The prayer of the bill was In accordance with the fourth section of the act of 
August 7, 1888: "That the court ascertain and finally adjudge the rights of ail 
persons and corporations In any manner claiming any contract or interest of «ny 
kiad In said telegraph Unes or property, or exclusive rights of way upon the 
lands of said railway company, or any of thèm, and that upon the hearing 
an order or final decree be entered, canceling and annulling sald contract 
and ail provisions of contracts relating to the aliénation of said telegraph 
Unes or the control and management thereof," and that sald rallway com- 
pany "be decreed and compelled to maintain and operate said telegraph 
Unes according to law." Answers were flled by the railway company and 
the telegraph company, which admitted the exécution of the several con- 
tracts referred to in the biU, but denied that the contracts of July 1, 1881, 
and October 1, 1866, were invalid. The défendants further denied, in sub- 
stance, that the railway company had transferred or surrendered its telp- 
graphic franchise to the telegraph company, or that it had divested itself 
of the power to perform its charter obligations to the govemment or ta 
the public with respect to maintaining a telegraph line, or that It had at 
any time failed or refused to discharge its obligations in that behalf. On 
the final hearing the circuit court entered a decree canceling and annulling 
ail of the contracts with the Western Union Telegraph Company and the 
Atlantic and Pacific Telegraph Company that hâve been heretofore referred 
to. It further decreed that the Union Pacific Railway Company "put an 
end to aU relations with the Western Union Telegraph Company not equally 
allowed to other persons and corporations opéra ting * • * telegraphs, 
that It at once résume possession of its ofiices, pôles, wires, instruments, 
and ail of Its other property belonglng to the business of telegraphy, along 
such of its main and branch Unes as were aided by the government under 
v.69F.no.8— 52 
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the act of July 1, 1862, • • » and heûcëfdrth, by and through its own 
eorporate offlcers and employés, malntaln and operate for rallroad, govern- 
mental, commercial, and other purposes such telegraph Unes and instru- 
ments, and * • ♦ exercise, by itself aloae, ail the telegraplilc franchises 
conferred upon it under the severàl acts granting to It subsidies." The de- 
cree further required the railway company to afford eqnal facilitles to ail 
telegraph companles withoiit discrimination, and to receive, deliver, and ex- 
change business with Connecting telegraph companies on equal terms, and 
to aiford equal facilitles to ail, wlthout discrimination for or against any. 
It further commanded the railway company to construct and provide such 
Unes of telegraph and instrumentalities as would be adéquate to enable it 
to carry out the provisions of the decree aforesaid, and also commanded the 
Western Union Telegraph Gompany to forthwlth vacate ail offices of the 
railway comi)any Without remdving therefrom, untU further order. any prop- 
erty which Uad theretofore been Jolntly used by the two défendants. 
The opinion of the circuit Court Is reported in 50 Fed. 28, 41; 

John F. Dillon and John M. Thurston, (W. R. Kelly, on the brief,) 
for appellant Union Pac. Ey. Co. 
Rush Taggart, for appellant Western Union Tel. Co. 
Sol. Gen. Maxwell, for the United States. 

Before OALDWELL, Circuit Judge, and THAYER, District Judge. 

THAYERj District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The chief question to be considered on this appeal is whether the 
United Stalies is entitled to hâve the contract of July 1, 1881, be- 
tween the Union Pacific Railyvay Company and the Western Union 
Telegraph Company, canceled and annulled, either because it was 
originally illégal and beyoud the power of the Union Pacific Railway 
Company, or because its provisions are now répugnant to the act 
of August 7, 1888, (25 Stat. 382.) Subordinate to this gênerai in- 
quiry are the questions whethér the contract of October 1, 1866, be- 
tween the Western Union Telegraph Company and the Kansas 
Pacific Railway Company, is invalid, and some questions pertaining 
to the scope, purpose, and effect of the act of August 7, 1888. It 
is claimed by the govemment, and is net denied by the appellants, 
that the Pacific Railroad acts of July 1, 1862, and July 2, 1864, im- 
posed on the various constituent railroad companies who now com- 
pose the Union Pacific Railway Company the duty, among others, 
of constructing and maintaining on their several rîghts of way 
a line of telegraph for governmental, commercial, and other pur- 
poses. It was held both by Mr. Justice Brewer in this case, and by 
Mr. Justice Miller and Judge McCrary in other cases where the same 
question was involved, that the obligation thus imposed on the 
several railroad companies to construct and maintain telegraph 
Unes could not be lawfully avoided by leasing their Unes of tele- 
graph, after their construction, to some other corporation, to be 
by it maintained and operated. Vide 50 Fed. 32; W. U. Tel. Co. 
V. Union Pac. Ry. Co., 3 Fed. 423, 721, 725; Atlantic & P. Tel. Co. 
V. Union Pac. Ry. Co., 1 Fed. 745, 749. This latter proposition does 
not seem to be controverted by the appellants, or either of them; 
therefore, it mùst be taken as conceded that the lease granted by the 
Union Pacific Railroad Company to the Atlantic & Pacific Tele- 
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graph Company on September 1, 1869, and the supplçmentary agree- 
ment of December 20, 1671, between the same companies, which 
are referred to in the bill of complaint, were each beyond the power 
of the raiiroad company to exécute, and for that reason were and 
are of no binding force or efficacy. The nineteenth section of the 
Pacific Bailroad act of July 1, 1802, (12 Stat 489,) and the fourth 
section of the act of July 2, 1804, (13 Stat. 373,) provided a means 
by which the old Union Pacific Eailroad Company and the Kansas 
Pacific Eailway Company might respectively relieve themselves of 
the obligation to construct and maintain a telegraph Une along their 
respective rights of way. When the act of July 1, 1862, was passed, 
the Pacific Telegraph Company, the Overland Telegraph Company, 
and the California State Telegraph Company were operating a line 
of telegraph across the plains, f rom the Missouri river to San Fran- 
cisco, about on the proposed route of the main line of the Union 
Pacific Railway Company, under a contract with the government 
which had been entered into pursuant to an act of congress ap- 
proved June 16, 1860, (12 Stat. 41,) entitled "An act to f acilitate com- 
munication between the Atlantic and Pacific states by electric tel- 
egraph," The nineteenth section of the act of July 1, 1862, pro- 
vided, in substance, that an arrangement might be made with said 
last-named telegraph companies, by the railway companies men- 
tioned in said act, to move their line of telegraph upon the raiiroad 
right of way, and that, if such an arrangement was entered into, it 
should be considered a fulflllment of the obligation of the raiiroad 
company to construct and maintain a line of telegraph; and, even 
in the absence of such an arrangement, it authorized the aforesaid 
telegraph companies to more their line upon the raiiroad right of 
way. In like manner the fourth section of the act of July 2, 1864, 
which latter act empowered the United States Telegraph Company 
to construct a telegraph line between the Missouri river and San 
Francisco, authorized the United States Telegraph Company to en- 
ter into an arrangement with either of the railway companies men- 
tioned in the Pacific RaUroad act of July 1, 1862, whereby its tele- 
graph line might be erected on the raiiroad right of way, and, if 
so erected, should be held and considered a fulfillment of the raii- 
road company's obligation to construct and maintain a telegraph 
Une. This latter act, though gênerai in its terms, evidently had in 
view an arrangement between the United States Telegraph Com- 
pany and the Kansas Pacific Railway Company, whereby the latter 
should be relieved of its télégraphie obligation, as the line of the 
United States Telegraph Company was projected to run through 
Kansas. With respect to the opportunity thus afl'orded to the 
several railway companies to fulflll their télégraphie obligations to 
the United States otherwise than by actually constructing and 
maintaining a telegraph line for governmental and commercial pur- 
poses, it is sufficient to say, that it does not appear to be claimed 
by the appellants, or either of them, that the old Union Pacific 
Bailroad Company ever availed itself of the opportunity thus afford- 
ed it, so far as the main line between Omaha and Ôgden is con- 
cerned. On the contrary, it built a telegraph line of its OT\(n, on the 
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north aide of its right of way, betwéen the points aforesaid, and the 
three telëgmph companies heretofore -named (the Pacific, the Over- 
landj and the California State) moved their line upon the south side 
of the right of way, in accordance with the statute aforesaid, but 
not under any such "arrangement" or agreement with the railway 
Company as would suffice to relieve the latter of its obligation to 
maintain a telegraph. The case is différent, however, with respect 
to the Kansas Pacific Eailway Company. It is argued with much 
force that the latter company entered into an arrangement with the 
United States Telegraph Company, which arrangement wais sub- 
sequently embodied in the contract of October 1, 1866, with the 
Western Union Telegraph Company, the successor of the United 
States Telegraph Company, whereby, under the fourth section of the 
act of July 2, 1864, supra, it fulfllled its obligation to maintain a 
telegraph line at least between Kansàs City and Denver. We shall 
discuss the merits of this contention further on, but at présent, 
with the foregoing summary of the points conceded, and in the light 
of such concessions, we tum to consider whether the contract of 
July 1, 1881, which superseded ail other contracts, was a valid 
agreement. 

Before stating the provisions of that contract it will be well to 
describe the situation as it existed when the same was entered 
into. At that time the Western Union Telegraph Company, as the 
successor of the Overland, the Pacific, and the California State Tel- 
egraph Companies, was lawfuUy in possession of, and was the owner 
of a line of telegraph upon the railroad right of way between Omaha 
and Ogden. The Western Union Telegraph Company had in fact 
furnished the means to build, and had built, that line of telegraph 
across the plains, and had caused it to be moved upon the railroad 
right of way, through the agency of the three telegraph companies 
last named. On July 1, 1881, the Western Union Telegraph Company 
had also succeeded ito ail the rights of the Atlantic & Pacific Tele- 
graph Company, which was the lessee of the Union Paciflc's tele- 
graph line under the lease of September 1, 1869. In a suit which 
had theretofore arisen between the Atlantic & Pacific Telegraph 
Company and the Union Pacific Eailway Company it had been de- 
cided that the last-mentioned lease was invalid ; but, as it appeared 
in the course of the suit that the railway company had received for 
such lease 17,800 shares of the telegraph company's stock, from 
which it had realized from four to six hundred thousand dollars, 
the court had enjoined the railway company from taking possession 
of the telegraph line then in the possession of the Atlantic & Pacific 
Telegraph Company under the invalid lease until there had been an 
accounting, and untU the considération for the lease had been re- 
stored. Vide 1 Fed. 745, 752. This injunction was in fuU force 
on July 1, 1881. The railway company djd not hâve possession of 
the telegraph line between Council Bluffs and Ogden, and could not 
acquire possession of that line except on the condition last indicated. 
Prior to July 1, 1881, litigation had also arisen with respect to the 
telegraph line on the right of way of the Kansas Pacific Eailway 
Company. The Union Pacific Bailway Company, after the con- 
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solidatioD, had threatened to take possession of that Une, wMch had 
been erected and was being operated by the Western Union Tele- 
graph Company under the contract of October 1, 1866, with the 
Kansas Pacific Kailway Company, heretof ore mentioned. The West- 
ern Union ïelegraph Company had applied for and obtained an in- 
junction against the railway company to restrain its threatened 
action. With référence to that litigation it is sufiicient to say, at 
présent, that on July 1, 1881, the injunction was in fuU force, bnt 
under conditions svhich permitted the railway company to hâve 
the exclusive use of one wire between Kansas City and Denver for 
railroad and commercial business. Vide 3 Fed. 417, 423, 721, 736. 
In this posture of affairs the contract of July 1, 1881, was ex- 
ecuted. As the contract is lengthy, we shall only undertake to 
state its material provisions, and according to their légal effect, 
rather than in the language of the parties. It recites, in the flrst 
instance, that it is entered into "for the purpose of providing télé- 
graphie facilities for the parties thereto, and maintaining and oper- 
ating the Unes of telegraph along the Union Pacific Eailway in the 
most economical manner, in the interest of both parties, and for 
the purpose of fulfllling the obligations of the railway company to 
* * * the United ^tates and the public in respect to the télé- 
graphie service required by the act of congress of July 1, 1862, and 
the amendments thereto." The parties then agreed, in substance, 
as foUows: That ail existing suits (being those heretof ore men- 
tioned) should be dismissed, and that the contract should operate 
as a release and discharge of ail claims, debts, and liabilities arising 
and accruing under pre-existing contracts between the parties, 
which were then in litigation; that the railway company should as- 
sure to the telegraph company, as far as it legally could do so, the 
exclusive right of way along its railroad, and any extensions and 
branches thereof, for the construction and maintenance of lines of 
telegraph, and that the railway company would not transport men 
and material for the construction of a line or lines of telegraph to 
be operated in compétition with the Western Union Telegraph Com- 
pany, except at its regular local rates, nor fumish such competing 
lines facilities for construction that it could lawfuUy withhold, nor 
stop its trains or distribute material at other than regular stations ; 
that no employé of the railway company should be eraployed by, or 
hâve any connection with, any other telegraph company than the 
Western Union Company; and that the latter company should hâve 
the exclusive right, as against any other telegraph company, to 
occupy and connect with the railway company's dépôts or station 
houses for commercial telegraph purposes. Conceming the mode 
of keeping up, maintaining, and renewing the existing lines of tel- 
egraph then on the railroad right of way, the contract contained 
the foUowing stipulations: That the railway company should, at 
its own expense, fumish ail the labor in that behalf required, except 
a f oreman ; that the telegraph company should provide a f oreman, 
skilled in the work of construction and repair, to direct and super- 
vise such work; and that each party should pay one-half the cost 
of pôles, wire, insidators, tools, and other materials used for the 
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imaînteiiflace, reuewal, or repair of telegraph lines along ail o£ the 
railway coiûpaïiy's roads, branches, and extensions, until three wires 
for the exclusive use of each party had been provided between 
Council Bluffs and Ogden, — ^two for the exclusive use of each party 
between Elansas City and Denver, and one for the exclusive use of 
each party on ail other portions of the rajlway company's road. The 
contract in this respect further provided that the rail way company 
should trùJisport free of charge, and distribute along the Une of its 
raUroad, ail pôles and other materials that were required in the 
work of maintenance, renewal, and reconstruction, also ail employés 
and laborers who were engaged in such work, and that the telegraph 
companyï on its part, should supply telegraph instruments and local 
batteries to work the Une, and blanks and stationery for commercial 
telegraph business. With respect to the mode of operating the tele- 
graph Unes aforesaid, the contract contained the foUowing provi- 
sions: That at ail telegraph stations of the rail way company its 
operators should receive and transmit such commercial or public 
messages as were offered, and should account for the tolls paid 
thereon to the tel^raph company, but that at the end of each month 
the telegraph company should return to the railway company one- 
haJf of such receipts at its offices, excepting only tolls paid on océan 
cable messages and tolls paid for the transmission of messages over 
other lines of telegraph than Western Union lines; that the tele- 
graph company should also furnish, free of charge, one wire between 
Omaha and Kansas City, over which the railway company might 
transact its railroad business between those points and at inter- 
mediate places on the Missouri river, including Council Bluffs; that 
either party might maintain offices along the Union Pacifle Railway 
where they then had offices, and might establish additional oflSces, 
but that the telegraph company should net establish indépendant 
offices at any point along said railroad within one mile of an office 
previously eàtablished by the railway company unless the latter com- 
pany consented, and that the railway company's operators ^ should 
not compete with the telegraph company at points where the latter 
maintained independent offices, by cutting rates, or by active efforts 
to divert business from the telegraph company. It was further 
stipulated by the parties as follows: That if any person, or offlcer 
of the govemment, tendered a message to a railway telegraph oper- 
ator at any station between Council ]31uiïs and Ogden, and required 
its transmission over the wires of the railway company, it should 
be so sent, at rates flxed by the railway company. It was also stip- 
ulated, in substance, that in addition to the three wires between 
Council Bluffs and Ogden, and the two wires between Kansas City 
and Denver, and the one wire on other portions of its road, which 
were to be set apart, or were to be strung and maintained, for the 
exclusive use of the raUway company, the railway company might 
string such other wires for its exclusive use, and at itis own cost, 
as it saw flt; and the llke privilège was accorded to the telegraph 
company. It was also stipulated that a compétent superintendent 
of the telegraph lines aforesaid should be appointed by the railway 
and telegraph companies, end that both should contribute to pay 
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for hîs services. The foregoing contract was to continue in force 
for 25 years, and was to supersede ail previous contracts relating to 
said telegraph Unes, including the contract of October 1, 1866, be- 
tween tlie Western Union Telegraph Company and the Kansas Ta- 
ciflc Kailway Company, but it was agreed that if the contract of 
July 1, 1881, was net kept in good faith by the railway company, then 
the superseded contracts should be revived and considered in force. 
Since the foregoing agreement was entered into, and in accordance 
with its provisions, the Unes of telegraph fonnerly erected on the 
railway company's right of way between Omaha and Ogden hâve 
been entirely reconstructed in a very substantial manner, and at 
great cost to the parties. In the process of reconstruction, ail of 
the wires hâve been strung on a new line of pôles erected on the 
north side of the right of way, a portion of which wires are ex- 
clusively used by the railway company and the remainder by the tel- 
egraph company. Some of the telegraph company's wires connect 
with the dépôts and station houses of the railway company, but 
many of its wires run into independent offices of the telegraph com- 
pany, and are not so connected. 

It is claimed by the United States (and this contention seems to 
hâve prevailed in the circuit court) that this contract was originally 
beyond the power of the Union Pacific Bail way Company, and there- 
fore invalid, because the railway company thereby transferred or 
surrendered its télégraphie franchise to the Western Union Tele- 
graph Company, and disabled itself to discharge its obligations to 
the government and the public; secondly, that the contract is in 
restraint of trade and against public policy, and for that reason is 
illégal and void. 

With référence to this contention it should be remarked, at the 
outset, that when the contract of 1881 was executed, and long prior 
thereto, the Western Union Telegraph Company was lawfuUy in 
possession of a line of telegraph on the railroad right of way, and 
was operating the same for commercial and other purposes. It 
was there with the express sanction of congress under the nine- 
t^enth section of the act of July 1, 1862, and neither acquired nor 
claims to hâve acquired its right to operate its existing wires under 
the said contract. Looking at the provisions of the agreement, it is 
also noteworthy that it imposes no limitations or restrictions upon 
the right of the railway company to operate a telegraph for com- 
mercial, governmental, and other purposes. It bas wires which are 
devoted to its exclusive use, télégraphie offices at convenient points 
along its road, operators to work its wires, who are expressly re- 
quired to send over the same ail snch messages of a governmental 
or commercial character as are directed by the senders to be so 
sent, and the right to string such additional wires as may at any 
time be deemed essential or convenient to meet the demands made 
upon it for télégraphie service. It surely cannot be maintained 
that in addition to the foregoing facilities the railway company must 
maintain a separate line of i)oles on its right of way and at its own 
expense, for when congress authorized other telegraph companles 
to go upon this right of way, as it did by the act of July 1, 1862, and 
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agàin by the act of Jnly 24, 1866, (14 Stat. 221,) it must hâve fore- 
seen that it would be conTenient, economical, and of ten necessary 
for such companies and the railway company to string their wires 
on the same pôles, and we will not impute to congress an intention 
to ignore ail considérations of convenience and economy, especially 
in View of the magnitude and importance of the entêrprise which 
it aimed to foster, We may weU take judicial notice of the fact 
that there is no inhérent difficulty in stringing several indépendant 
lines of telegraph on the same pôles. That method of construction 
in no wise interfères with the efaciency of lines that are so built, 
while it is often a convenient, and always an economical, arrange- 
ment. We think, therefore, that the Pacific EaUroad acts did not 
impose on the railway company the duty of maintaining a separate 
line of pôles upon which to string its wiree, and that its failure to 
do so cannot be regarded as any évidence of an abandonment of its 
public duties. 

Perhaps the strongest évidence of an intent on the part of the 
Union Pacific Railway Company to part with its télégraphie fran- 
chise is to be found in those provisions of the contract whereby 
the telegraph company gained access to the railway company's 
station houses with some of its wires, and the right to avail itself 
of the services of employés of the railway company; but on a care- 
ful scrutiny it wUl be seen that the most that can be alleged 
against thèse provisions is that they afforded to the telegraph 
company some f acilities for competing with the railway company 
in the matter of transacting a commercial business, which it would 
not hâve enjoyed if it had been compelled to maintain independent 
ofQces at ail of such points, and to man them with its own 
operators. Thèse provisions cannot be said to hâve amounted to 
a transfer or surrender of the télégraphie franchise, because, nbt- 
withstanding thèse provisions, the railway company still retained 
its right and capacity to do a commercial business. Moreover, 
it does not occur to us that there are any provisions in the Pacific 
Kailroad acts which made it the duty of the railway company 
to withhold from any telegraph company that was authorized to 
occupy its right of way any facility îor the convenient and eco- 
nomical opération of its line, merely because it would enable 
such company to compete more successfuUy with the railway 
company in the transaction of a telegraph business. Congress had 
offered to relieve the railway company of the entire burden of con- 
structing and maintaining a telegraph line, if it would arrange 
with one of thèse telegraph companies to move its line upon the 
railroad right of way. When those acts were passed, congress 
was désirons, above ail things, to hâve a telegraph line constructed 
across the plains that would be able to render cheap, prompt, 
and efficient service both to the government and the public. This 
purpose is manifest throughout ail of the législation of congress, 
which antedates the contract of 1881, and for that reason we can- 
not hold the provisions of the contract iiow in question to be unlaw- 
ful merely because they gave the tel^raph company better oppor- 
tunities for successful compétition. We think it obvions that they 
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enabled both the railway company and thé telegraph company 
to operate their lines more economically, and to render the public 
better service, without impairing the franchise of either. 

Mnch stress, however, is laid on the fact that under the opéra- 
tion of the contract the great bulk of the commercial telegraph 
business over the lines in question is done by the Western Union 
Company. Attention is also directed to the circumstance that the 
wires devoted to the use of the railway company are about suffl- 
clent to do ita ordinary railroad business, and are whoUy insuffl- 
cient to do a considérable portion of the commercial business. 
With référence to the last of thèse suggestions it is sufllcient to 
say that the record does not disclose that the railway company 
has ever faUed or refused to transmit over its own wires a single 
governmental or commercial message which was tendered it to be 
so sent. The wires which it opérâtes seem to be adéquate for its 
patronage, and under no possible construction of its charter can 
it be held bound to furnish more wires than are needed to meet 
the demanda made upon it for télégraphie service. But it is said 
that its loss of patronage is due to the contract with the telegraph 
company, and that what has actually occurred under the opéra- 
tion of that contract is persuasive évidence of what was intended 
to happen, and that it should control in determining the purpose 
of the parties thereto and the true interprétation of the agreement. 
We entertain no doubt that the bulk of the commercial business, 
as claimed, is in the hands of the Western Union Telegraph Com- 
pany; that fact is abundantly shown by the record, and is prac- 
tically admitted by the appeUants. But we are unable to concède 
that the fact last mentioned is mainly due to the opération of 
the contract of 1881, or that it should be accepted as a safe test 
by which to détermine the légal eflEect of that agreement It is 
not a necessary inference that the failure of the railway company 
to secure a fair share of the commercial telegraph business is 
due to the existence of the contract; much less does it foUow that, 
because the Western Union Telegraph Company now transacts the 
great bulk of the commercial telegraph business, the railway com- 
pany has therefore parted with its télégraphie franchise, and dis- 
abled itself from fulflUing its public duties. The telegraph com- 
pany is engaged exclusively in operating lines of telegraph for 
commercial and other purposes. Its wires ramify throughout the 
United States, and reach every important city and hamlet, whUe 
the railway company is limited to the lines erected on its right of 
way, and must dépend upon Connecting lines for the transmis- 
sion of aU dispatches that are not purely locaL In view of this 
fact it becomes highly probable that, under the opération of 
natural laws of trade, the same disparity in the business of the 
two companies would in any event exist, because of the superior 
facilities of the telegraph company for reaching distant points, and 
forwarding messages intrusted to it with promptness and accuracy. 
At ail events, we cannot regard the existing disparity in the 
amount of commercial business done by the respective companies 
as of much importance in deciding whether the contract /vvas be- 
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jôM the power of the raUway compaaiy. That issue must be de- 
tértnlned by ascertaining what power to transact a commercial 
telegraph business the railway company still retains, and what 
functioiiB It bas abdicated; in otlier words, the question must be 
decided with référence to tlie provisions of the contract, rather 
than with référence to a business condition that now exista, which 
may he, and probably is, due to natural causes. Midland Ky. Co. 
V. Great Western Ky. Co., 8 Ch. App. 841, 854 

The resuit of our délibérations on this branch of the case bas 
beeû thàt we are unable to déclare the contract of 1881 to be be- 
yond the powêr of the railway company because it divests the com- 
pany of its télégraphie franchise, or because it renders it powerless 
to discharge its public duties. In our judgment, the Union 
Pacific Railway Company has now the same absolute power to 
operate a telegraph line for commercial and other purposes that 
it eréf hâd. Under the contract in question it secured at once 
the absolute control of several Unes of wire, with authority to 
use thelïi for ail purposes, and the right to string any number of 
additional wites, and tô use them as it saw fit. By the provisions 
of the agreement it also avoided a litigation of vast proportions 
and great intricacy in which it was then involved, touching its 
right to the Unes of telegraph on its right of way, and at the 
same time it was relieved of its liability to account for large 
sums of money which it had received from the Atlantic & 
Pacific Telegraph Company under the invalid lease of September 
1, 1869. From the standpoint of the railway company it was 
confessedly a bénéficiai business arrangement, by means of which 
it has realized great advantages in which the government has 
participated ; and the record before this court fails to dis- 
close that the gênerai public hâve been prejudiced by the man- 
ner in which the Unes of telegraph in question hâve been main- 
tained ttnd operated under the provisions of the agreement. We 
would not be understood as intimating that the considérations last 
mentioned should hâve any weight if the contract was in fact con- 
trary to law; but they furnish an adéquate reason why it should 
not be set aside and canceled, unless it appears that it was clearly 
l)eyond the power of the raUway company to enter into such an 
arrangement. 

The other objection to the contract of 1881, which has been hereto- 
fore mentionedj is hased on those provisions of the agreement where- 
by the Western Union Telegraph Company attempted to obtain 
certain exclusive rights and privilèges from the Union Pacific Eail- 
way Company, and to prevent other telegraph companies from com- 
ing upon the railroad right of way. Thèse stipulations are said to 
hâve rendetëd the contract voidable on grounds of public policy. 
When the contract was executed, the railway company appears to 
hâve entertained doubts of its power "to assure to the telegraph 
company the exclusive right of way along and upon its line of road;" 
hence it agreed to grant such exclusive right only to the extent that 
it might legàlly do so. The further provision in the contract 
relative to withholding facUities for the construction of competing 
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limes of telegraph was also accompanied witii the réservation that it 
should only be required to refuse to afford sucli assistance and 
facUities as it might lawfully withhold. It may be admitted that 
thèse proTisions of the contract would hâve been unlawful, as the 
law is now understood, if the railway company had bound itself 
absolutely to exelude other telegraph companies from its right of 
way, or to withhold ail facilities for the construction of competing 
Unes. W. U. Tel. Co. v, American Union Tel. Co., 65 Ga. 160. But, 
as thèse stipulations were actually drawn, they neither bound the 
railway company to do anything that was unlawful or contrary to 
its duty. The most that can be alleged against them is that they 
placed the railway company in a position in which it might be com- 
pelled to détermine, at its péril, whether, by extending certain facil- 
ities and assistance to competing lines, it would thereby violate its 
contract with the telegraph company; but this is an attitude in 
which the parties to contracts are frequently placed. The only ex- 
clusive privilèges that the telegraph company acquired by this con- 
tract, so far as we are able to see, was the right to connect its wires 
with the railway company's station houses and to maintain ofiices 
therein; also, the right to hâve the wires thus connected with such 
stations operated by employés of the railway company, and the 
right, under the ninth clause, to hâve pôles and telegraph materi- 
als transported and distributed free of charge along the Union Pa- 
cifie Bailway. For ail of thèse privilèges the railway company un- 
doubtedly received what it deemed an adéquate considération in 
the way of advantages derived from other provisions of the con- 
tract, and the privilèges in question do not appear to us to be of 
such nature that the railway company was bound, either under then 
existing acts of congress or on gênerai principles of law, to confer 
them equally upon ail other telegraph companies. Express Cases, 
117 U. S. 1, 6 Sup. et. 542, 628; PuUman's Palace-Car Co. v. Missouri 
Pac. Ey. Co., 115 U. S. 587, 6 Sup. Ot. 194. Under the second section 
of the act of congress of August 7, 1888, eajoining upon the railway 
company the duty of affording equal facilities to ail without dis- 
crimination, the privilèges aforesaid may most likely be claimed by 
ail telegraph companies who comply with the provisions of the last- 
mentioned act, and they can no longer be regarded as exclusive; 
but we think it must be conceded that, when the contract was ex- 
ecuted, the railway company had some power to enter into arrange- 
ments with other telegraph companies with a view of making a 
profitable use of its télégraphie franchise, and that within this power 
was the right to sélect some telegraph company, and to confer upon 
it spécial privilèges, like those above mentioned, in exchange for 
beneflts and advantages which it could by such means secure. We 
will not impute to congress the foUy of having granted to the rail- 
way company a télégraphie franchise, and of having so limited the 
power to exercise it or deal with it as to render it a burden rather 
than a beneflt. In the nature of things, some power must be con- 
ceded to the railway company to enter into arrangements with other 
telegraph companies to assure the economical maintenance and 
profitable working of its lines, and we think that the grant of the 
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exclusive- privil^es above referred to was not an unreasonable nor 
an unlawful exercise of that power. 

Passing, now, to the contract of October 1, 1866, between the 
Kansas Pacific Eailway Company and the Western Union Telegraph 
Company, it sliould be observed, that the necessity of noticing that 
contract, which has been superseded, for the time being, by the 
contract of 1881, grows ont of the fact that it was annuUed by 
the decree of the circuit court, whereas the appellants claim that it 
was lawfuUy entered into under the fourth section of the act of 
July 2, 1864, and operated to relieve the railway company of its ob- 
ligation to maintain a telegraph Une along the railroad right of way 
between Kansas City and Denver. Hence, it becomes an important 
inquiry whether that contract was rightfully annulled. The act of 
July 2, 1864, last referred to, is entitled "An act for increased facil- 
ities of télégraphie communication between the Atlantic and Pacific 
States and the territoiy of Idaho." 18 Stat. 373. Its flrst section 
declared "that the United States Telegraph Company and their as- 
sociâtes, are hereby authorized to erect a line or lines of magnetic 
telegraph between the Missouri river and the city of San Francisco, 
* * * on such route as they may sélect, to connect with the lines 
of the said United States Telegraph Company now constructed and 
being constructed through the states of the Union." By the same 
section the company was given the right to use unoccupied land 
of the United States for right of way, materials, station houses, etc. 
The second section granted said company the right to erect a line 
of telegraph from rt. Hall to Portland, Or., via San Francisco, and 
from Ft. HaU to Bannock and Virginia City. The third section 
granted to the company the right to send dispatches over any line 
then or thereafter built by authorlty of congress, to connect with any 
lines érected by the Eussian or Eaglish governments. The fourth 
and last section waà as foUows: 

"Sec. 4. The several railroad companies authorized by act of congress, July 
one, elghteen hundred and Slxty-two, are authorized to enter into arrange- 
ments with the United States Telegraph Company so that the line of tele- 
graph between the Missoïirl river and San Francisco may be made upon 
and along the Une of said railroad and branches as fast as said roads and 
branches are buîlt, and if said' arrangements be entered into, and the trans- 
fer of said telegraph Une bé made in accordance therewith to the Une of 
said railroad and branches, such transfer shall, for ail purposes of the act 
referred to, be held and consldered a fulflllment on the part of said railroad 
companies of the provision of the act la regard to the construction of a 
telegraph line; and, In case of dlsagreement, said telegraph company are 
authorized to remove their line of telegraph along and upon the Une of rail- 
road therein contemplated, wlthput préjudice to the rlghts of said railroad 
companies." 

Now, the contract of October 1, 1866, provided, in substance, for 
the érection of a line of telegraph on the railroad right of way from 
liawrence, Kan., to Denver, Colo., at the joint expense of the tele- 
graph company and the railway company, and for their joint use, 
but the raUway company was denied the right to transact a com- 
mercial telegraph business over that line. Before this contract was 
entered into, a small portion of the line between Lawrence and Den- 
ver had been wholly or partially constructed by the United States 
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Telegraph Company, under an arrangement with thé rallway Com- 
pany for its joint use, and it seems évident ihat the agreement of 
October 1, 1866, was entered into with the Western Union Tele- 
graph Company because, by consolidation proceedings, it had then 
become the successor of the United States Telegraph Company. It 
seems moist probable, we think, that the contract of October 1, 186C, 
was intended to give expression, in a more detaUed form, to an oral 
understanding or agreement which had prevlously existéd between 
the Kansas Pacifie Eailway Company and the United States Tele- 
graph Company, and it admits of no doubt that, in accordance with 
the terms of that contract, a line of telegraph was completed 
through to Denver. After a very full considération of the question 
it was held by Mr. Justice Miller, as far back as 1880, in the case of 
W. U. Tel. Co. V. Union Pac. Ky. Co., 3 Fed. 721, 727, 728, that 
the contract of October 1, 1866, embodies such an "arrangement" 
as was contemplated and authorized by the fourth section of the 
act of July 2, 1864, above quoted, and such an "arrangement" as, 
if carried out, would absolve the railway company with which it was 
made from the obligation to construct and operate an independent 
line of telegraph. The court said in that case that "it was mani- 
festly the design of the act of 1864 to enable the United States Tele- 
graph Company to become substituted, by a proper arrangement 
with the Pacific Eailroad Company and its branches, to the right 
to build a telegraph line along the * ♦ * right of way of those 
railroad companies, and thereby to relieve those companies from the 
obligation to build and operate such a line." It furthermore said, 
in substance, that the contract of 1866 satisfied ail the require- 
ments of the act of July 2, 1864, notwithstanding the fact that it 
prohibited the railway company from transmitting commercial mes- 
sages. In that case, however, the évidence then before the court 
did not disclose whether the Western Union Telegraph Company 
was in fact the légal successor of the United States Telegraph Com- 
pany, and that point was left undetermined, with the statement, 
however, that the contract of 1866 was clearly valid if such succes- 
sorship was thereafter established. 

On the trial of the présent case Mr. Justice Brewer held, in 
effect, that the testimony showed that the United States Telegraph 
Company and the Western Union Telegraph Company had become 
lawfuïly Consolidated under the laws of New York, prior to Octo- 
ber 1, 1866, and that the latter company was the légal successor 
of the former. He was of the opinion, however, that the privilège 
conferred upon the United States Telegraph Company by the fourth 
section of the act of July 2, 1864, supra, was so strictly personal 
that it was lost by the consolidation proceedings, and did not pass 
to the Consolidated company. In ail other respects the circuit 
court appears to bave fully concurred in the points ruled by Mr. 
Justice Miller, and in similar rulings made by Judge McCrary 
in the same case. Vide 3 Fed. 423, 425. The question that we 
bave to décide, therefore, with respect to the contract of 1866, 
(and, in view of former décisions, the only question that we deem 
it necessary to consider,) is whether the privilège granted to the 
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United Sîtates Tielegraph Company by tïié aôt of July 2, 1864, was 
pureiy Personal, and, wa^ Iqst by its mérger witb the Western 
Uniçin TQlégraph Coïnpanj^. With refereiicè ïo"that question it 
iiiàty ' be conçedéd to be à well-settled ruiè, résting upon sound 
reasons, that, when a francbise bas been grailtéd to a quasi public 
corporation in considération of public béiieiats that may resuit 
from its exercise, such franchise cannot be bodily assigned by the 
grantée company unless the power of assignment is conferred in 
express tenus or by fair implication. Such franchises are prop- 
erly said to bë personal in their nature, and not assignable. But 
when a corporation is endowed with a privilège or power like the 
one now in question, and tbe corporation is one which, under the 
the law pf its création, hàs the right to consolidate with other 
corporations éngaged in a like business, it may well be doubted 
whether the rule above conceded bas any application. In such 
cases it must be presumed that the privilège was conferred with 
fuU knowledge of ail the charter powers of the grantee, and it is 
a reasonable inf erence, unless some restrictive words are employed, 
that the législature intended that the privilège conferred should 
pass to, and become vested' in, the Consolidated company, if one 
was subsequently formed. In the présent case, howevér, it is not 
necessary for the Western Union Telegraph Company to rest its 
right to enter Into the aforesaid arrangement with the Kansas 
Pacific Eailway Company upon the ground last stated, however ten- 
able that ground may appear to be, for the act of July 2, 1864, bears 
upon its face indubitable évidence that congress did not intend 
that the right to enter into such an arrangement shotild be exer- 
cised solely by the United ^tates Telegraph Company. The first 
section of that act granted the right to construct a Une of tele- 
graph between the Missouri river and San Francisco to "the 
United States Telegraph Company and their associâtes." That 
was the important franchise which the act conferred, and other 
privilèges mentioned in succeeding sections were incidental and 
supplementary; in other words, they were conferred tb furnish an 
inducement to the telegraph company and its associâtes, and to 
enable them, to accomplish the work authorized by the first sec- 
tion, which the government was désirons of fostering. In view of 
the language employed in the first paragraph of the act, which 
clearly authorized and encouragea other corporations to become 
Associated with the United States Telegraph Company, and to em- 
bark their means in what was then considered a great and hazard- 
ous enterprise, it cannot be consistently maintained that congress 
intended that the privilège of entering into the arrangement men- 
tioned in the fourth section of the act should be confined solely 
to the United States Telejgraph Company, and that it should not 
inure to. the benefit of its associâtes. We think it is far more rea- 
sonable to suppose that congress intended that the privilège in 
question should be shared by any corporation which became law- 
fuUy associated with the United States Telegraph Company in the 
work of constructing a transcontinental line, and more especially 
that the privilège should inhere in a corporation with which the 
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United States Telegraph Cîompany became lawfully united by the 
procesB of consolidation. 

In opposition to tlie views last expressed, it is urged by tlie gov- 
ernment that when the act of July 2, 1864, was passed, congress 
knew that a Une of telegrapli had already been constructed across 
tlie plains, by otlier telegraph companies, about on the proposed 
route of the main line of the Union Pacific RaUroad; that by the 
last-named act it intended to aid in the construction of an inde- 
pendent and competing line of telegraph; and that this purpose 
will be defeated unless it is held that the privilège granted to the 
United States Telegraph Company to enter into an arrangement 
with the Kansas Pacific Eailway Company was strictly a personal 
privilège accorded to the the former company. It is to be ob- 
served, however, that the act now under considération says noth- 
ing about competing Unes of telegraph, but is entitled "An act for 
increased facilities of télégraphie communication between the At- 
lantic and Pacific States. * * *" Such additional facilities 
would be obtained by the construction of a new line on a new 
route, and congress undoubtedly contemplated that such a line 
woidd be built, and such a line was in fact constructed. We fail 
to see, therefore, how the purpose which congress saw fit to express 
in the title of the act will be defeated by conceding that the priv- 
ilège mentioned in the fourth section of the act was not strictly 
Personal, but was a grant to the United States Telegraph Com- 
pany "and its associâtes." It might happen, of course, that by a 
process of consolidation the two companies would fall under one 
management; but even in that event the tWo Unes of telegraph, 
if erected, would afford increased facilities for communication. 
Moreover, if the idea of exciting compétition by the construction 
of a second line of telegraph across the continent was at that time 
entertained by congress, (which we very much doubt,) it was evi- 
dently well known to congress that a practical identity of inter- 
est and control could be effectuaUy secured by other means than 
by a consolidation of property and franchises, and it took no pré- 
cautions to prevent such a merger. We must conclude, there- 
fore, that the considérations last mentioned are entitled to little 
weight in determining whether the privilège in question became 
vested in the Western Union Telegraph Company. An attempt 
is also made, in behalf of the government, to deduce évidence, from 
certain reports made by the Kansas Pacific Eailway Company to 
the United States, that the line of telegraph along that railway, 
from the Missouri river to Denver, was in fact built by the railway 
company at its own expense, in fulflllment of its charter obliga- 
tions; but an obvions answer to this suggestion is that no state- 
ment made by the ofiicers of the railway company can préjudice 
the rights of the telegraph company. For other reasons, however, 
the suggestion is without merit. We hâve no doubt, under the 
testimony, that the line of telegraph along the Kansas Pacific 
Eailway was built substantially in accordance with the arrange- 
ment embodied in the contract of October 1, 1866. To enable the 
railway company to obtain its subsidy it was no doubt required 
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to pjrÔTtey to ihé satisfaction of the Offlcers of the goverûM^t, that 
a telegraph line, as well as a raUroad, had been constructed. THe 
United States was entitled to insist upon such proof because the 
obligation of the railway company to.construct a telegraph would 
not be fulfllled merely by entering into an ^'arrangement" with 
some telegraph company to construct such a line. It was bound 
to see that the arrangement was carried ont, and that a line was 
erected along its right of way, either by the telegraph company 
alone, or by itself and the telegraph company, under some satis- 
factory agreement as to dividing the expense, which telegraph 
line would be fairly adéquate for govemmental and commercial 
purposesj but it certainly was not necessary for the railway com- 
pany to set forth In its reports to the government the précise 
terms of its arrangement with the telegraph company, or the pré- 
cise sum which it had itself contributed towards the construction 
of the line. For thèse reasons we cannot attach much importance 
to such reports, — certainly not enough to décide that the line was 
not built under an arrangement with the telegraph company. 
The resuit is that with respect to this feature of the case we feel 
■constrained to concur in the view entertained by Mr. Justice 
MiQer, — that the contract of October 1, 1866, was a valid agreement, 
and that it was within the purview of the act of July 2, 1864. 

This opinion has necessarily been extended to such length in the 
discussion of the foregoing questions that we hare f elt compelled to 
dispose of the remaining questions as briefly as possible, although 
we hâve considered them attentively, and with a due appréciation 
of their importance." The fourth section of the act of August 7, 
1888, under which this bill purports to hâve been flled, provides, in 
effect, "that in order to secure and préserve to the "United States the 
full value and beneflt of its liens upon ail the telegraph Unes 

♦ • * constructed by and lawfully belonging to said railroad and 
telegraph companies referred to in the flrst section of this act 
[being those mentioned in the Pacific Railroad acts] and to hâve the 
same possessed, used and operated, in conformity with the provi- 
sions of this act and of the several acts to which this act is sup- 
plementary — ^it is * • * made the duty of the attomey gênerai 

* • * by proper proceedings, to prevent any unlawful interfér- 
ence with the rights and equities of the United States * * * to 
hâve legally ascertained and • ♦ • adjudicated ail alleged 
rights of ail persons and corporations • • * clalming ♦ ♦ ♦ 
any control or interest * * * in any telegraph Unes or property, 
or exclusive rights of way upon the lands of said railroad companies, 

• * * and to hâve ail contracts and provisions of contracts set 
aside, • * * which hâve been unlawfuUy and beyond their 
powers entered into by said railroad or telegraph companies. 

* • •" We must presnme in this case, as in âll others, that, 
when congress authorizes the attomey gênerai to take any légal 
proceedings to enforce the rights of the United States, it is intended, 
unless the contrary îdea is clearly expressed, that rights of a purely 
légal nature, for the enforcement of which there is an adéquate 
légal remcdy, shall be so enforoed by ia proceeding at law ràther 
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than by a suit in equity. We cannot assume, therefore, there being 
no clear expression of such a purpose, that congres® intended by 
the fourth section of the act of August 7, 1888, to authorize matters 
of légal and équitable cognizance to be mingled indiscriminately 
in the same complaint, and that ail the rights and duties men- 
tioned in said act, of whatsoeTcr nature, should be enforced in a 
single suit, to be instituted by the attorney gênerai in the name of 
the United States. Even if congress has power to so direct, we 
should not feel authorized to say that it has done so, without a 
positive déclaration of such purpose, which we do not find in the 
statute now in question. Some of the duties imposed by the act 
of August 7, 1888, which the government apparently seeks to en- 
force in this suit, are evidently of such a nature that they may be 
adequately enforced at law. Among thèse may be mentioned the duty 
enjoined upon the Union Pacific Eailway Company, by the flrst sec- 
tion of the act, of operating "by itself alone, through its own cor- 
porate offlcers, its telegraph Unes." We know of no reason why this 
précise duty may not, and should not, be enforced by mandamus, 
if it has in fact been violated. U. S. v. Union Pac. K. Co., 98 U. S. 
569, 609; Attorney General v. Utica Ins. Co., 2 Johns. Ch. 371. 
Acting in accordance with the views last stated, we hâve not 
considered it our duty in this case to inquire, and we do not dé- 
termine, whether the railway company's présent method of oper- 
ating its Une of telegraph is in violation of the first section of the 
act of August 7, 1888. It is shown by the record that since the 
passage of that act the parties to the contract of 1881 hâve by 
mutual consent rescinded the twelfth clause of the agreement, 
which provided for the employment of a joint superintendent of the 
telegraph Une. Whether the existing method of operating the Une 
should be altered in any other respect to keep within the require- 
ments of the late statute in the respect last stated we leave to be 
determined in an appropriate proceeding brought for that purpose. 
In this connection we may also add that it is the opinion of this 
court that the duty enjoined by the second section of the act of 
August 7, 1888, with référence to affording equal facilities to ail Con- 
necting Unes of telegraph, without discrimination against any, is 
a duty which should be enforced in the mode prescribed by the 
third section of the act, rather than by a MU in equity. The sec- 
ond section imposed a duty upon the railway company which was 
in some respects new, and provided a spécial remedy for its en- 
forcement. Under thèse circumstances, we think that the remedy 
thus provided should be regarded as exclusive. But, even if the 
latter view is erroneous, we BtUl think it manifest that the record 
does not make out a case which would authorize us to enter any 
order or decree based on the "equal facilities" provision of the sec- 
ond section of the act. The proof does not show, with any cer- 
tainty, that since the passage of the act any telegraph company has 
placed itself in a position to demand of the railway company the 
same faciUtiea which it accords to the Western Union Telegraph 
Company, and that its demand has been refused. No telegraph 
v.59F.no.8— 53 
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çompany la complaining heiore us that, having accepted the provi- 
sions of title 65 of the Revised Statutes, and having extended its 
Unes to a connection -with the stations of the railway company, 
and having solicited the same facilities which the Western Union 
Telegraph Colnpany now enjoys, it has been denied such privilèges. 
UntU such a case has been presented, both by complaint and by 
proof, we cannot présume that the railway company intends to 
disregard its duty, and it surely cannot be expected of us that we 
will attempt to give an additioûal sanction to the statute by merely 
repeating its mandate. In other respects, however, the case, as 
presented by the record, îs one which entitles the complainant to a 
certain measure of équitable relief under the provisions of the act 
on which the suit is based. The bill shows that the government has 
a lien upon the railroad and telegraph Unes to which the litigation 
relates, and, as such Uenholder, it iS undoubtedly entitled to hâve 
its rights and equities in and to the telegraph property along the 
right 6f way of the Union Pacific Eailway Company judiciaUy ascer- 
tained, and to hâve the rights of other persons and corporations 
therein also ascertained and adjudicated. Incidental to that relief 
is the right to hâve aU provisions of contracts set aside and annuUed 
that are unlawful, and that in any manner impair the security 
of the United States, or cloud its title or préjudice its rights. It is 
the appropriate function of a court of equity to administer such re- 
lief, and the act of August 7, 1888, directs the attorney gênerai to 
inaugurate such a proceeding. We are of the opinion, therefore, 
that it was the duty of the circuit court, under the évidence laid 
before it, to hâve treated the suit as a bill flled to obtain the relief 
which we hâve generaUy indicated in the last paragraph, and to 
hâte decreed accordingly. In point of fact it went much further 
than the act of August 7, 1888, seems to us to hâve warranted in an 
équitable proceeding of this nature, and incorporated some provi- 
sions in its decree which we feel constrained to disapprove. We 
shaU not stop, at this time, to enumerate aU of the provisions of the 
decree of the circuit court that hâve thus met with our disapproval. 
It wUI sufQce to say that the order canceling the contracts of July 
1, 1881, and October 1, 1866, was the most important error. The 
government was in no position to ask that the eontract of July 1, 
1881, should be annuUed in toto, merely because some of its pro- 
visions, though valid when made, had been rendered invalid by a 
subséquent statute. It was only entitled to hâve those provisions 
declared inoperative and no longer obligatory, so far as they were 
in conflict with the subséquent enactment The case must accord- 
ingly be reversed, and the cause remanded, with directions to the 
circuit court to set aside its former decree, and, in lieu thereof, to 
make and enter a modifled decree, consistent with this opinion, 
the provisions whereof we wUl now proceed to outline. 

The decree to be entered by the circuit court pursuant to the man- 
date of this court should order, adjudge, and decree : 

First. That the agreement named in the bUl of complaint, en- 
tered into on the Ist day of October, 1866, by and between the 
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Union Pacific EailWay Company, Eastern Division, and the Western 
Union Telegraph Company, was lawfully entered into by the parties 
thereto, and constituted a valid and binding contract. Second. 
That said contract of October 1, 1866, continued in full force and 
eiïect until the Ist day of July, 1881, when, by agreement of the par- 
ties thereto, its provisions were superseded by the provisions of the 
contract of that date, entered into by and between the Union Pacific 
EaUway Company and the Western Union Telegraph Company. 
Third. That the agreements entered into on the Ist day of Septem- 
ber, 1869, and on the 14th day of December, 1871, by and between 
the Atlantic & Pacific Telegraph Company and the Union Pacific 
Eailroad Company were entered into by the Union Pacific Railroad 
Company unlawfuUy and beyond its powers, and the said contracta, 
and each of them, are hereby canceled, annuUed, and held for 
naught Fourth. That the equities arising ont of the said contracts 
of September 1, 1869, and December 14, 1871, were adjusted and 
settled by ail the parties interested therein in the making of thé 
contract of July 1, 1881, by and between the Union Pacific Rail- 
way Company and the Western Union Telegraph Company. Fifth, 
That the contract of July 1, 1881, named in the bill of complaint, 
entered into by and between the Union Pacific RaUway Company 
and the Western Union Telegraph Company, was lawfully entered 
into by the Union Pacific Railway Company and the Western Union 
Telegraph Company, and constituted, when made, a valid and bind- 
ing contract by and between the parties thereto. Sixth. That the 
third and fourth paragraphs of the contract of July 1, 1881, in so 
far as they grant, or were intended to grant, exclusive rights or 
privilèges of any character, are répugnant to the act of congress 
approved August 7, 1888, entitled "An act supplementary to the 
act of July first, eighteen hundred and sixty-two, entitled 'An act 
to aid in the construction of a railroad and telegraph line from 
the Missouri river to the Pacific océan, and to secure to the govern- 
ment the use of the same for postal, military and other purposes,' and 
also of the act of July second, eighteen hundred and sixty-four, and 
other acts amendatory of said first-named act;" and said para- 
graphs of said contract are hereby adjudged and declared to be 
null and void, and are hereafter to hâve no force or eiïect, to the 
extent, and only to the extent, that they secure or grant to the 
Western Union Telegraph Company, or were intended to secure 
to it, any exclusive rights, privilèges, or advantages whatsoever. 
Said third and fourth paragraphs are as foUows, to wit: ♦ • ♦. 
Seventh. That there is a single line of pôles between Council Bluffs 
and Ogden, on the right of way of the défendant railway company, 
which pôles were erected in accordance with the provisions of the 
contract of July 1, 1881, at the joint and equal expense of the de- 
fendant railway company and the défendant telegraph company, 
and is the property of said companies jointly; that upon said pôles, 
between Council Bluffs and Ogden, there are two distinct lines of 
telegraph, the wires of one of which said lines are owned solely by 
the said railway company, and the wires of the other of which are 
owned solely by the said telegraph company; that the line of tele- 
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graph pôles on the Kansas Pacific Eailway, from Kansas City to 
Denver, was originally erected as provided in the contraet of Oc- 
tober 1, 1866; tjjat said line of pôles between Kansas City and Den- 
ver, since the ist day of July, 1881, has been reconstructed under 
and in accordance with the provisions of said last-named contraet, 
and said line of pôles thus reconstructed bears two distinct lines 
of telegraph, one of which is the sole property of the défendant 
railway company, and the other of which is the sole property of 
the défendant telegraph company; that there are two distinct Unes 
of telegraph on the line of pôles between Denver and Cheyenne, 
one of which is the sole property of the défendant railway com- 
pany, and the other of which is the sole property of the défend- 
ant telegraph company. Eighth. That ail of the foregoiug Unes 
of telegraph of the défendants herein are, in accordance with the 
provisions of the contraet of July 1, 1881, worked by batteries fur- 
nished by the défendant telegraph company, and operated by in- 
struments the property of the défendant telegraph company. 
Mnth. It is further ordered, adjudged, and decreed that the de- 
fendants hereto are allowed the period of 60 days after the entry 
of this decree to make such arrangements, adjustments, and 
changes as are rendered necessary by the annulUng of the afore- 
said provisions of the contraet of JiUy 1, 1881, and to carry ont 
the provisions of this decree. 
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ATOKA COAL & MIN. CO. v. HODGBS et al. 

(Circuit Court of Appeals, Blghth Circuit January 29, 1804.) 

Nos. 308 and 345. 

1. APPHAIi— FlHAIi DbCHBES— DiSMISSAIi OF Intehplbadehs. 

Orders flnally dismissing Interpleaders from the suit, also dlsmissing 
an auxlUary pétition brought by plaintlfl to enjoin them from enforcing a 
judgment, and vacating an Injunctlon previously granted thereunder, em- 
body final décisions as to sucb Interpleaders, and are appealable, although 
the suit between the original parties Is still pending. 

S. Intbrplbadbh— Whek Applicable. 

A lessee who voluntarily takes an Independent lease from each of two 
adverse claimants to real estate cannot, when sued by one of them for 
rent, compel the two to interplead, and lltigate their conflictlng tltles and 
the validlty of thelr respective leases. 

8. Samb— Waivjik ot Riqhts. 

One who has erroneously been compèUed to interplead does not waive 
his right to be dismissed from the action by flling an ainended answer 
after hls motion to be dismissed on the pleadings has been denied and he 
has excepted thereto, since the order is not appealable, aiid no party 
should be held to walve hls rights by respectfully obeylng the orders of 
the court. 

é. Parties— Who mat bb Made Dbfbndants. 

Under such drcumstances the mntual rights subsistlng between the les- 
see and each of hls lessors are matters personal to themselves, In which 
the other lessor has no Interest whatever; and hence the latter cannot be 
brought In as a défendant, under a statute glving power to make défend- 
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ants any person claiming an interest In the co-ntroversy adverse to plaln- 
tiff, or -who is a necessary party to a complète détermination of the ques- 
tions involved. Mansf. Dig. Ark. § 4940. 

6. Courts— Enjoining Actions. 

In an action on a lease, to recover royalties, wliere jurisdiction is ac- 
quired by personal service on défendant, the court acquires no possession 
or jurisdiction over the demised premlses, whereby It would hâve authori- 
ty to enjoin a third party from enforclng a decree, obtained in another 
court, qviietlng bis title to the premises as agalnst the présent plaintiff. 

8. JUDSMENTS— iNDtAN COUKTS— FAITH AND CREDIT. 

The judgments of the courts of the Indian nations in the Indian Terri- 
tory stand on the same footing with those of fédéral territorial courts, 
and are entitled to the same faith and crédit 

Appeal from the United States Court in the Indian Territory. 
AfSrmed. 

The laws of the Choctaw Nation, In the Indian Territory, provide that: 
"Any citizen of this nation -who may flnd any mine or mines or minerai 
waters shall hâve the exclusive right and privilège to worls the same as long 
as he may choose within one mile In any direction from his vcorlis or improve- 
ment; provided, however, that he does not interfère with the rights of the 
former settler." In 1887 James D. Davis, a citizen of the Choctaw Nation, 
clalmed that he had discovered a mine, in 1872, in coal claim No. 6, in Âtoka 
county, in the Choctaw Nation; but he had in fact made no such discovery. 
There is évidence in the record tending to show that Oliver Hébert, a citi- 
zen of that nation, discovered a mine in that claim about 1881, and that H. W. 
Adams, another citizen, discovered such a mine in May or June, 1887. Hébert 
died about 1885. About June 1, 1887, Davis agreed with H. W. Adams, John 
M. Hodges, H. Y. McBride, and McKee James, who owned mining claims 7, 
8, 9, and 10, in that county, that the five parties should thereafter each own 
one-fllth of each of claims 6, 7, 8, 9, and 10. After this agreement was made, 
and after Adams had discovered the mine on No. 6, and had taken possession 
of it for his partners and himself, Davis agreed to sell the undivided three- 
f ourths of coal claim No. 6 to Coleman E. Nelson, Thomas J. Phillipp, . and 
James S. Standley. October 1, 1887, Davis, Nelson, Standley, and Phillips 
leased to the Atoka Coal & Mining Company, the défendant below, for the 
term of 6 years, with the privilège of a term of 20 years more, the exclusive 
right of mining coal on coal claim No. 6; and the lessee promised to pay 
to Davis $25 a month until it commenced to mine, and thereafter to pay to 
the lessors one-quarter of a cent per bushel on ail coal mined from the leased 
premises. After Davis had received $50 under this lease, the défendant noti- 
fied him thât thèse lessors had no coal to lease to it, and demanded the re- 
payment of this money, and Davis paid it back. January 25, 1888, Adams, 
Davis, James, Hodges, and McBride leased the exclusive right to mine coal 
on claims 6, 7, 8, 9, and 10 to the défendant for a term of 20 years, and the 
lessee agreed to pay them one-quarter of a cent per bushel on ail coal mined 
on thèse claims, and to pay the représentatives of tha Choctaw Nation one- 
half a cent per bushel on ail such coal. June 1, 1888, Standley, Phillips, and 
Nelson made an agreement with the administratrix of the estate of Oliver 
Hébert as the représentative of his heirs, to the effect that from thenceforth 
Davis, Nelson, Standley, and Phillips should own one half, and the heirs of 
Hébert the other half, of coal claim No. 6, and the rents due and to become 
due under the lease of October 1, 1887. August 5, 1889, Standley, Phillips, 
and the administratrix of the Hébert estate brought an action against the 
coal Company on this lease for $300 rent. They joined Davis and Nelson as 
plaintiffs, but the latter repudiated this action, notified the court that the 
suit was brought without their knowledge, that they claimed nothing under 
that lease, and withdrew as plaintiffs. The défendant answered that it 
owed some one $300 for coal mined on the leased premises; that it had taken 
the two leases above mentioned; that the two sets of lessors claimed tltle 
adversely to each other, substantially as above set forth; that the défendant 
was induced to take the first lease by misrepresentation; that it was without 
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considération and vold; and that ii It pald under it the lessors in the second 
lease would sue, and compel it to pay the rent under tliat lease also. Tliere- 
upon, on the defendant's motion, and without notice to them, Adams, James, 
Hodges, McBride, Nelson, and Davis, hereafter called the "interpleaders," y^eve 
ordraced by the court to interplead, and to set up any claim they liad to coal 
clalm îîo. 6, and the royalty on thecoal mined or to be mined therefrom, or 
to qSe tdrever barred of any intérest therein. November 13, 1890, they ap- 
peared generally, and answered in the action, but by answeir, and by motion 
tôt thetr dismissal, seasonably and repeatedly objected that they were not 
propier parties to the action, and that the pleadings dlsclosed no facts re- 
qulring them to interplead. In July, 1891, the interpleaders James, Adams, 
Davis, Hodges, McBride, and B. F. Smallwood and John Frinzell. recovered 
a Judgment In the ch:cuit court of the Choctaw Nation, against Standley, 
Phillips, and the adminlstratrix of the Hébert estate, to the effect that the 
former were the owners of coal claim No. 6, that the latter be restralned 
fronïilnterfering with thehr tltle thereto and royalties therefrom, and that 
they pay the plalntiffs in that action $25,000 damages. The action on which 
this judgment was based was commenced in July, 1891, and on appeal the 
judgiB«it was afflrmed by the supretoe court of the Choctaw Nation. In 
Séptëmber, 1891, the Interpleaders flled a motion for their dismissal, and an 
amendèd answer, in which they pleaded that they were not parties to, and 
clairned nothing under, the plaintiffs' lease; that they owned mining claim 
No. 6; 'that the plaintiffs had no intérest in it, and that the Choctaw court 
had slO' adjùdged,— and they prayed to be dismlssed, and that, if this prayer 
was deiiied, they might recover of the défendant the rent due them under 
their léaée. February 9, 1892, their motion for dismissal was denied, and 
they exeèpted. May 4, 1892, Standley, Phillips, and the heirs of Oliver Hé- 
bert flleS in this action an application for an injunction to restraln the inter- 
pleadeirs and the sheriff of Atolia county from enforcing by exécution the 
judgment of the Choctaw court, and a temporary Injunction Issued. In the 
progrès» ôf the case, it had been transferred from the law to the equity 
docket,' the heirs of Oliver Hébert had succeeded the adminlstratrix ol his 
estate, afld ail the parties had repeatedly amended their pleadings. The 
plaintiffs ûnally abandoned the discovery by Davis, pleaded as their source 
of title ild tiie mine the discovery by Hébert and the one-fifth intérest in the 
discovMy by Adams, which they claimed to dérive from the sale to them by 
Davis, and Insisted that they were entitled to the rent under their lease. 
The défendant flnally pleaded both leases, the conflicting claims of the re- 
spective lessors; that, if it paid Its rent under the plaintiffs' lease, it might 
be llable to pay under the lease of the interpleaders, also,— and prayed that 
It might bé permltted to pay the rents into court, and that the rights of the 
plaintiffs and the interpleaders to them and to the mine might be determined 
In this suit. The interpleaders, after the order was made denying their 
motion to be dismissed, flled a pleadlng in which they alleged their title to 
the mining claim tmder tlie discovery by Adams, the judgment of the Choc- 
taw court quieting their title, and their lease to the défendant, and prayed 
that they might recover the rents due them under It, that the plaintiffs' 
lease might be canceled, and that the plalntiffs might be enjoined from Inter- 
fering TjrtUl the collection of their rents. April 22, 1893, after the testimony 
of ail parties had been taken, the court below, on motion of the interpleaders, 
made an ofder dismissing them from the suit, and vacating the original ordjr 
requiring them to interplead, and another order vacating the preiiminary in- 
junction and dismissing the pétition for it. From thèse orders the plalntiffs 
and the défendant appeal. 

N. B. Maxey, James M. Shackelford, and C. H. Kimball, (Thomas 
Marcum, S. S, Fears, H. O. Shepard, "W. E. Shackelford, and A. A. 
Osgood, on tte briefs,) for appellants. 

John H. Éogers and G. G. Kandell, (William J. Horton and James 
F. Eead, on the brief,) for appellees. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 
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SAINBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

We are met at the threshold of this case by the objection that the 
order dismissing the interpleaders and the order dismissing the plain- 
tiffs' auxiliary pétition for an injunction and vacating the temporary 
injunction issued, while the action between the plaintiffs and the 
défendant remained pending, were not final décisions, and hence 
were not appealable to this court. The act creating the circuit 
courts of appeals provides: 

"That the circuit courts of appeals established by this act shall exercise 
appellate Jurisdiction to revlew by appeal or by writ of error final décision 
In the district court and the existlng circuit courts In ail cases othér than 
those provided for in the preceding section of this act unless otherwise pro- 
vided for by law." 26 Stat c. 517, § 6; Supp. Rev. St. p. 903, § 6. 

Section 7 of that act permits an appeal from an order granting 
or continuing an injunction, but, with this exception, no jurisdiction 
is given to this court to review any order, judgment, or decree made 
in the progress of a case, which does not embody a final décision. A 
case cannot be brought to this court piecemeal. An order, judg- 
ment, or decree which leaves the rights of the parties to the suit 
affected by it undetermined — one which does not substantially and 
completely détermine the rights of the parties affected by it in that 
suit — ^is not reviewable hère until a final décision is rendered, nor 
is an order retaining or dismissing parties défendant, who are 
charged to be jointly liable to the complainant in the suit, appeal- 
able. TJ. S. V. Girault, 11 How. 22, 32; Hohorst y. Packet Co., 148 
U. S. 262, 263, 13 Sup. Ct. 590. But a final décision which com- 
pletely détermines the rights, in the suit in which it is rendered, of 
some of the parties who are not claimed to be jointly liable with 
those against whom the suit is retained, and a final décision which 
completely détermines a collatéral matter distinct from the gênerai 
subject of litigation, and flnally settles that ^îontroversy, is subject 
to reriew in this court by appeal or writ of error. In Withenbury 
T. U. S., 5 Wall. 819, several libels were flled for the condemnation, 
as prize of war, of large quantities of cotton and other property. 
Thèse libels were Consolidated, and various claims were interposed 
in the consolidated suit for portions of the property, and among 
them the claim of Wittienbury & Doyle. An order was made dis- 
missing this claim, with costs, while the suit remained pending and 
the cotton and its proceeds undisposed of. The suprême court held 
that this order was appealable, because it completely determined 
the whole matter in controversy between thèse claimants and the 
United States, and was final as to ail the parties to that severafc-e 
controversy. In Williams v. Morgan, 111 U. S. 684, 4 Sup. Ct. 638, 
an order fixing the amount of the compensation of receivers in a 
suit to foreclose a mortgage on a railroad while the main suit was 
still pending was held by that court to be appealable, because it was 
final in its nature, and was made in a matter distinct from the gên- 
erai subject of litigation, a matter by itself, which affected only 
the parties to the particnlar controversy, and those whom they rep- 
resented. In Hill v. Eailroad Co., 140 U, S. 52, 11 Sup. Ct. 690, where 
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a suit was brougkt against Beveral parties who were alleged to be 
interested more or less in certain contracts and transactions eut of 
wMck'the claim of th.e complainant arose, a decree dismissing the 
bill aa to certain of the défendants, and ordering it to be retained 
for thp purpose of determining the liability of certain other defend- 
aûts for an amount of money due under a certain contract specif- 
icaJly named, was held to be appealable because it was final as 
to tûe défendants dismissed, and tàe controversy left was a sever- 
able matter, which did not concem them. In Central Trust Ce. 
V. Marietta & N. G. Ey. Co., 2 U. §. App. 1, 1 0. G, A. 116, 48 Ped. 850, 
the circuit court of appeals for the fifth circuit held that the décision 
of the court below on the pétition of an intervener claiming certain 
locomotives and other raih'oad equipment then in the hands of a re- 
ceirer that had been appointed in proceedings to foreclose a mort- 
gage on a railroad was appealable, because it flnally decided the 
rights of the parties to the controversy presented by the pétition, 
although the main suit for the foreclosure of the mortgage still re- 
mained pending and undetermined. In Grant v. EaUroad Co., 2 U. 
S. App. 182, 1 C. C. A. 681, 50 Fed. 795, after a bill to foreclose a 
mort^àge upon a railroad had been flled, and while the suit was 
pending, an auxiliary' dépendent bill against the complainant, the 
railroad company, and others, charging that certain bonds secured 
by the mortgage were invalid, was flled in that suit; and, upon hear- 
ing, the court entered a decree dismissing the auxiliary bill. The 
circuit court of appeals of the fifth circuit held that decree appeal- 
able, because it flnally disposed of the severable controversy present- 
ed by that bUl, although the main suit was retained and referred to 
a master to ascertain the priority and validity of the liens on the 
mortgaged property, and to marshal the conflicting claims to the 
bonds. See, also, Porgay v. Conrad, 6 How. 201, 204; Bronson v. 
Eailroad Co., 2 Black, 524, 529; Thomson v. Dear, 7 Wall. 342, 345; 
Trustées v. Greenougl|, 105 U. S. 527; Potter v. Beal; 5 U. S. App. 
49, 2 0. C. A. 60, 50 Ped. 860. 

The orders dismissing the interpleaders from this suit, vacating 
the preUminary injunction, and dismissing the auxiliary pétition of 
the plaintiffs for an injunction, finaUy and completely disposed of 
ail the rïghts of the interpleaders against either the plaintiffs or the 
défendant in this suit, and ail the rights of the plaintiffs or the de- 
fendant against the interpleaders herein. They were therefore final 
décisions of the controversies between them in this suit, and prop- 
erly appealable to this . court. The controversy which remained 
related entirely to the liability of the défendant to the plaintiffs 
upon the written lease of October 1, 1887, and that was a severable 
controversy between the plaintiffs and the défendant alone, the dé- 
termination of which could not affect the interpleaders. 

Can a lessee who has voluntarily taken an independent lease from 
each of two adverse daimants to the title of the same real estate, by 
establishing thèse facts, and bringing the amount due on one of 
the leases into court, compel his lessors to interplead, and litigate 
their conflicting titles and the validity of their leases, bef ore either 
of them can receive his rent, and thereby exonerate himself f rom lia- 
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bility for the rent due on both the leases? This is the important 
question this case présents, on its mérita Other questions are 
presented, InA^olving the jurisdiction of the court below over the 
subjeet-matter and the parties, and involving the regularity of its 
proceedings; but if that court had the power to take jurisdiction of 
the subjeet-matter in controversy, in a proper case, and if ail the 
objections to the method it pursued in exercising that power are dis- 
regarded, the orders appealed from must still be aiïirmed, unless this 
question can be answered in the aifirmative. If it cannot, the other 
questions become inunaterial, and need not be considered. Adverse 
claimants of the same thing, debt, or duty from one who holds the 
thing or owes the debt or duty, and stands indiffèrent, and who has 
not coUuded with, nor placed himself under any independent Per- 
sonal obligation to, any of them, may be compelled to interplead, 
and to obtain an adjudication of their conflicting claims, before any 
of them can recover the thing, or receive the proceeds of the debt or 
duty. Two rules regarding this subject are of universal application, 
where they hâve not been expressly abrogated by statute: First. 
No case for an interpleader can be made, unless the adverse claim- 
ants seek to recover the same thing, debt, or duty. Second. No 
case for an interpleader can be made where the holder or debtor 
has made an independent, personal agreement with some of the 
claimants regarding the subjeet-matter claimed, so that he is under 
a liability to them beyond that which arises from the title to the 
subjeet-matter. The statutes of Arkansas in force in the Indiau 
Territory do not abrogate, but emphasize, thèse rules. They pro- 
vide a summary method by which, where it appears "in any action 
upon contract or for the recovery of personal property that some 
third party, without collusion with him (the défendant), has or 
makes a claim to the subject of the action, and that he is ready 
to pay or dispose thereof as the court may direct," the court may 
order that the third party shall appear and maintain or relinquish 
his claim against the défendant. Mansf. Dig. Ark. § 4947. Statutes 
of this character are in force in England and in many of the states, 
and are universally held to introduce no new cause of interpleader. 
St. 1 & 2 Wm. r\^ c. 58; Belcher v. Smith, 9 Bing. 82; Pustet v. 
riannelly, 60 How. Pr. 67, 69; Johnson v. Maxey, 43 Ala. 521, 541. 
In Belcher v. Smith, supra, — a case which arose under an English 
statute much more comprehensive than the Arkansas statute be- 
fore us, — ^the court declared that "our duty is to see that the party 
applying fol" the exercise of our discrétion has not voluntarily put 
himself into the situation from which he calls on the court to ex- 
tricate him." 

The reason for, and the necessity of a strict enforcement of, the 
second rule is obvious. Parties claiming title to the thing in 
dispute ought not to be, and cannot properly be, compelled to 
litigate any rights but those in controversy between themselves. 
If the holder of the subjeet-matter in dispute has placed himself 
under an independent personal obligation to one or more of the 
claimants, by which his liability to deliver the thing or pay the 
debt in question may be determined without a décision of the 
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controyersy between the claimants, it is plain that no litigation 
betwçiéiji the latter can ascertain the riglits of the holder or debtor 
upon his Personal obligation. Nor does the fact that the latter 
claims that his personal agreement was obtained by the fraud or 
misrepresentation of the obligées relieve the embarrassment, or ex- 
cept ti^e case from thia rule. The question presented by such a claim 
arises çntirely between the parties to the personal obligation of the 
holder or debtor. It is nothing to the other claimants, nor are they 
interested in, or proper parties to, the litigation over it. It would be 
a monstrous proposition that one who makes agreements with two 
persons to sell and deliver the same article to each of them could bring 
the article into court, and compel the two purchasers to litigate the 
question which had the better right to the thing, before either could 
recovier it of him, or that a tenant of an owner could take 
a second lease of the sàme premises from one claiming title to 
them, and then compel the real owner and the pretended owner 
to litigate, not only the title to the premises, but the validity of 
the leases the tenant himself had taken, before either lessor could 
recoyer his rent. If such a proposition could be sustained, any 
tenant might treat his landlord to as many lawsuits as he could 
obtain leases of his premises. To sustain the case for an inter- 
pleader presented by the record before us would not be less unrea- 
sonable, The lease of October 1, 1887, was signed and accepted 
by the défendant. On its face, it is a valid contract. The de- 
fendant is estopped to deny its landlord's title, and is liable to 
pay the rent reserved in it, whether the lessors were owners of 
the mine or not. It is true that the lease may be avoided for 
fraud, misrepresentation, or mistake, but the validity of this lease 
ia a question entirely between the plaintififs and their lessee. The 
interpleaders are not parties to it. The validity or invalidity of 
it is nothing to them, and the lessee cannot compel them to flght 
a battle with the plaintififs that is exclusively its own. That the 
interpleader Davis was originally a party to the first lease is imma- 
terial, because he and the défendant both repudiated it before 
this action was commenced, and he has never claimed anything 
under it. The lease of February 25, 1888, from the interpleaders, 
is likewise a conclusive answer to this case. The défendant 
signed and accepted that lease. Prima f acie, it entitles the inter- 
pleaders to the rent reserved in it, whether they owned the mine 
or not. The lessee is in possession, and cannot dispute its land- 
lord's title. And the court had no right to order thèse inter- 
pleaders, as a condition of holding and enforcing the lease, to 
plead and establish, not only the validity of that lease against their 
tenant, but also their title to the mine as against the plaintiffs, 
and the invalidity of the plaintiffs' lease. They wëre entitled to 
their rent regardless of the décision of the two latter questions, 
if their lease was valid as against the défendant. Thèse inde- 
pendent i)ersonal obligations of the défendant to the adverse claim- 
ants to this mine make it impossible for it to présent any case 
for ao interpleader hère. If it bas fallen into a pit of its own 
digging, the courts cannot make the interpleaders its substitutes. 
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Cook V. Earl of Eosslyn, 1 Giff. 167; Crawshaj v. Thomton, 2 
Mylne & C. 1, 17; Marvin v. EUwood, 11 Paige, 365, 370; Dodd v. 
BeUows, 29 N. J. Eq. 127; Crâne v. Bruntrager, 1 Cart. (Ind.) 165, 
169; Canal Co v. Comegys, 2 Cart (Ind.) 469, 472, 473; SnodgrasB 
V. Butler, 54 Miss. 45, 49; 2 Story, Eq. Jur. § 812. 

MoreoTer, the plaintififs and the interpleaders do not claim to 
recover the same debt from the défendant. If A. makes one 
promissory note for $500, dated October 1, 1890, payable to the 
order of B. and C. 6 months from its date, and another, for the 
same amount, dated January 25, 1891, payable to the order of B. 
and D. 20 months from its date, and the respective payées 
sue the makers on their respective notes, it is absurd to say that 
B. and C. claim to recover of A. the same debt as do B. and D. 
The case hère presented is yet stronger for the interpleaders. The 
plaintiffs claim to recover a debt which the défendant promised to 
pay to Davis, Standley, Phillips, and ÎTelson by the lease of October 
1, 1887, for the term of 6 years, with a privilège of 20 years more. 
If the interpleaders claimed, by assignment or otherwise, to recover 
any part of the debt due under that lease, there would be a proper 
case for an interpleader. But they do not. Davis and Nelson 
both repudiated that lease, and expressly disclaimed any rights 
under or interest in it. The only claim of the interpleaders is 
that the défendant owes them rent due under the lease to Adams, 
Davis, James, Hodges, and McBride, dated January 25, 1888, for a 
term of 20 years from that date. Thus the plaintiffs and inter- 
pleaders respectively claim to recover of the défendant no part of 
the same debt, but two independent debts arising under inde- 
pendent leases, of différent dates and différent terms, payable to 
différent lessors. 

Nor can the interpleaders be held as parties défendant to this 
action under the Arkansas statute in force in the Indian Territory, 
which provides that: 

"Any person may be made a défendant who has or claims an Interest In the 
controversy adverse to the plaintiff, or who is a necessary party to a complète 
détermination of the questions involved in the action." Mansf. Dig. Ark. 
§ 4940. 

The only controversy it is necessary to décide in order to déter- 
mine the action between the plaintiffs and the défendant is that 
over the validity of the lease of October 1, 1887, between them. 
In that controversy the interpleaders neither hâve nor claim any 
interest. It can be, and in fact it must be, completely determined 
in an action between the plaintiffs and the défendant, becausi. 
they are the only parties interested in the question. Its décision 
in the action between them cannot in any way détermine or affect 
the rights of the interpleaders against the défendant, or of the 
défendant against the interpleaders, under the lease between them 
of January 25, 1888, or the rights of the plaintiffs and the inter- 
pleaders against each other to the title to the mine, and hence the 
latter are neither necessary nor proper parties to the plaintiffs,' 
action on their lease. 
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y It is insisted that tbe ii»terpleaders hâve waived their right to be 
diàmissed from this action on th.e ground that no case for an inter- 
ipleadér has been established against them, because they appeared, 
answèçed, moved to change the Tenue of the action, to transfer it to 
the equity calendar, and after their motion to be dismissed on the 
pleadiE^s was denied, and they had excepted, they filed an amended 
answer, in which they prayed for affirmative relief. But this posi- 
tion isclearly untenable. It may be conceded that the ùiterpleaders, 
by their gênerai appearance and answer, waived ail objections to the 
method by which they were brought into court, but the reason 
for their dismissal hère lies deeper. It is that no case against them 
was ever pleaded or proved. On that ground they moved for a dis- 
missal 09: the pleadings, while the first prayer of their answer was 
that they might be dismissed. Their motion was erroneously denied. 
^'hey excepted, and then flled an aniended answer, in which they 
àsked.;^ relief which the court had erroneously ordered them to 
seek in this action or to forever lose, That order was not appealable, 
and iiO; iitigant ought to be held to hâve waived any of his rights 
becausèhe has quietly and respectfuUy obeyed such an order of the 
court àiier taking his exception. Harkness v. Hyde, 98 U. S. 476, 
479; Pacific Co. t. Denton, 13 Sup. Ct. 44, 46; Railway Co. v. 
Pinkney, Id. 859. When the évidence had ail been taken the inter- 
pleaders waived their claim for affirmative relief, which they had 
made under the protest of their exception, and moved the court to 
vacate the erroneous orders it had made, compelling them to inter- 
plead, and to dismiss them from the suit because no case had been 
either pleaded or proved against them. This motion was well 
grounded in law and in fact In our opinion the interpleaders had 
not waived their right to urge it, and it was properly granted. 

The conclusion at which we hâve arrived also disposes of the 
appeal from the order dismissing the auxUiary pétition for an in- 
junction and vacating the preliminaiy writ. The only ground on 
which the injunction was sought in that pétition was that in July, 
1891, whUe this suit was i)ending between the plaintiffs, the défend- 
ant, and the interpleaders, the latter and B. F. Smallwood and John 
Frinzell brought an action against the plaintiffs in the circuit court 
of the Choctaw Nation to quiet their title to coal claim No. 6, and 
the royalties from it, and to recover |25,000 damages because the 
plaintifEs had illegally interfered with the mine, and prevented them 
from using i,t and collecting their royalties; that they had recovered 
the judgment they sought, and were enforcing it by levying an ex- 
écution on certain cattle of some of the plaintiffs. There is no doubt 
that, in suits in which the court obtains jurisdiction by the seizure 
or control of the subject-matter of the suit, the court which first 
acquirea jurisdiction over it may retain the property in its custody 
until finaJ judgment, and in many cases until such judgment is 
satlsfied, and that it may use its writ of injunction, or other proper 
process, to effect this resuit. Gates v. Bucki, 4 C. 0. A. IIG, 125, 
53 Fed. 961, and authorities cited. It is equally well settled that the 
pendency of an action In one court will not bar or abate another 
action between the same parties, involving the same issues, in a 
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court of co-ordinate jurisdiction, in which that jurisdiction is ex- 
ercised, not by seizure ôf th.e property, but by personal service of 
original process upon the défendants. Stanton v. Embrey, 93 U. 
S. 548, 554, and cases cited. The jurisdiction of tbe court in the 
Choctaw Nation was exercised solely by personal service of its 
process on the défendants in that suit. The parties to this action in 
the Choctaw court were ail citizens of that nation, and there is no 
doubt that the Choctaw court had jurisdiction of the subject-matter 
and the parties to that action. The act of May 2, 1890, (26 Stat. 81, 
c. 182,) entitled "An act to provide a temporary government for the 
territory of Oklahoma, to enlarge the jurisdiction of the United 
States court in the Indian Territory, and for other purposes," pro- 
vides, by its thirtieth section, "that the judicial tribunals of the 
Indian nations shall retain exclusive jurisdiction in aU civil and 
criminal cases arising in the territory in which members of the 
nation by nativity or by adoption shall be the only parties;" and, 
this court has held that the judgments of the courts of thèse nations, 
in cases within their jurisdiction, stand on the same footing with 
those of the courts of the territories of the Union and are entitled 
to the same faith and crédit. Mehlin v. Ice, 5 C. C. A. 403, 50 Fed. 
12. See, also, In re Mayfield, 141 U. S. 107, 115, 11 Sup. Ct. 939. 

The plaintifls insist that under the act entitled "An act to estab- 
lish a United States court in the Indian Territory, and for other pur- 
poses," (approved March 1, 1889,) which provides, in section 6, "that 
ail laws having the effect to prevent the Cherokee, Choctaw, Creek, 
Chickasaw, and Seminole Nations or either of them from lawfuUy 
entering into leases or contracts for mining coal for a period not 
exceeding ten years are hereby repealed, and said court shall hâve 
jurisdiction over ail controversies arising out of said mining leases 
or contracts, and of ail questions of mining rights or invasions 
thereof where the amount involved exceeds the sum of one hundred 
dollars," (25 Stat. 783, c. 333, § 6,) the court below had co-ordinate 
jurisdiction with the Choctaw court to détermine the questions 
presented in that court. It is unnecessary to décide that question. 
If we admit — and we do not décide — this proposition, and if we con- 
cède that the pétition for an injunction raight lawfuUy be retained, 
and the preliminary injunction sustained, as long as the court below 
continued erroneously to hold that a case was presented in that 
court which enabled it to hear and détermine the issues raised in 
the Choctaw court, yet it was the right and the duty of that court 
to dissolve the injunction and dismiss the pétition as soon as it be- 
came advised that no case had been or could be presented in this 
suit in which it could décide those questions. This it has done, 
and the orders appealed from are affirmed, with costs. 
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OHABLB T, NICARAGUA OAKAX CONSTB. C0.\ 
(Circuit Court, S. D. New York. January 31, 1894.) 

L OOHPOBATIOKS — RkCHIVBBS — R1GHT8 OF STOCKHOI.DKRB — lKSPEC!TrOir O» 

Bocks. 

Wheré a stockholder of a corporation whlch Is In the hands of a re- 
celver seeks leave to inspeet Its bocks, it Is no grouud for denying hlm the 
rlght that hls object Is to obtain materlal to convlnce the other stock- 
holders that a plan of reorganlzatlon, whlch has met the approval of a 
majority of them, should not be carried out 

S. BamE— DUTT OF RBCBrV^KK. 

Whlle It Is proper for the recelver to refuse to allow such an Inspection 
until It Is ordered by the cotu^, It is no part of hls duty to promote one 
plan of reorganlzatlon as agalnst anotber, whether by opposlng the péti- 
tion to be allowed such inspection or otberwlse, but he should remain 
absolutely neutraL 
& Samb— Intkrkst SuBSEQTTBirr TO Rbckitbhship. 

A motion by a stockholder for leave to Inspect the books of a corpora- 
tion whlch Is in the hands of a recelver wlU be denled when it appears 
tbat the movant did not become a stockholder until six months after the 
recelver's appolntment 

In Eqnity. On motion. Motion by Frederick H. Hatch in the 
Buit of Louis Chable agalnst the Nicaragua Canal Construction Com- 
pany for leave to inspect the defendant's books in the hands of the 
recelver. Motion denied. 

George Hoadley, for the motion. 
Joseph H. Choate, opposed. 

LACOMBE, Circuit Judge. When a corporation has sufFered 
ânancial shipwreck, and .its property and assets, including its books, 
came into the possession of the court and the custody of the court's 
offlcer, the recelver, the question whether or not an inspection of 
those books shall be accorded to a stocliholder in the shipwrecked 
concem is one resting in the discretion of the court, unhampered by 
any décisions touching such right of inspection while the corpora- 
tion was still a going concem In the hands of its offlcers and di- 
tectors. Ordinarily it wonld seem that such discretion should be 
exercised by the court most liberally towards every individual stock- 
holder who shows some reason other than mère idle curiosity which 
induces hlm to ask for the inspection. It is no doubt a fact that 
in many cases the information derived and the conclusions arrived 
at upon such inspection may promote différences of opinion, con- 
troversies, and animosities between members of the corporation, 
and to that extent be an interruption to the conduct of its affairs, 
but that is one of the mlsfortunes attendant upon financial ship- 
wreck. The right of the individual stockholder to obtain frem 
the court an inspection of its books in the court's custody, in or- 
der to Inform himself as to past transactions and présent condition, 
or to enable him to détermine what may be most conducive to the 
protection of his own interests as a stockholder in the future, is 
one entitled to the favorable considération of a court, of equity. 

The theory of a receivership such as this is that the court takes 
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possession of tlie assets of the corporation with the intention of 
distributing them equitably among ail entitled to receive, without 
exposing creditors and stockholders alike to the heavy sacriâces 
which would be likely to occur should the property as an entirety 
be broken np, and sold, bit by bit, as the resuit of a ruinons race 
of diligence between creditors. Having the securities in its pos- 
session, the court retains them untU they can be properly mar- 
shaled, the claims of aU ascertained, the property converted into 
money, and the same distributed equitably according to the rights 
of ail parties. Frequently, before this termination of the proceed- 
ing is reached, some plan of reorganization, satisfactory to nearly 
ail interested, and abundantly protecting the full légal and équi- 
table rights of those not entering into it, is perfected, and the re- 
ceivership terminâtes by a sale of the property to some new corpo- 
ration, or to some committee, organized under such plan, A stock- 
holder who in good faith asks for an examination of the books in 
the custody of the court, in order to enable him to détermine 
whether or not such a proposed plan of reorganization is or is not 
a désirable one for himself and the other stockholders to enter 
into, should be accorded such inspection, under proper régulations 
as to time and circumstance, so as not to interfère either with the 
transaction of the receiver's duties or with such inspection as his 
fellow members may be entitled to. 

The application in the case at bar is opposed upon the statement 
that its objeet is to obtain material to be used in convincing other 
stockholders that a proposed plan of reorganization is one which 
should not be carried out; that it is primarily intended to inter- 
fère with the accomplishment of a plan which meets the approval 
of a majority of the stockholders, who hâve been content to ac- 
cept it without such information as the petitioner asks for. This 
objection, however, is not a suflacient answer to the application. 
The fact that a majority of the persons interested are satisfied 
thus to apcept it is no reason why a stockholder who wishes for 
further information, to which he is entitled, should be refused it, 
even though, when it is once obtained, he intends to présent it to 
his fellow stockholders as an argument to dissuade them from ac- 
cepting the plan. If the plan is one which commends itself to 
those interested, his arguments will probably hâve little weight 
with them. 

The receiver himself appears by counsel before the court, ask- 
ing that he be instructed to refuse permission, on the ground that 
the proposed plan is one which promises to afford means for an 
early liquidation of the debts of the company, and the renewal of 
the work of construction; that he has uniformly commended the 
scheme of reorganization already proposed, and that the apparent 
objeet of the petitioner and his associâtes is to defeat such plan. 
So far as he has heretofore refused to allow inspection of the 
books by stockholders, his course is entirely approved. In every 
case of doubt it is well 'for a receiver to refrain from action until 
he may obtain the instruction of the court, whose officer he is. It 
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ia not, ho-weTer, the duty of a reeeîver to fonnulate or to promote 
one or other proposed plan of reorganization. Whether there shall 
be a new organîzation formed of stockholders, bondholders, or cred- 
itors, with what respective interests, and upon what terms, is one 
tliat should be: left for thé détermination of the persons interested, 
without interferepce in any way by the court or its ofScers. The 
court in thèse cases is a harbor of refuge, not a repair shop. It 
will hold the property of the corporation safe from outside attacks, 
and in proper cases will keep its business going, so that whatever 
value there niay be in the business, qua business, may be preserved 
for ail concemed; but it will not undertake, either itself or by its 
officer, to reorganize the old corporation, or to create a new one, 
op to solicit subscribers to some synàicate of prospective purchas- 
ers. If rival and discordant interests between the parties inter- 
ested in the property produce conflicting plans upon which they 
cannot agrée, it is the receiver's duty to stand absolutely neutral 
between ail, giving to no one any préférence or advantage over 
the other, and according equal facilities to every stockholder, 
whether, he holds a single share or ten thousand. And if the per- 
sons interested cannot within a reasonable time provide a purchaser 
or competing purchasers of the property, the court will sell it, 
upçn such advertisement, at such time, and upon such terms of 
sale, as courts usuaUy adopt to secure compétition and a fair price. 
Inasmuch as it was stated on the argument that some 60 or 
more stockholders were asking for an inspection, it has seemed best 
to discuss the merits of the motion, although the application of 
this particular petitioner must be refused. It appears that he did 
not become a stockholder untU January of this year, nearly six 
months after the appointment of the receiver. It is mantfest that 
his situation is very différent from that of one who was a stock- 
holder of record at the time of the catastrophe which wrecked 
the corporation. Such a stockholder, the value of whose property 
has been affected by the manner in which the business of the cor- 
poration has been conducted, is entitled to a différent measure of 
considération from that shown to a mère speculator, who, after 
the property has passed to the receiver, buys an interest in what 
may be saved eut of the wreck. Motion denied. 



BOHLAWtG V. PUKSLOW et aL 

(Circuit Court of Appeala, Blghth Circuit. January 29, 1894.) 

No. 253. 

Adverse Possession— What Constitdteb— Doubtpul Papbr Titlb. 

Tajdng possession under an Instrument wliich the parties intend to op- 
erate ^a a complète .rellnqulshment of title, foUowed by tlie most im- 
equiyocal acts of full ownersMp during the entire period of limitation, 
Without objection by the grantors, will be hejd to show adverse posses- 
sion, although It is doubtful whether the instrument, on its face, should 
be çonstrued as a deed, or only as a mortgage. 
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8. Lâches— What Constitutes. 

One who waits more than 10 years before asserting a rlght to redeem 
land, standing sUently by and permitting another in possession, and elaim- 
ing absolute ownership, to remove old buildings, and erect an expensive 
new one, wlll not be aided by a court of eçiuity. 

Appeal f rom the Circuit Cîourt of the United States for the Nortà- 
ern District of lowa. 

In Equity. Suit by J. J. Schlawig against Eobert Purslow, A. S. 
Garretson, the Sioux City Savings Bank, and the Sioux National 
Bank for an accounting and for the rédemption of real estate. The 
Mil was dismissed below without an opinion. Complainant appeals. 
Afflimed. 

0. C. Cole, for appellant. 

Asa F. Call, (William L. Joy and C. L. Joy, on the brief,) for ap- 
pellees. 
Before OALDWELL, Circuit Judge, and THAYER, District Judge. 

THAYER, District Judge. This was a bill for an accounting be- 
tween a mortgagor and mortgagee, and to redeem Irom the lien of a 
mortgage certain real estate situated in Sioux City, lowa, known as 
the west 22 feet of lot 1, bloek 22, in East addition to said city. The 
material facts, as disclosed by the record, are as foUows: On the 
Ist day of Pebruary, 1875, the appellant, Schlawig, mortgaged said 
property to Robert Purslow, one of the appellees, to secure an in- 
debtedness of |2,460, which sum he promised to pay one year there- 
after, with semiannual interest at the rate of 10 per cent, jyev annum. 
The indebtedness not having been paid, a suit was subsequently 
brought by Purslow in the district court of Woodbury county, lowa, 
to enforce said mortgage, and in such proceeding a decree of fore- 
closure was entered on October 29, 1876, for the sum of $2,975, to- 
gether with costs and attorney's fées. No sale was made in exécu- 
tion of said decree of foreclosure, but in lieu thereof, on December 
1, 1877, Schlawig and wife executed the foUowing instrument, which 
was duly acknowledged, delivered, and recorded. 

"Know ail men by thèse présents that we, John J. Schlawig and Ursula 
Schlawig, hls wife, of Woodbury county and state of lowa, in considération 
of the sum of three thousand four hundred and tw*^rity-one 55-100 dollars in 
hand paid by Robert Purslow, of Woodbury county and state of lowa, do 
hereby seU and convey imto the said Robert Purslow the foUowlng descrlbed 
premises, situated in the county of Woodbury and state of lowa, to wlt: 
Commencing at the northwest corner of lot one, (1,) bloek twenty-two, (22,) 
Sioux City, East addition; tbence runnlng east twenty-two (22) feet on the 
north Une of said lot; thence south flfty (50) feet; thence west on the south 
Une of said lot twenty-two (22) feet; thence north to the point of beginning, 
— belng the west (22) twenty-two feet of said lot. This deed is made under 
the foUowing state of facts: 

"(1) The said Purslow having obtalned a decree of foreclosure against said 
grantors of a mortgage upon said premises, which is the sole considération of 
this deed, now, therefore: 

"(2) The grantors are to retain possession of said premises for one year 
from this date, December 1, 1877. 

"(3) The same rédemption that would be allowed by law to the grantors 
and their creditors had a sale under exécution been made shaU be allowed 
for one year trom December 1, 1877. 
v.59F.no.8 — 54 
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"(4) At the expiration of sald year, «nless redeemed according to law, the 
srantors wiU; surrender the immédiate possession of sald premlses to the 
grantee. And we hereby covenant with the said Robert Pvu-slow that we 
hold sald premlses by good and perfect title; that we hâve good, right, and 
lawful authorlty to sell and convey the same; that they are f ree and clear 
of ail liens and Incumbrances whatsoever; and we covenant to warrant and 
défend the sald premlses agalnst the lawful claims of ail persons whomso- 
ever. It Is further stipulated that, If grantors redeem sald premises, they 
will pay taxes advanced by grantee, and $25.00 paid by him on Joseph 
Beappier's jndgment. And the sald Ursula Schlawig hereby rellnquishes her 
right of dower In and to the above-described premises. 

"Slgned thls Ist day of December, A. D. 1877. J. J. Schlawig. 

"In présence of E. B. Lewis. Ursula Schlawig." 

The considération expressed in this instrument ($3,421.55) was not 
refunded within the year; whereupon, on December 1, 1878, Pur slow 
took possession of the premises with the consent of Schlawig and 
wife, and the premises hâve ever since been in the actual possession 
of Purslow or of his grantees. On Pebruary 4, 1880, Purslow con- 
veyed the premises, by warranty deed, to A. S. Garretson. On 
October 2, 1880,. Garretson conveyed the same premises, by warranty 
deed, to the Sipux City Savings Bank, and on December 28, 1881, the 
Sioux City Savings Bank conveyed the same, by warranty deed, to 
the Sioux National Bank, by whom the property is now held and oc- 
<5upied. The purchase of the lot in controversy by Garretson ap- 
pears to hâve been made for and in behalf of the Sioux City Savings 
Bank, of which he waa cashier, and immediateiy after his purchase, 
during the spring and summer of 1880, the bank erected valuable 
improvements thereon àt an expense of about $22,000. The im- 
provements consisted of a eubstantial brick building with stone 
trimmings, 22 feet wide, 90 feet deep, and 2 stories high, which was 
designed to be used for banking purposes, and bas been so used 
«ince its completion. At the time Purslow took possession of the 
property, there was a frame building sltuated on the lot in contro- 
versy. This was removed by Purslow when the bank building was 
erected, and the new structure was extended for about 40 feet over 
an adjoining lot located at the rear of the premises in dispute, which 
adjoining lot belonged to the Sioux City Savings Bank. At the 
présent time, and since its érection, the bank building covers the 
premises in controversy and the adjoining lot, the title to which is 
not in dispute. An expensive vault has also been constructed for 
the use of the bank, the foundation of which stands partly on the 
lot in controversy and partly on the adjoining lot. From December 
1, 1878, until June 11, 1891, when the présent suit was instituted, 
Schlawig spent a portion of his time in the Black hills, but his family 
resided continubusly- in Sioux City, and he visited his family on 
many occasions. It is not denied that he was fuUy aware, during 
ail of that period, of the improvements that were being made on 
said lot, and of the several conveyances that were made by Purslow 
and by those claiming under him. During the past 12 or 13 years 
the property in question has greatly, appreciated in value, and it 
is now regarded as one of the most eligible business sites in Sioux 
City. 
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On the argument of the case, much time was spent in discussing 
the question whether the instrument executed by Schlawig and 
wife on December 1, 1877, is in légal effect a mortgage, or a deed 
by wMch the grantor reserved the option to purchase the property 
from his grantee within one year from the date of the conveyance. 
The appellant contends, and the bUl charges, that the instrument 
is merely a mortgage, which was executed for the purpose of fur- 
ther securing the original mortgage debt, and that when Purslow 
took possession of the premises, on December 1, 1878, he entered 
as a mortgagee, and not as owner of the fee. On the other hand, 
the appellees insist that the instrument is a deed by which the 
grantor reserved the right to reacquire the title from his grantee 
within a given period. The view that we hâve taken of the case 
does not require us to détermine deflnitely whether the convey- 
ance of December 1, 1877, is in fact a deed, as the appellees con- 
tend, or merely a mortgage. Whatever may be the légal effect of 
the language employed, we are satislied that the parties did not 
intend, when the instrument was executed, that it should operate 
as a mortgage, and as further security for the mortgage indebted- 
ness. The proof shows very clearly that, when it was executed, 
the value of the property was about equal to the amount of the 
incumbrance, as âxed by the decree of foreclosure. Neither par- 
ty, therefore, had any spécial object to gain by a judicial sale un- 
der the decree of foreclosure, as the mortgagor's equity of rédemp- 
tion was of no value, and such sale would merely enhance the costs. 
We consider it therefore highly probable, as ail of the oral tes- 
timony tends strongly to show, that the conveyance of December 1, 
1877, was executed in pursuance of an agreement between the mort- 
gagor and the mortgagee that the latter should take the property 
in satisfaction of the mortgage debt, without a judicial sale, and 
that the mortgagor should retain possession for one year, with the 
right, in the mean time, to reacquire the title if he elected to do 
so. It foUows from this view of the case that when Schlawig and 
wife surrendered the premises to Purslow, about December 1, 1878, 
it was understood by both parties that he went into possession un- 
der a claim of title as owner of the fee, and not merely as an in- 
cumbrancer or mortgagee. AU of Purslow's subséquent acts, as 
well as the conduct of his grantees, are consistent with this view, 
and whoUy inconsistent with the theory that he merely took pos- 
session as mortgagee under an unsatisfled mortgage. Within a 
short time after entering into possession of the premises he con- 
veyed the same, by warranty deed, to A. S. Garretson, and subse- 
quently bought from the Sioux City Savings Bank, and removed 
from the mortgaged premises, the frame structure thait was stand- 
ing thereon when he took possession. It is hardly possible to 
conceive of any acts of ownership which might hâve been done 
and performed by Purslow and his grantees, that would hâve more 
clearly indicated, to any one interested in the mortgaged premises, 
that they had severally taken possession thereof as owners of the 
fee, and were holding the premises adversely to the mortgagor. 
Moreover, Schlawig's silence and inaction while the premises were 
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being coûreyed by warranty deed from one grantee to another, and 
while the old buMing was being removed from the premises, and 
whiie new and extensive improvements were being erected thereon, 
are tnost persuasive évidence that he regarded Purslow and those 
claimiûg un^ier him as the rightful owners of the property, and as 
authorized to deal withit as they thought proper. It is insisted, 
howerer, if the conveyance of December 1, 1877, was in fact 
and in* légal efiEect a mortgage, that, by taking possession under 
the same, Purslow became subject to ail of the liabilities and dis- 
abilities of a mortgagee in possession, and that neither he nor those 
claiming under him could assume a différent relation with respect 
to the mortgaged premises. In other words, it is broadly contend- 
ed that the possession taken by the grantee under the conveyance 
of December 1, 1877, could not ripen into a title under the statute 
of limitations, beeause, that instrument being merely a mortgage, 
such possession was not adverse to the mortgagor. We do not 
dispute the gênerai proposition that, whei-e one takes possession 
of lands under a written instrument, the nature of that possession 
is ordiûarily determined by the character of the instrument; nor 
the further proposition that possession by a mortgagee of the mort- 
gaged premises is usually not adverse, but consistent with the 
rights of the mortgagor. Green v. Turner, 38 lowa, 112, 118; 
Crawford v. Taylor, 42 lowa, 260, 264. It may also be conceded 
that, under the laws and judicial décisions of the state of lowa, 
a mortgage does not vest the mortgagee with an estate in the land, 
but simply créâtes a spécifie lien or charge thereon to secure a 
debt. Newman v. De Lorimer, 19 lowa, 244; Gower v. Winches- 
ter, 33 lowa, 303, 306. Thèse concessions, however, are of no 
benefit to the appellant on the state of facts disclosed by the prés- 
ent record. The distinguishing feature of this case is, that the 
parties did not regard the conveyance of December 1, 1877, as a 
mortgage, and Purslow did not enter into possession as mort- 
gagee, but as the rightful owner of the fee, of which fact Schlawig 
must hâve been well aware. It is doubtful, to say the least, 
whether, from the face of that conveyance, it should be construed 
as a mortgage, or as a deed which secured to the grantor the right 
to repurchase the land at a fixed price within a specifled time. 
That the parties did not intend it tO operate as a mortgage is made 
manifest, we think, by the oral testimony, by the circumstances 
which attended its exécution, and by the subséquent conduct of 
both of the parties thereta IJnder the conveyance, Purslow took 
possession on December 1, 1878, and for more than 10 years there- 
after he and his grantees exercised a dominion and control over 
the property which would hâve convinced any one who was not will- 
fuUy unconscious of the signiflcance of their acts that they claimed 
to be the rightful owners of the property, and that they were hold- 
ing it discharged from the lien of the alleged mortgage. In view 
of thèse facts, we are constrained to décide that the plea of the 
statute of limitations was fuUy sustained by the proof, and that 
the biU was properly dismissed on that ground. In our judg- 
ment the record discloses more than 10 years' adverse possession 



DE HâSS V. BOBEBTSi 853 

of the premises in controversy under an open, notorious, and con- 
tinuous «laim of ownersMp, which is sufficient, under the lowa 
statute, to bar the présent suit. McClain's Code lowa, § 3734. 

The doctrine of lâches, as heretofore applied, both by this court 
and other courts, also fully warranted the decree dismissing the 
bill of complaint, eyen if we should concédé that there was no 
other adéquate ground for refusing relief. It is a fundamental 
raie thait courts of equity wiU not aid a suitor who has for a long 
time acquiesced in the assertion of adverse righta without any 
excuse for so doing; and especially is this true if his conduct savors 
of bad faith, and the relief sought will be productive of much hard- 
ship and injustice to others. Godden v. Kimmell, 99 U. S. 201 ; Badg- 
er V. Badger, 2 WaU. 87; McKnight v. Taylor, 1 How. 161; Naddo 
V, Bardon, 2 C. 0. A. 335, 51 Fed. 493; Lemoine v. Dunklin Co., 2 
C. 0. A. 343, 51 Fed. 487. Courts of equity will also refuse to in- 
terfère, though the period of delay is comparatively short, where 
the complainant, being out of possession of property, has waited 
before bringing suit until the same has greatly enhanced in value, 
or has stood by and suffered the opposite party, without notice of 
his claim, to expend his money in making valuable improvements 
on the property to which the claim relates. Landrum v. Bank, 
63 Mo. 48, 56, 57; Moreman v. Talbott, 55 Mo. 392; Kinne t. Webb, 
4 C. C. A. 170, 175, 54 Fed. 34. In the case at bar the record shows, 
not only that the complainant below waited for an unreasonable 
period before asserting his right to redeem, but that he stood silent- 
ly by, and permitted the défendants below to remove the old im- 
provements on the mortgaged property, and to expend a large sum 
of money in erecting a substantial brick building, which extends 
over an adjoining lot, and cannot now be removed without inflict- 
ing a z^eat loss on the appellees. It is évident that the relief 
sought by the complainant in this proceeding cannot be aitorded 
at this late day without doing gross injustice, which would be 
justly attributable to the lâches and bad faith of the complainant. 
Our conclusion is that the decree of the circuit court was undoubt- 
edly right, for the reasons last indicated, and that the same should, 
in any event, be afiirmed. It is so ordered. 



DE HASS V. ROBERTS et al. 

(Circuit Court, W. D. Pennsylvania. January 30, 1894.) 

Nbqotiable Instruments— What Constitutes. 

A certain Instrument made in the state of Kansas contained a promise 
to pay to K. or order, flve years after date, a sum certain, with Interest at 
8 per cent, payable semiannually, as per anne:çed coupons; botli principal 
and interest payable at K.'s bank, in Topeka, It recited that both "this 
note" and the coupons were to be oonstrued by the laws of Kansas in 
every particular, and were secured by a mortgage on land, and providerl 
that they should draw 12 per cent, interest after matuiity; that in default 
of payment of any coupon the principal should become due, and the 
amount of sueh defaiilted coupon should be added to the principal, and 
the whole bear interest at 12 per crait Eeld, that this was a negotiable 
Instrument. 
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S. SaME— AsSIOWMiaJT— SUBSBQDBNT InDORSEMENT. 

The payées ot sald instrument Indorsed on it a transfer thus: "For value 
recelved, We liereby assign and tran^ïer the wlthin bond, togéther with 
ail oixr Interest In and rlglits under th© same, wlthout recourse," to J. D. 
'Held, that thls was not a commercial Indorsement, but a mère aasignment 
passing an équitable interest subject to the défenses of the makers; that 
the negotiablllty of the instrument was thereby destrbyed, and the subsé- 
quent indoi'sement by the transférée did not make him liable for payment 
in the absence ol any independent contract,— both transfers havlng been 
made In the state of Kansas. Iron-Works v. Paddock, 15 Pac. 574, 37 
Kan. 510, followed. 

At LaW. On motion for judgment non obstante Teredicto. Ac- 
tion by Elizabeth G. De Hass against John D. Eoberts, as survivor 
of John iUbert and John EL Dibert, late partners as John Dibert & 
Oo., on an obligation tp pay money. Motion sustained, and judg- 
ment entered. 

Shiras & Dickèy, for plaintiflf. 
Robert S. Frazer, for défendants. 

ACHESON, Circuit Judge. 1. The first reserved question of law 
is "whether, under the évidence, to wit, the writing sued on, the 
attached guaranty, and the mortgage securing said obligation, — ^the 
writing sued on dated the 15th day of June, 1867, for |3,000, pay- 
able to the order of John D. Knox & Co., — is a negotiable commer- 
cial instrument." By this instrument, which was signed at Topeka, 
Kan., the makers, E. J. and Ida McFarland, promise to pay to John 
D. Knox & Co., or order, flve years after date, the sum of $3,000, with 
interest at the rate of 8 per cent, per annum to be paid semiannuaUy, 
as per annexed coupons; the principal and interest being payable 
at the banking-house of 'the payées, in Topeka, Kan.; the writing 
declaring that "this note" and the coupons "are made and executed 
under, and are to be construed by, the laws of the state of Kansas, 
in erery particular," and are to draw 12 per cent, interest per an- 
num after maturity, and that they are secured by a lirst mortgage 
on real estate, and proTiding that if any of the interest coupons 
shall not be paid at maturity the principal debt shall then become 
due, and the unpaid coupon first matured shall become a part of the 
principal, and the whole principal debt and first unpaid coupon 
shall bear interest at the rate of 12 per cent per annum from the 
maturity of said coupon until paid. The "attached guaranty" is no 
part of the instrument, but a stipulation of a later date given by 
a third person upon the transfer of the note. It therefore has no 
bearing upon this particular question. The recited mortgage was 
given by the makers of the note to the payées, and is conditioned 
for the payment by the mortgagors as well as of the note and inter- 
est as of ail taxes and assessments to be levied upon the mortgaged 
premises, and that the mortgagors shall keep the buildings insured 
and in good repair, and refrain from cutting timber or committing 
other waste, with a provision that in case of default in the payment 
of any taxes or assessments, if the holder shall so elect, the note shall 
immediately become due. It is a collatéral security, — a contract 
distinct from the note, and not contravening any of its terms. As 
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it is the gênerai rule that contracta are to be construed and governed 
by the law of the place where they are made and to be performed, 
the déclaration contained in the paper in suit as to the controUing 
effect of the laws of Kansas in its construction only expresses what 
otherwise would haTe been implied. The précise question hère 
raised was not involved in any of the décisions of the suprême court 
of Kansas brought to my attention. The instruments, which in 
Killam v. Schoeps, 26 Kan. 310, and Iron-Works v. Paddock, 37 Kan. 
510, 15 Pac. 574, were held to be nonnegotiable, contained stipula- 
tions respecting the title and future disposition of the property which 
formed the considération of the notes. They were not simply prom- 
ises to pay money, but double contracta. We find, however, that it 
was decided in Seaton v. ScotUI, 18 Kan. 433, that a stipulation to 
pay "reasonable attorney's fées if suit be instituted" does not destroy 
the negotiability of a promissory note; and in Parker v. Plymell, 23 
Kan. 402, that a note otherwise negot:iable is not rendered non- 
negotiable by reason of the provision, "If this note is not paid at 
maturity, the same shall bear twelve per cent interest from date." 
In Chicago Ry. Equipment Co. v. Merchants' Bank, 136 U. S. 268, 
10 Sup. et. 999, it was declared by the suprême court of the United 
States that under the gênerai mercantile law the negotiability of 
a promissory note is not affected by the provisions therein that the 
titie to the personal property for which it was given should remain, 
as security, in the vendor, the payée of the note, until ail the notes 
of a séries to which it belonged were paid, and that the note should 
become due and payable to the holder on the failure of the maker 
to pay the principal or interest of any of the notes of the séries. It 
was likewise ruled in Emst v. Steckman, 74 Pa. St. 13, that a 
promissory note is negotiable if payable certainly at a fixed time, 
although made subject to a contingency whereby it may become 
due sooner; and in Bank v. Crowell, 148 Pa. St. 284, 23 Atl. 1068, 
that the. negotiability of a note is not destroyed by a clause therein 
stating that it was accompanied by a collatéral security, and how 
the latter might be sold by the holder of the note if not paid at ma- 
turity. In the absence, then, of any décision by the courts of Kan- 
sas to the contrary, I feel justified in holding that the writing hère 
in question is a negotiable commercial instrument. 

2. The second reserved question is "whether the indorsement of 
John Dibert & Co. after the assignment without recourse made by 
John D. Knox & Co., the payées, upon the writings sued on, pro ut 
same in évidence, made the said John Dibert & Co. liable as in- 
dorsers of negotiable commercial paper; the transfer from John D. 
Knox & Co. to John Dibert & Co., and the transfer by John Dibert 
& Co. to F. S. De Hass, liaving been made in the state of Kansas." 
The indorsed transfer by John D. Knox & Co. to John Dibert & 
Co., upon the note of June 15, 1887, for $3,000, is as follows: "For 
value received, we hereby assign and transfer the within bond, 
together with aU our interest in and rights under the same, without 
recourse, to John Dibert & Co. John D. Knox & Co." Under this 
transfer is the indorsement: "Pay to the order of F. S. De Hass. 
John Dibert & Gn." Then follows the indorsement: "Elizabeth G. 
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De Hass, Executrix of F. S. De Hass." Besides the note for $3,000, 
this suit embraces two of the coupons, and they hâve similar trans- 
fers indorsed upon them. The "attached guaranty" already men- 
tioned is executed by the John D. Knox Land & Investment Com- 
pany under date of 19th September, 1889, and purports to assign and 
transfer tiie said note to F. S. De Hass, and guaranties the collec- 
tion of the principal and interèst upon speciÛed conditions. It is 
the settled law of Kansas that a negotiable promissory note, pay- 
able to order, can be transferred by the payée, so as to conrey the 
légal title, only by an indoréement, in the technical or mercantile 
sensé; any other form of transfer passing an équitable interèst 
thereîn, ïnèrely, and leaving the note in the hands of the? transférée 
subject to ail equities, counterclaims, and défenses which the maker 
could asiSert as against the payée. McGrum v. Corby, 11 Kan. 464, 
470; Hadden v. Eodkey, 17 Kan. 429; Briggs v. Latham, 36 Kan. 
205, 210, 13 Pac. 129; Calvin v. Sterritt, 41 Kan. 215, 218, 21 Pac. 
103. In Hàtch V. Barretti 34 Kan. 223, 8 Pac. 129, a writing on 
the back of a negotiable promissory note, payable to the order of J. 
0. Rogers^ in thèse words: "I, James C. Rogers, do hereby assign the 
within Ilote to Charles B. Hatch, of Osage county, Kansas. Said as- 
signmerit is made without recourse to me, either in law or equity. 
J. C. Eogers," — ^was held not to be an indorsement, in a commercial 
sensé, and not to eut ofl the défense of the maker. The court there 
said: 

"The alleged indorsement la clearly not in the usiial or common form, but 
substantîally différent thérefrom. The words of the hidorsement, talien to- 
gether, must be treatéd as only an asslgnment of the note. An assignée 
stands in the place of the assignor, and takes simply an assîgnor's rights, but 
the assignment of a note will not eut ofC the défenses of the malîer." 

Thèse décisions of the suprême court of Kansas are conclusive 
hère, but it is to be observed that they are in harmony with the rulé 
of the law merchant. Stpry, Prom. Notes, § 120; Osgood v. Artt, 
17 Fed. 575; Trust Co. t. National Bank, 101 U. S. 68, 71. 

If, then, upon such an assignment, the légal title is left in the 
payée, a mère équitable interèst passes to the transférée, and the 
note remains subject to ail the défenses of the maker, it seems neces- 
sarily to foUow that the negotiable character of the instrument is 
thereby utterly destroyed, for ail the peculiar and distinguishing 
characteristics of negotiability are gone. This was ruled in Aniba 
V. Yeomans, 39 Mich. 171. Does the subséquent indorsement by the 
transférée of the note which has thus become nonnegotiable, in the 
absence of any other or independent spécial contract in relation to 
that indorsement, render him liable? Upon principle, it seems to 
me, the question should be answered negativelv. Daniel, Neg. Inst. 
666; G-ray v. Donahoe, 4 Watts, 400; Wright v. Hart's Adm'r, 44 Pa. 
St. 454; Bank v. PioUet, 126 Pa. St. 194, 17 Atl. 603. This is the 
conclusion deducible from the case of Iron-Works v. Paddock, 37 
Kan. 510, 15 Pac. 574, which was a suit against indorsers of a 
promissory note payable to order, but which the court held was non- 
negotiable because of its peculiar provisions. Treating of the re- 
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sponsibility of the indorsers oit a nonnegotiable note, the suprême 
court of Kansàs there eaid: 

"In lowa the court held that an Indorsement of a nonnegotiable note, or 
any other Instrument of writing except negotlable paper, without the proof, 
oral or written, of an undertaklng to become responsible in some manner for 
a good considération, nieans nothing, and an Indorser Incurs no Uabllity. 
Fear v. Dunlap, 1 G. Greene, 334. Daniel on Negotlable Instruments (709) 
says: 'If the note be not negotlable, it Is plaln that such party cannot be re- 
garded as an Indorger, for the simple reason that there is no such thlng as an 
indotaemeat, In Its strict sensé, of any other than negotlable paper.' See, 
also, Graham v. Wllson, 6 Kan. 490. We are incllned to the latter view,— 
thàt the indorsement of a name upon a nonnegotiable note slmply transfers 
th« tlUe of a party, and does not make Mm Uable as if said note were a nego- 
tlable Instrument. Story v. Lamb, 52 Mlch. 525, 18 N. W. 248; Bank v. 
Gay, 71 Mo. 627. Such party guarantles the note to be genulne, and that it 
is what It purports to be; nothing more. He does not guaranty Its payment, 
although he might do thla; but to do so would take a contract, either ex- 
preMsed in the Indorsement, or by an Independent contract between the par- 
ties." 

Thls seem» to hâve beea understood by the parties to the trans- 
actioa hère under coasideratiou, for the assignment of the note by 
the John D. Knox Land & Investment Company to P. S. De Hass 
coatained aa express guaranty. The views of the suprême court of 
Kanaas above quoted seeir to be decisire of the second question of 
law reaerved, and the ruling thereon must be favorable to tiie défend- 
ants. 

3. The third reserved question relates to interest only, and, in 
view of the conclusion just stated, need not be considered. 

The opinion of the court being with the défendants upon the 
second question of law reserved, in each case judgment will be en- 
tered in îavor of the défendants non obstante veredictoi. 
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LITTAUBR et al. v. RODECKER et aL 

(Circuit Cîourt of Appeals, Bighth Circuit January 29, 1894.]l 

Nos. 250, 251. 

L Rbview on Brrob — Tbial to Cotjbt — Obnesal Frtn>rao. 

When the case is trled to the court -without a Jury a gênerai flndtng bas 
the same efCect as the verdict of a jury, and prevents ail inqulry Into the 
spécial facts and conclusions of law upon which the finding resta. Walker 
V. Miller, 59 Ped. 869, and Bowden v. Bumham, Id. 752, followed. 

S. UsuBT AS Dbfbnsb— Accommodation Paper. 

An answer averring that the note sued on was made by défendants for 
accommodation of the payées, who dlscounted it wlth plalntlffs at an Illé- 
gal rate of interest, states a good défense imder the New York law, with- 
out averring that piaintifC Imew it to bè accommodation paper at the time 
of taking it 

R. SAMB— BONA PlBE HOUJEBS. 

No one can Vieeome a bona flde holder of a note œ bill which, by statute, 
is void for usury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

^Rëhearing pendlng; 
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'At^lAW, . Actions hy Harriett Littauer, Osear L. Eiçhards, and 
Lucius N. littauer, exécutera of Nathan Littauer, deceased, against 
JTacob Bçdecker and Samuel Cohpn, partners under the name of J. 
Rodecker & Oo., and by Lucius N. Littauer against tne same de- 
fendants, on certain promîssory notes. In botli cases a jury was 
waived, and tbe causes were tried together by the court, which 
rendered judgment for défendants in the first-named action and 
for plaintifE in the second. Plalntifls in the first action and de- 
fendants in the second action appeaJ. The appeal in the first- 
named cause is numbered 250 and in the second 251. Both judg- 
ments afSrmed. 

J. D. McCleverty and W. E; Biddle, for Eodecker and others. 
W. C. Perry, for Littauer anid Others. 

Before CALDWELL, Circuit Judge, and THAYER, District 
Judge. 

CALDWELL, Circuit Judge. Thèse cases are between the same 
parties, and involve .substantially the same issues. They were 
tried together in the loWer court, and, by stipulation of the parties, 
hâve been submitted in this court, in the same manner. The 
parties flléd with the elerk below a stipulation in writing, waiv- 
ing a jury, as provided by section 649, Eev. St., and the cases were 
tried by the court, whose flnding was gênerai in both cases. 

The only error assigned in case No. 251, in which the judgment 
below was for the plaintiff, is that, upon the facts proved, the judg- 
ment dught to hâve been for the défendants, and we are asked to 
reriew the évidence, and reverse the gênerai verdict of the lower 
court on the facts. We hâve decided in two cases at the présent 
term (Walker v. Miller, 59 Fed. 869, and Bowden v. Bumham, Id. 752,) 
that when a case is tried by a court without a jury a gênerai 
flnding of the court has the same effect as a verdict of a jury, and 
prevents ail Inquiry in this court into the spécial facts and con- 
clusions of law upon which the findings rest. No exceptions were 
saved to the rulings of the court in the progress of the trial. The 
judgment in case No. 251 must therefore be aflarmed. 

In case No. 250 the judgment was for the défendants upon a 
gênerai ûnding in their favor by the court. Ail the assignments 
bf error in this case, with a single exception, rest on the asserted 
insufaciency of the évidence to support the gênerai flnding of the 
court below, and need not be further noticed. 

The défendants filed an answer, to which the plaintiffs flled a 
reply. XJpbn this state of the pleadings the plaintifE in error at 
the trial objected to the introduction of any évidence, upon the 
ground that the answer did not state facts to constitute a défense 
to the pétition. The objection was overruled, to which ruling ex- 
ception was takén. It is said that under the Kansas practice such 
an objection can be màde tb perform the ofQce of a gênerai de- 
murrer to a pleading after issue has been joined thereon. It 
would seem to be an untimely and unsatisfactory mode of testing 
the sufflciency of a pleading. Assuming that it is proper prac- 
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tice under the Kansas Code, we will consider the sufQciency of 
th.e answer. It avers, in substance, that the note sued on was 
accommodation paper made by the défendants payable to the order 
of Levy Bros, & Co., to be discounted by them in the city of New 
York, where the note was payable, solely for their accommodation 
and beneflt, and to be paid by them at maturity, and that Levy 
Bros. & Co. discounted the same in the city of New York to the 
plaintiff at a rate of discount which made the interest reserved 
amount to 8 per centum per annum, — 2 per centum in excess of 
the rate allowed by the laws of the state of New York, — and that 
by the laws of that state this rendered the note usurious and void. 
It is said the answer is def ective in that it does not allège the 
plainttfif knew at the time he discounted the note that it was 
accommodation paper. 

This allégation was not necessary. Upon the averments of the 
answer, whUe the note remained in the hands of Levy Bros. & Co., 
it was not a binding contract. They could not hâve maintained 
a suit upon it. It was only by the negotiation of the note by 
Levy Bros. & Co. that it could become a binding contract. Its 
negotiation by them was essential to give it life. It seems to be 
well settled by the court of appeals of that state that the discount 
of accommodation paper is merely a loan of money, the purchaser 
being the lender and the seller the borrower; and that if, in mak- 
ing such discount, the rate of interest reserved is in excess of the 
rate of interest aUowed by the laws of the state, it avoids the 
contract. Claflin v. Boorum, 122 N. Y. 385, 25 N. E. 360; Eastman 
V. Shaw, 65 N. Y. 522; Dickinson v. Edwards, 77 N. Y. 573; JeweU 
V. Wright, 30 N. Y. 259; Bank v. De Shon, 41 Ark. 331; Tilden 
v. Blair, 21 WaU. 241. 

The plaintiff cannot shelter himself under the plea of a bona 
fide purchaser for value before maturity of negotiable paper. The 
note, being accommodation paper, did not become a binding con- 
tract until after the negotiation; and in the very act of negotia- 
tion the plaintiff did that which rendered it void by statute, so 
that it never, at any time, took effect as a vaUd and subsisting con- 
tract. 

Moreover, no one can become a bona flde holder of a note or bill 
which the statute déclares to be void for usury. Such a note is 
void in its inception, and the rights of a bona flde holder for value 
do not attach to an instrument made void by statute. See author- 
ities cited above, and particularly Bank v. De Shon, supra, where 
there is a fuU collection of the authorities by Battle, J., who deliv- 
ered the opinion of the court. 

The judgment of the circuit court is affirmed. 
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^.TCHISON, T. & S. F. B. CO. T. McCLUEG. 
(Circuit Court of Appeals, EIghth Circuit January 29, 1894.) 

No. 326. 

1. BailboId Companibs— Accidents at Crossings— Question for Jcht. 

The guestion of contributory négligence Is properly submitted to tlie 
Jury, when there Is much contradiction as to tlie care exerclsed by plain- 
tllï In approaclilng thc crossing, and it appears that there were obstruc- 
tlonis to hls View of the track, and that no bell was rang or whlstle blown. 

S. Bamb— Dbgrbb of Care Rbquikbd— Instructions. 

The obligations of radlroad eompanies and of travelers crossing tbeir 
tracksare mntual and redprocal, and an instruction Is erroneous which 
rectul.'es "ordlnary" care of the ta-aveler, and "a high degree of care" of 
the Company. Caldwell, Circuit Judge, dlssenting, on the grounds that 
the alleged error was not assigned, was not prejudicial, and that the 
charge, by speclfylng the acts requlred of the traveler, did m fact require 
of hlm as hlgh a dagree of care as that requlred of the company. 

8. Appbal— Harmlbss Error— Presumptions. 

An error in glvlng Instructions must lead to reversai, unless It clearly 
appears from the record that the error was harmless. 

In Error to the United States Court in the Indian Territory. 

At Law. Action by James McClurg against the Atchison, To- 
peka & Santa Fe Eailroad Company to recover damages for Per- 
sonal injuries received at a crossing. Verdict and judgment for 
plaintifE. Défendant l^rings error. Eeversed. 

Henry E. Asp and J. W. Shartel, (Geo. E. Peck, on the hrief,) for 
plaintifl in error. 
Ainos <îreen and W. A. Monroe, for défendant in error. 

Before CALDWELL and SANEOEN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. This was a suit for personal injuries 
which the défendant In errop sustained at a railroad crossing in 
the suburbs of the town of Purcell, in the Indian Territory, on 
March 4, 1891. The record discloses that on that day he started 
home from Purcell, in company with a neighbor of his by the name 
of Wçar, who owned and was driving the team behind which 
they were riding. The road taken to get out of town lay for 
some distance along the west side of the railroad company's main 
and side tracks, leading north from its dépôt in Purcell, but at a 
point about 950 feet north from the dépôt the road turned east, 
at right angles, and crossed the tracks. When they reached this 
crossing on their way home, a switch engine approached from the 
south, which was pushing in advance of it three box cars and a 
coal car. Anticipating a collision from the proximity of the train 
and its rapid approach, the défendant in error leaped from the 
wagon when it was about on the crossing, and was run over and 
seriously injured. A number of exceptions that were taken on 
the trial hâve been argued in this court, but the view that we hâve 
taken of the case only renders it necessary to consider two ques- 
tions. The flrst is whether the lower court should hâve declaredj 
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as a matter of law, that the défendant in error was guilty of con- 
tributory négligence, and the second is whether the lower court 
properly charged the jury that it was the duty of the défendant 
pailway company to exercise a high degree of care in propelling 
its engines and cars over the crossing in question. We are of the 
opinion that the question of contributory négligence was properly 
submitted to the jury. There was the usual conflict of évidence 
touching the conduct of the défendant in error and his companion 
as they approached the crossing. The teslimony for the railroad 
company tended strongly to show that as McClurg and his neigh- 
bor drove northwardly from the dépôt along the railway track, and 
as they tumed east to cross the track, they took no précautions, 
such as prudent men ought to hare taken, to discover approach- 
ing trains; that at several places between the dépôt and the cross- 
ing, if they had tumed their heads slightly to look in the direction 
of the dépôt, they must hâve seen the approaching switch engine; 
that other persons saw it approaching, and tried to warn them of 
the tmpending danger by loud outcries, because they seemed ut- 
terly unaware of the présence of the train, and apparently indif- 
fèrent to dangers of that character. Undoubtedly, there was con- 
sidérable testimony before the jury which tended to show that Mc- 
Clurg and Wear, who was driving the team, were both guilty of 
gross carelessness. On the other hand, the testimony of both of 
thèse parties tended to show (and this fact seems to be conceded) 
that the switch engine gave no signais, either with the bell or 
whistle, to warn people of its coming. They further testified that 
their view of the track on which the train was moving was ob- 
structed by a long row of box cars standing on an intermediate 
side track, and that it was obstructed, when they tumed east to 
cross the track, by a tool house which stood at the angle of the 
road, so that they were in fact unable to see down the track to- 
wards the approaching engine untU they were nearly on the cross- 
ing, and the train was upon them. Both witnesses gave évidence 
tending to show that they made every reasonable effort, by look- 
ing and listening, to ascertain the présence of any moving train 
in time to avoid it. We think, therefore, (and we are ail agreed 
on this proposition,) that it was fairly within the province of the 
jury to settle the question of contributory négligence. 

With respect to the second question above stated, it is to be ob- 
served that the lower court charged the jury in the foUowing lan- 
guage: "A railway company is held to a high degree of care in 
propelling its engines and cars over a public crossing in a town or 
city." An exception was duly taken to this instruction, and it is 
criticised for the foUowing reasons: First, because it does not 
prescribe the degree of care that a railway company is bound to 
exercise, whether the crossing be in a city or town, or in the coun- 
try; second, that the direction was inapplicable in the présent case, 
because the crossing in question was outside of the corporate lim- 
its of the town of Purcell ; and, lastly, because the court thereby 
, imposed a higher degree of care on the railway company than it 
exacted of the défendant in error by its other instructions. We 



862 FEDERAL BEPOKTKR, Vôl. 59. 

will iûotïStop to inquire whetHer the évidence showed that the 
Crossing aolw in question was within or outside Of thè town of 
Purcell, for, If the direction would hare been proper witli respect 
to crossings within the town, ihen we hâve no doubt, under the 
testimony in the case, that itwas equally proper with respect to 
the Crossing where the accident happened. It was evidently a 
erossing in the snburbs of the town, which was much frequented 
by teams entering and.leaTing the place, and whether it was a 
liundred yàrds outside of the corporate limits, or an equal dis- 
tance within the outboundaries of the town, cannot alter the de- 
gree of care that the raUway company ought to hâve exercised, in- 
asmuch as there was no local law or ordinancè defining its duty in 
the premises. In the absence of any such law or ordinancè impos- 
ing spécial duties upon the railway company within the corporate 
limits, it cannot be maintained, with any show of reason, that the 
obligation of the company with respect to the exercise of care was 
altered when it crossed an imaginary line separating the town 
f rom the country. The truth is that it was bound, in any event, 
to exercise a degree of watchfulness commensurate with the çhar- 
acter of the erossing and the amount of travel over the same. It 
was required to take such précautions as a prudent person would 
hâve taken under like conditions and circumstances. As is well 
known, some crossings are comparatively safe, whUe others are ex- 
ceedingly dangerous; and the degree ôf care to be exercised by 
a ràilway company, or a traveler upon the highway, should be 
graduated to suit the exigencîes of each particular case. Im- 
provement Co. v. Stead, 95 U, S. 161, 165. We are persuaded thàt 
the vice of the instruction now under considération lies in the fact 
that, when read in connection with other parts of the charge, it 
imposed upon the railway company a higher degree of care and 
diligence than the plaintifiE was required to exercise. The trial 
court instructed the jury that "a person approaehing a railroad 
erossing is bound to look and listen, and to use ordinary care, to 
ascertain if there is a train approaehing." In at least flve other 
paragraphs of the charge the same thought was repeated, — that 
the plaintiff, on his part, was only bound to exercise ordinary care 
in endeavoring to discover whether any train was nearing the eross- 
ing. On the other hand, in defining the duty of the railway com- 
pany by the instruction heretofore quoted, the trial court seems 
to hâve assumed that the erossing in question was within the cor- 
porate limits of the town of Purcell, and that in approaehing that 
erossing it was the duty of the employés of the railway company 
to exercise a high degree of care. It is évident, we think, that the 
charge was erroneous, and well calculated to mislead the jury, in 
that it did not correctly define the relative degree of care that the 
respective parties were required to exercise. We should hâve no 
doubt on this point if it were a question of ûrst impression, for a 
person may reasonably be expected and required to take as great 
précautions to avoid getting hurt as others are required to take to 
avoid injuring him. But, be this as it may, it has been expressly 
ruled that "the obligations, rights, and duties of raUroads, and 
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travelers upon highways crossing them, are mutual and reciprocal, 
and that no greater degree of care is required of the one than of 
the other." Improvement Co. v. Stead, 95 U. S. 163, 164 See, 
also, Eailroad C!o. v. Goetz, 79 Ky. 442, and Willoughby v. Bailroad 
Co., 37 lowa, 432. And in the case of Eailroad Co. v. Converse, 
139 U. S, 469, 473, 475, 11 Sup. a. 569, wMch is cited by counsel, 
with apparent confidence, in support of tlie proiwsition that under 
some circumstances it is the duty of a railway company at a cross- 
ing to exercise a high degree of care, the rule was fully recognized 
that in every case a traveler upon the highway must exercise the 
same degree of caution which the law in the particular case ex- 
acts of the railway company. The error thus noted was called to 
the attention of the lower court by an exception taken on the trial 
to instructions given in behalf of plaintiff, on the ground that they 
required of him a less degree of care than had been imposed on the 
railway company; and the error in question is apparent from a 
casual reading of the charge. It has been suggested, however, that 
it was not a prejudicial eri'or, nor of sufflcient importance to war- 
rant a reversai. With respect to that suggestion, it is sufficient to 
say that the very reverse of this proposition seems to us to be 
true. In a case of this character, where the facts ail lie with- 
in a narrow compass, and a jury is required to flx the responsi- 
bility for the accident by nicely balancing the actions and conduct 
of one party against those of the other, it is not improbable that 
the fact that one of the parties was required to exercise a higher 
degree of carç than the other may hâve had a controlling influence. 
We must présume from the fact that the court used the expression 
"a high degree of care" with respect to the railway company, and 
repeatedly used the phrase "ordinary care" in defining the duty of 
the plaintiff, that the jury attached some importance to the distinc- 
tion thus drawn. Moreover, unless it clearly appears from the face 
of the record that the error was harmless, we are not allowed to 
speculate as to its probable conséquences. 

The judgment of the lower court wUl therefore be reversed, and 
the cause remanded, with directions to grant a new trial. 

SANBOKN, Circuit Judge, concurs. 

OALDWELL, Circuit Judge, (dissenting.) This case ought not to 
Le reversed upon the grounds stated in the opinion of the majority of 
the court 

In the introduction of its charge, the court said to the jury: 
"A railway company is held to a high degree of care in propelling 
its engine and cars over a public crossing in a town or city." The 
bill of exceptions states that the défendant excepted to this instruc- 
tion "because said instruction assumed a state of facts not in proof, 
there being no évidence in said cause as to the crossing in question 
being within the llmits of auy town or city, and because said in- 
struction invades the province of the jury in not submitting the 
question as to whether the accident oecurred within the limita of 
the town, and assnming it to hâve been proved, and as contrary to 
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.law.'V It will be observed that thîs exception to tb^ charge statés 
speBiflcally the groand of the objection. The flrst and principal 
one is that there was nb évidence that the crossing was within a 
town or city. I do not understaild the majority oP the court to 
question the fact that there was abundant évidence to show that 
ttie accident occurred either in a town or in a thickly-settled suburb. 
It is apparent from a reading of the testimony that the case 
was tried by both parties on tiie assumption that the accident 
happened at or near the town of Purcell. In examining its own 
witnesses the défendant assumed and proved this fact. It called 
one Prewitt, a switchman in its employ, who was asked and an- 
swered questions as follows: 

"Q. What business are you engaged In? A. Swltchlng. Q. Of what Com- 
pany are you in the employ î A. The Santé Fe. Q. What were you engaged 
în doing on the 4th of March, 1891? A. Switching. Q. Where? A. Purcell. 
Q. Dld you hâve pn accident there at that tlme? A. I did. Q. Where were 
you at aie time of this accident? A. On the rear car." 

Its yard master testified as follows: 

"Q. WTiat business are you engaged Inî A. Railroadlng. Q. In what 
capacity? A. Yard master. Q. Were you at Purcell on the 4th day of March, 
1891? A. I was. Q. Were you yard master there at that time? A. ïes, 
sir." 

The witness Fredericks testifled as follows: 

"Q. Where were you on the 4th day of March, 1891, the day this accident 
occurred to this plaîntiff hère? A. I was in Purcell, on the side of a build- 
ing. Q. How far was that building from the crossing north of the dépôt be- 
tween Lexington and Purcell? A. Well, I guess about four hundred feet, 
maybe." 

There was other testimony to the same eflfect, and no testimony to 
the contrary. The rule is that a railroad company, in the running 
of its trains, is bound to use ail the care and caution at grade 
crossings that the actual situation requires ; and the rule is unif orm 
that at crossings in towns and thickly-settled communities it must 
exercise a high degree of care. 

In Railroad Co. v. Converse, 139 U. S. 469, 11 Sup. Ct 569, 
the suprême court say: 

"In some localities, in thickly-settled communities, greater vigilance and 
more safeguards are required upon the part of the railroad company than 
would be necesssiry in other localities. What would be due care in one Ibcali- 
ty mlght be négligence in another. A very high degree of caution and clr- 
cumspectlon is required under some circumstances." 

The "circumstances" which impose this high degree of care were 
présent in this case. See, to same effect, RaHway Co. v. Ives, 144 
U. S. 408, 12 Sup. et. 679; Beach, Contrib. Neg. § 19 et seq.; Id. § 450; 
Cremer v. Portland, 36 Wis. 92. 

The exception in the lower court, as we hâve seen, was not that 
the instruction excepted to did not abstractly state the law, but 
that it assuined a state of facts with référence to the place of 
accident which was not true, or that ought, at least, to hâve been 
left to the jury. But exception is taken by the majority of the 
court to the use of the epithet "high," not because the term iii 
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itself, so far as it coijld hâve any meaning, imposed too high a 
degree of care on the défendant. The ground of objection, as 
stated by the majority of the court, is; 

"We are persuaded that the vice of the Instruction now under consideratioa 
lies in the fact that, when read in connection with other parts of the charge, 
It imposed upon the railway company a bigher degree of care and diligence 
than the plaintifC was required to exercise." 

The objection is not that the instruction upon which error is 
assigned is erroneous for the reasons assigned to the trial court, 
or, indeed, at ail, but that anothei^ part of the charge, which was 
not assigned for error, is erroneous. jSTo part of the charge relating 
to the degree of care the plaintilï was required to exercise is 
assigned for error, or even alluded to in the assignment of errors. 
When the plaintiff in error came to file its assignment of errors, 
it abandoned the exception it had taken to this part of the charge, 
and did not assign error upon it. Eule 11 of this court reads: 

"When the error alleged Is to the charge of the court, the assignment of 
errors shall set out the part referred to totidem verbis, whether it be in 
instructions given or in Instructions refused. Such assignment of errors shall 
form part of the transcrlpt of the record and be printed with it. When this 
Is not done, counsel will not be heard, except at the request of the coiu-t; 
and errors not assigned according to this rule will be disregarded, but the 
court, at its option, may notice a plain error not assigned." 

The majority of the court hare made an assignment of error 
for the défendant, which it did not make for itself, and upon that 
assignment reversed the case. That the alleged error is not such 
a plain one that the court should, of its own motion, talce notice 
of it, will plainly appear when ail the trial court said on that 
subject is considered. The court told the jury: 

"It Is the duty of a person about to cross a railroad track to make a vig- 
ilant use of his sensés o( sight and hearing; and If, for any reason, the view 
Is obstructed, it then becomes bis duty to make a more vigilant use of the 
sensé of hearing. For the purposes of this case, no neglect of duty on the 
part of the railroad company will excur^e tho lilaintifC, upon approaching 
a highway crossing in question on the track of the défendant, from using 
the sensés of sight and hearing, where thèse ean be availed. An injury to 
such person, wheie the use of either or both of such faculties would hâve 
given sufflcient waming to hâve enabled hlm to avoid the danger, conclu- 
eively proves the négligence of the plaintiff, and there can be no recovery 
for such Injury; and if the plaintiff had such waming as would, with ordi- 
nary caution. In such circumstances, hâve saved him from danger, he will 
bfr held to hâve knowingly contributed to hIs own injury, and cannot recover. 

"It is the duty of a person about to cross a railroad track to look in eaeh 
direction for an approaching train; and a failure so to do, If any injury re- 
sults, will not be excused because a train of a railroad company may be 
claimed to bave omitted the glving of the appropriate signais of its approach. 

"A person approaching a raih-oad crossing Is bound to look and listen, and 
to use ordinary care.to ascertain if thete is a train approaching; but if he 
fails to so do, and Injury results, he is not entitled to recover from the rail- 
road company, even though it was guilty of négligence In not giving the re- 
quired signais. If, using his eyes and ears, he sees or hears the approach- 
ing train, and tries the experiment of crossing in advance of it, his failure to 
do so will be his own fault, and he cannot recover of such company. 

"The négligence of an englneer of a railroad train to sound its whistle or 
ring Its bell on nearing a public crossing, does not relieve the traveler on 
such highway from taking ordinary précautions for his own safety. Before 
v.59F.no.8 — 65 
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atfempOpg tO' qrosa the ralfrçad tra<& be .1% bound to use hls senses.^to listen 
and to I06l£,r^l& order to avold any tk^slMe accident from an approachlng 
train. If be falls to nse tûem, and driV'ès upofa the track, or If, using them, 
he sees the train comlng, and, instead df waitlng for It to pass, undertakes 
to cross tbe track, and in eitUer case reeelves an injury, be so far contrlbutes 
thereto as tOj deprive hlni of any rlght of complaint If one in such a posi- 
tion takes rislîs, he must suffer tbe conséquences. They cannot be visited 
upon the ràilroàd company." 

This cMaicige points ont with dfetinctness and particularity the 
degree of care the plaintifE was requtred to exercise, by specifying 
the acts required of him» Thevterm "high" wtts used by the lower 
court in the sensé that the défendant was required to exercise a 
degree of care commensurate with the danger at the crossing, By 
itself, the term could hâve little or no meaning to a jury. The 
inquiry wonld arise at once, what was a high degree of care, 
as applied to a railroad at a level crossing in a town or its suburbs? 
Did it reqûire that the company should keep a flagman stationed at 
the crossing, or hâve a gâte across the railroad track, or sound the 
whistle, or ring the bell? 

The coui*t, itnmediately after its opening remark, deflned what it 
meant by thiè nse of the term, by telling the jury : 

"If you bellere from tbe évidence In this case that tbe défendant railway 
company, through its agents ànd servants; did operate and propel its cars in 
thenianner descrlbed In tbe coniplaint, and that by the unnsual speed of this 
train, aiid tbe failure of tbe servants to give signais,— to ring a béU or blow 
a whistle,— the plalntlff In tbis cause was Injured at the public crossing with- 
out any fault or négligence on bis part, you wiU flnd for the plaintiff." 

"And if you believe, from tbe évidence in tbis case, that the defendant's 
servants or employés saw tbe plalntifl! upon the track, or by tbe use of ordi- 
nary care mlgbt bave seen bim tbere, and saw bim in time for warning him 
by ringing the bell or blowlbg tbe whistle, or giving otber signais, to bave 
prevented this accident, and such agents or servants, after seeing bim, falled 
to ^ve tbesé signais or tbeee wamings, and that injury resulted from such 
faUure, you wlU flnd for tbe plalntifC in the case." 

"Before the plaintiff can recover in this action it is bis duty to satisfy you, 
by a prépondérance of the évidence, that on the 4th day of March, 1891, he 
was Injured by being run over by one of the defendant's trains, and that the 
négligence of tbe defendant's agents, servants, and employés in not giving 
any signal of tbe approacb of its train was the cause of bis being so Injured, 
and that the plalntifC bimgelt was not guilty of any négligence that assisted 
In producing or causlng the accident." 

The correotness of the instruction must be determined, not by 
the use of a single epithet or adjective, qùite meaningless in itself, 
but by the définition given to it by the court; and no exception 
was taken to the définition. It makes no différence that the phrases 
"ordinary care" or "high degree of care" were used in the course 
of the charge, if the enumeration and spécification of the particular 
things the plaintiff and défendant, respectively, were required to 
do, were given to the jury. As to the duty of the plaintiff, the 
language ^ the court goes f urther than that of the suprême court in 
defining the duty of a plaintiff under such circumstances. In 
Tmprovemént Co. v. Stead, 95 U. S. 164, the suprême court said: 
"Those whp are crossing a railroad track are bound to exercise 
ordinary care to ascertain whether a train is approaching." The 
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court in this case deâned at length, and accuratelj, what was meant 
by "ordinary care" in such. cases. 

It is perfectly obvions that, taking the charge as a whole, the 
jury must hâve understood that it was the duty of the plaintifl 
to do the very things that in law constituted a high degree of 
care, or, in olïier words, to exercise the same degree of care that 
was required of the défendant The court told the jury -that it was 
the duty of the plaintiflf "to make a TigUant use of his sensés 
of sight and hearing, and if, for any reason, the -view is obstructed, 
it then becomes his duty to make a more vigilant use of the 
sensé of hearing;" and that "an injury to such person, wben the use 
of either or both of such faculties would hâve given sufficient 
warning to hâve en'abled htm to avoid the danger, conclusively 
proves the négligence of the plaintiff, and there can be no recovery 
for such injury;" and that it was the duty of the plaintiff, when 
about to cross the "raUroad track, to look in each direction for 
an approaching train;" and that '*before attempting to cross the raU- 
road tra,ck he is bound to use his sensés, — ^to listen and to look, — in 
order to avoid any possible accident from an approaching train." 

TTie language of this charge, pointing ont, as it does, specifically 
what the plaintiff was required to do, was much better calculated 
to impress the jury with the idea that the plaintiff was required 
to exercise a high degree of caution and diligence than if the 
court had simply said to them that he was required to exercise 
a high degree of care. Unquestionably, the enumeration of the 
particular acts required is a more effective mode of conveying to 
the mind of a jury what is required of a party than the use of any 
single adjective descriptive of the degree of care can be. The 
expressions "high degree of care" and "ordinary degree of care," 
as applied to a case like this, convey to the minds of jurors, at 
best, a very imperfect idea of the acts which go to make up thèse 
différent degrees of care. It is the illustrations and définitions 
given by the court, and not a mère descriptive epithet, that are con- 
troUing with the jury. The plain and sensible men who compose 
our juries know very little of the nice distinctions between the 
adjectives used to describe the différent degrees of care and négli- 
gence. Indeed, many courts and lawyers hâve expressed their 
disapprobation of any such distinctions, and among them the su- 
prême court of the United States. 

"Tlie theory," says Mr. Justice Curtls, "that there are three degrees of nég- 
ligence, deseribed by the terms 'sUght,' 'ordinary,' and 'gross,' has been In- 
troduced into the common law from some of the commentators on the Roman 
law. It may be doubted if thèse terms can be usefully applied in practice. 
* * * One degree, thus deseribed, not only may be confounded with an- 
other, but It is quite impracticable exactly to distlngulsh them. Thelr signifl- 
cation necessarily varies according to circumstances, to whose influence the 
comis hâve been forced to yield, uniil there are so many real exceptions that 
the rules themselves can scarcely be said to hâve a gênerai opération. * » * 
If the law furnishes no définition of the terms 'gross négligence,' or 'ordinary 
négligence,' which can be applied in practice, but leaves it to the jury to dé- 
termine in each case what the duty was, and what omissions amoùnt to a 
breach of it, It would seem that imperfect and confessedly unsuccessful at- 
tempts to define that duty had better be abandoned. Recently, the judges 
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of several co;urte haye expressed thelr disapprobation of thèse attempts to flx 
the dégrevé bt diligence by legàl définitions, and bave complalned of the tm- 
praeticablllty of applylng them. Wllson v. Brett, 11 Mees. & W. 113; Wyld 
V. rickfôïdiS Mees. & W. 443; 461, 462; Hlnton v. Dibbin, 2 Q. B. 646, 651. 
It must be confess^d ihat the dlfflculty in deflning 'gross n^Ugence,' whlch is 
apparent In perusing such cases as Tracy v. Wood, 3 Mason, 132, and Foster 
V. Bank, 17 Mass. 479, would àlone be sufflclent to Justlly thèse complaints. 
It nmy be added that some of the ablest éommentators on the Roman law 
and on the Civil Code of France hâve Whollyirepudiated thls theory of three 
degreesof diligence, as nnfounded in prlnciples of natural justice, useless in 
practlce, ,and presénting inextricable embarrassmçnts and difflculties. See 
6 TouUlér, Droit Civil, p. 239, etc.; 11 ïonlller. Droit Civil, p. 203, etc.; 
Makeldey, Man. Dii Droit Eomaih, 191, etc." The New World v. King, 16 
How. 469, 473, 474. 

And In Eailway Co. v. Anns, 91 U. S. 489, 494, tte suprême court 
says: 

"Some of the highest English courts bave corne to the conclusion that there 
Is no Intelligible distinction betwéen ordlnary and gross négligence. Redf. 
Oarr. § 3Ï6. Lord Cran worth, in Wllson v, Brett, 11 Mees. & W. 113, said 
that gross négligence is ordinary négligence with a vituperative epithet; and 
the exchequçr <3iamber took the same view of the subject Beal v. Railv^ay 
Co., 3 Hui-J. & C, 337. In the opmmon pleas, Grill v. CoUier Oo., (1866,) L. R. 
1 O. P. 600, wâa' heàrd on appeal. One of the points raised was the supposed 
mlsdtrectlon of the lord chief Jiàstice, who tried the case, because he had 
made no distinction between gross : and ordlnary négligence. Justice WUles, 
in declding the. point, after statlng hls agreement with the dictum of Lord 
Granworth, Sàld: 'Confusion hais arlsen from regardlng "négligence" as a 
positive, instead of a' négative, word. It Is. really the absence of such care 
as It was the duty of the défendant to use. "Gross" Is a word of description, 
and not of définition; and it would hâve been only introducing a source of 
confusion to use the expression "gross négligence" instead of the équivalent, 
"a want of due càre and skill," in navigating the vessel, wbich was agaln and 
again uSed by the lord chief ju&tice in hls summlng up.' 'Gross négligence' 
Is a relative term. It Is doabtlëss to be understood as meanlng a greater 
want of care than Is implied by the term 'ordlnary négligence;' but, after ail, 
It means the absence of the care that was necessary under the circumstances. 

It can be s^d of the word "high," as is hère said of "gross," 
that it is a word of description, and not of définition, and means 
nothing more,, than due care under the particular circumstances 
of the case; and "ordinary oare" means the same. "Ordinary care 
or diligence" is, defined to be such care or diligence as men ôf 
common prudence, under similar circumstances, usually exercise; 
and a "high degree of care," in this class of cases, means nothing 
more than that degree of care or diligence that would be exercised 
by men of common prudence under the like circumstances. In 
other words, what would be due or ordinary care at an unfre- 
quented crossing in the country would not be due or ordinary care 
at a crossing much traveled in a town or its suburbs. But in both 
cases the care required is the care dictated by the exigencies of 
the occasion; and, whether caJled 'Tiigh" or "ordinarj'," it is, at 
last, but due care, hayipg référence to the situation, and it admit» 
of no doubt that the jury understood the instructions in this sensé. 

The majority of the court attach more importance to a single 
epithet than to pages of accurate définition. The extremely fine 
distinction drawn by the majority of the court is too reflned for 
the compréhension of a jury or for a rule of social conduct, and ia 



WALKER V. MILLER. 869 

calculated to confirm an impression, already too prévalent, tliat the 
conrts pay more regard to technicalities than to justice, — to form 
than to substance. 

But, if a milder or stronger adjective ought to hâve been used, 
descriptive of the degree of care tîie plaintiff was required to exer- 
cise, the failure to use it was not assigned for error, and the court 
should not disregard one of its most wholesome rules vi'hen there is 
not the remotest probability that the supposed technical error had 
the slightest effect with the jury in malung up their verdict 

The judgment of the court below ought to be affirmed. 



WALKER et al. y. MILLER. 

(Circuit Court of Appeals, Bighth Circuit. January 29, 1894.) 

No. 303. 

1. Rkvibw os Ekbor — Waivbb dp Jury — Findings of Fact. 

On a writ of error In a case in ■whicli a jury has been vraired in writing, 
the court cannot inquire whetlier the spécial flndings are sustained by the 
évidence; and in the absence of exceptions to the admission or exclusion 
of évidence, or to rulings upon déclarations of law tendered to the court, 
the review is llmited to the question whether the judgment is supported 
by the pleadings and findings. 

S. Corporations— Insolvency— Préférences. 

If the theory that corporate property is a trust fund for its creditors is 
invoked to invalidate a conveyance which opérâtes a préférence, there is 
no reason why it should not also operate to prevent complalning creditors 
from obtalning priority by an attachment. 

8. Sale— BONA Fidb Pubchasers- Attachment. 

A purchaser in good faith, for full value, wlthout notice of defects in 
the seller's title, can hold the property, as against an attaching creditor 
of the corporation from which the seller obtained it, even if the seller had 
notice of the insolvency of the corporation, and his tltle would bave been 
Invalidated thereby. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

At Law. Action to recover damages for wrongful attachment, 
brought by Charles E. Miller against Eichard L. Walker and 
the sureties on his officiai bond as United States marshal for the 
district of Kansas; said sureties being George E. Peck, Lyman U. 
Humphrey, and Orrin E. Walker. A jury was waived by stipula- 
tion in writing. Findings by the court and judgment in favor 
of plaintiff. Défendants bring error. Affirmed. 

Henry L. Call, (David Overmyer, on the brief,) for plaintiffs in 
error. 

Henry Keeler, for défendant in error. 

Before CALDWELL, Circuit Judge, and THAYEE, District 
Judge. 

THAYEE, District Judge. This writ of error was brought mainly 
for the purpose of presentlng the question whether a business corpo- 
ration, when it becomes insolvent, thereaf ter holds ail of its property 
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in'trust for eqnal distribution «imông its creditors, and is deprived of 
the common-law power of prefer^ring creditors, wMch individuàls 6r- 
dinarily possess. But the record fails to présent the question in such 
form that it can properly be determined. ï'he case was tried before 
the circuit court on a written stipulation waiving a jury, and there 
was a spécial finding of facts. No exceptions were taken to the ad- 
mission or exclusion of testimony, which hâve been argued in this 
court, and no instructions were either asked, given, or refused. 
The record con tains the pleadings, the spécial flndings, the judg- 
ment, and a bUl of exceptions showing the testimony upon which 
the flndings of fact were predicated; but, as no exceptions were 
saved by the bill of exceptions which we are asked to review, it 
might as well hâve been omitted from the record. In the fédéral 
appellate tribunals, it is weU settled that the only question pre- 
sented for considération by a record like the one now in hand is 
whether the pleadings and the spécial ûndings of fact are adéquate 
to support the judgment. Neither the suprême court nor the 
court ofappeals wiU undertake to détermine, in à case like the 
one at liar, whether the spécial flndings are supported by the tes- 
timony- contained in the bill of exceptions, for to do so would be 
simply to review the décision of the trial court on questions of 
fact, rather than of law. By flling a written stipulation waiving 
a jury, the parties to the litigation may impose upon the circuit 
court the duty of making a gênerai or spécial finding on questions 
of fact; but they cannot impose upon an appellate court a like duty. 
The finding of the trial court, whether it be gênerai or spécial, has 
the same conclusive effect when the record is removed by writ of 
error to an appellate tribunal as a similar finding by a jury; and 
exceptions must be saved and presented in the same manner, 
either by objections to the introduction or to the exclusion of tes- 
timony, or by tendering déclarations of law and obtaining a ruling 
thereon. Thèse several propositions are well established by re- 
peated adjudications. Insurance Co. v. Folsom, 18 WaU. 237, 249; 
Cîooper V. Omohundro, 19 Wall. 65, 69; Norris v. Jackson, 9 Wall. 
125, 127; Schuchardt v. Allans, 1 Wall. 359; Kearney v. Case, 12 
Wall. 275; Burr v. Navigation Co., 1 Wall. 99; Lehnen v. Dick- 
son, 148 U. S. 71, 13 Sup. et. 481; Martinton v. Fairbanks, 112 U. 
S. 670, 5 Sup. et. 321; Bank v. Farwell, 6 C. C. A. 24, 56 Fed. 570. 

The suit at bar was an action on the ofScial bond of the United 
States marshal for the district of Kansas, against him and his 
sureties, for a wrongful levy on the property of Charles R Miller 
under a writ of attachment issued by the United States circuit 
court for the district of Kansas against the Aima Coal-Mining Com- 
pany. The property in question had been sold by the coal Com- 
pany, prior to the levy, to one J. H. Bailey, and Bailey had sold the 
same to Charles R. Miller, the défendant in error, who was in 
possession of the same when the levy was made. The circuit court 
found, in substance, that the coal company was indebted to Bailey 
in the sum of $17,500; that the property in question (a large stock 
of merchandise) was transferred by the coal company to Bailey 
in payment of such indèbtedness; that at the time of such transfer 
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the coal company was indebted to other persons in the sum of 
$13,263; that the assets of the coal company consisted of coal lands, 
leases for coal lands, machinery, etc.; that the property of the 
coal company, outside of its said stock of goods, was worth the 
sum of $60,000; that a portion of the company's lands were incum- 
bered by mortgage, and that for some months prior to the sale to 
BaUey other creditors of the coal company were pressing for the 
payment of their demands, and that the coal company had no 
ready money to pay the same; that judgments had been recovered 
upon several claims against the coal company; and that exécu- 
tions had been levied thereon prior to the sale to Bailey. It fur- 
ther found, in substance, that at the time of the sale to Bailey he 
did not know the amount of the other indebtedness of the coal com- 
pany, and did not know whether the company would eventually 
succeed in paying its debts, but that he did know that it was in- 
debted to other persons than hlmself, who were pressing for the 
payment of their demands. It also found that Bailey sold and 
delivered the property in controversy to Charles E. Miller; that 
Miller paid for the stock of goods the sum of $17,000, which was 
the fuU market value of the property; that Miller was a purchaser 
of the property, in good faith, for its full market value, and was 
the owner thereof at the date of the levy of the writ of attach- 
ment thereon by the United States marshal. The court further 
found that the writ of attachment against the coal company was 
levied upon the property in controversy while the same was in the 
possession of Miller, and that the value of the goods so levied upon 
and sold was $9,366.83. Having made thèse findings, the circuit 
court held that Miller was entitled to a judgment in the sum of 
$9,366.83, which it accordingly rendered. 

The principal contention of the plaintiffs in error seems to be 
that the foregoing findings show that the Aima Coal Company 
was practically insolvent, and for that reason was incapacitated 
from making the sale to Bailey, because it operated as a préférence. 
But, if this contention was meritorious, is it not obvions that the 
attaching creditors are attempting to secure a like préférence over 
other creditors of the coal company, and that their effort in that 
behalf will be successful if they prevail in the présent action? If 
this trust-fund theory is to be adopted to prevent the corporation 
from granting a préférence because of its insolvencj', we know of 
no reason why it should not be invoked to keep attaching creditors 
at bay, and thus relegate the disposai of the fund, so far as judi- 
cial proceedings are concerned, to a court of equity. Vide HoUins 
V. Iron Go., 150 U. S. 371, 14 Sup. Gt 127, and Brown v. Turniture 
Co., 7 C. C. A. 225, 58 Fed. 286, 292. 

But we do not find it necessary or proper to express any opinion 
with référence to the question whether a state of insolvency pre- 
cludes a corporation from making a conveyance which will operate 
as a préférence, for, even if such was the law, the findings in the 
présent case clearly show that Miller was a purchaser for value, 
in good faith, and without notice of any defect in Bailey's title to 
the property in controversy. It is not contended, as we under- 
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stand; thàt the insolTency of thë coàl company impairs Miller's 
title, linlesa hé had notice of such insoltency. It is simply insisted 
that tinder the testimony contained in the record the trial court 
should hâve found that Miller was not an innocent purchaser for 
value. In other words,we are asked to review certain findings 
of faet, and to détermine whether they were authorized by the 
évidence preserved in the bill of exceptions. As we hâve already 
auflBciently shown, this is a duty which is nOt imposed on this court 
by the présent record. We hâve no doubt that the judgment be- 
low is amply sustained by the pleadings and the spécial findings 
of fact, wherefore the same must be aflSrmed, and it is so ordered. 



THATCHER y. GOTTLIEB. 

(Circuit Court of Appeals, Eighth Circuit January 29, 1894.) 

No. 329. 

L Appbal— Décision— Law of the Case— Same Pacts on New Trial. 

A décision by an appellate court, upon facts found by tlie court below, 
that payment of taxes on vacant land was under color of title "made in 
good falth," becomes tlie law of tlie case, binding upon the appellate court 
on a subséquent wrlt of error, and upon the trial court on a new trial, 
when the facts proved to the jury are substantially the same as those 
originally found. 

8. LiMiTATroN OF ACTIONS— Vaoant Lands — Payment op Taxes — Consteuc- 
TiON OF Statutb. 

Under the Colorado statute which déclares that any person paying taxes 
on vacsînt lands under color of title made in good faith, for five successive 
years, shall be d^emed the légal owner, according to the purport of hls 
paper title, (Gen. St. 1883, § 2187,) no possession whatever is necessary, 
and the court has no power to read into the statute a condition to that 
effect. 

In Erj-or to the Circuit Court of the United States for the District 
of Colorado. Afllrmed. 

J. Warner Mills, (Henry C. DiUon, on the brief,) for plaintifO in 
error. 

R. T. McNeal, (E. T. Wells and John G. Taylor, on the brief,) for 
défendant in error. 

Before OALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. This case cornes before us a second time 
on a writ of error, which was sued ont this time by Thatcher, who was 
the défendant in error when the case was formerly before this court. 
The décision on the former hearing, and a full statement of the facts 
out of which the litigation arises, is reported in 4 U. S. App. 616, 2 C. 
C. A. 278, 51 Fed. 373. Af ter the record had been remitted to the circuit 
court, and a judgment had been rendered in f avor of the défendant, 
Gottlieb, pursuant to the mandate and opinion of this court, 
Thatcher, who had preyçiiled on the first trial in the circuit court, 
paid ail the costs, and obtained an order vacattng the last judgment, 
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in favor of tlie défendant, and granting to the plaintifE a iievv trial, 
pursuant to section 272 of the Colorado Code of Procédure relating 
to new trials in suits for the possession of real property. Another 
trial was then had in the circuit court, which resnlted in a verdict 
in favor of the défendant, Gottlieb. The latter verdict was re- 
turned by the jury in obédience to a peremptory instruction direct- 
ing them to flnd for the défendant To reverse the judgment entered 
on that verdict, the présent writ of error is prosecuted. When the 
case was formerly in this court, it was brought hère on a spécial 
finding of facts made by the trial judge, a jury having been waived 
on the first trial. After a fuU considération of the facts reported 
in such spécial finding, this court held that the deed under which 
Gottlieb claimed title to the land in controversy constituted color 
of title; that the facts found and reported by the trial court showed 
that such color of title was "made in good faith," and, as a matter 
of lâw, would not warrant or justify an inference of bad faith; and, 
lastly, that having paid the tajses legally assessed on the premises in 
dispute for more than five years, under color of title, made in good 
faith, Gottlieb thereby became entitled to the premises, under the 
Colorado statute quoted in our former opinion. Gen. St Colo. 1883, 
§ 2187. It must be carefuUy borne in mind that this court cannot 
review the décision of a circuit court on a question of fact, in a law 
case, even where a waiver of a jury is flled, but can only décide as 
to whether the flndings are adéquate to support the judgment. 
Walker V. MUler, 59 Fed. 869. Therefore, the décision on the former 
hearing as to the question of good faith was in fact a décision that 
the facts reported in the former spécial finding would not warrant 
an inference of bad faith, and were insuflicient in law to support 
such a finding. We are not disposed to recède from that position, 
nor could we do so, for the riding formerly made has now become 
the law of the case, if the évidence on the first and last trials is sub- 
stantially the same. Sldllerns v. May's Ex'rs, 6 Cranch, 267; Bridge 
Co. v. Stewart, 3 How. 413; Barney v. Eailroad Co., 117 U. S. 228, 
6 Sup. et 654; Dodge v. Gaylord, 53 Ind. 365; Trust Co. t. Coulter, 
(Or.) 31 Pac. 280; EUiott's App. Proc. § 578. 

It is suggested, however, that the testimony bearing on the issue 
of good faith, which is incorporated in the présent record, differs 
materially from the facts reported in the spécial finding of the trial 
judge, which was contained in the former record; and, because of the 
alleged différence in the testimony, it is urged that the question of 
good faith should hâve been submitted to the jury on the last trial, 
and that the court erred in withdrawing it, and in directing a 
verdict for the défendant. With référence to this contention, it is 
quite sufficient to say that we hâve made a careful examination of 
the record, vrith a view of discovering, if possible, any new fact or 
circumstance which could fairly be regarded as giving to this feature 
of the case a new complexion, and we hâve failed to discover any 
such additional testimony. The évidence on which the former 
spécial findings were based was largely of a documentary and record 
character, and the same documentary and record évidence was ad- 
duced at the last trial. Neither do we observe any material diifer- 
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ence between the former flndings, wMch apparently rested on oral 
testimony, and the facts that were established at the last hearing 
by verbal testimony. The most that can fairly be said is that in 
some few instances the same fact or proposition is stated in the re- 
spective records in a slightly différent form, and that one fact, of 
ao spécial signiflcance or importance, which is narrated in the 
seventh paragraph of the former spécial flndings, does ûot appear to 
hâve been either proven or disproven on the last trial. Perhaps we 
could give no better illustration of the practical identity of the facts 
established on the respective trials than to allude to the fact that 
the leamed counsel for the plaintiff in error, in attempting to show 
that there is a material différence in the testimony, has been com- 
pelled to place much stress on the circumstance that on the last 
trial the défendant showed by the testimony of his former attorney, 
Mr. Brown, that the latter advised the défendant to make a levy on 
the McCîormick note, whereas on the former trial it was f ound by the 
circuit court "that before having his exécution levied on said note 
the défendant took the advice of his counsel as to whether the same 
was subject to levy and sale under exécution, and was advised that 
it was m Subject" We confess our inability to comprehend the dis- 
tinction which îs thus attempted to be made between the testimony 
in the two trials upon this point. But, without pursuing this sub- 
ject further, it is sufiScient to say that we are unable to point out a 
single fact or circumstance having auy material bearing on the 
question of the defendant's good faith in asserting title to the prop- 
erty in controversy that was not disclosed with equal certainty by 
the ôndings in the former record; and this court then held, on 
fuU considération, that the facts foUûd and reported were insuf- 
flcient to warrant an inference of bad faith. We must accordingly 
conclude that the circuit court on the last trial properly withdrew 
that question from the considération of the jury, for the reason that 
the évidence bearing on that issue in the respective trials was sub- 
stantially the same, and this court had already determined the légal 
effect of such testimony. 

It was also contended by the plaintiflf in error on the last trial — 
and this contention was overruled by the circuit court — that sec- 
tion 2187 of the Colorado Statute, supra, cannot be given effect 
according to its plain and obvious meanlng, but that there must 
be incorporated therein, by judicial construction or législation, a 
proviso that the party paying the taxes assessed against vacant 
land, for flve years, under color of title thereto made in good 
faith, cannot invoke the title or right thus acquired in an action 
of ejeetment brought against him, unless during the flve years, or 
thereafter, he takes actual possession of the premises. Hence it 
was urged before the circuit court, and the argument is repeated 
hère, that as the lands in dispute had never been actually occupied 
by the défendant, so far as the proofs show, the payment of the taxes 
thereon for the period of flve years or more — that is to say, from 
and after April 1, 1879— is of no avail as a défense to the plaintiff's 
suit. This question was not considered by this court upon the 
former hearing, because counsel for the plaintiflf in error, for some 
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reason, did not see flt to présent or suggest it The contention 
thus made is not based upon any décision of the courts o£ Colo- 
rado construing tlie statute in question, but upon certain décisions 
of the courts of Illinois construing a similar statute, from which 
latter state the Colorado statute is said to hâve been borrowed. 
In an early case in Illinois (Harding v. Butts, 18 Dl. 502) a similar 
statute, enacted in that state in 1839, was before the suprême 
court of that state for interprétation, and it was declared to be un- 
constitutional. The court seems to hâve reached the conclusion 
last stated on the ground that the législature had not intended 
the statute to operate as a limitation law, because the act was 
entitled "An act to quiet possessions and confirm titles to land," 
and that as an act of the latter nature it was void, because it 
assumed to transfer the title of the true owner to one having 
merely color of title, without providing any adéquate means where- 
by the merits of the respective titles could be tried and determined. 
In other words, it was said to be an act forfeiting a man's title 
to property if he failed in the race of diligence to get to the tax 
coUector's office flrst. The court pointed out in its opinion that 
the act did not provide that the party claiming under color of 
title, and paying taxes, should be deemed for that reason to be 
in possession, so as to enable the true owner to bring a suit in 
ejectment against him; and it expressly declared that in lUinois 
such an action would not lie against a person who simply had color 
of title to vacant land, and had paid the taxes thereon. Vide 
Harding v. Butts, 18 Hl. 510. We think it manifest from that 
décision that the court acted upon the assumption that a person 
who simply paid taxes on vacant land under color of title, and 
exercised no other acts of ownership, could not be successfully 
sued in ejectment by the holder of the true paper title, and that 
the sole defect in the statute was that it provided no adéquate 
means whereby the true owner could assert his title to unoccupied 
lands against one who was disposed to divest him of the same by 
paying the taxes assessed thereon. The décision in Harding v. 
Butts was subsequently overrided, in so far as it declared the 
statute in question to be unconstitutional; but that décision, obvi- 
ously, had a very marked influence on ail subséquent adjudications, 
and gave rise to many conflicting views, which led to an important 
modiâcation of the terms of the statute before such conflicting 
views were flnally reconciled. The doctrine which now seems to 
obtain in that state is that the payment of taxes on vacant land 
under color of title, for any length of time, will not operate as a bar 
to the claim of the holder of the superior title, unless the party 
so paying taxes has at some time taken actual possession; but if 
such possession is taken for a space of time, however short, after 
the payment of taxes has been commenced, such possession for 
a day or an hour, coupled with the payment of taxes for the stat- 
utory period, opérâtes to create a perfect légal title, upon which 
a recovery can be had in ejectment, even as against the holder of 
the true paper title, if the latter succeeds, in any manner, in 
getting possession. Newland v. Marsh, 19 111. 376; Stearns v. 
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Gittings, 23 m. 387; PauUin v. Haie, 40 111. 276; McCa^g t. Hea- 
qock, 42 ni. 153; Haie v. Gladfelder, 52 Hl. 91; WMtney t. Stevens, 
77 ni,. 385. We hâve failed, however, to discover any adjudicated 
case in the state of Hlinois which explicitly holds that the pay- 
ment of taxes on vacant land constitutes such an act of ownership 
or claim of title as will in itself sufSce to support an action of 
ej'ectment in the courts of that state. 

When; section 2187 (Gen. St 1883) was first enacted in Colorado, 
it was declared to be a limitation law. Vide Laws Colo. 1887, 
p. 177. The state was then a new state, having within its borders 
a great quantity of vacant and unoccupied land; and one of the 
obyious purposes of the enactment was to furnish to the owners 
of such lands an inducement to pay their taxes promptly, by 
making the payment of taxes tantamount to adverse possession, 
and prescribing a short period of limitation. This purpose is as 
manifest from the face of the enactment as though it was ex- 
prepslys stated therein; and the statute itself is clear, concise, and 
unambiguous, leaving little room for interprétation, and no rea- 
sonable doubt of the object of the lawmaker, Moreover, it has 
always been the law in the state of Colorado — and the présent 
action, illustrâtes the rule— that a suit for the possession of real 
estate may be maintained against one who has committed no 
other act of ouster than paying the taxes on vacant land under a 
çlaim of title thereto. In view of thèse considérations, the objec- 
tions that were flrst urged against the validity of the Dlinois 
statute in that state, and which subsequently led to a modification 
of its tenus by judicial interprétation, hâve no application to the 
Colorado statute now under considération. Its language is plain, 
its purpose is manifest, the period of limitation prescrlbed is rea- 
sonable, and we are persuaded that if the législature of the state 
of Colorado had intended to adopt in that state the important 
qualifying provisions which hâve been added to it elsewhere by 
judicial construction, and which tend to defeat its manifest pur- 
pose, it would hâve done so by appropriate language, rather than 
hâve left them to be supplied by inference. It must be conceded 
on aU sides that there is nothing in the phraseology of the statute 
to indicate, or even to suggest, that the payment of taxes for the 
statutory period of flve years will be of no avail unless accom- 
panied by a transitory possession ôf the premises for a few days 
or for a few hours; and that view is so whoUy arbitrary, and con- 
trary to the apparent intent of the lawmaker, that it does not com- 
mend itself to our judgment as a sound exposition of the statute 
in Colorado, where it has always been regarded as a limitation 
law, and where the courts hâve always upheld the right to bring 
a suit for the possession of vacant land against one who merely 
pays the taxes thereon under a colorable title. The statute under 
considération has now been in force in Colorado for nearly 20 years ; 
and it js a little remarkable, if the construction contended for by 
the plaintifl in error meets with the approval of any considérable 
number of the légal profession in that state, that some évidence 
of the faet cannot be found in the judicial décisions of the state. 
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The resuit is that we hâve been constrained to hold that the pay- 
ment of taxes pursuant to the provisions of section 2187 for a 
period of more than five years, under color of title made in good 
faith, was a good and suflQcient défense to the présent suit. 

Wherefore, the judgment of the circuit court must be, in ail 
things, afflrmed. 



McCAULEY V. HAZLEWOOD. 

(Circuit Court of Appeals, Eighth Circuit. January 29, 1894) 

No. 228. 

IjKLAWFUL DbTAIHBR— WhBN ACTION LiES. 

The vendee of a leasehold tenu cannot maintain an action of unlawful 
detainer in the Indian Terrltory, under Mansf. Dig. Arli. § 3348, to re- 
cover possession from his vendor, who refuses to surrender the premlses 
at the time agreed. 

In Error to the United States Court in the Indian Territory. 

At Law. Action of unlawful detainer, brought by Collett E. Mc- 
Cauley against J. M. Hazlewood. The court directed a verdict for 
défendant, and plaintifl brings error, Afflmied. 

Georgç B. Denison and N. B. Maxey, for plaintiff in error. 

S. 0. Hinds and W. T. Hutchings, for défendant in error. 

Before CALDWELL, Circuit Judge, and THAYER, District 
Judge. 

THAYEE, District Judge. The only question that arises upon the 
présent record is whether a vendee of a leasehold term can main- 
tain an action of unlawful detainer againsit his vendor, if the latter 
refuses to surrender possession of the premises at the time stipu- 
lated in the contract of sale. This question is to be determined 
with référence to the Arkansas statute concerning unlawful de- 
tainer, wMch bas been extended over the Indian Territory, and is 
as follows: 

"Sec. 3348. When any person shall -wiltully and with force hold over any 
lands, tenements or other possessions after the détermination of the time for 
which they were demised or left to hlm, or shall lawfuUy and peaceably ob- 
tain possession, but shaU hold the same unlawfuUy and by force, or shall fail 
or refuse to pay the rent therefor when due and after demand made in writ- 
Ing for the delivery of possession thereof by the person having the right to 
such possession, his agent or attorney, shall refuse to quit such possession, 
such person shall be deemed guilty of an unlawful detainer." Mansf. Dig. p. 
703. 

The f acts out of which the controversy arises are thèse : The de- 
fendant, Hazlewood, was in possession of certain lands situated 
in the Cherokee Nation, in the Indian Territory, under a lease 
which was to expire January 1, 1894. About the Ist day of June, 
1890, he agreed with the plaintiff, McCauley, to exchange his lease- 
hold for a race horse belonging to McCauley. The horse was de- 
livered to Hazlewood when the trade was made, but it was agreed 
that possession of the leasehold premises should not be surrendered 
to McCauley until Hazlewood had gathered his growing crops, 
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but tlmtrMcCîauley; shoTïld, in any even^;,' hâve possession of the 
premises bji tjie Ist of J^nnary, 1§91. ; After the Ist of Januajy, 
1891, 4iie défendant refused to mirrender possession of tàe premises, 
as he hadagreed to do, on the ground that the plaintiff had made 
certain fraudaient représentations with respect to the breed and 
quality of the race horse. Thereupon, the plaintiff made a formai 
demand for the possession of the premises, and afterwards brought 
the présent action of unlawful detainer. The section of the statute 
above quoted must l-èceive the same ihterpretation in the Indian 
Territory that had been given to it by the court of last resort 
in the state of Arkansas l^fore it was imported into the territory, 
and it seems to hâve been the well-settled rule in that state that 
an action of unlawful detainer would not lie, unless the relation of 
landlord and tenant had been created betweén the parties, either 
by express contract or by a clear Implication of law. In 
Dortch V. Robinson, 31 Ark. 296,. 298, it was held that the action 
could not be maintained by a purchaser at an exécution sale against 
the tenants ,Qf the défendant in the exécution. Thé court said 
that a meré right of possession in the plaintiff was insufficient to 
support the action ; that the Relation of landlord and tenant, either 
express or impHed, must be stiown to ëxist between the plaintiff and 
the défendant In Necklace v. West, 33 Ark. 682, the same doc- 
trine was réâfflrtned, and it was ruled that the purchaser at a 
mortgage sâlé/could not maintain an action of unlawful detainer 
against the mortgagor. To the same effect are the subséquent 
cases of Johnson v. West, 41 Ark. 535, 540, and Mason v. Delancy, 
44 Ark. 444. In the former case it was said that: 

"Unlawful detainer Is a remedy provlded by statute for the benefit of land- 
lords against .tenants who hold over after the expiration of their terms. It 
is f ounded tibw the breach of a contract implied by law, if not expressed, 
that the teiiant shall restore a permissive possession to the hànds f rom whlch 
It -was receîved." 

And in the latter case (Mason v. Delancy) it was held that a 
vendor of lands could not maintain an action of unlawful detainer 
against his yendee, who had gone into possession under a paroi 
contract of sale, but had paid nothing on account of his purchase. 
We are of the opinion that thèse cases clearly show that the présent 
action of unlawful detainer was erroneousiy brought, and that it 
cannot be maintained. The proof offered at the trial was sufficient 
to show a right of possession in the plaintiff, which might possibly 
entitle him to maintain a suit in ejectment against Hazlewood; 
but it had no tendency to estabUsh the relation of landlord and 
tenant, either express or implied, such as is essential to support 
the action. The plaintiff, it seems, never had possession of the 
promises in controversy; imd as the défendant did not acquire 
possession thereof under or by virtue of any license, contract or 
agreement Jailli thp plaintiff, it is impossible to concède that any 
such relation existed between the parties as will sufflce to support 
the présent action under the Arkansas statute. The resuit is that 
the trial court properly directed the jury to return a verdict in 
favor of the défendant, ^nd. its action in that bela,alf, and in ren- 
dering a judgment in favor of the défendant, is hereby affirmed. 



CENTBAL VERMONT S. CO. V. SOPEB. 879 



CENTRAL VERMONT R. CO. v. SOPER et al 
(Circuit Court of Appeals, First Oireuit. Jaauary 12, 1894.) 

No. 75. 

1. Actions— JoiNDER dp CAtJgES. 

Under tlie Massacliusetts practice acts, a cotmt on a bill of lading may 
be unlted In the same déclaration with a count in tort for négligence in 
the loss of the goods shipped. 

2. Pleadinq — Conditions Subséquent — Waiver. 

The défense to an action against a carrier for loss of goods shipped, 
that the claim was not made nor the suit brought withln the time stipu- 
lated in the contract of shipmpnt, must be speclaUy pleaded; but, if the 
objection that the answer falls to set up such défense is not taken at the 
trial, it wlU be considered walved. 
8. AppEAii — Review— BiLi. OF Exceptions. 

On questions of admissiblllty; of évidence, not Involvlng any substantial 
error contrary to the law and justice of the case, the court will not look 
outside the bill of exceptions, although the bill assumes to make ail the 
évidence and proceedlngs in the court below a part of it 
4. Tkial— Objeotioks to Evidence. 

An objection to testimony as irrelevant, where such testlmony is admit- 
ted on the understanding that it is to be connected, to be avaUable, must 
be renewed after the f allure to connect it. 

6. Etidbnce-^Competenct— Opération of Machinert. 

On the question of the orlgin of a fire in an elevator, testimony of wit- 
nesses is admissible to show the tendency of the bearlngs of the machin- 
ery to become heated, and of the inflammable character of the dust col- 
lecting arôund such bearlngs, and that a préviens ûre was caused by such 
heated bearlngs. 

6. Appeal — Review— Objections not Raised Below. 

Where an instruction is strictly In accordance velth law, but, by the 
way in which some expressions were emphasized; mlght possibly mislead 
the jury, and the party does not object to any spécifie expressions, nor 
ask the court to give any additlonal instructions, an exception thereto is 
unavaiiing. 

7. Bill of Lading— Stipulation as to Time for Making Claim for Loss ok 

Damage. 

A stipulation in a bill of lading which requires a written claim for loss 
or damage to be made within 30 days after the loss or damage occurs, 
where the entire transit may not unreasonably consume the whole of 
such time, Is unreasonable and void. 

8. Same — Limitation of Action for Loss or Damage— Want of Knowledge. 

A stipulation in a bill of lading— appearlng to be in common and public 
use, wlth gênerai acquiescence, and agreed to by the parties without pro- 
test— requiring an action for loss or damage to be brought withln three 
months after It occura, wUl aot, wlth référence to the particular transit 
in this case and the cifeumstances sho-wn, be held imreasonable and void; 
and it cannot be controûed by want of knowledge of loss or damage, 
where such want of knowledge is not due to extraordinary circumstances. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

At Law. Action by John E. Soper and others against the Cen- 
tral Vermont Eailroad Company for the loss of 3,600 bushels of 
grain. Verdict and judgment for plaintiffs. Défendant brings 
error. Eeversed. 

The bill of exceptions was as folio ws: 

This was an action for the loss of certain grain. The plaintiffs' déclara- 
tion was in six counts. TUè défendant, by Its answer, denled generally the 
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allégations of the plalntlffs, and also dalmed that the grain was being trans- 
ported nnder certain bills of lading, ^nd that, by the. terms of said bills of 
ladlng, wWçh were bindlng upon the plaintlfes, the défendant was not liable. 

In the opening of thèlr case, the plalntifCs Introduced six bills of lading. 
The bills of lading were ail dated Au^st 11, 1890, except one, which was 
dated August 18, 1890. In aU other respects, they were alike. A copy of 
one of them ^s attached to, and made a p^t of, this bill of exceptions. 

It appeâréd that thie grain in question was being transported from Chicago, 
In the ëtàte of niinols, ù'nder thésè bills' bf lading, to Boston, in the state of 
Massachusetts. In the course of such transportatlon, the grain was brought 
by boat ffom Chicago to Ogdensbùfg, N. Y., where it was unloaded into the 
elevator of the défendant, and thehce transferred to the cars. Henry B. 
Moore, oine of the plaintiffs, tesOfled that, at the tlnle they bbught the grain 
In suit, It was probabiy In the elevator of Hie défendant at Ogdensburg; that 
thé mdbrsement, "Hold at Ogdensburg for orders," was made upon ail the 
bills of lading by theù- instructions; that although the destination of the 
grain, as, minuted upon the bills of lading, was Boston, the grain was intended 
for salé at, New Bngiand pointé' «jtherthan. Boston; that the purpose of or- 
derlng thç giraîn held at Og^ènsbùrg was to eùable thëm to change the des- 
tination; atod order ît forwarded to Its prôper destination, after it was Sold; 
and that, in case of a bill 6t lading so ètamped, tiie défendant, in the ordi- 
nary course of business, would hâve no right to load and forward the grain 
rmtll 80 directed by theln. He further testifled that they had been extensive 
shlppers of grain by thê deféndant'a' route for some years, and when grain 
was held at Ogdensburg by thdir direction, as this grain was, they were 
accustomed to insure it against loss by flre at their own expense. It also 
appeâred that a portion of the grain sued for was covered by Insurance which 
the plaintiffs had taken out, and on account of which they received a certain 
sum after the commencement of this suit, which the plaintiffs agreed should 
be creditéd on accoxmt of this claim in suit; but this became immaterial by 
the élection of the plaintiffs to proceed upon the third count, as hereinafter 
stated. 

It was conceded that the grain In question was destroyed by flre while in 
the defendant's eleva,tor at Ogdensburg, and before the plaintiffs had given 
orders to forward the same. The plaintiffs daim that the défendant had 
been guUty of négligence in the management of its elevator In which the 
grain was stored, which contributed to the loss, for which the défendant was 
liable in this action. It appeâred that the flre in question was first discovered 
a little before flve o'clock in the morning of Tuesday, September 9, 1890. The 
elevator' had been started at seven o'clock in the morning of the day previous, 
and had ruu, with an hour's intermission for noon, and another hour's inter- 
misslon for supper, until between elgbt and nine o'clock in the evening, when 
it was shut down; and the entire crew left the building, and went to work 
in what was known as the "New BJlevator," situated between two and three 
hundred feet from the elevator in question, which was known as the "Old 
Elevator." The plaintiffs claimed, in the opening of their case, that the ûre 
originated at the foot of what was iinown as the "loftlng leg." This lofting 
leg was a pièce of machinery by which the grain was carried from the bot- 
tom to the top of the elevatoj. tt consisted of an iron tube inside, which 
ran a belt upon which were fastened, at Intervais of about two feet, buckets. 
This belt passed over a pulley at the top of the lof ter, about three and one 
haif feet in diameter, and over another at the foot of the lofter, about two 
feet In diameter. The grain was carried in thèse buckets from the bottom 
to the top of the building, and there dlscharged into spouts by which it was 
conveyed to the bins in différent parts of the elevator. The pulley at the 
bottom of the loftlng leg made about nlnety-six révolutions per minute; and 
the elaiin of the plaintiffs. was that the bearings at the sides of this puUey 
had; becomfi heated, and thereby.lgnited the dust which had accumulated 
upon them, from which the flre was communicated to the building. There 
was no direct évidence that the flre started at the foot of the loftlng leg, nor 
as to the place or manner of Its origin. 

The plaintiffs Introduced as a witneas one Aaron Linton, who testifled that 
he was for many years foreman in this elevator, and well acqualnted with 
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Its construction and method Of opération. The wltness had ceased to be 
f oreman August 14, 1887, and from that time had net been employed In or 
about the elevator. The witness testifled, among other things, that the bear- 
Ings of this pulley at the f oot of the lof ting leg were beneath the elevator floor, 
and were oUed by pouring oll Into two pièces of pipe, about two feet long, 
which led from above the floor down into the bearings. He was allowed to 
testify, against the objection and exception of the défendant, that while he 
was foreman of the elevator thèse bearings frequently became heated, that 
there was a tendency for dust to accumulate at that point, and that there was 
also a tendency for the pipes to become clogged and fllled wlth dust and 
grease. He further testifled that there were plugs In the end of thèse pipes, 
which were removed when the oil was poured in. This évidence was admlt- 
ted, as appears in the report of the évidence, upon the understanding that 
the plaintiflCs would show that the condition of things at the foot of the loft- 
ing leg at the time of the flre was substantially the same as when the witness 
was In the defendant's employ. 

The plaintifiCs Introduced the déposition of one Tlmothy O'Connor, who 
testtfied that he was at the time of the fire, and for some time previous had 
been, what was known as "weighman" in the old elevator; that in that 
capacity he was assisted by another weighman, whose duties were the same 
as bis own; that he was required to weigh the incoming grain for one hour, 
and then to lay off for one hour; that, as weighman, he stood about elght 
feet distant from the foot of the lofting leg; that, when not weighing, a part 
of bis duty was to oU the bearings at the foot of this leg; and that he oiled 
them once an hour. Against the objection and exception of the défendant, 
this witness was allowed to testify as foUows: 

"Q. Dld you ever know the bearings at the foot of the lofting leg to be- 
come heated? A. I do. 

"Q. You hâve known it? A. Yes, sir. 

"Q. Ho'w long prior to this time had you noticed It? A. I do not remem- 
ber. 

"Q. About how long before? A. I do not remember. 

"Q. Was it a month? A. It might bave been less. 

"Q. You say it mlght bave been a month. Would you say two weeks? A. 
I do not remember. 

"Q. Ail I want to get at Is your best understanding. A. I wlU say a month. 

*'Q. Thèse bearings, you say, would become heated at this point? A. Yes, 
sir. 

"Q. Would they ignlte any dust or accumulations there? A. Yes, sir. 

"Q. Hâve you ever known the dust to become ignitedî A. Yes, sir. 

"Q. Many times? A. Once. 

"Q. Was this the time you were speaking of ? A. No, sir." 

The same wltness testifled that on the day before the fire he had dlscharged 
his usnal duties as weighman In the elevator, that he had oiled the bearings 
at the foot of the lofting leg at 6:30 o'clock In the evening, and that at no 
time durlng the day had he noticed any Indications that the bearings were 
heated. 

The plaintiffs also Introduced one Robert H. JenkIns, who testifled that he 
had had considérable expérience in the management of elevators, that the 
dust which accumulated in the opération of handling grain in the elevator 
■was very combustible, and that If this dust was suffered to remain upon a 
bearlng, and the box became sufllclently heated, it would bum. Having so 
testifled, he was permitted to answer the followlng questions, against the 
objection and exception of the défendant: 

"Q. Whether or not there is a tendency. In runnlng an elevator, for the 
machinery to get hot? A. Yes, sir; there is. 

"Q. What is necessary to prevent It? A. Well, a box may get heated from 
the shaft being ont of Une, or a box may get heated if no oil comes onto the 
splndle,— the arbor of the shaft. The oil tube may be clogged up, and the 
box get heated from friction, or the shaft may get heated from being out of 
Une. Either case will produce a hot box." 

There was no direct évidence in the case tending to show that any shaft 
in the defendant's elevator was out of Une, or that the oll tubes to the bear- 
v.59F.no.8— 56 
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iiïgs atth« footof the loftlng lëg, or to any other bearlngs in the defendant's 
elevatOF, had become dogged. iAll the foregolng testUnony was introduoed 
by the plaintiffs In the opening of their case. 

At the close of the plaintiffs' case, the défendant moved that the plaintiffs 
be required ta electupon whlch count In the déclaration they would proceed, 
and the plaintiffs elected to proceed upon the third connt. At the close of 
the case, and before the same was submitted to the jury, the défendant flled 
a motion that the court direct a verdict in its favor— First, for that the plain- 
tiffs could not proceed against the défendant upon its common-law liability 
as a common carrier, as they iVere attemptlng to do by electing to proceed 
upon the tbild comjt in the déclaration, but must recover, if at ail, upon the 
contract as detennlned by the bUl of lading; second, for that there waa no 
évidence of any neglect upon the part of the défendant, which should be sub- 
mitted to the Jury. This motion the court overruled, and the défendant ex- 
cepted. 

The défendant also flled a motion that the court direct a verdict in its 
favor for that it appeared that no notice ^asglven within thlrty days, and 
that the suit was not begun until more than nlnety days after the happening 
of the loss. This motion was also overruled by the court, and the défendant 
excepted. Copies of both thèse motions are attached to, and made a part of, 
the bill of exceptions. The évidence, exhiblts, and the charge of the court, 
ase referred to, and made a part of this blll of exceptions. 

In référence t» the rlght of the plaintiffs to recover, notwithstanding that 
the suit was not begun within ninety days from the happening of the fire, 
the court instnicted the Jury as foUows: "As to the provision, gentlemen, 
which provides that suit must be brought within nlnety days, my instruction 
is that this limitation Is binding upon the plaintiffs, and they would be bound 
to pursue thelr remedy within nlnety days, provided they had fùll knowledge 
of the cause of the fire. But if the consignées or plaintiffs were not In pos- 
session of the facts and clrcumstances or situations concernlng the loss, and 
were not wantlng in the exercise of reasonable diligence to ascertain the situ- 
ation, then It would work an uareasonable limitation, If allowed to operate 
to defeat the plaintiffs' rigbt of recovery, provided, of course, you should 
flnd that the défendant was négligent. But if you should flnd that the plain- 
tiffs had full knowledge within the ninety-days perlod of the cause of the 
fire, or if, by the exercise of reasonable diligence, they could hâve discovered 
the cause, then they cannot recover, as thelr suit should hâve been brought 
within that perlod; and upon this question the burden Is on the plaintiffs 
to show want of knowledge, and the exercise of due dlhgence; but you may 
flnd the fact in vlew of aU the évidence from both sides, consldering ail the 
situations and circumstances, and whether the cause was clothed In obscurity 
or otherwise." To the submission of this question to the jury, and to the 
terms In which It was submitted, the défendant excepted. 

The défendant claimed that, from aU the circumstances in the case, It was 
évident that the flre was of incendiary origin. In référence to this aspect of 
the case; the court Instructed the jury: "Now, gentlemen. If you should flnd 
that this flre dld not resuit from the defectlve appliances, or from the gath- 
ering débris, but was the resuit of incendiarlsm, the défendant will not be 
liable, provided the défendant furnîshed reasonable watchmen, and other 
reasonable protection against such hazard. Of course, a party havlng an 
obligation upon them to protect property must exercise reasonable care to 
protect it against ail hazard. There can be no arbltrary rule as to the num- 
ber of watchmen, but the provision should be reasonable with respect to ail 
rlsks and hazard of this klnd. If you should flnd, theref ore, that the fire was 
setj and that the défendant dld not provide reasonable safeguards by way of 
watchmen,— a reasonable number, or reasonably prudent and safe watchmen, 
—and that caused oc permltted the setting of it, then the plaintiffs would be 
entltled to recover." To the charge as above glven, in this respect, the de- 
fendant excepted. . 

0. A. Prouty and Sigourney Butler, for plaintiff in error. 

1. The testlmony of Mr. Llnton, who was foreman at the elevator previous 
to 1887, that the bearings atthe foot of the loftlng leg frequently became 
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heated, was Inadmissible. The time referred to was more than three ye^ra 
before the happening of the flte. It do es not appear, nor can it be falriy 
inferred, that the bearings at the foot of the lofting leg ever became heated 
if they were properly cared for. If the plugs in the ends of the pipes which 
served as oil tubes were sufCered to remain out, so that the. tubeà became 
fllled up with dlrt and grease, and the oil did not find its way into the bear- 
ings, they became heated. But that the employés, whose business It was to 
oil thèse bearings when Mr. Llnton was foreman, in 1887, neglected their 
duty on some occasions, had no possible tendency to show that the employés 
of the défendant also neglected their duty at the time in question. It is not 
permissible to show that a person is habitually careless, as bearlng upon the 
question whether he bas been careless tipon a particular occasion. Gahagan 
V. Railroad Co., 1 Allen, 187; Maguire v. Raih-oad Co., 115 Mass. 239; Whit- 
ney v. Gross, 5 N. E. 619, 140 Mass. 232; Propsom v. Leathem, (Wis.) 50 N. 
W. 586. 

II. The testimony of Mr. O'Connor that at one time, about a month before 
the happening of the flre, the bearings at the foot of the lofting leg became 
sufficiently heated to Ignite the dust upon them, does not tend to show that 
they did so become heated upon the occasion in question, and is inadmissible. 
1 Greenl. Bv. § 52; 1 Best, Ev. pp. 353, 354, § 255; Colllns t. Inhabitants of 
Dorchester, 6 Cush. 396; Bloor v. Town of Delafleld, 34 N. W. 115, 69 Wis. 
273; PhilUps v. Town of WUlow, 34 N. W. 731, 70 Wis. 6; Parker v. Publish- 
ing Oo., 69 Me. 173; Early v. Bail way Co., 33 N. W. 813, 66 Mlch. 349; 
Railway Co. v. Wynant, 17 N. E. 118, 114 Ind. 525; Edwards v. Navigation 
Co., 39 U. C. Q. B. 204. 

III. The testimony of Mr. Jenklns that there was a tendency, in the run- 
nlng of an eleyator, for machinery to get hot, was incompétent. When asked 
what was necessary to prevent it, he said that a box might get heated from 
the fact that a shaft was out of line, or that the oil did not corne In contact 
wlth the bearings. There was no évidence tending to show that any shaft 
In the defendant's elevator was out of line, or that there was any bearing 
which had become clogged up so that the oil did not reach it. 

IV. The plalntiffs sued in three counts,— the first. In contract, on the bills 
of lading; the second, in contract, agalnst the défendant as common carrier 
and insiu'er; the third, in tort agalnst the défendant as common carrier, for 
its négligence, whereby the grain was destroyed. At the close of the plaln- 
tiffs' case, they eïected to withdraw the first and second counts and stand 
on the third. Subsequently, the défendant moved that the plalntiffs could 
not proceed agalnst the défendant upon its common-law liabillty as a common 
carrier, as they were attempting to do by electlng to proceed upon the third 
count In the déclaration, but must recover, if at ail, upon the contract as 
determined by the bill of lading, and, therefore, that the court should order 
a verdict for the défendant. This motion the learned judge overruled. 

By the Issuance of the bill of lading by the défendant, and by the aceept- 
ance thereof by the plalntiffs, a new contractual relation was created, entirely 
replacing that of common carrier and shipper or consignée. The case was 
thereupon taken out of the class of common carriers, and carried into one 
of the numerous classes of spécial bailment, and was henceforth govemed 
by the law of the latter. The common law deflnes the duty and llability in 
the former class. In the latter, the parties themselves make their own spé- 
cial laws goveming that particular contract, and are bound thereby. York 
Co. V. Illinois Cent. R. Co., 3 Wall. 107; Liverpool & G. W. Steam Co. v. 
Phénix Ins. Co., 9 Sup. Ct. 469, 129 U. S. 397; Farnham v. Railroad Co., 55 Pa. 
St. 53. 

The spécial contract constitutes the only contract or relation between the 
parties. The plalntiffs are bound by its terms, and the défendant is entitled 
to the relief that snch spécial contract gives. Squire v. Raih-oad Co., 9S 
Mass. 239; Grâce v. Adams, 100 Mass. 505; Pemberton Co. v. New York 
Cent. R. Co., 104 Mass. 144; Graves v. Railroad Co., 137 Mass. 33. 

No recovery can be had, either in an action agalnst a carrier on any com- 
mon-law llability for loss of goods which were In fact carried under a spécial 
contract llmiting llability, (White v. Railway Co., 2 C. B. [N. S.] 7; Latham 
V. Butley, 2 Barn. & C. 20; Railway Co. v. Bennett, 89 Ind. 457; Snow v. 
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Railroad Ço., 8 N: B. 702, 109 Ind. ^2,) or Ih an action agalnst a cotoimon 
carrier oi ai stiatutery llablUty for loss of goods carried under a Spécial eon- 
tra:et, (Basisétt V. Hallroad, 13 N. E. 370, 145 Mass. 129.) 
The plaintlffS must stand by their élection. Clàpp v. Campbell, 124 Mass. 50. 

V. There was no évidence wMch justifled the submission of the question 
of négligence to the jury. 

While the jTuy, In ail cases, are to say whether the particular inference of 
fact ought to be drawn from the testimony, it is for the Judge to détermine, 
as a prelimlnary matter, whether that Inference can be drawn by a fair and 
reasonable man. Railway Co. v. Jackson, 3 App. Cas. 193; Pleasants v. 
Fant, 22 Wall. 121; Randall v. RaUroad Co., 3 Sup. Ct. 322, 109 U. S. 478; 
Ryder v. Wômbwell, L. R. 4 Bxch. 33. 

A warehouseœan is bound to exercise only such care as a man of ordinary 
prudence woiild use In référence to bis own property under similar circum- 
stancea. Knapp v. Curtis, 9 Wend. 60; Schmidt v. Blood, Id. 268; Claflin v. 
Meyer, 75 N. Y. 260; Garslde v. NaTigatiOn Co., 4 Term R. 581; Ducker v. 
Bamett, 5 Mo. 97. 

The burden is on the plaintlfEs to prove négligence. Willett v. Rich, 7 N. 
E. 776, 142 Mass. 356; Railtoad Co. v. Oapps, 16 Am, & Eng. R. Cas. 118; 
Claflin V. Meyer, 75 N. T. 260. 

The plalntffls must polntoiitwith reasonable certalnty the particular in which 
the négligence conslsts. Daniel v. Railway Co., L. R. 3 G. P. 216; Noble v. 
Toronto, 46 tJ. e. Q. B. 519; Wheelan v. Railroad Co., (lowa,) 52 N. W. 119; 
Ellison V. Tfuesdale, 51 N. W. 918, 49 Mlnn. 240; Draper v. Canal Co., 23 N. E. 
131, 118 N. Y. 118. 

Not only must the plalntiffs afflrmatively show négligence upon the part of 
the défendant, but they must further prove that this négligence contributed 
proximately to the injury. Railroad Co. v. Reeves, 10 Wall. 176; Denny v. 
Railroad Co., 13 Gray, 481; Hoadley v. Transportation Co., 115 Mass. 304; 
Morrison v. Davis, 20 Pa, St. 171; Whart Neg. (2d Ed.) § 85; Roberts v. Gur- 
ney, 120 Mass. 33; Worthington v. Raih-oad Co., 23 Atl. 590, 64 Vt 107; Mc- 
Nally V. ColweU, (Mlch.) 52 N. W. 70. 

VI. The trial court erred lil Its rulings and charge as to the effectof the pro- 
vision as to notice of loss or damage, and as to the time of beginnlng suit. 

A contract for ballment, wlth spécial clauses llmiting liability, may be made, 
and is binding upon the parties thereto, provided the clauses limlting liability 
are reasonable. York Co. v. Illinois Cent R. Co., 3 WaU. 107; Liverpool & 
G. W. Steam Co. v. Phenlilns. Co., 9 Sup. Ct. 469, 129 U. S. 397. 

A clause In à contract llmiting the tlme within which, for breach of the 
contract, a daim shaU be made or an action shall be brought, is lawful, and 
often resorted to. Amesbury v. Insurance Co., 6 Gray, 596; Express Co. v. 
Caldwell, 21 Wall. 264. 

A clause limittng the time wlthin which clalm Is to be made has been held 
good In cases of for wardlng' goods: Nlnety days, (Express Co. v. Caldwell, 
ut supra;) seven days, (LewlS v. Railway Co., 5 Hurl. & N. 867;) three days, 
(Moore V. Railway Co., L. R. 10 Ir. 95;) in oases of delivery of telegrams, (Wolf 
v. Telegraph Co., 62 Pa. St. 83;) and of insimmce, (Rlddlesbarger v. Insurance 
Co., 7 Wall. 386; FuUam v. Inswance Co., 7 Gray, 61.) 

A clause llmiting the time wlthin which an action shall be brought has been 
held good in a great number of Insurance cases. See Amesbury v. Insurance 
Co., ut supra. 

The same reasoning is applicable to a spécial contract of bailment Ames- 
bury V. Insurance Co., ut Bupra; Cray v. Insiu-ance Ce, 1 Blatchf. 280; 
Wood, Llm. (1882) p. 80. 

And the courts hâve sustalned clauses limlting the time in which suit shall be 
brought to slxty days (Thompson v. Railroad Co., 22 Mo. App. 321) and to 
forty days, (Railway Co. v. Trawick, 4 S. W. 567, 68 Tex. 314.) 

VII. Whether or not the clause llmiting the time for bringing suit Is rea- 
sonable, Is a question for the court, and not for the jury, to décide. Thomp- 
son V. Ralhxmd Co., 22 Mo. App. 321; 2 Thomp. Trials, § 1572. 

VIII. The court erred in its instruction as to defendant's duty and Uability 
In case the jury found the flre to hâve been of Incendiary origin. 

A warehouseman must take aU ordinary and reasonable measures to see 
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that the gooUs in his hands are kept reasonably seenre from ail ordlnary 
risks. He miist show such. degree of care as a man of ordinary prudence 
would show. He is responsible for ordinary négligence. Norway Plains 
Co. V. Boston & M. R. Co., 1 Gray, 263, and cases cited ante, V. 

The jury should hâve been instructed that the défendant was obllged to 
show only such diligence and précaution as the exigencies of the particular 
service in question reasonably required, and that the défendant was not 
obligea to guard against unforeseen and unprecedented occurrences. Rail- 
road Co. v. Reeves, 10 Wall. 176; Denny v. Railroad Ce, 13 Gray, 481; 
Hoadley v. Transportation Co., 115 Mass. 304; Searle v. Laverick, L. R. 9 
Q. B. 122; Lancaster MUls v. Merchants' Cotton-Press Oo., 14 S. W. 317, 89 
Tenn. 1; Norris v. Railway Co,, (Fia.) 1 South. 475; Cowles v. Pointer, 26 
Miss. 253. 

Eobert M. Morse, (William M. Richardson and Charles E. Hellier, 
on the brief,) for défendants in error. 

I. Llaton's testimony was properly admitted. 

The record states that his testimony was admitted upon the understandlng 
that plaintifCs would show that the condition of things at the foot pf the 
lofting leg was the same at the tlme of the flre as in 1887. Défendant made 
no motion to strike out Llnton's testimony for want of such évidence, ànd the 
exceptions do not state or Imply that the testimony is how objected to upon 
that ground. Therefore, it is not open to défendant to maintain that the 
évidence is inadmissible upon that ground. 

The testimony is admissible as showlng, and afCecting the défendant with 
knowledge of, a dangerous condition of things at the particular place and as 
showlng the possibility or probability of flre from the causes descrlbed. 
Railroad Oo. v. Richardson, 91 U. S. 454; Piggot v. Railway Co., 3 Man. 
G. & S. 229; Sheldon v. Raihroad Co., 14 N. Y. 218; Field v. Railroad Co., 32 
N. y. 339; Webb v. Railroad Co., 49 N. ï. 420; Cleaveland v. Railway Co., 
42 Vt. 449; RaUroad Co. v. McClelland, 42 111. 358; Smith v. Railroad Ce, 10 
R. I. 22; Longabaugh v. Railroad Co., 9 Nev. 271. See, also, Standlsh v. 
Washburn, 21 Pick. 287; Todd v. Rowley, 8 Allen, 51. 

II. The testimony of O'Connor was properly admitted for the same reasons. 

III. The testimony of Jenkins that bearings might in several ways become 
sufflciently heated to Ignite grain dust was properly admitted as expert tes- 
timony. In connection with the testimony of Linton and O'Connor that at 
several tlmes before the fire the bearings had become sufflciently heated so 
a's to ignite the dust, as also in connection with the testimony in the case 
that the flre, when flrst seen, was at the foot of the lofting leg near the bear- 
ings. 

IV. It was rightly ruled that plaintifCs might proceed under the count in 
tort. 

The existence of a written contract does not estop the plaintiff from siflng 
In tort for négligence. The remedy in tort and the remedy upon the con- 
tract are coexistent, and plaintiff may elect which he will pursue. School 
Dist In Medfield v. Boston, H. & B. R. Co., 102 Mass. 552. 

By the Massachusetts practlce act, (Pub. St. c. 167, § 2, subd. 5,) a count in 
tort and a count in contract may be inserted in the same déclaration, when 
both counts are for the same cause of action. Thns, a count in tort, for the 
conversion of goods, may be joined with a count for breach of a contract to 
hold the goods untll plaintiff's lien was paid. New Haven & N. Co. v. Camp- 
bell, 128 Mass. 104; Cunningham v. Hall, 7 Gray, 559. 

V. There was évidence for the jufy of negUgence upon the part of the de- 
fendant. 

The only question that the court wiU consider Is whether there was any 
évidence upon whlch the jury might properly find a verdict for the plaintiff. 
The court will not pass on the weight of the évidence. Robbins v. Potter, 
98 Mass. 532; Forsyth v. Hooper, 11 Allen, 419; HlUyer v. Dickinson, 28 N. 
B. 905, 154 Mass. 502. 

. There can be no question that imder the décision in RaUroad Co. v. Richard- 
son, supra, there was évidence from whlch the jury might find that the de- 
fendant was négligent, and that Its négligence caused, or contrlbuted to pro- 
duce, the loss. 
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VI. It is a well-recognizëd principle that a carrler's exemption from lia- 
blUty must Include such grounds only as are just and reasonable, in contem- 
plation of law. Kallroad v. Lockwood, 17 Wall. 357; Judson v. Railroad 
Corp., 6 AUen, 486; Squire v. Railroad Co.. 98 Mass. 239; Grâce v. Adams, 
100 Mass. 505; Pemberton Co. v. New ïork Cent. R. Co., 104 Mass. 144; 
Hoadley t. Transportation Co., 115 Mass. 304; Bank of Kentucky v. Adams 
Exp. Co., 93 U. S. 174; Peek y. Rallway Co., 10 H. L. Cas. 478, 493; Express 
Go. y. CaldweU, 21 Wall. 264. 

Whether or not a condition is reasonable is a question for tlie court to 
détermine, and ifa each case dépends upon the peculiar circumstances of the 
case. Kallroad Co- v. Lockwood, 17 Wall., at pages 380, 381. 

In Bank of Kentucky v. Adams Exp. Oo., supra, a condition that the car- 
rier would not be llable for loss by flre on connectlns Unes was held 
unreasonable. In Railroad Co. y. Lockwood, supra, so held in regard to a 
stipulation- (or exemption from responslbllity for négligence of defendant's 
servants. In Express Co. v. CaldweU, 21 WaU. 264, an agreement was made 
between the express company and the plalntlfC that the company should not 
be llabl^ In case of loss nnless claim should be made withln 90 days from 
dellyery of the property to the express company. The court upheld the rea- 
sonableness of thls condition, but sald, (page 271:) "Possibly, such a condi- 
tion migîiï be regaMed as tmreasonable, If an Insufflclent time was allowed 
for thé SpUpper to learn whether the carrler's contract had been performed. 
But that cannot be claimed hère. The transit required only one day." 

In the présent case, the condition that wrltten claim must be made within 
30 days after loss to the party sought to be made llable was unreasonable, as 
wlU be seén by applying it to the facts of the case. 

But, Should the condition be considère^ to be reasonable, It cannot be set 
np in défense to this action, beçausé not specially pleaded, and évidence there- 
of cannot be giveii under the answer. School Dist. in Medfleld v. Boston, 
H. & E. B. Co., supra; Westcott v. Fargo, 61 N. Y. 542. 

The conditloû is à condition subséquent, and performance thereof need not 
be alleged In the déclaration. Newcomb v. Brackett, 16 Mass., at page 166. 

The statute of limitations must be specially pleaded. Pond v. Gibson, 5 
Allen, 19; Emmons v. H^yward, 11 Cùsh. 48. 

yjl. The condition that suit must be brought within 90 days after loss is 
unreasonable, for the same Causes as the condition requiring claim to be made 
within 30 days. 

It is true that, in snits upon flre Insurance policies, conditions therein lim- 
iting the time within which suit must be brought hâve been held valid. Rid- 
dlesbargér v. Insiu-ance Co., 7 Wall. 386; Amesbury v. Insurance Co., 6 Gray, 
603. Also, in the case of telegraph cOmpanies. Wolf v. Telegraph Co., 62 ' 
Pa. St 83. But such cases are easily dlstingnishable from the présent. In 
the former, the mère proof of loss makes a prima f acie case againat a défend- 
ant, and any défense theretp rests solely upon facts wholly within knowl- 
edge of tlje plaintifif. No reason exists, therefore, why suit should not be 
begun within a stipulated period, nor why such à stipulation should not be 
considered' reasonable and valid. In the présent case, however, the plaintiffs 
cannot recpver without showlng négligence on the part of défendant. The 
biu-den of proof, Is upon the plaintiffs. The facts are, from their nature, 
solely within defendant's knowledge. To hold, therefore, that a limitation 
of time s^iàU rnn against a plaintiff whose property bas been intrusted to 
défendant, bas been destroyed while In defendant's possession; who bas no 
• knowledge of the causes of loss; who exercises reasonable diligence to ascer- 
tain the causes; whose acts In no respect hâve contrlbuted to produce the 
loss, except In making the mistake of Intrusting his property to défendant,— 
is utterly ^ong, and a great Injustice. 

VIII. The direction of the court that défendant must exercise reasonable 
care to protect property In Its hands from ail hazards was proper, Aldrich 
V. Raih-oad Co., 100 M;ass. 31; Barron v. Eldredge, Id. 455. 

And also the further instruction that défendant was llable if the flre was 
caused orpermitted by its f allure to provide sui table or sufflcient watchmen. 
Vincent v, Rftther, 31 Tex. 77; Hamilton y. Elstner, 24 La. Ann. 455; Cheno- 
with v.|Dickinson, 8 B. Mon. 156; Clarke v, Barnshaw, Gow, 30; Deposit Co. 
V. Pollock, 85 Pa. St. 391. 
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Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This suit was brought against the 
Central Vermont Eailroad Company, whicli was not only a com- 
mon carrier from Ogdensburg towards Boston, but also proprietor 
of elevators at Ogdensburg, in one of wliich the grain of plaintififs 
below was destroyed by fire, the elevator also being totally con- 
sumed. The grain was shipped August 11, 1890, at Chicago, on 
the barges or steamers of the Ogdensburg Transit Company, stated 
in the bills of lading to be bound for Ogdensburg, and there, ac- 
cording to the bills of lading, to be delivered to the next carrier 
for forwarding to the place of final destination. The bills of lading 
showed that the grain was consigned to the order of the plaintiffs, 
and specified the through rate of freight from Chicago to Boston. 
They also had indorsed across the face: "Hold at Ogdensburg for 
orders." They also provided that, "thèse companies" (meaning any 
Company or carrier concerned in the transportation from Chicago 
to Boston) should not be responsible as common carriers for the 
grain "while at any of their stations awaiting delivery" to the 
consignée or the next carrier} adding, further, that while so await- 
ing the companies were liable as warehousemen only. Accord- 
ingly, the grain was forwarded, water-bome, to Ogdensburg, and 
there warehoused in one of the elevators of the défendant below. 
When it was destroyed, it was there awaiting further orders from 
the plaintiffs below, as provided in the mémorandum written across 
the face of the bills of lading. The bills of lading also provided 
that, among other charges and liens on the property, was the "ex- 
pense of storage." So that, while the case does not show, spe- 
ciflcally, that the défendant below was to receive elevator charges, 
yet this may be inferred from this expression. Certainly, no point 
was made by défendant below to the contrary. So that the liabU- 
ity at the time the grain was destroyed was as warehouseman, 
and as warehouseman only. 

Certain questions of pleading arise in the case which we feel 
bound to state, but which, on the exceptions, will be found to be 
unimportant on this appeal. Under the Massachusetts practice 
acts, the plaintiffs below combined in their déclaration two classes 
of counts, — one on the bills of lading, or on the agreements con- 
tained in them, taking the place of assumpsit at common law, 
and the other in tort, based on the common-law liability of carriers 
and warehousemen, and corresponding to the common-law action 
on the case for négligence. An objection was taken by the bill of 
exceptions that counts of the latter class are not sustainable. 
But the common law permitted actions against carriers and ware- 
housemen for the loss of merchandise actually delivered into their 
possession to be brought either in assumpsit, or in case for nég- 
ligence, at the option of the owner of the merchandise. This is 
so clearly settled that it needs no explanation hère. The prin- 
ciples on which this option was based were undoubtedly carried 
into the practice acts of Massachusetts with only this qualifica- 
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tion: That» under those acte, counts in tort and for breaches 
of coutract may be united in one déclaration. Therefore, the 
propositions for the défendant below in this behalf do not meet the 
approval of the court. 

It ia said in the bill of exceptions that at the trial the plaintiffs 
below elected to proceed on the third connt alone. This count, 
as well as ail the othjer counts in the déclaration, was framed 
against the défendant below as a common carrier, while, clearly, 
its liabiliityj if it exists, is as a warehouseman, — a substantial va- 
riance, which, however, was waived, so far as this bUl of exceptions 
is concerned, and is of importance hère only with référence to 
a matter which will be next referred to. 

One of the main brancl^es of défense is based on a provision in 
the bills of :lading that no action should be sustained for loss or 
damage nnless a claim therefor was made within a time speci- 
fled, and :;a suit brought within another time specifled. On this 
appeaJ, plaintiffs bçîow njaintain that this défense cannot be 
avaUed of^ because it waa not set up in the answer. On gên- 
erai rulfs of pleading, inasmuch as it was not necessary for the 
plaintiffs below to set out this provision, as it is in the nature of 
condition subséquent, it would seem. that a mère déniai of the 
allégations ; of , the déclaration would not raise the issue which 
the ^^faadant below bas raised on this part of the case, and 
that, therefore, if the défendant below relied upon it, it should 
hâve been specially pleaded. However, the parties bave not caJIed 
our attention to any décision bearing directly on this question 
as it arises under the practice acts of the state, and it is not 
necessary that we should détermine it. 

Fédéral courts justly seize upon slight circumstances for es- 
tablishing a waiver of defects or errors appearing in the plead- 
ings or in tlls course of a trial, which might be remedied if ob- 
jection was seasonably taken, and they ordinarily hold that such 
waiver is implied from the mère fact that no objection is taken. 
If the answer was insufficient, on objection being taken the in- 
sufflciency could hâve at once been removed by an amendment; 
and if the plaintiffs below permitted the défendant below to 
urge in that court this défense, which is the principal one set 
up in the cause, without then raising any question of pleadings, 
the mère silence of the plaintiffs below was a sufficient waiver 
in this behalf. The exceptions show that the learned judge of 
the circuit court submitted this question to the jury; thus indi- 
cating either that no objection was taken on the score of a de- 
fective answer, or that, if any was taken, it was overruled by 
him. In the absence of any statement touching this matter in 
the bUl of exceptions, it is impossible for this court to détermine 
which of thèse two contingencies existed in the court below ; 
andé as the rulings of that court are presumed to be correct in 
ail matters not shown by the bill of exceptions, it was the duty 
of the plaintiffs below, if they raised this question at the trial, 
and there insisted upon it, to hâve had that fact appear in the bill. 
In the absence of anything expressly to the contrary, this court 
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must assume that any objection of that character waa waived, 
Tipon the same grounds and for the same reasons that it must 
assume that the variance between the third count, charglng the 
défendant below as common carrier, and the proofs, showing its 
liability to be that of warehouseman, was also waived. 

Although the conclusions which we reach do not necessarily 
require us to notice the exceptions touching the admissibUity of 
évidence, nevertheless, as the case must go back for a new trial, 
and the same évidence will probably again be oiïered, it seems 
advisable that we should express our views concerning them. 
First of ail, we désire to say that, although the biU of exceptions 
assumes to make ail the évidence and proceedings in the court 
below a part of it, yet, whatever we might do in the case of a 
substantial error, clearly contrary to the law and justice of the 
case, we cannot be required to look outside of the bai with référ- 
ence to any question, except the request of the défendant below 
that the court should instruct the jury to return a verdict in 
its favor on the whole; évidence. The authorities sustaining this 
proposition will be foùnd summed up in an opinion of the circuit 
court of appeals for the fourth circuit in Improvement Co. v. 
Frari, 58 Fed. 171.i And, if we did thus look into the record 
at large, we might find that there was no question touching the 
admissibility of évidence requiring our attention, because ail such 
questions were raised by mère objections, without assigning the 
grounds for the objections, and therefore without furnishing the 
basis of exceptions. Authorities on this well-settled point are 
referred to in the opinion of the circuit court of appeals for the 
eighth circuit in U. S. v. Shapleigh, 4 C. G, A- 237, 54 Fed. 126, 137. 

It is not impossible that the testimony which we hâve to con- 
sider, was inadmissible, or should hâve been stricken out, in a 
certain view of it not presented by the biU of exceptions, although 
there suggested, with référence to the évidence of Linton. This 
testimony relates to the bearings at the foot of the lofting leg. 
It was claimed by the défendant below that there was no évi- 
dence that the flre originated at that point. It is frequently the 
right and the duty of the trial court to admit évidence which, 
when admitted, is not apparently relevant, upon the assurance of 
counsel that it wUl afterwards be connected. This relates to the 
order of a trial, but it does not deprive the party against whom 
the évidence is offered of his just rights with référence to it. He 
may object to it on the ground of irrelevancy at the time it is 
offered, and, if not afterwards connected, move to hâve it stricken 
out; and, if not stricken ont, he, by thus seasonably objecting 
at the outset, and seasonably renewing his objection, secures to 
himself a légal right to exceptions. It may be that ail this tes- 
timony came in under such circumstances; so that, if there was 
no évidence at the close of the plaintifls' case Connecting the flre 
with the foot of the lofting leg, the défendant below, having sea- 
sonably objected when the évidence was offered, and possibly with- 

' T o. 0. A. 149. 
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ont âpiag Éo, i^aÂ, perhaps, for the reasons stated, entitled, on 
jrenewîiig oïqeiîtione, to hâve it stricken out. With référence to the 
testlïaonj« of linton, the bill of exceptions states that his évidence 
was admitted upôn the nnderstanding that the plaintiffs below 
wonld prove thdt the condition of things at the foot of the lofting 
le^, àt the tlme of the flre, was substantially the same as it was 
at thie time with référence to which the witness testifled, but there 
is nothing in the bill showing that the défendant below subse- 
quèntly called the attention of the court to it anew; so that this 
statement in the bUl is wholly ineffectnal. Therefore, on the face 
of the bill, ail the objections to the testimony mled in relate 
entirely to its quality; and in no particnlar to its: relevancy in 
connection with other évidence as to ihe place where the flre Orig- 
inated. 

Those portions of the évidence of Linton and Jenkins which were 
objected to relate entirely to the tendency of things, — inanimate 
objecta,^— being, in this caiae, the machinery. The plaintiff in error 
has ar^ed as though they related to the pecaliar habits of cer- 
tain speciâed human beings. The distinction is a broad one; and, 
rf it is kept in mind, the évidence was clearly admissible, for the 
purpose, not of showing that the employés of the défendait below 
were négligent, but of showing facts, some of which the jui-y 
might, perhaps, hâve assumed withont évidence, namely, that it 
is the tendency of certain parts of rapidly-running machinery to 
get heated, and of dust in mills where grain is ground or stored 
to be of a hlghly inflammable character. Thèse facts might hâve 
been properly brought to the attention of the jury, both for the 
purpose of showing a point where the flre might hâve originated, 
and also of showing the necessity of care to guard that point. 
Maguire v. Railroad Co., 115 Mass. 239, cited by the plaintiff in 
error, which related to the négligent acts on other occasions of 
the défende t's driver, for whose unskilfulness he was sued, is 
not in point The fact that the tendency to get heated, and the 
inflammable character of the dust, were explained by witnesses, even 
if the juiy might hâve assumed a part thereof as true without 
proof, oannot préjudice either party. 

The testimony of O'Connor, objected to, goes a little further. 
He stated, in substance, that he had ' known of instances when 
the bearings at the foot of the lofting leg became heated, and 
that he had tilso known the dust to become ignited at this point. 
This évidence is clearly within the rule established in EaUroad 
Co. V. Rîchardson, 91 U. S. 454, and in the other cases referred 
to in Railway Co. v. Johnson, 10 TJ. S. App. 629, 4 0. C. A. 447, 54 
Fed. 474. 

The défendant below also excepted to certain rulings of the 
leamed judge of the circuit court with référence to its duty as 
to guarding against ûres of incendiary origin ; and it now claims 
that the learned judge, in instructing the jury with référence to 
this matter, should hâve ruled that it was obliged to show only 
such diligence and précaution as the exigencies of the particular 
service in Question reasonably required, and was not obliged to 



CENTRAL VEEMONT E. CO: V. SOPEE. 891 

guard against unforeseen and nnprecedented occurrences. It seems 
to us that the iuatruction of thé court oTbjected to was strictly 
in accordance with. the law, yet, notwithstanding this, the way in 
which some expressions in it were emphasized might possibly hâve 
misled the jury; and, probably, if the learned judge had been 
requested to instruet additionally in the language which the plain- 
tiïï in error now insista upon, he might properly hâve done so. 
It does not appear, however, from the bUl of exceptions, that the 
défendant below objected to any spécifie expressions, or asked 
the court to give any additional instructions; and as the rultngs 
were strictly in accordance v^ith law, as already stated, the ex- 
ception on this point cannot be sustained, in the absence of some- 
thing more spécifie than the record présents. 

The most important question in this case tums on the follow- 
ing language in the bills of lading: "The said company" (meaning 
the Ogdensburg Transit Company, whose part of the transit was 
water-borne from Chicago to Ogdensburg) "shall not, nor shall any 
carrier, person, or party aforesaid," (meaning "any carrier or any 
person or party in possession of" the grain during its transit from 
Chicago to Boston,) "be liable, in any case or event, unless written 
claim for the loss or damage shall be made to the person or party 
sought to be made liable within thirty days, and the action in 
which said claim shall be sought to be enforced shall be brought 
within three months after said loss or damage occurs." 

It is now settled that such questions appertain to the domain of 
gênerai law, and that in determining them the fédéral courts are 
not bound by the décisions of the courts of the states in which the 
contracts were made, or by other local décisions. We hâve not 
been referred to, nor hâve we found, any décisions touching this 
subject-matter, which are binding on us, except Riddlesbarger v. 
Insurance Co., 7 Wall. 386, and Express Co v. Caldwell, 21 WaU. 
264. Nor, except upon the proposition that provisions of this 
kind are not necessarily contrary to public policy, hâve the dé- 
cisions of the courts, either in the United States or England, be- 
come sufficiently settied to afford us any satisfactory guide. They 
are very contradictory and inconsistent, as wUl be seen by turning to 
the mass of them cited in Wheeler on the Modem Law of Carriers, 
(page 123,) and in Hutchinson on Carriers, (2d Ed., § 259.) 

The fundamental proposition that parties exercising the quasi 
public functions of common carriers cannot, at their pleasure, 
impose conditions beyond those which the law imposes, is too 
well settled to need élaboration, resting, as it does, both upon 
gênerai grounds of public policy, and upon the fact that a sKip- 
per of merchandise does not ordinarUy stand on an equal footing 
with the carrier. Yet it must be confessed that where bUls of 
lading are in printed form like those at bar, and therefore ap- 
parently in common use, and no suggestion is made that they are 
not in such use, and no suggestion that there has been any pub- 
lic or private complaint touching them, although, on account 
of their gênerai use, the stipulations must be well known to 
ordinary shippers, this court should be well satisfied, before hold- 
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ing that clauses as to which there lias been no Une of décisions 
by otker courts, or of expressions by the text writers, are unreason- 
able, and therefore voii 

We DiUst take this provision in its Consolidated form. As 
such, it relates, not only to such portion of the transit as is car- 
riage at common law, but also to such portion as is warehousing* 
If the pTOvision had been limited to the latter, the position might 
be /différent; but, as it stands, we must test it with référence 
to the former, So, also, it covers, not only damage, but loss. Tî 
it had been limited to damage, and this with référence to the 
time wheù the damage was ascertained, or when the merchan- 
dise came into the hands of the consignée, it might aU be valid, 
on the same principle on which, in many jurisdictions, it is held 
a reasonaWe state of the law to require that a person claiming 
a warranty cannot, after receipt and opportunity to inspect the 
merchandise purchased, set up a breach on account of what was 
patent, ôr what might hâve been discovered. But in the case 
at bar thë : provision relates, not only to damage ascertainable 
on the artival of the goods, but also to damage wherever occurring, 
and to loss wherever occurring. The court cannot fail to take 
judicial knowledge of the fact that on bills of lading like thèse, 
with a right to hold at Ogdensburg for orders, the entire transit 
may not uhreaéonably consume the whole of 30 days. As the 
damage, or even the loss of part, might be in the early stages 
of the transit, it is not ; unreasonable to suppose that it might 
well happen, in many ordinary cases, that the loss or damage 
will fail to eVen corne to the knowledge of the consignée within 
the short period named for giving notice of his claim. More- 
over, the delay involved in correspondence touching occurrences 
over so long a transit, coupled with the unreasonableness of re- 
qiilring that in the event of loss or damage the consignée should 
at once go upon the route, in lieu of availing bimself of the usual 
methods by Inail, must in many cases, in the ordinary course, 
be so great as to enable the court to assume that the time named 
would not ordinarily give reasonable opportunity for investiga- 
tion, so far as to enable consignées to state properly a written 
claim, or even to know against whom the claim should be made. 
Express Co. t. Caldwell, ubi supra, does not directly aid the 
court on this jwint, because there the carriage covered ordinarily 
but a single day, and the time allowed for giving the notice was 
90 days from delivery to the express company; but the line of 
argument In that case is impliedly against the reasonableness 
of the period of 30 days aUowed in the case at bar. 

On the whole, without attempting to balance the conflicting 
décisions relative tO matters of this sort, which would be of no 
advantage, , especially as the circumstances are so apt to differ, 
the court is satisfied that, in view of the Consolidated form of 
this provision, the portion of it which requires a written claim 
for loss or damage to be made within 30 days after the loss or 
damage occurs, covering a transit which may be expected to 
be so long as this one may be, is so liable to defeat valid claims. 
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notwithstanding the best of diligence and good faîth on the part 
of the consignées, that it must be held void. The ruling of the 
court below in this particular was correct, but the other limi- 
tation of three months contained in the same bills of lading can- 
not be so clearly criticised. 

Eiddlesbarger v. Insurance Ce, 7 Wall. 386, already cited, ia 
directly in point that the limitation of the time of suit to three 
months, contained in thèse bills of lading, is not invalid on the 
mère ground that it contravenes the statu te of limitations; and 
this case, with Express Co. v. Caldwell, 21 Wall. 264, already 
cited, seems to be suiflcient to justify the court in holding that 
this limitation is not invalid, provided it is not in its nature 
unreasonable. Neither of thèse décisions, howerer, nor any other 
which binds this court, goes further than this in aiding this 
court in the case at bar. Parties having agreed to this provision 
without protest, and, as already said, the bUls of lading being 
apparently in common and public use, with apparent gênerai 
acquiescence, it would seem to rest on the court to sustain the 
provision, unless it find it unreasonable; and such is the state 
of the law, in any event. 

On the whole, the court concludes that there hâve not beeu 
brought to its attention, on the record, as it now stands, suffi- 
cient considérations to enable the court to pronounce unreasonable 
the limitation of three months now in question, although the 
liiait of time is sufflciently short to bring it within the field of 
doubt, and to leave its solution to stand upon the fact that the 
prcsumption is in its favor, unless the court is satisfied that it 
ought to be held void. The court does not deem it proper to 
go beyond that gênerai statement at présent, or to enter into 
detaiied discussion, as the case must go back for a new trial, 
and it is possible that the question may corne before the court 
again with considérations and circumstances somewhat modifled. 

So far this court agrées with the learned judge who presided 
at the trial; but, perhaps for the purpose of raising the question, 
he gave the plaintifls below the beneflt of an exception to this 
stipulation as stated in the bills of lading, in the f oUowing form : 

"My instruction is that this limitation is binding upon the plaintiffs, and 
they will be bound to pursue their remedy within ninety days, provided they 
had full knowledge of the cause of the fire." 

Then cornes another sentence, in which the learned judge gave 
the plaintifls the beneflt of the circumstances of their not being 
"wanting in the exercise of reasonable diligence to ascertain the 
situation," and then the following: 

"But if you should flnd that the plaintiffs had fuU knowledge, within the 
ninety-days period, of the cause of the fire, or if, by the exercise of reasona- 
ble diligence, they could hâve discovered the cause, then they cannot recover, 
as their suit should hâve been brought within that period." 

Then comes an instruction that the burden of proof on this prop- 
osition rests on the plaintiffs below, which was correct. 

We do not consider, nor is it necessary for us to consider, 
whether there is any évidence in the cause touching the knowl- 
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édgé WMeh éhe consignées had,©!- touching theîr exercise of 
reàsôteable diligence to ascertain, concerning the loss» wMch jnsti- 
fliedi'thei submission to tbe juiy of the issues covered by the 
instnictléns now onder «onsideration, because we are not satis- 
fied that any such exception as thèse instructions imply can be 
raised, nnder âny circÙBistances which bave been brought to 
our attention. To incorporate this exception, or any exception 
whatevefj ia to go beyond the letter of the contract, and put 
into the months of the parties words which they themselves 
hâve ûot tîsed. Theté ate circumstances nnder whidt this mày 
be done by necessary implication; but they are of an extrême 
chai^oterj such as aie; intervention of war prohibiting a suit 
by one party against the other, or an injunction from some court 
accomplishing the same prohibition, or the absconding or absence 
of the perty against whom the claim is to be made. Very likely 
an exception would arise, if there was an entire lack of knowl- 
edge on the part of the consignée, during the entire period of 
limitation, of the existeûce of any loss or damage, when coupled 
with a làèk ôf circumstances imposing the duty of making inquiry, 
or for so much of the period as practicaUy bars investigation 
duriûg idiat remains of it, even with the utmost diligence. We 
do not undertake to deflne accurately ail the possible exceptions, 
or to hold that there are not others, as it is not now necessary 
that we shduld; but the exception made at the trial does not 
grow ont ôf iriatter of an extraordimary character, arising from 
the nécessité of things, like those which we bave instanced. 
It involves only circumstances transpiring in the ordinary course 
of transactions, and which, therefore, must be assumed to hâve 
been anticipated and met by the express stipulation which the 
parties hâve agreed on. We are therefore of the opinion that, 
as the case stands, the plaintiflf in error must prevail on its 
exception to the refusai of the learned judge to direct a verdict 
for it on the gronnd that it appeared that the plaintiffs below did 
not bring their action for the loss within three mouths after it 
oocurred. 
Judgment reversed. New trial ordered. 



Ex parte H ART, 
(Oir<TiIt Court, D. Maryland. January 16, 1894.? 

L Intbrbtatb Extradition— Inpokmation as Affidavit. 

An Information statlng facts on which It charges a crime, Bwom to by 
a proseciitlng attorney before a notary public or the clerk of the court, 
and flU'd in court, havlng on Its baclc the names of wltnesses examined 
at the tlme of fliing, on which the court orders the arrest of the ac- 
cused, meets tl)è requlrement In Bev. St S 5278, of "an affldavlt made 
before a magistrate" charglng the crime. 

SL Sahk— Sufpicienct op Facts Charobd. 

The accoseâ lu a case of Interstate extradition should not be discharged 
because It may be doubtful whether, on the facts stated In the application 
for the réquisition, the transaction complalned of constituted a crime, 
wbere tbe question Inrolves the construction of statutes of tbe state d»- 
mandlDg blm. 
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At lÀw. Pétition of Samuel H. Hart for ïabeas corpus. Petl- 
tioner remanded. 

,Wm. Pinkney White and Joseph White, for petltloner. 
John P. Poe, Atty. Gen., for the State of Maryland. 

MORRIS, District Judge. Habeas corpus to release petitîoner, 
who is held in custody under a warrant from the governor of Mary- 
land, as a fugitive from'justice, upon the réquisition of the governor 
of Washington, to be conveyed to the state of Washington, to an- 
swer a charge of larceny, by embezzlement Section 5278 of the 
Revised Statutea of the United States provides that a fugitive from 
the justice of another state shall be delivered up by the executive of 
the state to wliich he has fled whenever the executive of the state in 
whlch the fugitive has committed the crime demanda his retum and 
produces "a copy of an indictment f ound or an affidavit made before 
a magistrate of any state or territory charging the person de- 
manded with having committed treason, felony or other crime." 

In Roberts v. Reilly, 116 U. S. 95, 6 Sup. Ct. 291, it was said: 

"It must appear, therefore, to the governor of the state to whom such de- 
mand Is presented, before he can lawfuUy comply wlth It— First, that the 
person demanded Is substantlally charged wlth a crime agalnst the laws of 
the state from whlch he Is alleged to hâve fled by an Indictment or an affi- 
davit certified as authentic by the governor of the state making the demand; 
and, second, that the person demanded Is a fugitive from the Justice of the 
state, the executive authority of vrhlch malies the demand. The flrst of 
thèse prerequlsites is a question of law, and is always open upon the face 
of the papers to Judlclal inqulry, on application for a discharge under a writ 
of habeas corpus. The second is a question of fact, which the governor of 
the state upon vrhom the demand is made must décide, upon such évidence 
18 he may deem satisfactory." 

In the présent case there Tras no copy of an indictment, but, in 
lieu thereof, a copy of an information, which had been flled in the 
superior court of Pierce county, in the state of Washington, by the 
prosecuting attorney of that county, and which had been swom to 
by him, charging Hart, the petitloner, with the crime of larceny 
by embezzlement Although in similar proceedings of Interstate 
extradition it has been, in some cases, held that a copy of an in- 
formation is a substitute for an indictment, and gratifies the re- 
quirement of the act of congress, I should hesitate to so hold. An 
indictment by a grand jury results from an investigation and hear- 
ing of swom testimony by a body of jurors drawn from the whole 
community. At least 12 must unité in its finding, whlle an informa- 
tion may be the action of the prosecuting ofiBcer alone. Consider- 
ing the great différence between them, and the distinction because 
of tliis différence which has been zealously maintained in the fédéral 
constitution, in the acts of congress, and in the rulings of the United 
States suprême court, I cannot thinli that it is a fair interprétation 
of the requirement to hold that a simple information may be substi- 
tuted for an indictment found by a grand jury. 

The substitute for an indictment provided by the statute is a 
eopy of "an affidavit made before a magistrate of any state or ter- 
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riteiry, jehaEging itihe pejpson demânded wlth having cômmittéd iarea- 
son, felony, or other crime." Does the copy of the infonnatioii 
swom to by the prosecuting attomey, apd certifled as authentic by 
the govemor èf Washiiigtën, meet the requiremeûts of this clause of 
thelaw? 

The information sets ont certain facts, and, upon thèse facts, 
charges Hart with the crime oi larceny by embezzlement. It is 
swom to by the prosecuting attomey, and.filed in court On the 
back nine names are given as witnesses examined and known at the 
timè of flling the infomiâtlon. Then foUows an order of the judge 
'Of the court, reciting tfié flling of the indictment found, and direct- 
ing a warrant to issue for the arrest of Hart; afid then follows the 
warrant of arrest, and the return of the sheriff of Pierce county 
that Hart could not be found in the state of Washington. I can 
seé no suflBcient reason why this information, thus sworn to, should 
nôt be considered as a substantial compliance with the require- 
ment that there shall be produced an affidavit made before a 
magistrate chargîng the person demanded with the crime. The 
same paper, properly sworn to by a private person as true, and 
caUed an "affidavit," and not an "information," would be sufficient 
in every particular. Why should not the same affldavit, made by a 
prosecuting oflBcer, although called an "information," be received? 
It is objected that the prosecuting attorney does not swear to the 
existence of the facts set ont on the paper, but only that he belieyes 
them to be true. But many, if not itiost, of the complaints upon 
which arrests for crime are ordered by magistrates, are made by 
«^cers of the law, who hâve investigated the facts, and made the 
oath upon the belief thus arrived at. In this case we find by the 
paper certifled by the govemor of Washington as part of his réquisi- 
tion that, upon this sworn information, the court in which it was flled 
acted and opdered the arrest, and we flnd nine witnesses named as 
examined at the time it was flled. It appears to me that, treating this 
informa.tion, not as a substitute for an indictment, but as an affldavit, 
charging the person demanded with the crime, it gratifies every re- 
quirement of the law. It is urged that, as to one of the two in- 
formations against EEart, It is not sworn to before a magistrate, but 
before a notary public; and, as to the other, that it is sworn to be- 
fore the clerk of the court in which it was flled; and that, there- 
fore, neither was sworn to before a magistrate. But both, it ap- 
pears, were produced before the judge of the court in which they 
were flled, and accepted as sufQcient, and became part of the 
regular judicial proceedings by which Hart was charged with the 
crfîne before a magistrate, and that the magistrate acted upon 
them, and ordered Hart's arrest. This, it seems to me, is a sub- 
stantial compliance with the requirement of an affldavit made be- 
fore a magistrate. 

It is further objected that although the facts averred in the in- 
formation, if proved, might be sufficient to convict Hart of the crime 
of larceny by embezzlement under the statute of Washington, stiU 
the facts set out in the application to the govemor for the réq- 
uisition are sufficient to sîiow that the transaction complained of 
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did not constitiite that crime, but was merely a faUnre to pay a 
créditer. TMs bas seemed to me the inost difiQcult question pre- 
sented. It involves in part a construction of the statute law of the 
State of Washington, and in part the légal conclusion to be drawn 
from the affidavit. It may be said to raise a doubt, but it is that 
character of doubt which, under the circumstances of this case, the 
courts of the demanding state should, in my judgment, be permitted 
to solve. The party demanded was in that state, doing business 
there, and it was there that the whole transaction complained of 
took place. He was subject to the laws of that state; and in a 
case of Interstate extradition, where there is no spécial hardship, 
and no évidence of any sinister purpose, it is proper that the courts 
of the demanding state should construe their own laws, and dé- 
termine to what transactions they apply, and the party charged re- 
manded, unless it is clear that, upon the faots shown by the papers, 
he cannot properly be found giulty. 
The prisoner is remanded. 
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(Circuit CJourt of Appeals, Thlrd Circuit January 30, 1894.) 

No. 12. 

L Patents— LïCHNBB—FoKFKiTURK. 

A llcense whlch bas been declared forfelted by the Ucensor, axscordlng 
to the terms thereof, for breach of conditions, cannot be restored to 
valldlty by the licensee's subséquent tender of money In payment of 
royalties, which tender is rejeoted. 

& SAHB — CONDITIOlTAIi ASSiaNMBNT— ASSISNBB'S RlQHT TO SUB InFRINGERS. 

An assignaient on condition that the assignée shall not make any as- 
signaient thereof, or grant any llcense thereunder, vests in the assignée, 
until condition brolien, a rlght to sue infrlngers. Llttlefleld t. Perry, 
21 WaU. 205, followed. 

8. BAMB— ESTOPPBL. 

The valldlty of a patent cannot be denied by one who undertakes i» 
Jnstify his use of It iinder a llcense. 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

In Equity. Suit by the Fire-Extinguisher Manufacturîng Com- 
pany against William K. Platt for infringement of patent Decree 
for complainant. Défendant appeals. AfSrmed. 

E. A. Parker, (Jérôme Carty, on the brief,) for appellant. 
J. Edward Ackley, for appellee. 

Before DALLAS, Circuit Judge, and WALES and GEEEN, Dis- 
triot Judges. 

WALES, District Judge. The Fire-Extinguisher Manufacturing 
Company, a corporation of the state of New York, brought suit 
against William K. Platt, to restrain him from the infringement of 

'Rehearlng denied. 
v.69F.no.8— 57 
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Jettera patent dated July 9, 1878, and niiimbered 205,942, which had 
been, ojrigin^ly issued to Archibald Gcaham, administra tor of the 
estate oif William A- Graham, for thé proeess of extinguishing fires 
by means, of a stream of mingled water and carbonic acid gas 
thrown îi^pon the fire by the expanaive force of the gas. The de- 
fendant, ^his answer,. set np several défenses, but relied chiefly 
upon the alleged want oftitle in the complainant and a license to 
himself. The complainant^s bill was sustained, and a decree was 
entewîd prdering an injunction and an accounting, from which the 
défendait appealed. i 

The history of the case is this: The inventer of the proeess de- 
scribed in the letters patent was William A. Graham, who died in 
the year 1852. During his lifetime he had made several unsuccess- 
ful applications for a patent, and jmt before his death he had as- 
signeçl a oneîquarter intepest of his invention to Augustns W. Bur- 
ton. in the year 1869, letters patent were obtained by Carlier and 
Vingon for a proeess similar to that invented by Grabam, which 
were reissued in 1872. In a suit brought for its infringement the 
patent of Carlier and Vingon was decreed to be invalid, and to hâve 
been anticipated by the invention of Graham. Northwestern Fire- 
Extinguisher Co. v. Philàdélphia Fire-Extinguisher Co., 1 Ban. & 
A. 177. Thereupon Archibald Graham, as administrator.of William 
A. Graham, renewed the application for a patent, which was again 
refused, on account of the length of time which had elapsed since 
the last application of his intestate. He then applied to congress 
for thé passage of an açt to remove this obstacle, but soon discov- 
ered that this ineasure was opposed by a nrmiber of persons, ia- 
cluding the défendant, who had been for some time using tht Gra- 
ham invention in making and selling extinguishers; and Le was 
finally compelled to compromise with his opponents by entering into 
an agreement with them to the effect that, if they would cease their 
opposition, and he should succeed in getting a patent, he would 
give to each one of them a license. This agreement was dated Jan- 
uary 30, 1878. 

The enabiing act having been passed by congress, letters patent 
were issued to Archibald Graham, as administrator, on the 9th of 
July, 3878, as already stated. On the 18th of the same month he 
issued a license to the défendant, and at about the same time issued 
a license to each of the six other persons who were parties to the 
agreement of January 30, 1878. AU of thèse licenses contained the 
same covenants and conditions. By section 7 of the defendant's 
license it was stipulated: 

"That the sald Graham, or Us successor, shall hâve ttie right to forfeit and 
annul this license upon any failure to falthfully oomply with the terms or 
conditions of either of the sections hereln contained, and numbered Ist, 3rd, 
4th, and Bth, or upon failure to manufacture or sell machines for six consécu- 
tive months, or for malilng any false or flctltious statement or return, upon 
givlng, in any case of forfeiture, thirty days' notice in writlng of his élection 
80 to do to the sald WlUiam K. Platf ' 

By section 9 the défendant agreed not to assign or sell his license 
to any person not holding a license from the licensor, without the 
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consent of ail the other licensees. Section 10 proTides that the sale 
oî the license contrary to th.e terms of the ninth section shall 
amount to and be an absolute forfeiture, unless at the same time the 
entire business of the licènsee is also sold; and the licensor agrées 
not to issue any more licenses, and not to manufacture any of the 
patented machines; the purpose being to limit the number of li- 
censes to manufacture under the patent to seven. The terms and 
conditions of the license are extended to and made binding on the 
heirs, executors, administrators, and successors of aU the parties. 
The first, third, fourth, and sixth sections, referred to, regulate the 
payment of royalties, the making of quarterly returns of the ma- 
chines made, and the keeping of books and aceounts by the licènsee. 

On the 15th of March, 1879, the défendant sold his license and 
ail his good wUl and business to a corporation known as the Con- 
solidated Fire-Extinguisher Company, which soon afterwards be- 
came insolyent, and on the 16th of Jiine, 1880, went into the hands 
of a receiver, who sold its property, imtents, and licenses to William 
N. Prew. The confirmation of the receiyer's sale was opposed by 
the défendant, but was confirmed by the court which had appointed 
the receiver, on July 18, 1881. 

Pending tiiese last-mentioned transactions, Archibald Graham had 
died, and John A. Graham had been appointed administrator d. b. 
n. of William A. Graham. On the 5th of February, 1881, John A. 
Graham, as administrator, caused written notice to be served on 
the Consolidated Fire-Extinguisher Company of his élection to for- 
feit and annul the Platt license, as provided in section 7 of the 
license; and on the 17th of February, 1881, a similar notice was 
served on William N. Frew, tlie purchaser of the Platt license at 
the receiver's sale. 

On November 25, 1881, William N. Frew, in considération of the 
withdrawal of the defendant's objections to the confirmation of the 
receiver's sale, executed a reassignment to the défendant of the 
license which the latter had sold to the Consolidated Fire-Extin- 
guisher Company, and in the following month (December) the de- 
fendant rendered an account, and offered to pay royalties, to John 
A. Graham, but the latter returned Platt's check, and ref used to rec- 
ognize the validity of his license. 

The complainant having bought up one or more of the seven orig- 
inal licenses, on January 27, 1879, purchased of Julia L. Burton, 
widow and administratrix of Augustus W. Burton, ail of her de- 
ceased husband's interest in the one-quarter part of William A. 
Graham's invention, and by virtue of this ownership of the Burton 
ÎBterest and of the license claimed the right to make and sell the 
apparatus covered by the Graham patent; whereupon there ensued 
a protracted litigation between the complainant and John A. Gra- 
ham. A bill was filed by the complainant and a cross bill was filed 
by John A. Graham, in the circuit court of the United States for the 
western district of Virginia, and on May 17, 1883, the court entered 
a decree declaring the Burton interest to be invalid, and incidentally 
also that ail the licenses granted by Archibald Graham, with the 
exception of the one issued to Charles T. Holloway, had been for- 
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f eited. Subsequently, a bill of review having been flled by the com- 
plainant^ tiiis decree was vacated and set aside, and the cause was 
ordered to be reheard on the original bill and çross bill, and the 
évidence wMch had been taken under them. But the parties liti- 
gant subsequently compromised their différences by «onsenting to 
the entry of a decree by wliich ail the licenses, except the one held 
by Charles T, Holloway, were adjndged to be null and void, leaving 
the Burton interest unaffected. At the same time the complainant 
assigned the Burton interest to John A. Graham, and Charles T. 
Holloway surrendered his license to him, so tiiat John A. Graham 
thus beçam^ pos^eseed of the whole title and interest in and to the 
Graham, patent Immediately thereafter John A. Grah.am granted 
a new license to Charles T. Hollowaiy, and assigned the Graham 
patent, subject only to the Holloway license, to the complainant. 
The license to Hollow£^y and the assignment to the complainant 
bear date the Ist of April, 1886. In aU of thèse proceedings John 
A. Graham acted in his représentative capacity of administrator. 

The facts contained in tiie foregoing statement are admitted, or 
abundantly established by the proofs, The court below was not 
called oh to déclare a forfeiture of the Platt license* The question 
was wji^tiier the license had already been forfeited by the acts of 
the parties pursuant to the terms and conditions contained therein. 
The def^daut agreed that if he failed.to perform his covenants the 
lieensje might be forfeited by a written notice served on him, or 
his successor, and this was done. His subséquent tender of money 
in paym^t of royalties, and a promise to perform his covenants, 
could not avaU to remoiife the forfeiture without the consent of the 
licensor and the other Ujeejasees. Almost identically tJie same ques- 
tion was presented in Hammacher v. Wilson, 26 Fed. 239, in which 
the court held that a license which had been forfeited by the agree- 
ment qf the parties would not protect an infringer, although he 
might offer to pay whatever was due for royalties, See, also, White 
V. Lee, 3 Fed. 222. Not only was thC Platt license forfeited pursu- 
ant to the terms of the seventh section of the license, but the at- 
tempted sale and retransfer of the license by Frew to Platt worked 
an absolute forfeiture, because such sale and transfer were made 
without consent of the otiier licensees, and without a sale at the 
same time of the business of the Consolidated Fire-Extinguisher 
Company, or of Frew, contrary tO; the provisions of the tenth sec- 
tion of the license. The reassignment to Platt was made after the 
notices of forfeiture had been served, of which both Platt and Frew 
had knowledge. By a written contract of April 7, 1881, Frew had 
agreed to transfer to Platt the license "in the condition in which 
it then stood;" and that condition was well understood by Platt, 
as appears from his letter to Holloway, of Septèmber 21, 1880, in 
which, after giving the history of tiie Consolidated Firé-Extin- 
guisher Company, he says: "The company has not paid me for my 
patents and Graham license, and has willfuUy allowed it [mean- 
ing the license] to lapse." This admission by the défendant com- 
plètes the testimony on this branch of the défense, and leaves no 
doubt tiiat the license was duly forfeited and annuUed. 
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The complainant's title to this patent, and his right to sue for 
an infringement, are questioned bëcause the assignment from John 
A. Graham to the complainant, it is alleged, does not convey the 
whole monopoly. The deed of assignment stipulâtes that the com- 
plainant shall not during the tenu of the said patent make any as- 
signment thereof, or graiit any license under it, and shall make cer- 
tain payments as agreed upon between the company and Graham; 
and the assignment is also made subject to the license granted to 
Holloway. With thèse exceptions, the assignor sells, transfers, and 
assigns ail of his right, title, and interest in and to the patent. Of 
even date with the assignment to the complainant an agreement 
was made between the latter and Charles T. Holloway, which, after 
reciting that the complainant is vested with the entire title and in- 
terest in the patent, and that Holloway is powerless to prosecute 
any infringer, provides that he may institute proceedings against 
such infringer whenever the complainant, npon reasonable notice 
of infringement, shall neglect or refuse to do so. 

The complainant succeeded to the ownetship of John A. Gra- 
ham, administrator, in the patent, and whatever rights the latter 
had passed to the complainant, except the right to exécute an as- 
signment or issue a license. Graham had divested himself of the 
right to sue for an infringement, and, if the complainant could not 
sue, no one could. The property would thus become a prey to ail 
who might choose to use it. This would be unreasonable and in- 
équitable. The title was conveyed to the complainant subject only 
to certain conditions, and the assignor had no more right to it than 
a stranger, so long as the conditions should remain unbroken. If 
the coniplainant should fail to keep his covenants, then the condi- 
tions would be broken, and the property would revert to Graham. 
Until this eyent happens the complainant has the right to protect 
his interests by suing infringers of the patent. Littlefleld v. Perry, 
21 Wall. 205. 

The other défenses presented by the defendant's counsel hâve not 
been overlooked; but, on a view of the whole case, we are ail of 
the opinion that the bill of the complainant was rightly sustained. 
Infringement by the défendant was not denied, and the validity of 
the patent could not be disputed by one who undertook to justify 
his use of it under a license. Kinsman v. Parldiurst, 18 How. 289 ; 
Brown v. Lapham, 27 Fed. 77. Moreover, the validity of the pat- 
ent had been repeatedly recognized by judicial décisions. The 
license had been forfeited by the défendant or by his successor, and 
the title to the patent had passed to the complainant by the assign- 
ment from Graham, which also gave it the right to bring this suit. 

The decree of the circuit court is afiQrmed. 
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CONiçpLîDÀTBJD BEAKB-SHOE 00. et al. v. DETROIT STHBL & 
SPEING GO. et aL 

(Circuit Court, B. D. Miehlgan. January 25, 1894.) 

Np. 3,235. 

1. Patents— Inventiok—Ekrob m Dbawiiî as. 

An error In the drawings made by a soliçltor can hâve no weight In 
dlsparagement of the invention, where it is such as to suggest, to persons 
famillar vclth the art, a practlcal Identity with a prior devlce, and to 
warn thena that the language Of the inventer In the spécifications, clearly 
degcribing the actual invention, Is rather to be followed than the inac- 
curate drawing. 

2. Same— Anticipation— Idea not Bxbmplipied. 

In a daim for rallw^y braice shoes, the use of the words, "or otherwise 
so shaping them as to bear upbn the flange and those portions of the 
tire whlch arc not wom In rolling," cannot operate to shut out subséquent 
inventors, when the spécifications and drawings fail to exemplify, In a 
practlcal form, the idea of bearing on the parts not worn by the rail. 

& Same— Invention— What Constitutes. 

One who, by overcomlng dlfflculties whlch for years have baffled aU 
others, perfects a devlce whlch satlsfactorily supplies a long-existing and 
Imperatlve need, and supersedes ail other appliances, both at home and 
abroad,;proves the exercise of Inventive faculty, notwithstanding that the 
chaii|;e ifrom exlsting devices seems comparatlvely sUght. 

4. Samb— RAII.WAT Bbake Shoes.: 

The Eoss patent. No. 292,861, for a railway braise shoe, shows patenta- 
ble Invention over the EngUsh patent to Steel, No. 1,763, of 1875. 47 Fed. 
894, réaffirmed. 

In Bquity. Bill for infringement of a patent. A preliminary 
injunction waa.heretofore granted. Se© 47 Fed. 894. Decree for 
complainanta. 

The complainants are the assignées of the Eoss Brake-Shoe Company, a 
New Jersey corporation, to which l\ad been assigned by George P. Ross aU 
bis right, title, clalm, and Interest In letters patent of the United States No. 
292,861, for an improvement in railway brake shoes, granted to sald Eoss 
February 5, 1884. 

The blll of complaint charges that défendants are Infrlnging the right se- 
cured by the letters patent, and prays an Injunction, an accoimting, and de- 
cree for profits. The answer asserts the Invalldlty of the Eoss patent, and 
dénies "that George P. Eoss was the original or flrst inventor of the thing 
patented in sald patent, or of any materlal or substantlal part thereof, but 
says that the same had been, prlor to the alleged invention by him, shown and 
described in the TJnited States patent of George W. BrlU, dated February 22, 
1876, No; 17^,890, and in the Bnglish patent of James Steel, dated May 11, 
1875, No. 1,763, and In the printed publication, Spon's Dictlonary of En- 
gineering, publlshed in London, England, by E. & F. N. Spon, in 1870, in 
volume 2 of said publication, article 'Brake,' p. 589, and that said Eoss patent 
is therefore wholly null and void." In fact, the défense is based solely on the 
want of patentable novelty and Invention. 

The motion for Injunction was fully argued before Judge Brown upon affl- 
davits and counter aflidavlts, and the prior state of the art was discussed by 
counsel and duly considered by the court. Judge Brown sustained the patent, 
and granted the injunction. HIs opinion Is reported in 47 Fed. 894. 

The case is now hère upon pleadings and proofs. It is claimed by the de- 
fendants that their proofs make a stronger showing against the validity of 
the patent than that made upon the argument of the motion for injunction, 
and are further supplemented by the original drawing of the Eoss patent, 
which was not introduced on the argument of the moHon. 



CONSOLIDATED BEAKE-SHOE CO. V. DETROIT 8TEEI, & SPEING CO. 903 

In describlng hls Invention, Ross states In his spécification: "Tlie object of 
ttiis invention Is to avoid tlie unequal wearing pf the wheels by ttie track, or, 
more correctly, to cause them to wear more evenly, and thereby avoid the 
necessity of sending tliem so often to the shop to be tumed up in the lathe. 
* * *" Hls brake shoe is constructed witli two grooves, one of which con- 
forms to and fits the flange of the wheel, and the other spans that part of 
the tread ôf the wheel which, in the révolution, ordlnarily receives the wear 
of the rail. From the outer side of the ordinary tread of the wheel— that is, 
from the outer Une of rail wear to the outer rim of the wheel— the shoe bas a 
bearing or friction surface upon the portion of the tread or surface of the 
wheel which is not engaged or bronght into contact with the rail. A lug 
or rib coming down to the wheel between the inside of the flange and the 
inner Une of the rail wear of the tread of the wheel constitutes the second 
bearing of the shqe. A third bearing or friction Is afforded by the groove 
made to closely fit the flange. The side of the shoe brought Into contact with 
the wheel Is a plain surface conformed to the arc or surface of the wheel 
at the bearing points, and attached to the bralie-operating mechanism in the 
usual way. Ross' invention is Ilmited to this single claim: "A braise shoe 
provided with th© grooves, A', A', and the wearing portions, C, C, the portion 
or rlb, E, projecting down to the wheel, substantially as and for the purposes 
specUied." 

William A. Eedding, Henry S. Sherman, and James H. Raymond, 
for complainants. 

George Payson, for défendants. 

SWAN, District Judge, (after stating tlie facts.) The single 
question arising upon this record is as to the patentability of the 
Ross railway brake shoe. The défense admits this to be the only 
issue, and insists that the prior state of the art and the simplicity of 
the device both négative the validity of the patent. The proofs 
taken in the cause since the granting of the injunction by Judge 
Brown afford no ground for Tarying the conclusions which he then 
reached. The drawing of the Ross shoe in the patent office was 
made by his attomey, and shows that the lug or rib on the inner 
side of the flange was not carried down to the wheel, as is done in 
the shoe as constructed. Ross' flrst application was rejected in 
the patent office on this, and the further ground that the extension 
of the inner lug or rib to the wheel was not described in the spéci- 
fication, and therefore the Steel patent answered Ross' claim of in- 
vention. The error in the drawing was that of Ross' attorney. 
The patentee's own drawing showed the projection of the wheel. 
The examiner, however, was in error in the statement that the ex- 
tension of the rib, C, to the tread of the wheel, was not described 
in this spécification. This expressly states that "between the 
grooves in the shoe is a rib, C, which forms a portion of one side of 
the flanged groove, and projects down to reach that portion of the 
wheel not worn much by the track." Notwithstanding this error 
or defect in the drawing, it is plain that this explicit language not 
only sets forth unmistakably the inventor's idea, but also, in view of 
the declared purpose of the device, — to produce uniformity of wear 
in the surface of the wheel, — no mechanic of ordinary skill could 
hâve failed to make the device from the spécifications alone. The 
spécifications are addressed to those skilled in the kind of appli- 
ances described by the inventer. Familiar, presumably, with the 
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stiEttèof th!è art and the deficiencies Of the applianees in use, it would 
be ëyideïit t6 thèin at once that the deliberate phraseology of the 
Bpecifiqiatibja---ïVhich, in siihstance at least, is the inventor's own — 
was ràther to he foUowed than an înaccurate drawing, which on its 
face, in the state of the art, suggested its practical identity with the 
Steel shoe. The drawing, therefore, is entitled to no weight in dis- 
paragement 6Î Eoss' invention. 

His shoe is designed and adapted to get its friction surface only 
from those portions of the tread of the wheel not worn by the rail, 
and thus to avoid increasing the rail wear upon the tread proper. 
ïhe inventer evidently believed, and it is the claini of his original and 
amended spécification, that the wear of the shoe upon the wheel 
would practically equal, and thus offset, that of the track upon the 
wheel tread proper. His spécifications indicate this, for, after de- 
scribing the opération bf the shoe, he adds, as a resuit: 

"Those portions of the \irheël which are not worn by the rail are worn 
down by the shoe, and the tread is thereby kept longer in Its proper ehape, 
as, while the track is wearlng down one portion, the shoe Is wearing down 
the other, thereby effecting a large saving in the wear of the wheel Itself, 
and also ta the matter of re-tiuning the tires or wheels." 

While there is a marked similarity, which to a casual observer 
amounts almost to identity, in form and use, in the Koss and Steel 
devices, there is a substantial différence between them, which not 
only determined, in the patent ofQce, the patentability of Eoss' de- 
tice, but has caused the former to supersede Steel's both in Great 
Britain and in this country. The Stlliaant and BriU patents which 
are pleaded in défense may be laid out of considération altogether, 
There is nothing anticipatory of Eoss' invention in either. The is- 
sue is solely, between Eoss and Steel. The aim Of each was to pro- 
duce a brake shoe which would so operate upon the wheels of rail- 
way cars as to obviate, ais much as possible, the effect of the rail 
wear upon the tread of the wheel, and Insure its constant profile. 
Both accepted, as a necessity for reducing the velocity or bringing 
to rest the moving car, the application of the restraining power or 
frictional enèrgy directly upon the face or periphery of the wheel, 
and relied upon the grinding down, by the application of the shoe, 
bf those parts of the tire upon which its pressure was exerted, to 
equalize thé frictional wear of the tread proper by the track. To 
accomplish this resuit, Steel gave his device two bearings on the 
wheel, — one on the outside of the tread, spanning it from its outer 
edge with a groove or channel which extended to the upper part 
of the inside of the flange, at which point he formed another groove 
br channel in the brake block or shoe, which engagea the rim or 
periphery of the flange, thereby constituting the second bearing of 
the shoe. Eoss' shoe claims three bearings, viz.: one on the outside 
of the tread, one on the inside. between. the tread and the flange, 
and the third upon the periphery of the flange. The second of thèse 
bearings affords the distinctive feature of différence between the 
two applianees. In Steel's spécifications he states expressly that 
"When the btaké block is brought into opération, so as to stop or 
rétard the motion of the train, it does not act upon the part, D, D, 
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of the tire," (that is. the face of the wheel between the outer bear- 
ings and the inside of the flange, as he delineates it in his drawing,) 
"which is subject to the ordinary wear and tear of rolling, but it 
acts upon those portions which are not so worn away, — that is to 
say, the portions opposite the parts B and E of the block," (which 
are, respectively, B, the face of the wheel outside the tread, and E, 
the periphery of the flange.) He adds: "Under a modification 
of my said invention, the brake blocks may be constructed without 
the longitudinal channel, A," which spans the tread proper in both 
the Steel and Eoss shoes; "that is to say, they are made solid at 
that part, the channel, E, however, being maintained as shown in 
the drawings." He states that what he claims as his invention is, 
"arranging or constructing brake blocks with or without a longi- 
tudinal hollow or channel therein, and otherwise so shaping them 
as to bear upon the flange and those portions of the tire which are 
not worn in rolling." 

Under this proposed modification it is argued that no one fol- 
loM'ing out Steel's instructions could help making the Ross shoe, and 
that Ross' change in the shoe was neither a change in the principle 
of the invention nor a new idea; and, further, that "the invention 
was whole and complète as soon as Sted had told us to make a 
brake shoe that should be so shaped as to wear only on those parts 
of the wheel not worn by rolling;" and, further, that there is no 
room, after that, for anything but the ordinary knowledge of the 
mechanic skilled in this particular art. 

It is very doubtful if Steel's spécification can be extended beyond 
the form of brake blocks set forth in his drawing, notwithstanding 
his claim that they may be constructed "either with or without a 
longitudinal hollow or channel therein." This suggestion, and its, 
accompaniment, — "otherwise so shaping them as to bear upon the 
flange and those parts of the tire which are not worn in rolling," — 
does not propose the substitution of a solid block extending to the 
flange, for the obvious reason that such a block must act upon the 
tread of the tire which is worn by the raU, while his leading idea, 
as expressed in his spécification, is to avoid sud. contact, and to 
relj' upon the wear of the block on other parts of the tire. How 
far the solid block should extend is not stated. He suggests no 
mode or form of "otherwise so shaping the blocks" as to avoid this 
double wear, and the phrase itself is vague and indefinite, conveying 
to those skiûed in the art no idea of the form of the alternative. His 
invention should be limited to the device described in his spécifica- 
tion. He could not close the field of invention to others by "an 
aU-embracing claim, calculated, by its wide generalization and am- 
biguous language, to discourage further invention in the same de- 
partment of industry." Carlton v. Bokee, 17 Wall. 472. Nor was 
the invention complète when Steel proposed to shape the brake 
block so as to wear only upon those parts of the wheel not worn by 
rolling. If the idea of such a construction must be credited to him^ 
he fafied to exemplify it so as to insure its object, — the even wear 
of the tire, and the avoidance of the cost of re-turning them. He 



906 FBDEBAI) BBPOETEK, vol. 59. 

evidently had nojtliought of the bearlng upon the face of the wheel 
next to the flailge, aad made no proTision for reducing its surface 
at that point tO meet the wear of the tread, and thus préserve the 
normal contour of the wheel. Expérience has also demonstrated, 
as shown by the testimony, that the necessary effect of the Steel 
shoe is to produce a ridge or shoulder on the inner face and in the 
throat of tiie flange. Without quoting at length from the testi- 
mony, it is enough to say that the Steel shoe has failed to meet the 
need of the railroads, both in this country and Great Britain, and 
has been discarded as impracticable, indeed detrimental, if not 
dangerous. Starting with the same idea of applying the résistance 
to the parts of a tire not worn by the track, and alter a long practi- 
cal expérience with the ordinary flat shoe and a praetical test with 
the.St^l shoe, Ross, in August, 1883, eight years after Steel's patent 
had beèn granted, formulated his cottception in the device hère in 
issue. It has been adopted on nearlj three-fourths of the railroads 
iû the United States, and is also in use in Great Britain. Ross 
waamaster mechanic of the New ïork. Lake Erie & Western Rail- 
road Company at Buflalo from Fébruary, 1881, until April, 1885, 
and as suchi had charge of ail the repairs made on the locomotives 
of that î Company at its Buffalo shops. In August, 1882, his at- 
tention was called to the excessive wear of the tires of the rear 
drivers of a locomotive of the Mogul type by the action of the braké 
shoe with which it was equipped, which necessitated re-turning of 
the tires about every four monthâ; He then suggested to Mr. 
Wilder, the superintendent Of motive power, the Use of a brake shoe 
which should hâve its friction surface only upon; the outside of the 
tread and the periphery of the flange. Wilder objected that the 
proposed, change would siiûply transfer the objectionable wear to 
the flange of the wheel, and possibly destroy it. In July, 1883, after 
the tiiléS of this engine had been three times re-turned, he again 
mentionedto Wilder the rapid; destruction of the tire, and consé- 
quent injury to the machinery, attrîbutable to the shoe used, and, 
with Wilder^S permission, made and applied substantially the Steel 
brake shoe. This he tested by use for about a month, but found 
that it produced a ridge or shoulder upon the flange, and also upon 
the outside of the tread. By continued experiments and close 
study offîthe subject he realized, the necessity of a third bearing 
upOïi the inside of the tread and the throat of the flange, and this 
he obtained by extending a lug or projection bearing both upon the 
wheél and the top and inside of the flange. This obviated the ridge 
formed in the throat of the flange by the brake shoe then in use, 
and, preserving the groove of that part of the shoe fltting the flange, 
he practically equalized the friction surface of the shoe on the flange 
and thê inside of the tread with that on the outer part of the tread, 
and thus! isecured the equal wear of those parts* He constructed 
and put in expérimental use on the same locomotive a shoe of this 
pattern^the présent Ross brake shoe— in August, 1883, and it re- 
mained in successful opération until he resigned his position on the 
New York, Lake Erie & Western Railroad, April 1, 1885. Ross* 
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letters. patent bear date Febniary 5, 1884. From October, 1884, 
until April, 1887, there were sold by the licensees under it 462,110 
Ibs. of the Koss brake shoe, and since the last date, and during the 
years 1887, 1888, and 1890, the licensees hâve sold 11,727,542 Ibs. of 
those shoes, making the total sale since September, 1884, to and in- 
cluding the year 1891, 12,189,652 Ibs. The proof s show that 164 of the 
railroads of the United States made purchases of the Eoss shoe in 
1890 to a greater or less extent. With the exception of the Chicago, 
Burlington & Quincy Raiiroad, which has assumed the défense in 
this suit, the railroads of this country hâve acquiesced in the valid- 
ity of the Eoss patent. This shoe has become the standard brake 
shoe for locomotive driving wheels upon the Pennsylvania Eailroad 
and its leased Unes, and is mainly, if not exclusively, used on the 
Old Colony Road, the Boston & Albany Raiiroad, aie Pittsburgh 
Eailroad, and many of the eastern trunk Unes, and also upon the 
smaller roads of lie Union, Seventy-five per cent of the 30,000 
locomotives in this country are equipped with it. The statistics of 
raUroads for 1890 compUed by the interstate commerce commission 
give the number of gênerai oiHcers of railroads of the United States, 
in 1889, at 47,039; engineers, 30,217; machinists, 25,214; and other 
shopmen at 75,959; and the total number of ail their employés at 
704,743. Thèse figures are, of course, considerably larger than those 
of previous years, as each successive year exhibits an extension of 
railway mileage, and consequently a corresponding ratio of inerease 
in the number of employés. Excluding from considération the 
total number of railway employés, and assuming that the gênerai 
officers, as practical men, hâve studied the problems incident to 
the maintenance of raiiroad equipment, and that the engine men, 
machinists, and other shopmen are mechanics of average skiU, and 
famUiar with the roUing stock, its usage, wear, the cost and fre- 
quency of its repair, and the causes thereof, it is remarkable that, 
during the 40 years and more in which the expense of re-turning 
tires has been so large a factor in the maintenance of the equipment, 
and "sharp flanges" and defective wheels hâve caused so many ac- 
cidents, no one, in thèse armies of mechanics and experts, has dis- 
covered a préventive, or suggested an improvement on known appli- 
ances, until Eoss had remedied their defects. Conceding that Steel's 
idea that the brake shoe should be made to bear only on the parts 
of the tire not worn by the rail is exemplified in the Eoss shoe, 
whether this suggestion be styled a "principle" or an "idea," it was 
a mère abstraction and unpatentable; not a complète device or 
machine. Leroy v. Tatham, 22 How. 132; Burr v. Duryee, 1 Wall. 
531; Fuller v. Yentzer, 94 U. S. 288. 

Long before Bell patented the téléphone it was the gênerai belief 
of scientists that speech could be trànsmitted by electricity if the 
requisite electrical effect could be produced. BeU discovered and 
perfected the apparatus and the process by which this could be 
done; and, although the previous labors of Eeis in the same field 
had brought him almost to the point of success, he failed to reach bis 
goaL Over 20 years before Bell's invention an eminent scientist 
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l^B^js^d, jn référence tothe mode i^f transmitting speech by elec- 
irieity: i "Reproduce precisely thèse vibrations," to wit, the vibra- 
tions ïnade by the human voice in uttering syllables, "and you wUl 
produçe precisely the syllables;" yet Bourseul neither claimed nor 
invent^d the téléphone. Like Boursenl, Steel told what to do, but 
not hçw to do it. His conception of connteracting the rail wear by 
the shoe friction vpas naeritorious, but not inventive. Its crude 
expres^slon in his brake block not only faUed to meet its purpose, 
but added to the defects caused by the rail wear equally prolific 
sources of danger in the 'fsharp flange," and the fâilure to equalize 
t±ie frictiqn area of the shoe upon the flange with that on the 
tread. Thèse defects not only caused its supersedure by the Ross 
shoe, but cpndemned its^ usefulness and safety. Ross' device, 
though but slightly varied in form from that of Steel's, has not 
only demonstrated its utUity in years of use by prolonging the life 
bt the tire, and obviating the great expense of fréquent re-turning 
and the loss of use of the locomotive during such repairs, but has 
promoted ,the safety of railway travel by conserving the effieiency 
and contoui of the wheel. Now that 10 years of successf ul use hâve 
established its merits, and since it has practically supplanted ail 
others^ and has been accepted in G-reat Britain, the home of the Steel 
patent, and after the skill of the mechanics and railway employés 
of both countries had been challenged in vain for eight years by 
the defects of the Steel shoe to the need of an effective device, it is 
too late eithfir to refer the merits of this appliance to the sugges- 
tions of its imperfect predecessor, or to déclare it merely the vi^ork 
of a mechanic of ordinary skill. Without essaying to deflne the 
line between the skill of the mechanic and the ingenuity of the in- 
venter, it may be safely af3rmed that one who perfects a device of 
confessed utility, which satisfactorily supplies a long-existing and 
imperative need of any branch of industry, and which excels in 
opération and résulta other existing appliances, superseding them at 
home and abroad, and by its structure overcoming difflculties and 
objections which hâve fOr years baffied the ingenuity of his feUow 
craftsmen the world over, including Steel himself, for whose con- 
ception so much breadth is claimed, has proved beyond cavil that 
average mechanical skill was not equal to what he has accom- 
plished. His success is his individual achievement, the product of 
his inventive faculty, not merely that of his training or vocation. 
The mefit and originality of his device is not to be determined by the 
application of a measure to its piarts, or the extent of the différence 
of fortn between it and a contrivance which fails to answer the same 
purpose, when that différence, as in this case, not only produces a 
desired local eflect, but insures the proper opération of the entire 
device. The lug or projection in Ross' shoe bearing upon the wheel 
upon the flange and the inner side of the tread performs a double 
function. It préserves the normal shape of that part of the wheel 
and flange, and aids to equalize the friction surface of the shoe on 
each sida of the tread. It also prevents the latéral vibration of 
thé shoe. It is essential to the success of the device, and is lacking 
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in the Steel brake block, wMch bas no compensating feature. The 
différence between thèse contrasted deTices is therefare not merely 
in form, but in their mechanical and économie results. This test, 
and the considérations above adverted to, establish the originality 
of Koss' shoe, and sustain its patentability. 

Examples of patented inventions which hâve been upheld by the 
courts, although they differed very little in form, mechanism, or 
opération from other appliances, are numerous. Krementz v. S. Cottle 
Co., 148 U. S. 556, 13 Sup. Ct. 719; Loom Oo. v. Higgins, 105 U. S. 
680; Consolidated Safety- Valve Co. v. Crosby Steam Grauge & Valve 
Co., 113 U. S. 157, 5 Sup. Ct. 513; Magowan v. Packing Co., 141 U. S. 
332, 12 Sup. Ct 71; The Barbed Wire Patent, 143 U. S. 275, 12 Sup. 
Ct. 443, 450; Gandy v. Belting Co., 143 U. S. 587-594, 12 Sup. Ct. 
698; Topliff v. Topliff, 145 U. S. 156-163, 12 Sup. Ct. 825. 

For the reasons given, and those mentioned by Mr. Justice Brown 
in awarding the injunction in this cause, there must be a decree for 
complainants, with a référence to a master to ascertain damages; 
and the injunction is made perpétuai. 



PUTNAM NAIL CO. v. AUSABLE HORSE NAIL CO. 
(Circuit Court of Appeals, Second Circuit February 27, 1894.) 

No. 40. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

Fredericli P. Bellamy, for appellant 

Llvlngston GifCord, for appellee. 

Before WALLACE, LACOMBB, and SHIPMAN, Circuit Judges. 

Afflrmed on opinion of court below. See Putnam Nail Co. T. Ausable 
Horsenall Co., 53 Fed. 390. 



MISTER v. BROWN et aL 

(District Court, D. Marylaud. February 16, 1894.) 

FiSHBRiBS — Statb Otstbk Natt — Shootino bt Oppioeb— Liabilitt for. 

Code Md. art 72, whlch régulâtes the oyster fishery In the waters of the 
State, provides for the maintenance of vessels to guard the waters, directs 
their commandera to arrest ail violators of the law and seize offending 
vessels, and authorizes them to use arms, in their discrétion, for the en- 
forcement of the law. Section 25 directs the board of public works to 
furnlsh the necessary arms and ammunition for the several vessels; and 
Act Md. 1886, c. 296, vests in it the appointment of a commander in chief 
and deputy commanders for the state fishery force, and the supervision 
of the commander in chief in his control of the force. Held, that the ac- 
tion of the board in appointing offlcers and furnishing ammunition is 
purely offidal and mlnisterlal, and its members are not personally liable 
for the abuse by a deputy commander of the discrétion vested In hlm by 
statute in the matter of using such arms. 

In Admiralty. On exception to libel. Libel by Jacob Mister 
against Frank Brown, Marion De K. Smith, Spencer C. Jones, 
Thomas 0. B. Howard, and Waters Ford. Exception sustained. 
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Thomas S.: Hpdson» for complftinant, 

John P. Poe, Atty. Oten., for borard of public worlÈs. 

MORKIS, District Judge. This is a libel in admiralty to recover 
for an alleged maritime tort committed upon navigable waters 
within the admiralty jurisdiction of this court The libelant sues 
for alleged pecuniary loss suffered by reason of the death of his 
son, John W. Mister, who was killed by a shot flred from the sloop 
Maria, one of the vessels of the Maryland state fishery force. Li- 
belant's son was master of the oyster-dredging schooner Ostrich, 
and when shot was fleeing from the sloop Maria, whose commander, 
Waters Ford, was attempting to iirrest him, and to seize his schoon- 
er, for illégal dredging in the waters of the Chesapeake bay, with- 
in the territorial limits of Maryjiand. The défendants (other than 
Waters Ford, who was in actual command of the sloop Maria) 
are the governor, the comptroUer, and the treasurer of Maryland, 
who constitute the state board of public works; and Thomas G. B. 
Howard, another défendant, is the commander in chief of the state 
fishery force. They are ail sued as individuals, and recovery is 
sought against them pepsonally. The questions to be now decided 
arise on the exception to the sufiQciency of the libel pleaded in 
the answers of the membérs of the board of public works and of 
the commander in chief of the sta,te fishery force. 

The law bf Maryland (Code, art. 72) prescribes régulations for 
taking oysters in the waters «f the. state, and directs the deputy 
commanders in charge of the vessels of the state fishery force to 
constantly guard the waters of their respective districts, and to 
arrest and bring to justice ail violators of the law, and to seize 
offending vessels. By section 25 the board of public works are 
empowered and direçtqd to purchase for each guard boat such 
arms and ammunition as may be necessary to make them eflicient, 
and the same section directs that the oflBcers of such boats shall be 
authorized to use such arms, in their discrétion, for the enforcement 
of the provisions of thé oyster laws of the state. The board of public 
works is composed of the governor, the comptroller, and the treasurer 
of the state. This board is established by the constitution of Mary- 
land, which confers upon it the power to hear and détermine mat- 
ters affecting the public works of the state, and to supervise those 
in which the state is Interested as stockholder or créditer, and to 
vote its stock. By the act of 1886, c. 296, the additional duty was 
imposed upon the board to supervise the commander in chief of 
the state fishery force in his control and direction of the force, and 
to appoint the commander in chief for the whole force and a deputy 
commander for each vessel. Heithér the commander in chief nor any 
member of the board of public works was présent when the shot was 
flred that killed libelant's son. It was not the duty of any one of them 
to be anywhere in that locality, the law providing that their office 
shall be in the city of Annapolis. The participation in the alleged tort 
charged again^ them in the libel is that they had caused arms and 
animunition tobe put on the sloop Maria, and "wrongfully dîrected. 
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authorized, or allowed Watérs Forfli the master, and the crew, 
ol said vessel, to use said arms, in their discrétion, in the enf orce- 
ment, or supposed enforcement, of the oyster laws of Maryland," 
and "that the authority given and the license allowed by défend- 
ants to the officers of the oyster police force to shoot persons sus- 
pectèd of violations of the oyster laws, while fleeing, was without 
warrant of any ralid law." The fanlt charged against the mem- 
bers of the board of public works and the commander in chief is, 
substantially, as was conceded in argument, that they did not in- 
struct the commander of the sloop Maria to refrain from shooting 
when the circumstances were such as are alleged to hâve existed 
when Mister was shot. 

The connection of thèse défendants with the state âshery force 
is purely an officiai connection. The vessels belong to the state 
of Maryland, and the salaries and expenses are paid by the 
state. The board of public works (section 27) are empowered 
to appoint a suitable person to command the force, and a deputy 
cominander for each vessel. The commander and deputy com- 
mandera: each takes an oath of office, and gives a bond to the state 
for the faithful performance of his duties as prescribed by law. 
The duties of the deputy commanders are prescribed by law, and 
not by the board of public works, nor by the commander in chief, 
(sections 30,' 31, 36;) and, while the board of public works are 
directed to purchase arms for the vessels, (section 25,) it is the 
law itself which déclares that "the officers of such boats shall be 
authorized to use such arms in their discrétion for the enforce- 
ment of the provisions of this article." It is apparent that there 
is no duty imposed upon the board of public works or the command- 
er in chief to instruct the deputy commanders, or their crews, 
under what circumstances they may or may not shoot, in the en- 
forcement of the law. It is not, therefore, the members of the 
board of public works or the commander in chief who allowed or 
directed or authorized the commander of the sloop Maria to use 
arms, in his discrétion, in the enforcement of the law, but the légis- 
lature of Maryland. It is not specifically alleged in the libel that 
the board of public works or the commander in chief ever gave 
orders to Deputy Commander Waters to shoot fleeing offenders, 
and it is not contended in argument that any such proof is forth- 
coming. Nothing is alleged, and it is not contended that any- 
thing can be established against the board of public works and the 
commander in chief, except that they hâve fumished the vessels 
with arms, as required by the law, and hâve instructed the officers 
to enforce the law. The manner of enforcing the law has been 
left, as the statute has left it, to the individual discrétion of the 
deputy commanders. For this purely officiai and ministerial ac- 
tion, in my judgment, neither the members of the board of public 
works nor the commander in chief can be held personally liable, 
even though it should be established by proof that the deputy com- 
mander in charge of the vessel abused the discrétion committed to 
him by the statute. It was held by the suprême court of the Unit- 
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ed States in BQbertson v. Siehel, 127 U. S. 515, 8 i>up. Ot 1286, that 
"a public ojBBicer or agent is not responsible for the misfeasance or 
positiyeiwrongs, or for the nonfeasaace or négligence or omissions 
of dilty, of the agents or serrants or other persons under Mm, 
in the discharge of Lis officiai duties." In order to charge the 
members of the board of public works or the commander in chief , 
it must;be alleged and proved that they bave been guilty of Per- 
sonal neglect, misfeasance, or wrong. 

It is nrged that the law which directs the board of public works 
to supply the guard boats with arms and ammunition, and author- 
izes the offlcers of the boats to use sucb arms, in their discrétion, 
for the enforcement of the law, is unconstitutional, in that it au- 
thorizés the offlcers of the vessels to deprive suspected persons of 
their lives without due process of law. This objection, it is plain, 
is addressed, not to the çonstitutionality of the law itself, but to 
the conséquences of its fwssible abuse. The necessity for arming 
the state's vessels cannot be gainsaid; otherwise, they would be 
at the mercy of any çombination of lawbreakers who saw fit to 
combine together to attack or resist them. How far the law is a 
protection to the particular act of the offlcers or ûien who nsed 
the arms in thig case, is a ques.tipn wMch does not now arise on 
thèse exceptipn^, and bas not been argued or considered. I am 
of opinion that t|he ^ceptipn contained in the answer of the mem- 
bers of the board of public works and of the commander in chief 
to the libel is well taken, and it is Bustained. 
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CECIL NAT. BANK V. THURBBR et al. 

tOlreuIt Court of Appeals, Pourth Circuit. February 7, 1894.) 

No. 52. 

1. EQTJITY J0KISDICTION— DISCOVEEY. 

Where a bill seeks relief as well as discover y, the prayer for dls- 
covery cannot be made the ground of equity jurisdiction unless com- 
plainant allèges bis inability to estaîblish, at law, the matters of which dis- 
covery Is sought; and the bill should be dlsmissed when the answer in 
fact contains no discovery, and it appears that complainant Is abundantly 
able to establish such matters by otber évidence. 

2. Samb— Injunction. 

A prayer for injunctlon, not as a primary remedy, but merely to pré- 
serve property from sale pendlng lltlgatlon concerning dt, cannot be 
made a ground of equity jvu-isdiction, when it appears that the propertyhad 
already been sold when the bill was filed, of which fact complainants 
had knowledge, or the means of knowledge. 

8. Same— Trusts. 

A suit to hold a bank liable for the value of goods wrongfuUy pledged 
to it by complainants' agent as securlty for a Personal loan, and sold by 
the bank thereunder, is not cognizable in equity on the theory that the 
goods were impressed with a trust of which the bank had notice, when 
complainants do not attempt to trace the proceeds into any particular 
fund of which they still form a part, but merely seek a decree which will 
bind ail the bank's property, as a judgment at law would. 52 Fed. 513, 
reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

This was a suit by Horace K. Thurber, Francis B. Thurber, Albert 
E. Whylandj Alexis Godillott, Jr., and Jacob S. Gates, copartners 
trading as H. K. & F. B. Thurber & Co., against the Cecil National 
Bank and Arian M. Hancock. The bill aUeged that Hancock, 
agent of plaintififs, wrongfuUy hypothecated certain warehouse re- 
ceipts to the défendant bank; charged the bank with notice; and 
asked for a discovery and injunction, and a decree that the bank 
deliver the goods eovered by thèse receipts or their proceeds if 
sold. A decree was rendered in the circuit court against the de- 
fendants, (52 Fed. 513,) whereupon the bank appealed. 

Robert H. Smith and W. L. Marbury, for appellant. 
Thomas G. Hayes, for appellees. 

Before GOFF, Circuit Judge, and SEYMOTIR and SIMONTON, 
District Judges. 

SEYMOUR, District Judge. This is an appeal by one of the 
défendants in a suit brought by the members of the firm of H. K. 
& F. B. Thurber & Co. against the appellant and one Arian M. 
Hancock. A decree was rendered in the circuit court against the 
défendants, (52 Fed. 513,) but only the bank appeals. As to Han- 
cock, there has been an order of severance, and leave has been 
granted to the bank to prosecute its separate appeal. 

Appellees alleged in their amended bill, that the défendant Han- 
cock was their agent, and as such was authorized to sell for them 
v.59F.no.9— 58 
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cannera' goods in Hartford county, Md.; tliat he was further au- 
thorized to make advancea to canîifâps to assist them in preparing 
canned gQods for market; tjiat such adTances were to be.secured 
by hypotHecàtiôn of the goods to plaintiffs, and, when prepared, 
the goods were to be shipped to them for sale; thàt, after sale, any 
balance that might remain after paying advances, charges, and 
commissions, was to be paid to the canners, and any deficiency to 
be chargéfl agàinst them; that Hancoclî was to be paid a commis- 
sion, 'me bili further allèges that Hancock made large advances 
in pursuance of this employment, but that, instead of shipping 
the goods upon which hé had made such advances to plaintiffs, 
he deposited them in varions warehouses, taking watehouse re- 
ceiptS jn his own name as agent, and on such receipts Jiypothecat- 
ing thém to the défendant the Oecil National Bank for loans made 
by the bank to him personaUy; that said Hancock caused said goods 
to be delivered to the baak, and that the bank had sold them, 
eitherwliolly or in part. The bUl charges the bank with notice. 
Plaintiffs àsk for a discqvëry, an injunction, and a deeree that the 
bank deliyer to them any of the goods which may remam in their 
hands, and pay them the value of those sold. No injunction was 
ever issued, as ail the goéds were sold before the institution of the 
suit; iior M^as ^ny discovery made by any of défendants. A de- 
eree was rendered by the circuit court for the payment of $13,188.32, 
with interest. 

We thihk the bill should hâve been' dismissed for waiit Of juris- 
dictio;n. It cannot be sustMned as a bill for digcovéry for several 
reasôns. It is not a bill for discovery, but for relief. To make 
his pràyër' for discovery a' grbundofeqWtable jurigdictiàn, plain- 
tif? shbûld allège his inabilitj^ to establish at law the facté of which 
the discovery is sought It would hâve been otherwise were the 
biil méfëly for a discovery;. *1t is not neeessary tq allège in the 
bill [for diScoveryJ that t%plaintiff has no other witness or évi- 
dence to establish at law t&ë facts of which the discovery is sought. 
It wôuld be otherwise if tïiebill should hot only ask discovery, but 
should ask relief in eqtiity, for in the latter case the bill would 
seek to wiljidraw the whole jurisdiction from the proper court 
of law, and to give it to the court of equity." Story, Eq. PL § 324. 
As appears from the évidence, plaintiff was aburidantly able to 
prove the façts with respect; to which he resorts to discovery by 
witnesses other than défendants. No discovery was made by the 
answers. "If the answer of the défendant discloses nothing, and 
the plaiptifl supports his.claim by évidence in his ow^n possession, 
unaidedsby the confessions of the défendant, the established rules 
limiting the jurisdiction of courts requipe that he.shoiild be dis- 
missed frqm the court of çhancery, and permitted to assert his 
rights in g; court of law." RusseU v. Clark, 7 Craiich, 69, 

Nor is! the jurisdiction Pif the court a,ided by the prayer for an 
injunction. This is not a Mil for an injunction as a primary reme- 
dy,'but a bill for relief, seeking to çecure certain property, and 
containing a prayer that it may be presçrved from; sale iduring the 
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litigation by an injunctionj but there is no allégation that défend- 
ant is insolvent. The fatal difiiculty with the injunction as a ground 
of équitable jurisdiction is, however, that, when the biU was flled, 
there was no property to protect, — it had ail been sold; and that 
within the knowledge of plaintiffs, or at least plaintiffs had the 
means of knowledge within their reach. 

The only remaining ground of équitable relief averred in the 
bill is the court's jurisdiction over trusts; and it is upon this 
ground that the court below sustained the jurisdiction. Courts 
of equity administer trusts by appointing and removing trustées, 
by controUing their use of trust funds and their distribution, and 
by compelling trustées to account for, and pay over or deliver, 
money or property in their possession as trustées. They lend their 
aid to the owner of money held in trust, and misappropriated by 
the trustée. When trust property has been misapplied and con- 
verted into some other species of property, if its identity can be 
traced, they consider it, in its new form, as still impressed with the 
trust. If it has gone into the hands of a third party affected 
with knowledge of the trust, they treat it, notwithstanding any 
change of form or custody, as stUl subject to the original rights, 
and make its new holder a trustée in invitum. The right ceases 
when the means of ascertainment fail, which is the case, Mr. Justice 
Story says, "when the subject-matter is turned into money, and 
mixed and confounded in a gênerai mass of property of the same 
kind." Eq. Jur. § 1259. The last proposition is generally true, 
but, according to the later cases, does not apply when the money 
can be traced into some existing fund of which it forms a part. 
It does apply, however, when the trust property has been con- 
verted, as is alleged in the présent case, and its proceeds can in 
no way be distinguished among the assets of the party who has re- 
ceived them. The plaintiffs are not seeking to trace the money ad- 
vanced by them to their agent, and by hlm to canners, into either 
the canned goods hypothecated to them or into any new form 
which may hâve resulted from the sale of such goods. They hâve 
asked for, and hâve obtained, a decree for money, which affects 
ail of appellant's estate, but not any particular part of it, in pre- 
cisely the same way that a judgment at law would hâve done. The 
bill does not ask for a decree speciflcally charging the bank's es- 
tate, or any part of it; nor would the facts hâve justifled such a 
bill. At the institution of the suit there was no spécial fund to 
be foUowed. The case of National Bank v. Insurance Co., 104 U. 
S. 54, which was relied upon to sustain the biU, is not, as we 
conceive, an authority in point. It was a suit brought by the in- 
su rance Company to recover money deposited by one of its agents 
in the défendant bank. The money was the property of the In- 
surance Company, and this was known to the bank. Against this 
deposit the bank asserted a lien, as banker, for a personal obliga- 
tion of the agent. The défense of want of jurisdiction was raised 
by the answer. The suprême court held that it was a case of éq- 
uitable jurisdiction, because the facts created no privity between 
the insurance company and the bank, and therefore no action at law 
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coTild be maintained by tHe foilnèr against tïie lattei?; in otber 
wôïdSj as plaintiff could obtain no remedy at law, and had a right, 
he was entitled to pursue it in equity. In Warnèi* v. Martin, 11 
How. 225, no objection to the jurisdiction was taken by any plead- 
ing, and the point was disregarded by the conrt "when raised for 
the first time on the argument. Nothing is said on the subject 
in the opinion. Duncan v. Jaudon, 15 Wall. 165, is also cited as 
sustaining the jurisdiction; but the question of jurisdiction was 
not raised or mentioned, dther in pleading, by counsel or in the 
opinion. A court of equlty does not ordinarily raise the exception 
that à case is not one of équitable jurisdiction of its own motion. 
Amis V. Myers, 16 How. 492. 

In Ms opinion in National BanS Y. Insurance €o., Mr. Justice 
Matthews quotes from the leading case of KnatchbuU v. Hallett, 
13 Ch» DiT. 696, a criticism by the master of the roUs, Sir George 
Jessel, npon the common légal adage that "money bas no ear- 
marks," and npon a dictum of Lord EUenborough's in what is also 
a leading case,— Taylor t. Plumer, 3'Maule & S. 562. The dictum 
criticiséd was adopted by Justice Story in his Equity Jurispru- 
dence, BjUd has been quoted supra from that work. Sir George 
Jessel dissents from the proposition that trust property cannot be 
traced "When the subject is turned into money, and confounded 
in a gênerai mass of the same description," because equity will fol- 
low moûey^ even If put into a bag or an undistinguishable mass, 
by taMng ont the same quantity; and he says the doctrine that 
money has no earmarks must be taken as subject to the application 
of this rule. Doubtless, it is true that, while the currency of a 
country cii*(5ulates from hand to hand so freely as to render it im- 
possible to identify and trace a particular coin or note, as a rule, 
yet money may, in exceptional cases, be marked and traced. So, if 
Lord EUenborough's statement that money mingled with other 
money cannot be traced is to be construed as conveying the propo- 
sition that in no case can money be traced, it would state what is 
noÈ a fact; but the question is really one not of law, but of fact. 
Like National Bank v. Insurance Co., supra, KnatchbuU t. HaUett 
was a case of a bank account and its ownership. The numerous 
American caseia which cite KnatchbuU v. Hallett are the most of them 
cases of bank deposits, usually complicated by the f allure of the 
banks and the conflicting claims of creditors on the one hand to a 
préférence, and on the other to an equal distribution of the assets 
of the bank; I do not purpose to examine this class of cases. 
They do not turn, any more than does National Bank v. Insurance 
Co., upon wbether equity has jurisdiction, but upon the rights of 
the parties to particular deposits or money, or other subjects, a 
lien upon or right in which is sought to be enforced. Some pri- 
ori ty or other is claimed which could only be enforced in equity. 
Thèse cases are not authorities upon the subject now under consid- 
ération. In the présent case there is no fund, bank deposit, or 
particular property which plaintiffs seek to apply to their claim; 
the conversion of plaintifPs goods to their own use created simply 
a pecuniary liabUity. Even though a cause of action involves 
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équitable features, if the légal remedy by pecuniaiy judgment is 
complète, suflBcient, and certain, it must be resorted to. Buzard v. 
Houston, 119 U. S. 347, 7 Sup. Ct 249. 

The judiciary act of 1789 provides that "suits in equity shaU 
not be sustained in either of the courts of tbe United States in 
any case where a plain, adéquate, and complète remedy may be 
had at law." Eev. St. § 723. WMle a défendant may waiTe his 
ngbt to object to the jurisdiction, by failure to take the objection 
in due time, he is entitled, whenever he expressly claims it, as 
the défendant bas done in this case by his answer, to its bene- 
flt. The right is one involving his constitutional privilège of a 
trial by jury, and cannot be denied by the court In the prés- 
ent action the remedy granted is substantially the same as that 
which could bave been giren in an action at law, and no other 
relief could hâve been granted. Thèse facts are conclusive of the 
question of jurisdiction. It results that the decree of the court be- 
low must be reversed, and the cause be remanded to the circuit 
court with instructions to dismiss the biU as to this appellant for 
want of jurisdiction, but without préjudice; costs to be taxed 
against appeUee. 



BLACK et aL v. RBNO et al. 

(Circuit Court, B. D. Missouri, E. D. February 24, 1894.) 

No. 3,653. 

1. MOKTGAGES — Tranrpeb— Lien — Dischakge. 

Where negotiable notes secured by a mortgage duly recorded are trans- 
ferred for value before maturity to a third person, a subséquent ac- 
knowledgment of record by the mortgagee of satisfaction of the debt se- 
cured does not Impair the lien of the mortgage unless It was made 
with the knowledge or assent of the holder of the notes; and hence a pur- 
chaser of the mortgaged land is not protected by such release, though he 
purchases on the faith of it. 

2. Negotiable Instruments— Tbanspeb — Holders for Value. 

Taking notes as collatéral security for money loaned at the tlme will 
constltute the lender a holder for value of such notes. 
8. Same — Collatéral Security — Actioît. 

The recovery of Judgment against the maker of a note will not bar the 
creditor's action on other notes taken by him as collatéral security for the 
loan, so long as that judgment remains unsatisfled. 

4. MORTGAGKS— FoREOLOSUKE— InSTALLMENTS OF DBBT. 

A mortgage reclted that It was glven to secure the payment of two 
notes, one payable in flve, and the other in ten, years, with interest paya- 
ble annually; and the condition required the maker to pay "the notes 
and ail Interest that may be due thereon, accordlng to the ténor and efifect 
of said notes." Both notes and mortgage were transferred as collatéral 
security for a loan, which was not paid at maturity; and the holder 
brought suit to foreclose the mortgage, the flrst note being due and un- 
paid, and no interest having been paid on either note. Eeld; that he was 
entlûed to foreclose without waiting for the maturity of the second note. 

5. Same— Salb—Installments not tet Due. 

"Where foreclosure Is sought of a mortgage securing several notes, only 
part of which are due, the comrt will order the sale of so much of the 
land as is necessary to pay the overdue notes, leavlng th« decree to stand 
aa security for the others; or, if the land is not susceptible of division, 
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It will order tbai tl^QrWhole be sold, and that the balance of the proceeds, 
after paylng the ovérfljié iaotes, t>é pald, Into court, and held subject to Its 
ordeir, 

6 8ame— P0KCHA8HR8 SuBJKoi; TO Lten— Mabshalinq. 

Where pai?t of tUè mortgaged land bas been sold, but remains subject to 
the lien, its sale oa foreclosure will be postponed until it is sure that the 
proceeds of the resldue are not sufflclent to satisfy the debt; and a rea- 
sonable tlme wlU be glven the owner in which to satisfy any balance due 
after such proceeds are applled to the debt 

7 Samb— Lien— HoMBSTEAD. 

Where the owner of land exécutes a mortgage thereon while he is 
tmmalrried, his subséquent marriage cannot ralse any homestead right In 
the lai^ds against the mortgagee. 

8. USDRTrHWHiEN AVAILABLB AS DePBNSE. 

Wher.f a note bas been reduced to Judgment, and the amount recovered 
is nô grëater than what mlght hâve been recovered under the laws of 
the iStaté, éven If the contraet had been usurious, the question of usury 
In thé' ktflginal transaction cannot be ralsed by one who is proceeded 
against lo respect of collatéral securily glven for such note. 

In EqTrfty. On final hearing. Biïl by Robert J. Black and 
others ag^ipst John W. Reno and others. Decree for complainants. 

This Is a blU In equlty to foredose a mortgage on real estate situate in 
Pemiscot county, in this state. On the 13th day of September, 1886, the re- 
spondent W. A. Reno, then unmarried, executed his two several promissory 
notes to the co-respondent John W. Keno, eaph for the sum of $5,000, paya- 
ble to order,— the first of said notes being payable five years after date, 
und the second ten years after date; the first bearing 10 per cent, interest, 
and the second 8 per cent, interest, per annum from date,— to secure the 
payment of which the said W. A. Reno, at the time of the exécution of said 
uotes, executed and delivered to said John W. Reno a deed of mortgage on 
certain despribed lands in said county, containing about 391.63 acres, which 
Raid m6rtf âge was duly recorded In the recorder's office of said county on the 
14th dàj^ pif IJecember, 1886. The conditions of said mortgage were, in sub- 
stance, that If the said W. A. Reno should pay the çum specifled in said notes, 
and the interest due thereon, according to the ténor and effect of said notes, 
the convéykncë Should be vold, "but, If the sàld he should not be well and 
truly paid #heii same become due and payable according to ténor and effect 
thereof, the deed should remain in fuU force;" and the said John W. Reno 
was authorized to proceed to sell the said real estate, or any part thereof, 
at public vendue to the highest'bldder, at the courthouse door of said county, 
on glving 30 days' public notice, and upon such sale and payment of the 
purchase money he should exécute and dellver a deed of said property to- 
said purchflsèr, and ont of the proceeds of such sale hé should pay, first, the 
expenses of the trust, and next whatever might be in arrears and unpaid on 
said land, whether principal or Interest, and the balance, if any, should be 
paid over to said William A- Reno. To understand the last re-citation it 
should be stated that the said notes represented what was claimed by the 
parties th«reto to be the purchase money of the sale of said land from said 
John W. to William A. Reno, the said John W. being the father of said Wil- 
liam A. Thereafter, on the 26th day of March, 1889. said John W." Reno bor- 
rowed from the complainants the sum of $4,000, and executed to them his 
two several promissory notes, each for $2,500, payable In one and two years 
thereafter; and to secm-e the payment of said notes, and as a part of the 
considération of said loan, the said John W. Reno transferred them by the 
indorsement of his name thereon, and delivered the same to the complainants, 
together with said mortgage deed. Upon the maturity of said notes so ex- 
ecuted by John W. Reno to complainants, the same remaining unpaid, com- 
ptelnants instituted suit In this court: against saM John W. Reno, and obtained 
judgment thereon, June, 1891, top the sum of $4,000, with C per cent, interest 
from the 26th day pf March, 1887, and wbleh judgment was by consent of 
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parties. No part of said Judgment havlng been satlsfled, the camplainants 
instltuted thls action on the lOfh day of March, 1892, on sald notes for $5,000 
each, so held by them as collatéral security, and to foreclose sald mortgage, 
and to hâve the lands sold to satisfy the same. The bill joins, as co-respond- 
ents with the said Renos, James H. Howard and W. R. Fields, as subséquent 
iucumbrancers, or as asserting some right and interest in the said property. 
As the respondent Fields has offered no proof in support of his answer, and 
does not appear at the hearing of this cause, it Is not deemed necessary to 
malîe, in thls connection, any detailed statement relative to his défense, as 
it does not touch the merits of the controversy. After the transaction afore- 
said between the complainants and John "W. Beno, the said Reno went to the 
recorder's office in Pemiscot county, and entered satisfaction, on the margin 
of the record of said mortgage deed, as to 160 acres of said land, and thereup- 
on he took from his sald son, William A. Reno, another note for $1,800, se- 
cured by mortgage on said 160 acres of lahd. Thls was of date June 10, 
1890. This note John W, Reno negotiated to one Hunter for value received, 
on exhlbiting to him an abstraet of the tltie to sald land, showing said satis- 
faction of the mortgage to the 160 acres. Thls mortgage was foreclosed, and 
Hunter became the purchaser therennder, and then conveyed to the re- 
spondent Howard, who clalms to be a purchaser for value, without notice of 
the first mortgage. He sets up In his answer othèr matters, which are suffl- 
ciently noticed In the opinion herein. 

Harvey & Hill and J. E. McKerghan, for complainants. 
W. W. McDowell and Lubke & Muench, for respondents. 

PHILIPS, District Judge, (after stating the facts.) 1. The 
claim of respondent Howard that he sustains the relation of an 
innocent purchaser is not tenable. It is the settled nile of law in 
this state, where the land is situated, and the transaction respecting 
the mortgage was had, that where negotiable notes, like thèse, 
secured by deed of mortgage or trust duly recorded, are trans- 
ferred for value to a third party before maturity, such transfer not 
only carries the mortgage with the notes, but a subséquent acknowl- 
edgment of record by the mortgagee of satisfaction of the debt se- 
cured, or any part thereof, without the knowledge or assent of the 
holder of the note, does not alfect or impair the mortgage lien, and 
is of no efEect in favor of one buying on the faith of such release. 
Andersen v. Baumgartner, 27 Mo. 80; Goodfellow v. Stillwell, 73 
Mo. 19; Joerdon v. Schrimpf, 77 Mo. 883; Logan t. Smith, 62 Mo. 
459; Lee v. Clark, 89 Mo. 553, 1 S. W. 142; Hagerman v. Sutton, 91 
Mo. 520-533, 4 S. W. 73. 

2. Taking the notes as collatéral security for money at the time 
loaned on the faith thereof constituted the complainants innocent 
holders for value. 2 Kand. Com. Paper, §§ 456, 799 ; 1 Daniel, Neg. 
Inst. § 771; Logan v. Smith, 62 Mo. 455. Thig is especiaUy the 
rule of the fédéral courts. Carpenter v. Longan, 16 Wall. 271 ; Swift 
v. Smith, 102 U. S. 442; Sawyer V; Prickett, 19 Wall. 147; Bank v. 
Matthews, 98 U. S. 621; Oates v. Bank, 100 U. S. 246. 

3. The resort to the action at law and recovery of judgment there- 
in on the notes executed by John W. Eeno to complainants constitut- 
ed no bar to this action, that judgment being unsatisfled; and espe- 
ciaUy so when Reno is insolvent. 2 Rand. Com. Paper, § 796. The 
pledgee takes comniercial paper as a trust for the pledgor, and it 
becomes his duty to proceed to collect the same on its maturity; 
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and Ite'need nbt defer its collecWbii until tke maturity of tUe original 
debt ;id.§795. . . 

4. ît is objected that this action is prématuré, for the reason 
tîiat, by tlie terms of the mortgage deed, no foreclosure is permis- 
sible untU after tlie maturity of tlie 10-years note. Tlie first note 
and ajl tîie interest thereon were past due when this suit was in- 
stituted, and no interest had been paid on the 10-years note. If 
this action is to be postponed nntil after December 13, 1896, the 
situatiôii of the creditor is most unfortunate. It is very question- 
able ■vVhèthèr the whole security be sufficient to discharge the judg- 
ment of complainants against John W. Eeno, and it is quite clear, 
from ail the évidence and circumstances in the case, that it is not 
near adéquate, at this timè, for the rédemption of the mortgage 
debt. ÎThe principal and interest of the two notes at the end of 
10 years would amount to $19,000. The mater of the notes, as well 
as the assignor, is not only Insolvent, but the possession of the land 
and the usufruct thereof hâve paSsed from them under a junior 
incumbrànce and judgment. In such condition of the security, 
a chancelier would at least grant thç prayer of the bUl for the ap- 
pointment ofa receiver,,to secure tothe mortgagor the rentals of the 
lands in mitigation of the accumulating interest, amounting to |900 
per annujoi,; — a sum undqubtedly far in excess of the value of the 
rentals. Befqre a court' 6t equity would give a construction to the 
mortgage i)roductive of such dire results, it should certainly clearly 
appear on the face of the mortgage dèed that it was within its terms 
that the ijaortgagee should be so postponed. Of course, a court of equity 
could not, in this action, afford relief against the express contract of 
the parties. The courts universally hold that, under a mortgage 
to secure a debt payable in' instàllments, the right to foreclose arises 
on a default in any one installnlent, in the absence of any provision 
clearly interdicting the right; and there is a strong disposition 
and tendency in the courts of chancery to apply this rulè to defaults 
in the payment of annual accruing interest. 2 Jones, Mortg. §§ 
1176, 1177. They combat the proposition, often taken by counsel, 
that such interest ought not to be considered in the light of an in- 
staUment of the principal, but they assert that interest unpaid be- 
comes principal pro tanto. In Seaton v. Twyford, L. R. 11 Eq. 
591, there was a loan of £400, by way of mortgage, at 5 per cent., 
not to be called in for flve years. Judgment at law was sought by 
the mortgagor to bè enjoined. In ter alia, the chancellor observed: 

"It Is not, in my opinion, open to question tliat, if the case were taken into 
chambers for tlie purpobe of preparing a mortgage deed under such decree 
as I hâve meritioneâ, the mortgage wcrtilfl not be in the m(mt ordinary form, 
glvlng flve years to pay the mortgage. njoney, but making it a condition of 
that postponement that the interest, in tfie mean time; should be paid. The 
failure to pay the Intereét in a mortgage prepared In thé most ordinary fprm 
would felease the mortgagee from the necessity of waitlng flve years before 
he exercises such powers as amortgagiee possesses. The mortgagor wbo 
stipulâtes that he shall bave flve years to pay the mortgage money must, of 
necessity, whether It is expressed or not, undertake at the same time that, if 
he fails to do ^hat whlch is Incumbent upon him durlng the period of flve 
years to do, the' ireètrictions upon the mortgagee (that is, to wait flve years 
on the mortgagor) should ceasé." 
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See, aiso, Edwards v. Martin, 25 Law J. Ch. 284; Bank t. Chester, 
11 Pa. St 292; Richards v. Holmes, 18 How. 145, 146. 

This mortgage recites tlie two notes, — one payable in flve, the 
otlier in ten, years, with interest per annum, — and it speciûcally 
requires the maker to pay said notes, "and aU interest that may 
be due thereon, according to the ténor and effect of said notes." 
While the word "he" occurs in the conditions inadvertently instead 
of "notes," the clear meaning and import is that if the said notes, 
"when they become due and payable according to the ténor and 
effect thereof," should not be paid, the right to foreclose should at- 
tach. Thèse notes might hâve been transferred separately to dif- 
férent purchasers. In such case, would not the default in the pay- 
ment of the first note at maturity hâve been a failure to pay when 
the same became due and payable according to the ténor and effect 
thereof? The holder would hâve been entitled to foreclose, and the 
proceeds of the sale thereunder wonld be applied, first, to the 
satisfaction of the first note. Buford v. Smith, 7 Mo. 489; 
Mitchell V. Ladew, 36 Mo. 531; Huflard v. Gottberg, 54 Mo. 271. 
Construing this mortgage in the light of the whole transaction, this 
objection is overruled. 

5. We are next brought to face the question as to the character 
and extent of the decree to be rendered where the holder of ail 
the notes proceeds to foreclosure on default of the first, but before 
maturity of the last, note. In the absence of a provision in the 
mortgage that a default in the one shall render the others due for 
the purpose of foreclosure, there being no statutory régulation on 
the subject in this state, I understand the chancery rule to be 
that a decree of foreclosure will go for the amount of the debt due, 
and a sale will be decreed of so much of the mortgaged premises 
as will be suflBcient to satisfy the amount due, and the decree wiil 
stand as a eecurity for the remaining instaUments as they become 
due; but, if the property be not susceptible of division into par- 
cels without injury to the whole, it may be sold as an entirety, 
and any surplus realized beyond a sum requisite to satisfy the debt 
due will be returned into court, subject to application by the chan- 
cellor. In such case, in the conservation of the best interests of 
ail concemed in the fund, the chanceUor will at once direct its ap- 
plication to the liquidation of the deferred instaUments, with such 
rebate of interest thereon as may be just and équitable. King v. 
Longworth, 7 Ohio, 585; Peyton v, Ayres, 2 Md. Ch. 67; Brincker- 
hoff V. Thallhimer, 2 Johns. Ch. 486; Olcott v. Bynum, 17 Wall. 
62, 63; Eailroad Co. v. Fosdick, 106 U. S. 68, 69, 1 Sup. Ct 10. To 
this end the chanceUor may refer the matter to a master to re- 
port upon the divisibility of the land into parcels, and its value, 
as to whether it would be probably sufficient to so satisfy the whole 
debt, and the like; in short, the chanceUor, in the exercise of a 
wise discrétion, will, in the particular case, make such decree as, 
in his judgment, will best subserve the rights and interests of aU 
parties concerned. The évidence taken in this case obviâtes the 
necessity of a référence to a master. As the respondent Howard 
holds 160 acres of the land under the Eenos, subject to complain- 
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anta' moWg'à^, ît is equitàble'^ to direct that the portion of the 
premises çoverèd by the mortgage not claimed by him should flrst 
be sold ttndèr the decree herein; as the same is practically segre- 
gated froin the 160 acres occupièd by Howard, and that the latter 
shoulâ be sold, if necessary, to satisfy any balance due the com- 
plainàrits, afceording to résp6tideût Howard^ of course, a reason- 
able'àiné to satisfj* any balance on coniplainants' debt after sale 
of thé other portion of the premises, and also giving to him the 
right ttf élection as to whether the 160 acres shall be sold in lump 
or ]pâi*ciels. 

61'^. A. Keno being unmatried at the time of the exécution of 
the Hôtes and mortgage a,n& their transfer to complainants, there 
is ho ÎOtindation for the claiin set up in Howard's answer respect- 
ing a homestead right in Uie land arising on the subséquent mar- 
riagie of W. A. Eeno. 

7. The only remaining question of importance to be answered is 
as to the sum for which the iùôrtgage lien shall be enforced against 
the lands. The gênerai rûlé is that the pledgee of a note and 
mortgage is, on default, pérmitted to recover the full value of the 
security, holding the surplus for those having equities therein. 2 
Eand. COm. Paper^ §§ 795-797. He holds as a trustée, and should 
take atotioh against the maker, W. A. Eeno, for the whole sum due 
for the protection of John W. Eeno, and the surplus on a fore- 
closure sale, if any, after satlsfying' complainants' debt, wonld go 
in equity to the respondents, who hâve acquired ail the title and 
estate iû the land of said Eeno. Prima facie, the amount called 
for On the face of the notés executed by J. W. Eeno to complain- 
ants, to wit, $5,000, and interest, is the sum which the complain- 
ants are entitled to hâve in this action. But they reduced their 
claim to Judgment at law, and the notes became merged therein. 
If it be conceded that thé respondent Howard is not precluded by 
said judgment, is he in a position to show, as is claimed in argu- 
ment by his counsel, that a part of the considération of the notes 
executed by John W. Eeno was for usurious interest? It may be 
conceded, for the purposes of this case, that a junior incumbrancer 
has an équitable right to corne înto chancery to redeem against 
a prior lienor, and to haye the amount thereof reduced to the ex- 
tent of the usury injected into the transaction. Perrine v. Poul- 
son, 53 Mo. 309. But this respondent has not put himself in a. 
position to avail himself éven of such questionable equity. He does 
not admit the complainantsr right to any lien whatever; nor does 
he offer to redeem for the sum justly due; nor, indeed, has he 
tendered any proper issue of usury in his plea. The only and en- 
tire allégation is contained ih the foUowing hypothetical paragraph : 

"If it be true that the complainants did acqiilre or recelve possession of any 
notes describéd in the âlleged, mortgage of said lands by William A. Reno to 
John W. Reno, yet this défendant avers that complainants did so acquire pos- 
session of said notes and mortgage by virtue of an illégal and usurious trans- 
action, and: rot in good faitli or for value." 

What transaction, aûd how was it usurious? This is a mère 
Statement of a conclusion, and not the statement .of an issuable 
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façt. It is slander without the actlonable words. Beyond ail 
this, "the purctaser of an equity of rédemption cannot set up usury 
as a défense to a bill brought for foreclosure, especially if the mort- 
gagor bas himself waived the défense." De Wolf v."^ Johnson, 10 
Wheat. 367. Furthermore, this being a contract made and to be 
performed, as appears on the face of the notes, in the state of 
Tennessee, it is to be judged of by the statutes of that state 
respecting usury. De Wolf v. Johnson, supra. The Code of Tennes- 
see (section 2707) provides that "a défendant sued for money may 
avoid the excess over légal interest by a plea setting forth the 
amount of the usury;" and foUowing sections require that the plea 
shall be verifled by alSdavit, etc. The Code permits recovery for 
the principal debt with 6 per cent, interest, and that is precisely 
the amount for which complainants obtained judgment in the ac- 
tion at law against Eeno, and this is the amount the decree herein 
will direct to be paid to complainants. Decree ordered for com- 
plainants, conformably to this opinion. 



BROOKS et al. v. EAYNOLDS. 
(Circuit Court of Appeals, Sizth Circuit December 24, 1893.) 

No. 110. 

1. Wills—Consteuction~Tkust8— Nature of Bstatk. 

A devise to an exécuter in trust to apply and expend the income for 
tlie beneflt of testator's son, "Oassius, and liis famlly," makes the 
"family" a beneficiary as much as the son, and he bas no power to di- 
vert from the other members thereof the portion properly applicable for 
thelr benefit 

2. Same— ComciL. 

This construction is not affected by an item in a codicil, inserted ex- 
pressly to clear up a contradiction as to the time when the expenditiure 
shall cease, and providing that "the income which Is to be expended for 
the benefit of my son, Cassius, and his family, is to be so expended for 
his benefit only until the time arrives for the final distribution," for the 
words "for his benefit" obviously refer to him as the head of the family. 
8. Same — Trust for Maintenance and Support— Rights dp Creditobs 

A devise to an exécuter in trust directed him to expend one-half the 
net income "for the beneflt of my son, Cassius, and his family," (Cassius 
being a spendthrift,) or, in the executor's discrétion, to pay any part 
thereof to Cassius in cash; the children of the "family" to be educated 
and maintalned "on a scaJe comporting with their condition and ranlc 
In Ufe;" and If, In the executor's judgment, the entire half of such in- 
come could not be tlius expended judiciously, the surplus to be held in 
trust so that it might be applied, as the executor might deem best, for 
the benefit of "Cassius and his family." 'Held, that this was a gift for 
the mère maintenance and support of Oassius and his family collectively, 
and Cassius had no separable interest in such Income, which coxild be 
subjected by his creditors. 55 Fed. 783, reversed. 
4 Same— DiscKBTioN dp Trustée. 

The fact that the executor was also glven a purely Personal discré- 
tion to invest any part of the surplus income "for the beneflt of Cassius," 
to be expended for his beneflt alone, or paid to him in such amounts as 
the executor might deem best, gave Cassius no Interest, which his cred- 
itors could reach, In any part of an existing surplus, when the executor 
had not In fact invested any part thereof for Cassius alona 
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8. BAM%rrCO»STBU<?TION OF StATUTB. 

The Ohlo statnte glvlng Judgment debtors an action to reach équitable 
and other interests which are not subject to levy, (Ber. St. § 5464,) be- 
ing a part of the Code of Civil Procédure, should not be regarded as deal- 
ing "wltïi substttntlve laws of property, but merely as extending the 
remedy of creditors to property interests not subject to selzure by exé- 
cution, on account of the narrowness of tbe common-law writ; and It 
givës no rlght to subject incom© held in trust for mère maintenance and 
support, and in which the debtor has no vested Interest. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio, 

Creditoifs' bill flled by F. A. Kaynolds against Cassius B. Hanna, 
Hattle I* Hanna, his wife, and J. Twing Brooks, executor and 
trustée of the estate of Eobert Hanna, deceased. The bill was 
based upon the claim that Cassius B. Hanna had, under the wUl 
of his father, Robert Hanna, an estate for Ufe, which might be sub- 
jected to the payment of his debts, in an undivided one-half of the 
real and personal property devised and bequeathed by the will in 
trust to J, Twing Brooks, the executor. On final hearing the cir- 
cuit court held that Cassius B. Hanna had an équitable interest 
in an undivided one-fourth of the income. 55 Ped. 783. Both 
parties appealed; plaintiff contending that Cassius had an undi- 
vided half interest which the plaintiff might subject to the pay- 
ment of his judgment, and the executor and trustée insisting that 
Cassius had no interest or estate under the will capable of being 
subjected by the plaintiff. The decree is now reversed and re- 
man^ed, and a pétition for rehearing dismissed. 

thê appellee, F. A. Raynolds, recovered, In 1888, a judgment In a court 
of law for $44,941.60 against Cassius B. Hanna and his wife, Hattie L. 
Hanna. An exécution issued, and has been returned nuUa bona. TJpou 
thls footing this bill was filed to subject an alleged équitable interest aris- 
Ing uh'dér certain trusts created by the will of Robert Hanna, father of 
OasslUs. The executor, J. Twing Brooks, dénies that Cassius Hanna has 
any estate Or interest under the wUl of Robert Hanna which may be sub- 
jected, 'by his creditors. The circuit court held, on final hearing, that 
Cassius had an équitable interesit, until the final distribution of the estate 
of Rotiert Hanna, in an ufldivided one-fourth of the net income thereof, 
which might be subjected to the payment of the complainant's judgment. 
Both parties appealed; the complainant contending that Cassius has an un- 
divided half interest in the income which may be subjected by his cred- 
itors; Uïè executor Insisting that he has no interest under the bill which can 
be subjected by complainant. 

The clauses of the will which bear upon the questions for considération 
are thèse: 

"Item 4. Excepting the household articles devised to my wife in foregoing 
item three, I devise and bequeath to my executor hereinafter named, in trust 
to t>e dispose* of by hlm as hereinafter provided, ail my property, real and 
Personal, of any and every description, wherever the same may be situated, 
and however my interest or tltle in the same evidenced; I hereby giving my 
sald executor fidl, ample, and complète power to manage, direct, and control 
the same, and every part thereof, according to his own best judgment and 
discrétion; also, to rent, sell, or Improve the whole, or any part, of my real 
estate, and in such manner, and upon such terms and conditions, as he 
may think best, and, in case of sale, either at public or at private sale, 
as he may deem best, and to make, exécute, and deliver deed or deeds iu 
f ee for the same. I also hereby authorize and empower him to dispose of, 
whenever, in his judgment, it will be best for my estate so to do, any and ail 
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of my Personal property, stocks, bonds, chattels of every kind, either at 
public or private sale, and to invest, and from time to tlme relnvest, in 
such manner, and in such property, whether real or personal, as he may deem 
best, the proceeds arising from the rent or sale of my real, and| the income 
or sale of my personal, estate; and, in case of purchase of real estate by 
him as aforesaid, I direct that the title to the same be taken to himself 
as executor and trustée of my estate,— it being my wish and purpose to in- 
vest my executor hereinafter named with power to manage and control my 
entire estate according to his own judgment and discrétion, the same as I 
could do myself, if living, and subject only to, and be restralned by, the 
spécial limitations herein Imposed and expressed by me." 

"Item 7. I hereby authorize and direct my executor, as soon as convenient 
after my death, and in case my son, Cassius, shall so request, to purchase 
a home for him at a cost not to exceed twelve thousand dollars, taking title 
to himself as executor and trustée as aforesaid, the same to be kept as 
and for a home for Cassius, free of rent, so long as he desires so to occupy 
the same; but in the final settlement of my estate, as hereinafter provided, 
I direct that the money expended by my executor in Insurance, taxes, and 
assessments on the home so occupied by Cassius, together with six per cent. 
interest per annum on the cost of said home for the time it shall be so occu- 
pied by him, shall be deducted from the amount that is to be pald to Cassius 
or his children, as is hereinafter provided, or. If my said executor shall deem 
it best to deduct the amount of said annual Insurance, taxes, assessments, 
and Interest from the annual Income that is to be pald to Oassius or his 
children, as hereinafter provided, he Is hereby authorized and directed so 
to do. 

"Item 8. So far as the same Is practical, in conformity with the other provi- 
sions of this wlU, I désire the income of my estate each year to be applied 
as foUows: First, to the payment of taxes, Insurance, assessments, and re- 
pairs that may be levied or become necessary to be made on any part of 
my estatei together with the necessary expenses of the administration of the 
same, includlng the compensation hereinafter provided to be pald to my ex- 
ecutor. Secondly, to the payment of the annuity of two thousand dollars 
hereinbefore provided for my wife, Harriet A. Hanna. Thirdly, after the 
payment of the items hereinbefore mentioned, I désire the remainder of the 
yearly income or increase of my estate that shall be colleeted or rèceived to 
be divided into two equal parts, one part to be expended by my said executor 
for the beneflt of my son, Cassius, and his family, so long as he (Cassius) 
shall live; or, in case my said executor deem it proper and best, but in no 
event otherwise, he may pay the whole or any part of such portion of the 
yearly income of my estate (subject, however, to the déduction hereinbefore 
provided to be made of Insurance, taxes, assessments, and interest on the 
cost of the home to be provided for him as mentioned In item 7) to my son, 
Oassius, In cash. The other of the said equal parts of which the net yearly 
income of my estate is to be divided as provided in thIs section I direct 
my executor to expend for the beneflt of the children of my deceased daugh- 
ter, Arrlal T. Whitaker, in such manner that each of the children shall hâve 
an equal and the same portion of said part with the other. In case any of 
said children of my daughter, Arrlal, should die without issue before the 
final division of my estate, then the share of the income of my estate of 
such child or children so dying shall be divided between the other children 
of my daughter, Arrlal, or the issue of them, they in such to take per 
stirpes and not per capita; and in such case any of the said children of 
my daughter, Arrlal, should die before the final distribution of my estate, 
leaving Issue, I direct that the share of the Income of my estate which 
should be coming to such child of Arrial if llving shall be paid to the issue 
of such child, share and share alike; and I hereby authorize my executor to 
pay In cash, if he shall deem best, the whole or any part of such share 
of the Income of my estate as may be due to each of the children of my 
daughter, Arrial, as aforesaid, he to take, in such case, the receipt of the 
guardian or such other person who, for the time being, may be charged with 
the care or custody of said children, or either of them, for any payment so 
made; and in the expenditure of income for the benefit of my son, Cassius, 
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and his fanjUy, as well as for the children of my daughter, Arrial, i désire 
my exect|,toi? ïo itave In vleiv the maintenance and éducation of my grànd- 
childreif on a,ëcale ëomportîng wlth thelr condition anC| rank In life; and.It 
in the jûdgmebt of my sald exécutOr, the net annual Income of my estâte, 
as above descrtbéd, c^nnot ail be properly and judlclally expended or ad- 
vanced to Cas^lllà and his faraily and to the children of Arrial, as herein- 
before descrlbed,' I authorlze and direct my exécuter to Invest such surplus 
as may remaln afier wliat he deems a reasonable expendlture has been made 
for the beheflt of tlie child or grandchlld who would be entitled to It under 
the, forçgoirig plan of distribution. 

"Item 9. I wlU and direct that my exécuter shall continue to control and 
manage my estate, and dlstrlbute and invest the annual income of my estate, 
as herëinbefore provlded, frohi year to year, untll the youngest child of 
my daughter, Arrial, then llvlng. shall corne of âge, or until such further 
perlod as, In his opinion, the welfare of my son, CassiUs, or of my grandchil- 
dren, WÎH be thereby promoted, and whenever it shall so seem prudent to 
my exectitor, but in no event until then. I authorize and direct him to divlde 
and distribute the whole of my estate among my grandchlldren, share and 
share allke, to each that may be living at the time of such distribution, or 
if, beforô suCh final distribution, any of my said grandchlldren shall hâve 
died leaving issue, the issue of such deceased grandchlld shall take the share 
that would be due to such grandchlld if he or she were living, share and 
share allke. And I hereby authorize my executor, if at any time it shall seem 
sultable and prudent to him, to advance any portion of the final share of 
my estate to either of my j^andchildren that would be due to them under the 
plan of distribution hereln provided, and in such final settlement I direct my 
said executor to invest a portion of the sliare herëinbefore provided for each 
of my grandchlldren in a home for such grandchlld. In which said child, 
shall bave a llf e estate, with the remainder to his or her heira, it being my 
wlsh and purpose that each of my sald grandchlldren shall be secured in a 
home beyond aiiy contingeacy dnring the perlod of his or her life; provided, 
however, that stieh final distribution of my estate shall in no event be 
made during the Ilfetime of my wife, Harrlet A. Hanna, nor shall ad- 
vances be made to my grandchlldren, as herëinbefore provided, to such an 
extent as to lïnpàlr the annuity of two thousand dollars which Is to be 
paid to my 'wlf(e as aforesald: and provided, further, that before any such 
advances àte ràade, or before any advances are made as hereinafter pro- 
vided may be made, to my son, Casslus, for the beneflt of himself and 
his children, ard in any event before the final distribution of the principal 
of my estate, as aforesaid, shall be made, I wlsh and direct my executor to 
ascertain the amount of advances of money I shall hâve made during my 
Ilfetime to my son, Oassius, in excess of what I shall bave made to my 
daughter, Arrial, or to her and to her children together, and deduct the 
amount of such excess as it may exist at the time of my death (interest at 
the rate of six pei* cent, per annum beIng added thereto from the time of 
my death) from the sum total of my estate, which amount so deducted shall 
be divided equally between the children of my daughter, Arrial, and their 
issue, per stirpes, it being my wlsh thus to equalize, between my children and 
the descendants of each of them, the benefits of my estate. 

"Item 10. In order to encourage my son, Cassius, to habits of business 
and economy, and to acquire a proper regard for property and its value, I 
héreby authorize my executor, in ciase he shall deem it prudent and proper so 
to do, but in no event otherwisé, to make advances from the principal of 
my estate to my son, Cassius, for the l)eneflt of himself and his family, in 
such amounts and at such times as to him, my said executor, shall deem it 
prudent and safe; but in no event shall such advances be made to such 
an extent as to impair the annuity herein provided for my wife, nor shall 
they be so great in amount as, combined wlth the excess of advances made 
to him during' my Ilfetime over those made by me to my daughter, Arrial, 
or to her and her children together, (Interest from the time of my death belng 
added thereto at six per cent, per annum,) would amount to one-half the prin- 
cipal sum of my estate, and provided that the amount of any advances, as 
aforesaid, that may be made to my son, Oassius, by my said executor, shall be 
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deducted by my sald executor from the amount that would be due to tUe chil- 
dren of my son, Oasshis, under the forègoing plan of the final distribution of 
my eatate mentionéd in item nine of this, my wlll." 

Also the following items of the codiell to said wlll: 

"Item 1. Believing it to be for the best interest of my estate, and of ail 
those who are, or may be, Interested in the same, I do hereby revote, cancel, 
and annul the whole of Item 10 in said will, beginnlng with the words, 'In 
order to encourage;' and ending with the words, 'item nine of this, my will;' 
and I hereby déclare said item ten, (10,) and every part thereof, to be no 
longer ahy part of my said last will and testament 

"Item 2. In order to settle deflnitely, and make forever free from dispute, 
that portion of item eight (8) of my said last will whlch relates to the divi- 
sion and distribution of the annual net income of my estate, I hereby déclare 
it to be my wish and will, and I do hereby accordingly direct, that the one- 
half of sald yearly net income which is to be expended for the beneflt of my 
son, Cassius, and his family, Is to be so expended for bis beneflt only untll 
the time arrives for the final distribution of my estate which shall be made 
tmder the provisions of said will; and to this extent are the words in said 
wlll directing said portion of income to be expended for his benefit, 'so long 
as he (Cassius) shall live,' to be modifled and controUed; also, that the one- 
half of the said annual income which is to be expended for the beneflt of 
Cassius, as aforesaid, shall, until expended or otherwtSe disposed of, as pro- 
vided in said item, be held and kept by my said executor in his possession 
in trust, to the end that the same muy be applied as my said executor shall 
deem best, and not otherwise, for the benefit of my son, Cassius, and his 
family; also, that any portion of said share of income which may be in- 
vested for the beneflt of Cassius shall likewise be held and kept in his pos- 
session in trust by my said executor, the same to be expended for Cassius* 
benefit, or paid to him at such time, and In such amounts, as he (my said 
executor) may deem best, and not otherwise. 

"Item 3. TJnless my executor shall hâve sooner made a final distribution of 
my estate under the powers granted in my said will, I hereby will and di- 
rect that such final distribution be made as soou as may be after the death 
of my son, Cassius, provided at that time the youngest child of my daughter, 
Arrial, then living, shall hâve reached the âge of majority." 

"Item 5. In event that my son, Cassius, should bave no children living, nor 
grandchildren living, at the time of the final distribution of my estate, as pro- 
vided in my said will, I direct my executor to retain in his own custody and 
possession one-half of the whole estate as It may then exlst, and hold the 
same In trust so long as Cassius may live, giving to Cassius so much of the 
annual net income of said one-half as he may deem best, and at tbe death 
of Cassius said one-half of my estate so retained and held to be by said 
executor distrlbuted per stirpes among the children and grandchildren of my 
daughter, Arrial; the other half of my estate, in the event spoken of In this 
item, to be divided between the children of, and grandchildren of, my de- 
ceased daughter, Arrial, In the manner set forth in my will, whenever such 
final settlement shall take place." 

There was évidence submitted from which it appeared that the testator's 
famUy, at the making of his will in 1876, and of the codicil in 1881, consisted 
of his wife, his son, Cassius, and three children of a deceased daughter, 
Arrial. Cassius was himself a man of family, consisting of a wife and two 
children. The testator's widow was amply provided for by provisions of 
the will unnecessary to be stated. Before the institution of this suit she died. 
Cassius, his wife and two children, are living, as Is also the case with the 
three children of Arrial. At the date of the will, Cassius was a man of 
spendthrift habits, and hopelessly involved in debt. Item 10 of the will, 
when read in connection with item 1 of the codicil, made five years later, and 
shortly before the death of testator, indicates the habits and financial con- 
dition of Cassius, and that at the later date his father had despaired of his 
reformation. The large debt due to complainant, Kaynolds, had been in- 
curred when the codicil was drawn. There was évidence, independent of 
the intimations found In the will and codicil, that the testator was fuUy 
aware of the bankrupt condition of Cassius and his want of business habits. 
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F^ncîâ ij; Ttïng and J. ^'fm. Bai,.fp^ 

ijstiep, Cictëy, Carr & Goff and ïiawrence Maxwell, Jr, for de» 
fendants. 

Before TÀFT and LURTON, CSroult Jndgea, and SEVEBENS, 
District Judge. 

Aftër stating the facts, the opinion of the court was delivered 
by LUETOîf, Circuit Judge. 

The charabter of the interest which the judgment debtor, Cas- 
sius Hanna, bas in the trust founded by bis father, dépends upon 
the true construction 6f his will. That he bas no interest wbat- 
ever in the corpus of the estate is conceded. Whaterer interest 
he bas is limited to the one-half of the income of the fund devised 
to the executor, Brooks. The other balf of the income is whoUy 
devoted to the children of the testator's deceased daughter, Arrial. 
Whether Arrial's cbildrea take vested interesta in their balf of 
the income, or meft*ely a support and maintenance out of the in- 
come, is wholly unimportant. The trusts in behalf of Cassius and 
the chUdren of Arrial are distinct The one in no way dépends 
upon the other. The terms of the will creating them are not iden- 
tical. The conditions surrounding the testator wben he made his 
vfill, calculatéd to aid in the interprétation of bis intent as to Cas- 
sius, were so différent from those bearing upon bis purpose as to 
the children of Arrial, that the character of the one trust would 
not materially aid in the interprétation of the other. Two riews 
are presented by tbe leamed counsel for the créditer as to the 
true construction of so much of the will as relates to tbe interest 
of Cassius in the income: 

The first is that raised by the error assigned by complainant, 
Kaynolds, on bis cross appeal, to wit, that tbe interest of Cas- 
sius extends to the wbole of one-half of the income, and not one- 
fourtb, as ruled by the circuit court. This position excludes the 
"famUy" of Cassius from ail status as beneflciarles. Such a con- 
struction would operate to make for the testator a new will. "Cas- 
sius and bis family" are distinctly made the beneficiaries as to 
one-half of the income. There is just as much autbority for exclud- 
ing Cassius as a beneflciary as there is for excluding those wbo 
are designated as "bis famtly." This is not a bequest to Cassius 
for the beneflt bf bis family, or to bim as a parent for tbe purpose 
of educating and maintaining bis children. It does not fall with- 
in the principle of Hadow v. Hadow, 9 Sim. 438, or Browne v. Paull, 
1 Sim. (N. S.) 92. Those cases involved legacies to a parent for 
the purpose of maintaining and educating children. They were 
decided upon the ground, as stated by the vice chancelier in Browne 
y. Paull, "that when, during the minority of a child, the interest 
of such ohild's legacy is directed to be paid to tbe parent, to be 
applied for br toWards its maintenandè, there the direction as to 
the application iS a meje charge for the beneflt on what is substan- 
tially a gift to the parent subject to such charge." See, also, Peiv 
ry, Trusts, §§117, 118, and cases cited. 

In those cases the parent was held bound to furnish reasonable 
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maintenance and support, but was held entitled to any surplus of 
income. Neither furnishes the slightest authority for supposing 
that, even in regard to trusts of that kind, the parent could hâve 
appropriated, or, a fortiori, a creditor of the parent, the fund to 
his own use and purposes, without maintaining the children. The 
wife and children could, in equity, enforce its proper appropriation. 
Chase v. Chase, 2 Allen, 101; Raikes v. Ward, 1 Hare, 445. 

In this case we are dealing with a devise, not to Cassius, charged 
with a trust, but to the défendant Brooks, who is to apply and ex- 
pend the income for the benefit of "Cassius and his family." The 
intent of the testator with respect to the children of the "family" 
is most plainly impressëd as a trust, to be executed by the trustée, 
by the clause of the fourth item where, in regard to the expendi- 
ture of the income, the testator déclares that "in the expenditure 
of income for the benefit of my son, Cassius, and his family, as well 
as for the children of my daughter, ArriaJ, I désire my executor 
to hâve in view the maintenance and éducation of my grandchil- 
dren on a scale comporting with their condition and rank in life." 

The power, at the discrétion of the executor, to pay over the in- 
come in cash to Cassius, would, if exercised, hâve made Mm a sub- 
trustee, and accountable certainly for the maintenance and support 
of the others who composed his family. That power has, however, 
never been exercised. The discrétion of the executor as to wheth- 
er he will do so, or himself expend the fund, is not subject to judi- 
cial control. 

But it has been pressed upon us that the second item of the codi- 
cil, in express terms, déclares that this income is to be expended 
for the "benefit of Cassius only," and that this change was made, 
"as announced by the testator himself, to settle deflnitely what 
might otherwise be a ground of dispute between beneflciaries." If 
the whole of the item is read together, it will be most apparent 
that the testator was dealing with the question as to the duration 
of the scheme for the distribution and expenditure of the annual 
'income. Item 8 of the will had directed that the one-half of the 
net income of the estate should "be expended by my said executor 
• for the benefit of my son, Cassius,' and his family, so long as he 
(Cassius) shall live." By item 9 of the will the executor is di- 
rected to continue to control and manage the estate, and distribute 
the income as before directed, "until the youngest child of Arrial 
then living shall come of âge," when he is directed to divide and 
distribute the whole of the estate among the grandchildren of the 
testator, share and share alike, etc. The same clause gave to the 
executor the power to postpone this division "if, in his opinion," 
the welfare of his son, Cassius, or of his grandchildren, should be 
thereby promoted, until such timeas he should think "prudent," 
"but in no event until then." 

By another provision of the same item a distribution might be 
hastened by advancing to any grandchild a part, or the whole, of 
the share to which such grandchild should be entitled, provided 
such advancement should be deemed suitable and prudent to the 
executor, and subject to the further provision that the final dis- 
v.59F.no.9— 59 
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tribution should not Ibe hastened sp as to occup before the death of 
the testator's widow, nor advancements made to individual grand- 
cMldren during bep life: wMcli would impair or affect the annuity 
provided for tbe widow. Thus, by item 9, the final distribution 
of the estate might be made, in the discrétion of the executor, at 
any time after the death of the widow, or at the arrivai at âge of 
the youngest daughter of Arrial, or any time thereafter, if the ex- 
ecutor saw fit to postpone it; but by item 3 of the codicil a final 
distribution was required at the death of Cassius, provided the 
youngest child of Arrial was then of âge. 

When such final distribution should occur it would, of course, 
terminate the trust for the beneflt of "Cassius and his family" out 
of the income. This distribution jnight occur before the death of 
Cassius. Yet, by item 8 the income was to be distributed so long 
as Cassius should live. This was a contradiction. This is the 
doubt settled by item 2 of the codicil. 

To make clear the duration of this expenditure for the beneflt 
of Cassius and his family, the testator, by the codicil, declared 
that "in order to settle definitely, and make forever free from dis- 
pute, that portion of item eight (8) of my said last will which re- 
lates to the division and distribution of the annual net income of 
my estate, I hereby déclare it to be my wish and will, and I do 
hereby accordingly direct, that the one-half of said yearly net in- 
come which is to be expended for the beneflt of my son, Cassius, 
and his family, is to be so expended for his beneflt only until the 
time arrives for the final distribution of my estate shaU be made 
under the provisions of said will; and to this extent are the words 
in said will directing said portion of income to be expended for 
his beneflt 'so long as he (Cassius) shall live' to be modifled and 
ControUed." 

The testator obviously meant that this income "is to be so ex- 
pended for his beneflt only until the time arrives for the final dis- 
tribution," as flxed by item 9 of his wîU. "Only" qualifles the dura- 
tion of the expenditure for "his beneflt," and should be so punc-- 
tuated and read. The words "for his beneflt," in same clause, refer 
to him as the head of his family, and are not intended, when read . 
with the context, to limit the beneflt of the expenditure to him 
personally. 

We are, upon thèse considérations, clearly of opinion that the 
"family" of Cassius are express objects of the testator's bounty, 
and hâve the same interest in the income that he has. 

The second proposition as to the construction of the wUl is pre- 
sented by a most learned and able opinion by the circuit judge 
who heard the case below. The view taken by the judge is com- 
prehended in his conclusion that "there is nothing to indicate that 
it was the intention of the testator to limit and confine the applica- 
tion of thé trust fund to the personal support of the designated 
beneflciaries; on the contrary, it clearly appears that the provision 
was for their gênerai benefit." He also thought that, in a case 
where the income was applicable to the "gênerai benefit" of the 
cestui qui trust, the interest of each was separable and appor- 
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tionable, and was such an interest as could be subjected by cred- 
itors of any of tbe beneflciaries. As to the method of apportion- 
ment he said: 

"How the trust fund In question ebonlâ be dlvided between Cassius and 
his cMldren is a matter not free from doubt or difflculty. Taking an 
équitable view of it, the apportionment should tie made between them so as to 
assign or aiiot one-half thereof to Cassius, and one-half to his children, thus 
making Cassius' share from the net yearly income of the estate one-fourth of 
the whole." 

We find ourselves unable to adopt thèse conclusions. If the 
interest of Cassius is apportionable, and is subject to attachment, 
then a fortiori it must be one which is aliénable. If aliénable 
and attachable, then it must be one which he could anticipate. If 
an interest of the foregoing character, then what is there to pre- 
vent Cassius from demanding his proportion from the trustée in 
cash, and enforcing his demand by suit? If he has an interest of 
that kind, then each of those composing "his family" hâve a like 
interest, and a like right of anticipation, and a like right to alien, 
for we hâve already decided in the foregoing part of tMs opin- 
ion that each person composing his family had an equal inter 
est in the bounty of the testator with Cassius. When this -wilL 
was made, Cassius was hopelessly in debt. He was flnancially 
worthless, a conflrmed spendthrift, and unable to appreciate the 
proper use of property or its value. This state of things was well 
known to the testator when he made this wUl. Yet Cassius was 
his son. He could not ignore his obligation as a father. Cassius 
had a wife and two sons. Thèse were objects worthy of the tes- 
tator's bounty, and their condition doubly appealed to his affection 
and his duty. If he gave to Cassius a child's part of his estate, 
he threw it to his creditors. Every word and Une of the will in- 
dicates that it was written with a view to the déplorable situation 
of his son and the helpless dependency of that son's family. Thèse 
attending circumstances may, and ought to, be taken into considér- 
ation in ascertaining the intent of this testator. "The interpréter 
may place himself in the position occupied by the testator when 
he made his wiU, and from that standpoint discover what was in- 
tended." Blake v. Hawkins, 98 U. S. 315. That the dominat- 
ing purpose of the testator in founding this trust was to provide 
for the support and maintenance of "Cassius and his family" col- 
lectively seems to us clear when we read the will by its four cor- 
ners, in the light of the circumstances under which it was made. 

It is hardly necessary to observe that if this was a simple gift 
of the interest or income of this fund, with no other limitation or 
qualification than that it was "for the beneût of Cassius," it would 
give to Mm a vested interest in the income. A gift "for the bene- 
flt of another" would be a mère gênerai expression of the motive 
of the testator, and would impose no obligatory limitation upon 
the manner of enjoyment. Apreece v. Apreece, 1 Ves. & B. 364; 
Dawson v. Heam, 1 Russ. & M. 606; Ford v. Batley, 17 Beav. 303; 
Yates V. Compton, 2 P. Wms. 308; In re Skinner's Trust, 1 Johns. 
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& H. 102; In re Sanderson's Trust, 3 Kay & J. 497; Henson v. 
Wright, 88 Tenii.,507, 12 S. W. 1035. 

In the case last cited the devise was to a trustée of land. The 
trustée was directed to hold said lands "for the heneflt of said W. 
A. Hamilton only, and to account to him for the rent or yearly is- 
sues of said land," "for the only proper use and benefit of him (the 
said W. !A. Hamilton) for and during his natural life." The trus- 
tée andi heneficiary united in a conveyance ôf the lands for the 
life of said Hamilton, there being a valid devise over to others at 
his death. This conveyance was sought to be set aside upon the 
ground thàt the trust was one for the maintenance and support 
of the beneficiary, and that the power of aliénation was therefore 
withheld by implication, as répugnant to the purposes of the tes- 
tator. The Tennessee court said: 

"Thèse wordsdo not Umlt the interest of the cestui que trust to a sup- 
port and maintenance, or déclare the object of the trust to be to màke pro 
vision for his support. They only operate to déclare a distinct trust for the 
sole and only 'béheflt' of Hamilton during his life. A trust may be so 
created that no interest vests in the beneficiary,— as, when It is llmited to 
the support and maintenance of the beneficiary, and he is prohibited from 
aliénation or anticipation; so, when the income Is to be paid over only in 
the discrétion of the trustée, or when It can only be applied for a spécial 
uB«» such as éducation or support. In ail such cases the purposes of the 
trust would obvlorsly be defeated if the beneficiary could assign or alienate. 
But whenever the absolute équitable interest is vested in the cestui qun 
trust, and there is no prohibition upon his poWer of aliénation, the incidents 
of ownershlp attaich, and the Interest Is assignable." "It is difflcult to see," 
said the court, "how this trust would be breached by an assignment of the 
rents accrued or to a.ccrue. Thèse rents would, in such case, hâve been ap- 
plied to the 'orily use and beneflt' of the beneficiary, just as effectually as 
If pald tnto his hands." 

But hère we find the words, "for his beneflt" qualifled, and di- 
rection given as to how it should be used "for his beneflt," — how 
expended and applied. The subséquent limitations which operate, 
read in the light of the surroundings under which the will was 
made, to so qualtfy this gift as to eut it down to one for mainte- 
nance and support, are found when we consider thèse circumstan- 
ces: 

(1) The income was not to be paid into the hands of Cassius, 
save in the absolute discrétion of the trustée, but was to be "ex- 
pended" by the trustée, 

(2) It was not to be expended on Cassius, or for his exclusive 
beneflt, but for "the beneflt of Cassius and his family." The "fam- 
ily," as a distinct unit, was in the mind of the testator, and the 
"family," of which Cassius is a member and the head, as an ob- 
ject of the testator's anxious care, is made the récipient of his 
bounty. Upon this "family" ths income is to be "expended." Look- 
ing to the condition of Cassius, the relation he bore to the testa- 
tor, the natural affection of the grandïather for the children of 
his son, and their utter helplessness, we can read no other meaning 
than that, by the requirement that the income shaU be expended 
for the beneflt of that son and the family of that son, the testator 
meant that the expenditure should be for the support and mainte- 
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nance of that family as a family, and the support and maintenance 
of that son as a member of tliat family. 

(3) The direction that the children of this family shall be edu- 
cated and maintained "on a scale comporting with their condi- 
tion and rank in life" supports this view. 

(4) The language of the testator reposes in the exécuter a dis- 
crétion as to whether the whole, or only a part, of the income 
shall be expended for the benefit of Cassius and his family. The 
will is explicit as to this, and is in thèse words: 

"And If, in the judgment of my sald executor, the net annual income of 
my estate, as above described, cannot ail be properly and judlciously ex- 
pended or advanced to Cassius and his family and to the children of Arrial, 
as hereinbefore described, I authorize and direct my executor to invest such 
surplus as may remain, after what he deems a reasonable expenditure bas 
been made, for the benefit of the child or grandchild who would be entitled 
to It under the foregoing plan of distribution." 

As to this surplus a further direction is given in the second item 
of the codicil, by which it is provided that the one-half of the in- 
come to be "expended for Cassius and his family" "shall, until ex- 
pended or otherwise disposed of, as provided in said item, be held 
and kept by my said executor in his possession in trust, to the 
end that the same may be applied as my executor may deem best, 
and npt otherwise, for the benefit of my son Cassius and his family." 

This is applicable to any surplus of income in the hands of the 
executor. It is to be "kept" and applied as the executor may 
deem "best, and not otherwise," for the benefit of Cassius and his 
family; that is to say, it is to continue income, and subject to the 
same trusts. Thus, the larger income of one year will help out 
the shorter receipts of another, The needs of one year may greatly 
exceed those of another, and provision is made for this possible 
condition by giving the executor direction to keep such surplus 
income for such use and purposes as may require it. Under item 
8 of the will the executor had been required to invest any surplus 
"for the benefit of the child or grandchild who would be entitled 
to it under the foregoing plan of distribution." Counsel for com- 
plainant, Eaynolds, read this as if it were a direction that unex- 
pected income should become the exclusive property of Cassius, 
and that this interest was to be invested for Cassius, and that this, 
at least, they might reach as subject to his debts. The better 
opinion, looking alone to that item, would seem to be that the 
testator had no such meaning; that the phrase, "for the benefit of 
the child or grandchild," entitled to such income "under the fore- 
going plan of distribution," was a mère direction that the half 
which was intended for the children of Arrial should be invested 
for their benefit, while the other should be invested for the like 
benefit of those entitled to it. But, however this may be, there 
has been no such investment. There has been, and is, an unex- 
pended balance of income. This the executor holds in trust, as 
directed by item 2 of the codicil, already quoted. 

By the concluding clause of this last referred to item the exec- 
utor is given power, if he shall so choose. to invest the surplus in- 
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corne ''for' the benefit of Cassius," to likewise hold and keep such 
invested balance in trust, "the same to be expended for Cassius' 
beneflt, or paid to him at such times, and in such amounts, as he 
(my said execntor) may deem best, and not otherwise." 

Until he has exercised this discrétion, and invested the excess 
for the beneflt of Cassius, no interest has vested in him under this 
power. 

Looking to both item 8 of the will and item 2 of the codicil, we 
concludè: 

(1) That the executor oiay use his reasonable discrétion as to 
Whether the whole pf the income shall be annually expended. 

(2) That, if he does not deem it judicious to expend the whole, 
he may retain in trust such surplus as unexpended income, to be 
used afterwards by him as income for the maintenance and sup- 
port of Cassius and his :^amily. 

(3) That in his discrétion he may invest such surplus income for 
the '*benefit of Cassius," thus deToting it exclusively to his beneflt. 
This power to direct surplus to the exclusive beneflt of Cassius 
ia nôt an imperative trust, is purely discretionary, and cannot be 
controlled. 

(4) No such power has been exercised, and there is no fund in- 
vested exclusively for the beneflt of Cassius, and therefore no ques- 
tion before us as to the rights of his creditors in such an event. 

We hâve, then, a case where the trust is for the maintenance and 
support of Cassius as one of the "family," coUectively the objects 
of the testator's bounty. Under such a trust, Cassius has no such 
vested separable interest as can be reached by his creditors. That 
which is given to him is not the income of the fund, or any separa- 
ble part of the income. The trust, apart from the absolutely dis- 
cretionary powers of the executor, is for his maintenance and sup- 
port. This is ail that he can compel the executor to fumish. Nei- 
ther can he, as a matter of absolute right, demand this separate 
and apart from his family. In the discrétion of the executor he 
might be séparately provided for, but he has no strict légal right 
to demand it Neither is the executor obliged to use the whole 
income if a less sum, in his discrétion, is abundant. He may pro- 
vide for unexpected deflciencies in the income by economy, when 
it is not essential to use alL He may provide against unusual de- 
manda by an accumulation. If he thinks best, he may invest the 
whole, or any part, of this accumulation for the beneflt of Cassius. 
His judgment as to this cannot be controlled so long as he acts 
in good faith. If he makes no such appropriation of surplus, and 
does not afterwards use it, this surplus would foUow the principal 
at distribution, and must go as the capital goes. 

This is upon the principle, as stated in Hanson v. Graham, 6 
Ves. 249, "that nothing more than a maintenance can be called for, 
— what can be shown to be necessary for maintenance, — however 
large the interest may be; and therefore what is not taken out 
of the fund for maintenance must foUow the fate of the principal, 
whatever that may be." To the same effect is the opinion in Re 
Sanderson's Trust, 3 Kay & J. 497. The circuit judge thought 
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that tliere was neîther an express nor implied direction tliat any 
part of the income should foUow the corpus. As to tlie excess, he 
said "that the trustée was undoubtedly invested with a discrétion 
as to the amount of the income he would pay over in cash or ex- 
pend for the beneflciaries," and that "this discrétion, so long as 
honestly and reasonably exercised, a court of eqûîty could not, or 
would not, control, but that the surplus or residue of the income 
not so distributed was required to be invested for the beneflt of the 
cestui que trust entitled." We think the leamed judge did not 
give due weight to the effect of item 2 of the codicil in modifying 
itein 8 as to this surplus. If he is not under obligation to invest 
for the beneflt of Cassius, and is not under obligation to spend the 
whole of the interest, and if the beneflciaries can call only for 
maintenance, support, and éducation, then, on the prineiple above 
Btated, there is an implied direction that the unexpended and unin- 
vested income shall follow the fate of the corpus. 

It is also to be noted that there was no imperative requirement, 
after the widow's death, as to the continuance of this trust for 
maintenance. After her death the executor could terminate the 
trust by advancing the grandchildren their respective shares if he 
thought it fit and best; or he could wait until the youngest chUd 
of Arrial should reach her majority, and then distribute. The 
trust is not to continue for the life of Oassius, save in the discrétion 
of the executor. 

In the view we hâve taken of this trust, it is one under which 
no interest in the income has vested in Cassius. He bas, there- 
fore, by necessary implication, no power to anticipate it, and none 
of aliénation. The trust is one for a spécifie purpose, and is such 
a one as, under the weight of authority, neither the cestui que 
trust nor liis creditors nor his assignées can defeat or divert from 
the appointed purposes. The case of Godden v. Crowhurst, 10 
Sim. 643, is much in point. In brief, that case was this: The 
testator bequeathed his residuary estate to trustées, with direc- 
tion that the interest upon it should be paid to his son for life, and, 
after the son's death, to his wife and chUdren. The will then di- 
rected that, if the son should assign or charge the interest to which 
he was entitled for life, or attempt or agrée to do or commit any 
act whereby the same, or any part thereof, might, if the absolute 
property thereof was vested in him, be forfeited to, or become 
vested in, any person or persons, then the trustées should pay and 
apply the said interest for the maintenance and support of his 
son, and any wife or child or children he might hâve, and for the 
éducation of such issue as the trustées should, in their discrétion, 
think fit. Some years after the testator's death the son became a 
bankrupt. The assignée sought to recover the interest upon the 
fund. It was held that the trust for the beneflt of the son, his 
wife and children, was valid, and that the assignée was not entitled 
to any part of the provision. 

The vice chancellor, among other things, said: 

"That this fund, If It he glven at ail, Is glven coUectlvely, and not dis- 
tribtitlvely, for the maintenance and support of the son, and any wife and 
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child ORjîfehMi'en he may haye. The word 'or,' therej is merely addressed 
to chijdren, çoUectlvely, a^ the substitutes for a single chUd. It Is not a 
word pf distribution whlcb séparâtes the son from the wlfe, or the wife 
froin* thë éhlld. I so express myself because, according to my appréhen- 
sion, this is a clause In Whlcb whatever beneflt is intended Is glven, col- 
leçtively* to the son and tli'e wife and the children; and It appears to me 
that tjjat Is the grammatical; construction, for the reason I hare stated. 
Then the property is giveii 'for the maintenance and support of my said 
son, ^d any wife and child or children he may hâve, and for the éduca- 
tion 6f éich issue, or any of them, as they, (my sald trustées,) for the time 
bdng, shali in ithelr discrétion think fit." Now, there is nothing in point 
of Jaw to invalidate such a gift, that I am aware of. It does not follow that 
ajiything was, of necesslty, to be pald; but the property was to be applled, 
and there might hâve been à maintenance of the son and of the wife and 
of the children without their receivlng âny money at ail. For instance, the 
trustées mIght take a house for thelr lodging, and they mlght give direc- 
tions to tradesmen to supply the son and the wlfe and the children with 
ail that was necessary for maintenance; and therefore my opinion is that 
I am not at liberty to take this as a mère gift for the beneflt of the son 
simply, but it is a gift for his beneflt In the shape of maintenance and 
support of himself Jolntly with his wife and children; and, if that is the 
true construction of the gift in question, the resuit is that the assignées 
are not entiUed to anything." 

Mr. Perry on Trusts, in section 386a, expresses the principle upon 
wMcli we hâve proceeded. That learned author, after expressing 
certain viëws as to trusts in restraint of aliénation and anticipation 
not necessarily involved hère, says: 

"But a trust may be so çreated that no Interest vests In the cestui que 
trust; consequently, such Interest cannot be alienated, as where property Is 
given to trustées to be applled, in their discrétion, to the use of a third 
person, no Interest goes to the third person until the trustées hâve exer- 
clsed thls discrétion; so. If property is given to trustées to be applled by 
tbe^n to the support of the cestui que trust and his family, or to be pald 
over to the cestui que trust for the support of himself and the éducation 
and maintenance of his children, in short, if a trust is created for a 
spécifie purpoSe, and is so llmited that it is not répugnant to the rule 
agalnst péjîpetuitles, and Is: In other respects légal, nelther the trustées nor 
the cestui que trust nor his creditors or assignées can divest the property 
from the appolïited purposes. Any conveyance, whether by opération of 
iaw or by the act of any of the parties, which disappoints the purposes of 
the settler by dlvestlng the property or the income from the purposes 
named, would be a breach of the trust Therefore, It may be said that the 
power to crefite a trust for spécifie purposes does, in some sort, impair the 
power to allenate property." 

The suprême court of the United States hâve, in the clearest 
terms, tpheld trusts for the support and maintenance of a bene- 
flciary. The case of Mchols v. Eaton, 91 U. S. 716, is an instructive 
one. By the will of Mrs. Eaton she devised her estate to trustées, 
upon trusts to pay the rents, profits, and ineome to her four children 
equally during life. There was a provision against aliénation and 
insolvèncy by which, upon bankruptcy or insolvency, or an attempt- 
ed aliénation, the trust should terminate, and the income go over 
to the wife and children of the beneflciary. That a devise of in- 
come, to cease upon insolvency or aliénation, with a limitation over, 
was good, was not a question of serions contest Under the well- 
settled nllè of the English courts of equity such cessor and limita- 
tion over had been always held valid. Brandon v. Eobinson, 18 
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Ves. 429. The controversy was over another provision, by which, 
in case of the bankruptcy of one of the sons without wife or children, 
(which was tlie case with respect to the bankrupt whose interest 
was in controversy,) it was provided that "it shall be lawf ul, but not 
obligatory, on her trustées, to pay to said bankrupt or insolvent son, 
or to apply to the use of his family, such and so much of said income 
as said son would hâve been entitled to in case the forfeiture had 
not happened." 

The contention was that this provision was designed to évade 
the policy of the law which made void any arrangement by which 
the bénéficiai enjoyment was to be secured to one, free from liabilîty 
for debts. It was insisted that the discrétion vested in the trustées 
is équivalent to a direction, and that it was well known that it 
would be exercised in favor of the bankrupt. The court, through Mr. 
Justice MUler, after stating that the doctrine relied upon by thé 
assignées who sought to reach the income as an asset of the bank- 
rupt was opposed by the case of Twopeny t. Peyton, 10 Sim. 487, 
and Grodden v. Crowhurst, Id. 642, said: 

"No case Is clted, none Is known to las, which goes so far as to hold that 
an absolute discrétion In the trustée— a discrétion which, by the express lan- 
guage of the will, he is under no obligation to exercise In favor of the 
bankrupt— confers such an interest on the latter that he or, hls assignée in 
bankruptcy can successfully assert It in a court of equity or any other court. 
As a proposition, then, unsupported by any adjudged case, It does not 
oommend itself to our judgment on princlple. Conceding, to its fullest es- 
tent, the doctrine of the English courts, their décisions are ail founded upon 
the proposition that there is somewhere in the instrument which créâtes thè 
trust a substantlal rlght— a right which the appropriate court would enforcé 
— left In the bankrupt after his insolvency, and after the cessor of the orig- 
inal and more absolute Interest conferred by the earlier clauses of the will.; 
This constitutes the dlvlding Une in the cases which are apparently in 
confllct. Applying this test to the will before us, It falls short, in our 
opinion, of conferrlng any such right upon the bankrupt. Neither of the 
clauses of the provisos contains anythlng more than a grant to the trustées 
of the purest discrétion to exercise their power In favor of testatrix's sons. 
It would be a sufficlent answer to any attempt on the part of the son. In 
any court, to enforce the exercise of that discrétion in his favor, that the 
testatrlx haa In express terms said that such exercise of this discrétion is. 
not 'in any manner obligatory upon them,' — words repeated in both thèse 
clauses. To compel them to pay any of this Income to a son after bank-, 
ruptcy, or to his assignée, Is to make a will for the testatrlx which she 
never made, and to do It by a decree of a court is to substitute the discré- 
tion of the chancellor for the discrétion of the trustées. In whom alone she 
reposed It. When trustées are In existence and capable of acting, a court 
of equity will not interfère to control them In the exercise of a discrétion 
vested in them by the Instrument under which they act, (Hill, Trustées, 
486; Lewln, Trusts, 538; Boss v. Godsall, 1 Younge & O. Ch. 617; Maddisonv. 
Andrew, 1 Ves. Sr. 60;) and certaînly they would not do so In violation of 
the wishes of the testator." 

The case of Holmes v. Penney, 3 Kay & J. 90, may be cited as fuUy 
Bupporting the proposition that, under a trust for the maintenance 
of a number of persons as a family, the trust is valid, and no one of 
the beneflciaries has a separable interest. There are many Ameri- 
can cases holding like views. Among them may be cited Eife v. 
Geyer, 59 Pa. St. 393; Wells v. McCall, 64 Pa. St. 207; Holdship v. 
Patterson, 7 Watts, 547; Chase t. Chase, 2 Allen, 101; Leavitt v. 
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Beime, 21 Ck)nn. Ij . Nickell v, Handly, 10 Orat 336; Perkins v. 
Dickinson, 3 Grat. 335; Davidson v. Kemper, 79 Ky. 5; Hall v. 
Williams, 120 Mass. 3U; Slattery v. Wason, 151 Mass. 266, 23 N. E. 
843; Jourolmon t. Massengill, 86 Tenn. 88, 5 S. W. 719; State v. 
Hicks, 92 Mo. 439, 4 S. W. 742; Smith y. Towers, 69 Md. 77, 14 Atl. 
497, and 15 Atl. 92. 

The décision has been rested upon a construction of the will which 
brings the trust within the extremest doctrine of the English courts 
as to bequesta for the maintenance and support of more than one 
cestui que trust. We do not thereby intend to be understood as 
assenting to the proposition maintained by those courts, that the 
power pt aliénation is a necessary incident to a life estate in rents, 
dividends, or income. That doctrine is not necessarily inrolved. 
The great weight of American authority seems to be against the ex- 
trême View of the English courts. See the cases cited aboyé. 

The decree must be rerersed and remanded, that the bill may be 
dlsmisaed, in accordance with the \iews herein expressed. 



On Kehearing. 
(February 5, 1894) 

LUKTON, CSrcuit Judge. A pétition for rehearing has been 
presentèd and fully consîdçred. The points made are four in 
number: The flrst calls attention to section 5464, Eev. St. OMo, 
and insista that, under that section, any interest of Cassius Hanna 
in the trust created by his father's will,4hough such an interest 
be nothing more than a support and maintenance, is subject to the 
demands of his creditors. That section is in thèse words: 

"When a judgment debtor has not Personal or real property subject to 
levy on exécution sufflclent to satlsfy the judgment, any équitable interest 
whlch he has In real estate, as mortgagor, mortgagee, or otherwlse, or any 
Interest he has in any banking, turnpike, bridge, or other- joint stock Com- 
pany, or in any money contract, claim or chose In action, due or to become 
due to him, or In any judgment or order, or any money, goods or effects which 
he has In the possession of any person, or body politlc or corporate, shall be 
subject to the payment of the judgment, by action." 

This statute was not deemed to hâve any application to a trust 
where the beneflciary had no right to demand any distributive part 
of the income, and under which the trustée was to apply and per- 
sonally expend the income in the maintenance and support of the 
debtor as one of a family coUectively to be maintained. The trustée, 
în his discrétion, might pay over the income in whole or in part. 
That discrétion could not be controUed. The trust, as we construed 
itj gave the trustée the right to refuse to Cassius a separate support, 
and it gave him the absolute and uncontrolled right to refuse to pay 
over a dollar of the incoinfe in money. If we Were right in the con- 
struction we placed upon this trust, it is within the principle of 
Godden v. Orowhurst, 10 Sim. 648; Holmes v. Penney, 3 Kay & J. 90; 
Hill V. McEae, 27 Ala; 175; Hall v. Williams, 120 Mass. 344; and 
Nichols V. Eaton, 91 U. S. 716. In Godden v. Orowhurst, supra. 
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the vice chancellor said, concerning a trust in this respect like the 
one under considération: 

"Now, there is nothing, In point o( law, to Invalldate such a glft, that I 
am aware of. It does not foUow that anythlng was, of necessity, to be 
paid; but the property was to be applléd, and there œight hâve been a 
maintenance of the son and of the wife and of the chiidren without their 
, receiving any money at ail. For instance, the trustées might take a house 
for their lodglngs, and they might give directions to tradesmen to supply 
the son and the wife and the chiidren with ail that was necessary for main- 
tenance; and therefore my opinion is that I am not at liberty to talîe thls 
as a mère glft for the benefit of the son simply, but it is a gift for hls 
benefit in the shape of maintenance and support of hlmself jointly with hls 
wife and chiidren; and, If that is the true construction of the gift in 
question, the reeult is that the assignées are not entitled to anythlng." 

The right to acquire and receive a support in kind, as one of a 
household or family, is not an interest which is capable of severance 
or valuation, and is not such an équitable estate or interest in 
property as can be subjected. In no view of the Ohio statute can a 
creditor be benefited. But this Ohio statute ought not to be con- 
strued as relating to, or dealing with, the substantive laws of prop- 
erty. It is found in the Code of Civil Procédure, and it should be 
regarded as extending the remedy of creditors to property and 
property interests not subject to seizure by exécution at common 
law on account of the narrowness of the common-law writ. At com- 
mon law, the writ of exécution was limited in its opération, and was, 
in addition, conflned to those estâtes recognized by the law as légal 
estâtes. Choses in action and équitable interests were not subject 
to common-law writs. On account of this, the jurisdiction of equity 
to entertain suits in aid of a creditor had its origin. 8 Pom. Eq. 
Jur. § 1415. Statutes hâve been enacted in many statea extending 
common-law remédies, and enlarging équitable jurisdiction in credit- 
ors' suits. This Ohio statute is one of this class. 

The interest which Cassius has under this trust is not enlarged 
or otherwise aflected by the Ohio statute. The interest which the 
debtor, Cassius, has in the trust, is not one which can be reached 
and subjected by a creditor, either at law or at equity. 

Another point made in the application for rehearing deserves con- 
sidération. The insistence is that in corne at the end of each year 
remaining unexpended is absolutely required to be invested for the 
benefit of Cassius, and that surplus is absolutely the property of 
Cassius, and therefore subject to his creditors. The view expressed 
in the opinion was that the exécuter had a discrétion as to whether 
he would hold such surplus for the common benefit, or invest the 
same under the provisions of the eighth item of the will; that, hav- 
ing made no such investment, he could not be coerced. The diso- 
bedience of the executor to a positive direction to invest such surplus 
would not oi)erate to diminish the rights of Cassius or his creditors 
in the fund. If there was a surplus, and it was the duty of the 
executor to invest it, then the share of Cassius in the sut-plus is 
just as much subject to the daims of his creditors as if it had been 
invested. Thus far we agrée with the counsel for petitioner. Did 
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the executor hâve any discrétion as to wiien and iiow mucli of sucli 
surplus income lie would inrest? 

(1) It is too clear fpr argument that the executor had the power 
to hâve expendèd thé whole of such income as it came to hand, 
and thus hâve prevented the accumulation of a surplus. 

(2) He might hâve advanced to Cassius or his famUy, if he saw 
fit, such unexpended carrent income. 

(3) Under item 9 the executor was given power to advance, at 
any time, "any portion of the flnal share of my estate to either of 
my grandchildren that would be due to them under the plan of 
distribution herein provided," subject only to the provisions made 
affediag the testator's wife. "la other words," quoting brief of 
counsel for the executor, "the executor may, in his discrétion, at 
any, tiflie af ter the death of the widow, advance the en tire estate 
to thq grandchildren, and, at any time prior tô her death, advance 
to them ail, except sufEiçient to raise her annuity." This provi- 
siqiji, whereby the executor, in his discrétion, might turn over to 
others the whole of the estate out of which the income of Cassius 
waa tç arise, was not only inconsistent with the suggestion that 
the ilntpfest of Cassius in the income wâs a vested one, but serves 
to pst^blish the proposition that the power to in vest surplus in- 
Qopj-ç. "was a discretionary power. If we confine oiirselves to the 
çlpsîng paragraph of item 8 of the will, it might well be contended 
tbat the executor had no discrétion as to such surplus; but if we 
look ât the will as a whole, and endeavor to ascertain the intent of 
the testator, we are led to the conclusion that the testator did not 
arWtçarily require the unexpended income to be invested for the 
beneflt of Cassius, or Cassius and the members of his family. No 
power is anywhere given by the eighth item to trench upon such 
inyestiHents. If, however, we turn to item 2 of the codicil, we 
see that unexpended income is to be held in trust "untU expendèd 
or otherwise disposed of, as provided in said item," "to the end that 
the same may be applied as my said executor shaU deem best, and 
not otherwise, for the beneflt of my son, Cassius, and his family." 
Speakîng of the investment authorized by item 8, the testator con- 
tinues by adding: 

"Àlso, any portion of said share of Income which may be invested for 
the henefit of Gassius shall likewlse be held and kept in his own posses- 
sion in trust by my said executor, the same to be expendèd for Cassius' ben- 
eflt, or paid to hlm at such time, and In such amounts, as he (my said 
execptor) may deem best; and not otherwise." 

The interest of Cassius in such investment is that "portion of 
said share of income which may be invested for the beneflt of Cas- 
sius." What is that portion? It is cleaiiy not the whole of the 
unexpended income of one-half of the estate. The family of Cas- 
sius had interests in the income; each member an interest equal to 
that of Cassius. The testator did not contemplate that the whole 
of such surplus income should be invested for the exclusive beneflt 
of Cassius. He speaks of the interest of Cassius "as any portion 
of said share." The share he refers to is the one-half of the net 
income set apart as a fund out of which the executor was to expend 
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the whole, or as much as lie deemed judicious, for the support of 
Cassius and his family. The interest of Cassius is to be tliat "por- 
tion" of the surplus of that share which the executor shall invest 
for the beneflt of Cassius exclusively. How is the portion of Cas- 
sius to be ascertained and separated from the portion to be held 
for the beneflt of the others who compose his family? Looking to 
the whole scope of the will, we must conclude that this is, as is 
everything else beyond maintenance, left to the sound and uncon- 
troUed discrétion of the executor. He may pay over to Cassius, 
if he see fit, the whole of the share of income ont of which he and 
his family are to be supported. This discrétion is, as we hâve al- 
ready seen, personal, and beyond légal coercion. It is easy, there- 
fore, to gather that the executor has a discrétion as to what shall 
be set off for investment exclusively for the beneflt of Cassius. 
What shall be the fate of the portion invested for Cassius? 

(1) It is to be observed that the executor is given the évident 
discrétion as to the manner in which such fund shall be used. 

(a) He may expend it for his beneflt. 

(b) Or he may pay it over to him in such sums, and at such times, 
as he may deem best, "but not otherwise." 

(c) If it be neither expended nor paid over, then what? Will 
it pass to the distributees of Cassius, or under his wUl? Not one 
Word occurs giving Cassius any further or other interest than 
such as the executor chose to give. The fund is to remain in the 
hands of the executor until he pays it over to Cassius or expends 
it for his beneflt, or untU the day of final distribution. It will 
then constitute unexpended income, and, as such, pass with the 
corpus of the estate. The beneflciaries, having no other interest 
in the income than a right to maintenance, hâve not a vested in- 
terest in the income. They are to be supported ont of the income. 
The executor may spend so much as he deems proper. The rest, 
not being given to the testator, is per necessitate, when the trust 
ceases, to be held and distributed as part of the corpus. This is 
what the testator understood when in the ninth item of the will, 
and the fifth item of the codicil, he directs, upon the termination 
of the trust, a distribution of the "whole of my estate," or the 
"whole of my estate as it may then exist." The fair and rational 
interprétation of item 8, so far as it refers to the duty of invest- 
ment, when construed in the light of the purpose of this testator 
as manifested by surrounding circumstances, and in the light of 
the whole scope of the will, particularly the second item of the 
codicil, was to make the investment of surplus income a matter of 
discrétion not to be controlled by the court. 

The other points suggested in the application for a rehearing 
hâve ail been heretofore passed upon, and are covered by the opin- 
ion. Eule 29 provides tiiat a pétition for rehearing shall briefly 
and distinctly state its grounds, "and will not be granted or per- 
mitted unless a judge who concurred in the judgment desires it, 
and a majority of the court so détermines." It may be added that, 
when such reai^ument is desired, it will be ordered without wait- 
ing for the application of counsel. Public Schools v. Walker, 9 
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Wall. 6Q3. In the case above cited the chief justice said, as to 
such pétitiqn, that: 

"When the court does not, of Its own motion, order a rehearlng, it will 
be propra: for couBsel to submlt, wlthout argument, as bas been done In 
the présent Instance, a brlef written or prlnted pétition or suggestion of the 
point or poliità, thought Important. If, upon such suggestion, any judge who 
concurred In the décision thlnks proper to move for a rehearlng, the motion 
wlU be consideted. If not so moved, the rehearlng wlU be denled as of 
course." 

That practicë has been fôllowed in the présent case. The points 
npon which counsel hâve suggested a reargument hâve been con- 
sidered. In view of the ifact that each point was f ullj presented, 
both in oral and printed arguments, we are of opinion that no bene- 
flt would resuit from fuPther argument. 

Pétition disjnissed. 



WBNHAM V. SWITZBR. 

(Circuit Court of Appeals, Ninth Circuit January 15, 1894.) 

No. 96. 

1. Specific PekfokmAncb— Contkacts Bnforceabi^e— Accbptance of Offbr. 

Défendant, ownlng a half interest in a iode minlng clalm, wrote plain- 
tlff that the other half was for sale, but that It could not be bought for 
less than a certain sum, and that, If plalntiff wlshed to buy, he had bet- 
ter send défendant such sum. Plaintiflf, In answer, sent part of the 
amount, and gave défendant authority to telegraph for the balance. De- 
fendant pald more than the amount named, purchaslng In his own 
name. Held, that the correspondence created no contract, agency, or 
trust, blndlng on the parties, enforceable In equlty. 51 Fed. 351, afflrmed. 

2. Same— DiLTGENca op Plaintifp. 

After défendant had purchased, he wrote plaintiff, offerlng to conrey a 
half Interest in the clalm for a certain sum, on plalntiff's sending enough 
money to amount, wlth his deposlt on hand, to such sum. Plaintiff did 
not answer for 10 months, and then dld not send the amount named. 
Beld, that there was no contract enforceable in equity. 51 Fed. 351, 
afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

In Equity. Suit by A, A. Wenham against William S. Switzer 
to compel spécifie performance of a contract. BUl dismissed. 51 
Fed. 351. Plaintiff appeals. Affirmed. 

This Is a suit In equity to compel the spécifie performance of a contract. 
Il Is alleged in the bill that appellant, Wenham, who is a résident and citi- 
zen of Clevéland, Ohio, and respondent, Switzer, who is a résident and citi- 
zen of Butte, Itlont., in April, 1888, entered into a contract to purchase the 
Bùrner Iode minlng daim, situate in Summlt Valley mining. district, Silver 
Bow tounty. Mont; that respondent had the sole management of the nego- 
tiations for the purchase of the property, and agreed to purchase the same 
for the Joint beneflt of appellant and respondent, each to hâve an undivided 
half interest therein; that, at the time the agreépient was made, It was not 
known for what priée the property could be obtained; that appellant ad- 
vanced and pald to respondent, on aceount 'of sald purchase, the sum of 
$500, whloh waa to be applied for the purchase; that afterwards, in tlie 
month of May, 1888, appellant represented to respondent that the property 
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eould be bought for Ç3,000, and that appellaût pald respondent the further 
sum of $1,000 for the purchase of the property; that in June, 1888, the re- 
spondent purchased the property, and represented to appellant that he had 
pald $4,000 therefor, and that there was a balance due from appellant of 
$500; that respondent purchased the property, and took a deed therefor in 
his own name; that appellant, prior to bringing thls suit, tendered to re- 
spondent the further sum of $500, with Interest, and requested and demanded 
a deed for the undivided one-half interest of said property, which respondent 
refused to make. 

Respondent, in hls answer, admlts that he received the $500 and the $1,000, 
but dénies that he received the same on account of the purchase of the 
Burner Iode, or that he used the same in making that purchase. The other 
essentlal averments of the blll as to the agreement to purchase the property 
for the joint benefit of the parties are denied in the answer. The évidence re- 
lied upon to support the averments of the bill consists of extracts taken from 
gênerai letters, wrltten at various times by the respective parties, principaUy 
relatlng to the condition of certain mining properties in which both parties 
had an Interest. 

Bespondent, on the 20th day of Oetober, 1887, being then the owner of an 
undivided one-half interest in the Burner Iode, wrote a letter to appellant, 
wherein he referred to this property as foUows: "Mr. Wenham: If you hâve 
a friend who desires one-half of a good claim lying alongside of the Alta 
Iode, which I think can be got for fifteen hundred dollars, I wish you would 
let me know. Some time ago I bought one-half of it. It cost hlm about 
two thousand dollars. He is not a miner. ♦ * • It slopes north to our 
South Une of the Alta, whlle our ground slopes south; so sloping together. 
It's cheap, I think. Two larg« velns run lengthwise through it east and 
west,— same com-se as ours. And please let me know. From now untU 
spring is the time to pick up property cheap. If you think a sale can be ef- 
fected, I will send you a copy or a plat of it, as it lays adjoinlng our grounds, 
—the Alta Iode claim. Then any one can come out. Or I wlU get a deed of 
it in the bank, and the exchange can be made either way; and I will get it 
cheap, as any prlce can be had for it." 

Appellant answered thls létter, making Inquiries as to the property. Mardi 
7, 1888, respondent wrote to appellant: "I think you will do weU to secure 
the interest I spoke of joining the Alta claim." In reply to thls letter, ap- 
pellant, on March 15th, wrote to respondent: "Now, about the claim adjoin- 
lng the Alta, I want to go in with you. Could the interest be bought for 
one thousand dollars?" On April 5th appellant wrote as foUows: "How 
about the claim adjoinlng the Alta claim? Can you secure the Va yoii spoke 
of? Let me hear from you as soon as practicable." On April 13th respond- 
ent wrote to complainant in reply, as foUows: "In relation to the interest 
nearest the Alta, it can't be had for less than about fifteen hundred dollars, 
if it can be bought at any price; but I shall know in about twenty days, and 
I will write you as soon as I can get to know what I can let you hâve it 
for. He may get excited, and ask more. * * * One thing more: If 
you conclude to take the interest, you had better send fifteen hundred dol- 
lars to the First National Bank of Butte, as, if you wait, it may slip into 
other hands. I am good for ail you send me." On April 23d, appellant re- 
plied: "Yours of the 13th at hand, and contents noted. According to your 
wishes, I inclose you five hundred dollars payable to yomr order. * * * 
Now, if you go quietly to work, and not let the party who wants to sell get 
excited, when he agrées to sell, give Mm the five hundred dollars to bind tho 
bargain, and you can telegraph me for the other one thousand dollars, which 
I will send immediately on receipt of notice, and, if you can't buy ail of 
his interest, buy half of it. • * * In regard to the claim next to the Alta, 
please keep it confldentlal until something Is done; and, by the way, what is 
the name of the claim? • • * P. S. If you did not want to use the 
money immediately, you could make a spécial deposit in the bank till you 
needed It." On April 28th i-espondent replied: "Yours of the 23d, '88, is re- 
ceived, with one check of iive hundred dollars on the First National Bank 
of Oleveland, Ohio. The mining Iode claim is known as the Ontario or 
Burner Iode mining claim. Soon aa I can hear from the party, the matter 
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wlll be cpnoludedi The money is In bank." On Juue 4tli appellant wrote 
respondMjt: "Mr. C. C. Frost * * ♦ wants five hundred dollars. * * • 
Now, frlénd Swltzer, if you think Mr. Frost can give a good deed as security, 
and you think best and safe to loan hlm the money, you can give him the 
flve hundred dollars I hâve in your care, and I will send you more to take its 
place." This money was not loaned to Frost 

On June 5th, respondent wrote appellant: "In relation to the Bumer min- 
tng property, I hâve got it ail and pald for it, and surveyed it for patent, but 
am doing one hundred dollars' worth of work, so as to hâve over six hundred 
dollars' worth of work, which will be a necessary Improvement I am sure 
of two veins on the ground. But it cost more than fifteen hundred dollars; 
it cost, me about four thousand dollars, ail told; but I was determined to 
hâve il if it cost more. It wUl pay to hold when patented. Property is 
rising in Park canyon. Under the circumstances, I had to take a deed in 
my own name, and of course had to pay for it on dellvcary of the deed, and 
came near loslng it at that Others woald hâve taken it at higher figures. 
Now, friend A. A. Wenham, send me flfteen hundred dollars, and I will make 
you a deed of one undivided one-half of the entire Burner property, free of 
ail work excepting the one hundred which I am now doing, which work will 
be over six hundred dollars,— sufflclent to get the patent Then you will 
hâve to stand one-half the expenses of Oie patent, which only Is the regu- 
lar prlce in this district and territory. As I hâve recelved flve hundred dol- 
lars of you, so the balance, flfteen hundred dollars, wlll make the pur- 
chase money of your part two thousand dollars. I wiU [wrlte] you more 
in détail next letter." Appellant testifled upon the trial that he answered 
this letter, asking Mr. Swltzer for full description and plat and other 
particulars. No such letter was produced, and respondent testifled that he 
had never recelved any such lettw. Respondent testifled that, after his 
letter of June 5th, he wrote to Mr. Wenham "that this money must be paid 
within thlrty days." Appellant testifled that he never recelved the letter. 
The nfâçt letter that appears in évidence is written April 6, 1889, by appellant 
to respçmdent,— 10 months after the letter of June 5, 1888,— and reads as 
foUows: "Not havlng heard from you since some time last April or May, 
I bave felt as though you had rather neglected my last lettCT, written to you 
some time .in the early part of June last. Hpwever, as you are the senior, 
I accept the situation. I inclose check on N. Y. for one thousand dollars. 
Please let me know how much you flgured to be the balance. You now hâve 
flfteen hundred dollars in total from me. I hâve thought it quite strange 
that I had not heord from you. However, I suppose you would wrlte when 
you were ready; but, as it was a matter of business, 1 thought it my duty to 
Write to you now, as time was drawing close." 

On May 20, 1889, appellant wrote as follows: "On Apr. 6th I sent you by 
registered letter one thousand dollars, to apply on my half of the Burner 
Iode claim, together with the flve himdred dollars I advanced you some time 
ago. Please let me know if you received the draft ail rlght and the amount 
due you still, and I wlll remit you so you can mail me deed of same. Please 
let me hear soon as possible, so I may know that the draft arrived safely." 
On May 30, 1889, respondent wrote to appeUant: "Your note of April 6, '89, 
containing one check of one thousand, whloh I deposited in the First National 
Bank for saïe-keeping untll you call for It; also your flve hundred check is 
In bank subject to your order. Now, the best investment I can make with 
the mopey for you is In the Monltor property, which I think will be safe. By 
your request, and Mr. C. W. Pomeroy's request, I wiU make you a deed for 
flfteen hundred shares of the Mpnitor, shares at one dollar per share. I can't 
make you any deed to or in the Burner ground." 

Upon this évidence the circuit court dismissed the biU, and entered Judg- 
ment In favor of respondent for hls costs. 

B. li. Word and Robeirt! B. Smith., for appellant. 
Aaron H. Nelson, for appellee. 

Before McKENNA and ÔILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 
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HAWLEY, District Judge, (after stating the facts.) It will 
readily be seen from the facts that the proofs made do uot cor- 
respond with the allégations of the bill to the efifect that respondent 
a^reed to pnrchase the Burner Iode for the joint benefit of the par- 
ties. Eespondent was the owner of an undiTided one-half interest 
of the Burner Iode claim at the time of the commencement of the 
correspondence between the parties in relation thereto, and the ne- 
gotiations had référence only to the pnrchase of the other undi- 
vided one-half interest. But, notwithstanding this variance between 
the pleadings and the proofs, we shall consider the case upon its 
merits. 

What was the contract, it any was made, between the parties? 
Are any facts shown that entitle appeUant to a decree? The vol- 
untary offer or suggestion of respondent, which constitutes the 
basis or origin of any agreement between the parties, is contained 
in the flrst letter, informing appellant that respondent knew of an 
interest in a mine (not naming it) which he thought could be bougkt 
for ?1,500, and wanted to know if appeUant knew of any friend 
that would like to buy it. Subsequently, in March, respondent 
suggests that appellant would do well to secure the interest men- 
tioned in the former letter. AppeUant replied, expressing a dé- 
sire to obtain the interest, and wished to know if it could be bought 
for $1,000. Then comes the reply that the interest could not be 
had for less than $1,500, if it could be bought for any price, with 
the suggestion that, if appellant should conclude to take the inter- 
est, he had better send |l,500, because, if delay was made, the in- 
terest might slip into other hands. Instead of sending this amount 
of money, appellant sent a draft for |500, and suggested to respond- 
ent that he should give the owner, when he agreed to sell, the |500 
to bind the bargain, and then telegraph for the other $1,000; 
and upon the receipt of this letter the respondent said that, as soon 
as the party could be heard from, the matter would be concluded. 
This, in substance, was the estent of the negotiations prior to 
the time respondent purchased the property. There was no con- 
tract created by any or aU of the letters up to this time. The 
minds of the parties had never met upon any mutual understand- 
ing as to the price which was to be paid for the undivided one- 
half interest in the Burner Iode. The respondent had stated that 
it could not be bought for less than $1,500, but he never stated that 
it could be bought for that sum. Respondent had never agreed 
to advance any money to appellant in making the purchase. On 
the other hand, he informed appellant that, if he wished to buy, he 
had better send $1,500. This suggestion was answered by sending 
only $500, with authority for respondent to telegraph for $1,000 
more, and, if he could not buy the interest for that, to buy half of 
it, without stating what sum should be given for the half. If, up 
to this time, any contract could be inferred, it would only be to 
purchase the undivided one-half interest in the Burner Iode for 
$1,500. Appellant had never authorized the respondent to pay any 
more. The minds of the parties had never mutuaUy corne together 
v.59F.no.9— 60 
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on any other propositioûi The parties had never àssented to the 
same thing» Ib the same sensé, in any other way or manner. If 
respondent paid more thaiî f 1,500 for the interest, he could not, 
under any agreement or contract then existing between the par- 
ties, hâve compelled appellant to pay more than $1,500, and it would 
hâve been optional upon the part of appellant to take the interest, 
or refuse to take it, if any greater sum had been paid. Eespond- 
ent had ûever agreed to advance any money to make the purchase. 
He had |500 of appellant's money that could be applied for the pur- 
chase of the interest, and he was only authodzed to telegraph for 
$1,000 more. If he paid more, the purchase would be on his own 
account TJnless both parties were bound by the contract, it could 
not be énforced in a court of equity. 

"To entitle a party to spécifie performance, there must not only 
be a valid and binding agreement, but, as a rule, the contract, at 
the time it was entered into, must hâve been capable of being én- 
forced by either of the parties against the other." Wat Spec. 
Perf. C!ont § 196; Bish. Oônt. § 78. Thère was no contract, agency, 
or trust created by the acts or conduct of the parties prior to the 
purchase which would bind both parties, unless the purchase was 
made for |1,500. 

Is it not equally clear that there was no binding contract made 
between the parties after the purchase of the interest by the re- 
spondent? The letter of respondent of June 5, 1888, contains the 
flrst and only direct offer that was made. This letter is clear, plain, 
positive, and certain in ail of its proposais, ternis, and conditions. 
It is open, frank, and friendly. There is nothing ambiguous, equiv- 
ocal, or evasive about it. It is easUy understood, and it called for 
a direct and positive answer. It was a voluntary offer on the part 
of respondent to convey to appellant an undivided one-half interest 
in the Burner Iode for the sum of |2,000, with a statement of about 
what the other expenses in doing necessary work and procuring a 
patent would be. Eespondent had in his hands $500 of appellant's 
money. This letter gave to appellant an option to purchase the 
interest by accepting respondent's offer, and sending $1,500 to com- 
plète his part of the purchase money. "Now, f riend Wenham, send 
me fifteen hundred dollars, and I will make you a deed of one un- 
divided half of the entire Bumer propôrty." This was the offer 
that was made. In order to avail himself of this offer, the law, in 
the absence of any specifled agreement as to time, would require 
appellant to send the money within a reasonable time. This was 
not done. There could be no acceptance of the offer without sending 
the $1,500. Thia was the considération upon which the offer was 
made. The offér was made by letter sent by mail. It was duly 
received by appellant. No answer was made to it for a period of 
10 months, and then the offer was not directly accepted, and the 
conditions of the offer were not compUed with. 

The letters of the appellant written on the 6th of April and 20th 
of May, 1889, ignore any référence to the offer that was made by 
respondent in his letter of June 5, 1888. The language of thèse let- 
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ters, in the light of the previous correspondence of the parties, is 
yery remarkable, equivocal, ambiguous, and uncertain. "Not hav- 
ing heard from you since some time last April or May." This was 
certainly a mistake, for appellant admitted upon the trial that he 
had received respondent's letter of June 5tli. "I hare f elt as though 
yoTi had neglected my last letter, written some time in the early 
part of June last." What letter? Was it the one about loaning 
the $500 belonging to appellant, in the hands of respondent, to C. 
C. Frost? Or is it the one which appellant testifled as having writ- 
ten in reply to respondent's letter of June 5th, asking for plats 
and spécifications? Then appellant inclosed a check for |1,OOD, 
and said: "Please let me know how much you figured the balance 
to be." Did not appellant know just how much money was required 
to be sent, if he accepted respondent's ofler, to obtain the deed 
for an nndivided one-half interest in the Burner Iode? There is 
no statement even that he accepted ïhe offer or asked for further 
time to pay the money. There is no prêteuse that respondent, for 
or without a considération, ever promised or agreed to extend the 
time for the payment of the money. There is no claim that re- 
spondent made any misrepresentation, or that he was guUty of any 
f raud in the promises. 

The évidence fails, in every essential particular, to support the al- 
légations of the bill. No case is made out that would justify a 
court of equity to compel respondent to exécute the deed as prayed 
for. The rule is fundamental that a party seeking the remedy of 
spécifie performance must show himself to hâve been "ready, de- 
sirous, prompt, and eager" to comply with the contract on his part. 
3 Pom. Eq. Jur. § 1408, and authorities there cited ; Penn v. Me- 
Cullough, (Md.) 24 Atl. 424. If appellant was ready, anxious, and 
desirous of availing himself of the voluntary ofifer of respondent, 
he should hâve been eager and prompt to perform his part by send- 
ing the money — $1,500— upon the receipt of respondent's letter. In 
Mix V. Balduc, 78 111. 215, the court held that, where the purchaser 
of land delays offering payment of the purchase money for âve 
months after the stipulated time for payment, without any excuse 
therefor, his right to call for a spécifie performance will be thereby 
precluded, unless the stipulated time for payment lias been waived. 

Spécifie performance of a contract is not a matter of absolute 
right, but rests entirely in sound judicial discrétion, to be exercised 
according to the settled principles of equity with référence to the 
facts of each particular case. The facts in this case fail to show 
any considération for the contract. Appellant was lacking in the 
exercise of good faith, and did not comply with the offer made to 
him with reasonable diligence. There is no clear and satisfactory 
évidence of any such acceptance or compliance with the terms of 
respondent's voluntary offer, or of the existence of any agency, trust, 
or contract between the imrties, as would justify a court of equity 
in granting a decree of spécifie performance. Colson v. Thompson, 
2 Wheat. 336; Purcell v. Miner, 4 Wall. 513, 519; Williams v. Mor- 
ris, 95 U. S. 456;, Hennessey v. Woolworth, 128 U. S. 438, 9 Sup. 
et 109; Walcott v. Watson, 53 Fed. 429; Evans v. Lee, 12 Nev. 
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899; Àgard T. Vàlencîa, 39 Cal. 301; Mageè t. McManus, 70 CM. 
553, 12 Pac. 451; Strartge t. Crowréy, 91 Mo. 287, 2 S. W. 421;. Du- 
rant v: Comegys, (Idalio,) 28 Pac. 425; 1 Chlt. Cont. 11; Bish. Oont 
§ 327; 1 Story, Eq. Jurl §§ 764, 767; Wat. Spec. Perf. §§ 135, 138, 
186, 196; 3 Pom. Eq. Jur. § 1405; 5 Laws&n, Rights, Rem. & Pr. 
§2607. 
The judgment of the circuit court is affirmed, wità costs. 



LONG V. MAXWELL. 
(Circuit Court of Appeals, Fourth Circuit. February 7, 1894.) 

P No. 49, 

1. Appeai.— FnfAL Dechbb. 

A decree for spécifie performance, concludlng ail the rlghts of the 
parties, is a final decree, notwithstanding that a conveyance which It 
directs to be made Is to be afterwards presented to the Judges for their 
approval gf (ts form and terms. 

2. Samb— Keview— Dbchetai, Ordeb. 

On appeal fj;om a décrétai order whlch, tn effect, merely directs the 
exécution of à former final decree, which bas been temiwrarily sus- 
pended on motion of the losing party, the court cannot consider alleged 
errors relatlng to matters embraced in the original decree, from which 
no appeal bas been taken. 

Appear from the Circuit Court of the ITuited States for the West- 
ern District of North Carolina. 

Bill for spécifie performance by W. D. Maxwell against Noah 
Long. Complainant obtained a decree, whereupon the défendant, 
Long, appealed. 

This was a bill filed by W. D. Maxwell against Noah Long, in the circuit 
court of the United States for the western district of North Carolina, for the 
spécifie performance of the foUowlng contract: 

"State of North Carolina, Alleghany County. 

"Know ail men by thèse présents, that I, Noah Long, of the county of 
Grayson and state of Virginia, am held and firmly bound unto W. D. Max- 
well, of the county of Alleghany and state of North Carolina, In the sum of 
twenty thousand dollars, lawful money of the United States, to be paid to 
the sald W. D. Maxwell, bis executors and adminlstrators or légal représenta- 
tives, for whlch payment, well and truly to be made, I bind myself, my 
heirs, executors, and adminlstrators, and every of them, firmly by thèse 
présents. Sealed with my seal, and dated this lOth day of February, 1873. 

"The conditions of this obligation is such that whereas I, the said Long, 
hold a bond against the said Maxwell for the sum of flve thousand dollars, 
dated the 4th of January, 1865, and also a deed from the sheriff of Alleghany 
county for the lands upon which the said Maxwell and his mother now 
live^ dated the 12th day of August, 1870, sold to satisfy some exécutions, as 
wiir more fully appear by référence to said deed. Now, I, the sald Long, 
do agrée to reconvey to the said Maxwell or his légal représentatives, when 
called upon so to do, ail the lands mentioned in said deed, and ail the 
minerais in sâld lands, except one-twelfth of said minerais, instead of one- 
flfteenth, as was the former agreeinent, upon the foUowing conditions, to 
wit: That I, the said Long, am to hâve the above-mentloned minerai In- 
terest, to wlt, ope-twelfth, and also the debts for the land sold to C. H. 
Doughton for his son, J. A. Doughton, and the debt from D. C. Jones, upon a 
compromise in the Austin lands suit, ail of which minerai interest and debts 
I am to hâve In considération for the reconveyaace of the sald lands and 
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minerais, and the money I hâve expended îor the sald Maxwell, and other- 
wise expended In the sald premlses, except enough out of said debts to pay 
what the sald Maxwell owes A. M. Long and B. H. Thipps, which debts I, 
the sald Long, am to pay. I agrée wlth the sald Maxwell to ald hlm In ef- 
fectlng a sale of the minerais in said land, and, In any légal way I can, to 
help perfect the tltle to said minerais, if déficient in any particular, that sald 
minerais may be placed upon the market, and a good and sufflclent title may 
be made to the purchaser thereof ; and if I shall expend any money, by the 
wrltten consent of the said W. D. Maxwell, In the development of the said 
minerais, I am to hâve the same amount refunded to me ont of sald minerai 
interest when sold. Now, If the above is compUed wlth, then thls Instru- 
ment to be vold; otherwise, to remaln in full force and virtue in law. 
"Glven under my hand and seal the day and date first wrltten above. 

"Noah Long. [Seal.]** 

Among the averments of the blU was that complainant, "to indnce sald de- 
fendant to exécute said contract, agreed to allow sald défendant to retaln 
the land debts therein enumerated, and also to retain a one-twelfth min- 
erai interest in said lands contained, with ail of which your orator has al- 
ways been ready, and is now ready, to comply." 

The défendant denied the exécution of the contract, and in hls answer, 
among other things, further sald "that this défendant has expended some 
moneys in tbe development of the minerais, and otherwise, by the wrltten 
consent of the complainant. But he admits that the complainant did not, 
by such writing, intend to confer any power on this défendant to expend 
such money, but such writing was only such as the complainant drew up or 
witnessed between this défendant and other parties recognlzing and ad- 
mitting this defendant's ownership of the property." Voluminous évidence 
was taken, and the cause, having been duly heard In the circuit court, re- 
sulted, on July 20, 1891, in the following decree: "This cause came on to 
be heard at April term, 1890, of this court, and was argued by counsel; and 
now, upon considération thereof, It is ordered, adjudged, and decreed as 
foUows, viz.: That the agreement set forth in the complaint, and proved in 
the cause, be speciflcally performed, and that the défendant, Noah Long, on 
or before the rule day of this court In September, 1891, exécute and dellver 
to the plaintiff a good and sufflcient conveyance for the lands mentloned 
in said agreement, in accordance with the terms of said agreement, the 
form and terms of the sald conveyance to be approved or changed on further 
directions by one of the judges of thls court; and the plaintiff Is required to 
Ijerform, on his part, ail the terms of said contract. It is further ordered, 
adjudged, and decreed that the costs of this cause be taxed agalnst the de- 
fendant by the clerk of thls court." 

On September 7, 1891, the following entry appears of record: "Défend- 
ant cornes into court by his att'ys, Charles Prlce and James B. Boyd, and by 
leave of the court enters his motion for further time to comply on hls part 
with the decree filed in thls case on the 20th day of July, 1891, and for an 
order of the court to ascertain, by référence or otherwise, what amount 
of money, if any, Is due from plalntlfC, to be paid before the exécution of the 
deed provided for in the decree, what other acts or obUgations are to be per- 
formed, on the part of the plaintiff, antécédent to the exécution of the said 
deed. Whereupon, it is ordered by the court that the exécution of the 
deed required by the sald decree on the part of the défendant be suspended 
until the further order of the court, to be made at October term, 1891, upon 
the further hearing of the case. It is fturther ordered that a certlfled copy of 
thls motion and order be served upon the plaintiff, or his attorneys of 
record." 

On October 15, 1892, complainants submitted a motion to the court, "for 
the exécution of the decree heretofore made in this case by the spécifie per- 
formance of the contract set forth in the pleadings," which was transferred 
to the circuit court at AshevlUe at the ensuing November term, to be heard 
and determined by a full bench; and the matter coming on to be heard 
before GOFF, Circuit Judge, and DICK, District Judge, the, following dé- 
crétai order was entered November 15, 1892: "This cause came on to be 
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beard at thi? teria, on a motion, of the complàlnant foir a décrétai order for 
the execatloa of tbe decree heFJetofore made In thls case for the spécifie par- 
formonce of tUe contract set fwth in tbe pleadings, and was argued hy 
ootinsel: NoWi, upon considération thereof, it is ordered, adjudged^ and de- 
creed that tbe défendant, Noah Long, on or bdfore tbe first Monday in 
Janxiary, 1883, exécute and deUT®^ to the complàlnant, W, D. Maxwell, a 
good and snfflcient conveyance in fee simple, for the land referred tO' in the 
agreement dated, the lOth day of Febniary, 1873, reserving, however, to him- 
self, one-twelfth of the minerai Interests thereof; and the complàlnant shall 
accept tbe, same in performance of his sald contract I^et thls and the 
former decree lie entered of record in the circuit court at Greensborough; and 
thls cause Is reservçd for any further directions that may become necessary 
by the failure qf «itUer party to eomply wlth the requlrements of the decree 
and décrétai ord^ made lu thls case." 

Thereupon, on January 3, 1893, the défendant appealed from the order of 
November 19,1882^ to thls court, and asslgned the followlng errors: 

"(1) That tbe flnding of the court that the bond for title bearlng date 
February 10, 1873, was executed by the défendant, and was bis deed, was 
agalnst the welght of évidence. 

"(2) That the sald bond Is so wrltten and worded that it is ambiguous and 
unlntelligihle, and ; incapable of légal or équitable construction, and cannot 
be carrled into effect, and the court should bave *> declared. 

"(3) That the court, after setting up by its flnding the bond to bave been 
duly executed,; Bhould hâve proceeded further, and ordered an account to as- 
certaln what amôunt of money the défendant had paid, by the wrltten as- 
sent of the plalntifC, in developing the minerais on the land In controversy, 
and in e£fortS:ito sell tbe same, and, when the amount was ascertalned, made 
the same a cha^g^ on the land. 

"(4), That the court, should hâve taken Into account the mutual dealings of 
pîalntiff and défendant, and the matters of Indebtedness set up by défend- 
ant In hls answer as owlng to him by plalntlflf, and should hâve ascertalned 
what balance, if any, was due défendant, and made such balance, when 
found, a charge on the land. 

, "(5) That the decree flled in the cause is not sufflclently full and explidt, 
and does not set forth deflnitely the rlghts, Interests, and equltles of the 
parties in the subject-matter of the controversy." 

Chas. Price, for appellant. 
:E. M. Douglas, for appellee. 

Before FULLER, Chief Justice, and SIMONTON and SEYMOUE, 
District Judges. 

FUpLER, Chief Justice, after stating the facts as above, delivered 
the opinion of the court. 

The decree of July 20, 1891, was, in our opinion, a final decree, 
termihating the litigation between the parties, and leaving nothing 
to be done, except to carry it into exécution. Bank v. Sheffey, 140 
U. S. 445, 11 Sup. et. 755. The réservation for further directions 
simply related to such exécution, and could not be availed of as 
rendecing the decree less final, or leaving open points expressly de- 
cided when it was entered. If the decree was erroneous, the 
proper mode of correction was by rehearing or appeal. 2 Daniell, 
Ch. Pr. (4th Am. Ed.) 1368, 1577; Le Grand v. Whltehead, 1 Kuss. 
309; Lee v. Pindle, 12 Gill & J. 288. 

The motion of September 7, 1891, for further time to the défend- 
ant to eomply with the decree, and for an order of référence, was 
not the équivalent of an application for rehearing on the merits, 
and did not assume to be; and the order of the court thereon 
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simply suspended the exécution of thé deed until further order 
on hearing in référence thereto. The decree of July 20th granted 
the relief prayed, and directed spécifie performance, with costs. 
So far as the motion referred to the ascertainment of what, if any, 
amount of money was due "from plaintiff, to be paid before the 
exécution of the deed provided for in the decree, and what other acts 
or obligations are to be performed on the part of the plaintiff anté- 
cédent to the exécution of said deed," those were matters brought 
forward by the défendant in his answer, and were disposed of by 
the conclusion reached. As to the contention over expenditures 
claimed to hâve been made by défendant subsequently to the con- 
tract, and in accordance therewith, a cross bill might bave been 
necessary to affirmative relief, and none was filed; but, in any 
view, the decree precluded further question in that respect on this 
record. It is true that the decree required complainant "to perform 
on his part aU the terms of said contract;" but that, while some- 
what obscure in its wording, manifestly referred to allowing the 
tiefendant to retaîn the land debts referred to in the contract, and 
also one-twelfth minerai interest in the land, which could be se- 
cured by the terms of the deed, when approved by the court and 
accepted by the complainant. And when, after the lapse of more 
than a year from the time defendant's motion was made, the com- 
plainant moved for a décrétai order to exécute the decree, and that 
order, after hearing, was entered November 15, 1892, the order, 
by its very terms, was merely one in exécution of the former decree, 
treating that as final. If an appeal had then been taken from the 
•decree of July 20, 1891, it could not hâve been sustained, as more 
than six months had expired from that date. 26 Stat. 826, c. 517, 

§11. 

The appeal before us, however, was not taken from this decree, 
but from the décrétai order of November 15, 1892; and our atten- 
tion is not called to, nor do we perceive, any error in the record 
arising upon the subséquent proceedings. Treating the distinction 
sometimes adverted to between a décrétai order and a decree as un- 
important, it may be conceded that, if error intervened in orders 
entered in fhe exécution of a decree, an appeal would lie. HUl v. 
Kailroad Co., 140 U. S. 52, 11 Sup. Ct. 690. But there is no such 
state of case hère, and the errors assigned relate solely to matters 
«mbraced by the decree of July 20th, and that adjudication cannot be 
reviewed on this appeal. Bank v. Sheffey, supra. 

The circuit court had itself no power to grant a rehearing at No- 
vember term, 1892, (Equity Rule 88;) and this appeal cannot be 
treated as taken from the decree of July 20th, not only because 
it was not so taken in terms, but because it could not properly hâve 
been allowed under the judiciary act of March 3, 1891. Decree 
affirmed. 
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MBEOANTILH NÀT. BANK OF CLEVBLAND v. SHIELDS, Cotmly 

Treasmer, 

(Oircolt Court, N. D. Ohlo, B. D. January S, 1894.> 

No. 5,122. 

1. Nationai. Banks— Taxation by Statbs— "Monbybd Capital." 

Eev. St U. S. § 6219, provides tbat taxation by a state of the shares 
of a national bank sltuated thereln "shall not be at a greater rate than 
is assessed upon otlier moneyed capital in the hands of the indivldual 
dtizens of such state." Held, that the term "moneyed capital" means 
monéy employed In a business whose objeet is to make profit by invest- 
Ing such money In securities by way of loan, discount, or otherwise, 
which from time to time, in the course of business, are reduced again to 
money, and reinvested» 

8. SaMB— DiSCKIMINATION. 

Rer. St. Ohio, § 2730, allows a déduction of légal bona flde debts owing 
by cltizens of the state td be made from crédits held by them for purposes 
of taxation, but the state courts hold that such déduction is not allowable 
firom shares in a national bank. fleW, that this is a discrimination in 
favor of "other moneyed capital" of the state, pnd against national 
banks, wlthln the prohibition of Rev. St. U. S. § 5219; and it is not less 
so frbtn the fact that the déduction Is also denled in the case of shares 
of ï'àllroads, Insurance éompanies, and manufacturlng corporations, for 
they are not "moneyed capital." 

8. BAMS'—RiÔHTS OP NONBBBIDENT SHAEEHOtDERS. 

Ujaâér Rev. St. U. S. § 5219, providing "that the shares of any national 
bàtikiùg association ovened by nonresidehta of any state may be taxed 
Wheré the bank Is Idcatéd," a nonresident shàreholder, being compelled 
to ipay the tax ât such place, is entltled to ail déductions from the value of 
hls sùares, on account of debts, that are allowed to résident shareholders. 

In Equity. On demurrer. Bill by the Mercantile National 
Bank Of Cleveland against Joseph C. Shields, treasurer of Cuya- 
hoga county. Demurrer overruled. 

The complainant files its blU on behalf of Its shareholders, asklng for a 
permanent injunction against the défendant, restrainlng him from collecting 
taxes levled upon the shares of stock owned by certain persons named in the 
biil, which taxes complainant avers are illégal and void because imposed in 
direct violation of section 5219 of the Revised Statutes of the United States, 
which provides that taxes imposed upon shares of national banks "shall not 
be at a greater rate than is assessed upon other inoneyed capital in the hands 
of indivldual cltlzens of such States." The complainant furtHer avers that 
a large amount of the moneyed capital. in the hands of indivldual cltlzens 
of the state, and of the county of Cuyahoga and city of Cleveland, invested 
in promissory notes and other obligations ànd securities, is, by provision of 
section 2730 of the Revised Statutes of Ohio, (allowing a déduction of légal 
bona flde debts to be made from "crédits,") expressly exempted from taxation, 
thereby mî^king au unlawful discrimination against moneyed capital in- 
vested in national bank shares, as to whlch no exemption or déduction is 
provideà for by the laws of Ohio, which discrimination Is In violation of the 
provision of the laws of the United States above quoted. The bill further 
allèges that some 2,489 shares of complalnant'a stock, owned by the several 
shareholdets named In the biU, v/fite valued by the state board of equallzation 
of Ohlo for taxation for the year 1892 at $149,340, and were certifled by said 
board to the audltor of Cuyahoga county as the taxable value thereof, whlch 
value, multlplied by the rate of two and seventy-five hundredths cents on the 
dollar, flxed for said year as the rate of taxation upon aU property sltuated in 
sald county upon a dollar's valuation, amounted, on said shares, to $4,106.84. 
The blll further avers that between the flrst and second Moudays in May o< 
1892, when the cashler of sald bank made return to the auditoy of said 
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county of the names and résidences of the shareholders of Sald bank, with 
the uumbera and Rar value of the shares ot the capital stock of said bank, 
each of sald sbareholdere was indebted and owlng to others, of légal, boaa 
fld«» debts, a sum In excess of the "crédits" from whlch, under the laws ot 
Ohlo, he was entltled to deduct said debts, to an amount equal to the par 
value of said shares, whlch said excess of said debts over crédits, as aforesaid, 
the sald shareholders were entitled to hâve deducted from the assessed value 
of sald shares so severally owned by them. The complalnant further avers 
that the sald audltor did deduct and abate sald Indebtedness of said share- 
holders from the assessed value of thelr shares, thereby exempting the same 
from taxation, and dellvered the dupllcate, wlth sald déduction, to the de- 
fendant as treasurer of said county, and said complalnant paid to said treas- 
nrer, on Becember 20, 1892, the half-year taxes so due. The complalnant 
further avers that the auditor of sald county, on June 10, 1893, disregardlng 
the déductions allovsred as aforesaid, did, wlthout authority of law, add to 
sald dupllcate the allowances so aforesaid made, and did assess agalnst the 
same the rate and percentage of taxation for sald clty, county, and state 
for 1892, and now threatens to coUect by distralnt the sald tax on sald 
shares, vclth sald déductions dlsallowed. Complalnant further avers that, 
In case said taxes are not pald, the défendant threatens to give notice of a 
tax lien upon said shares to the cashler of said bank, so that, under section 
2839 of the Revised Statutes of Ohlo, such stock cannot be transferred, and 
no dividend can be pald thereon. Complalnant further avers that, if said stock 
is permltted to be sold under sald provision of law, great and irréparable 
lnjiu7 will be done to the business of sald bank. It Is further alleged that 
Bince the tax as levied on sald shares on December 20, 1892, was pald, a 
part of sald shares hâve been sold and dellvered. It Is further averred that 
In a prlor suit pendlng In this court between Whltbeck, as treasurer, and 
complalnant, the précise Issues now made were heard and adjudicated, and a 
decres entered, perpetually enjolning the défendant from collecting the tas 
then assessed, In whlch decree the rlght of shareholders to deduct from the 
value of thelr shares thelr bona flde debts was recognized and enforced. 
Sald decree is stlU In full force; and complalnant allèges that sald Issue so 
determined was between the same parties, and Involved the same subject- 
matter and législation. The complalnant tenders the amount it clalmed to 
be due, and asks an Injunctlon to restraln the collection of the further amount 
put on the dupllcate as aforesaid, and for the reasons stated. To thls blU 
the défendant Interposes a gênerai demurrer. 

Boynton & Horr, for complainant. 
S. K. Dissette, for défendant. 

RICKS, District Judge, (after statîng the tsiots.) The défend- 
ant relies tipon a récent décision of the suprême conrt of OMo, of 
Niles V. Shaw, 50 Ohio St. — , 34 N. K 162, as justifying the county 
anthorities in refusing to allow shareholders of national banks in 
the city of Cleveland to deduct from the value of their shares as 
flxed for taxation their bona flde indebtedness. The syllabus of 
the Ohio décision reads as foUows: 

"Our tax laws do not authorlze the déduction, from the value of shares In a 
national bank entered upon the dupllcate for taxation, of légal, bona flde 
debts owlng by the bolders of such shares of stock." 

It is contended that this construction of an Ohio statute relat- 
ing to the levying and collecting of state taxes by the highest judi- 
cial tribunal of the state is controlling upon the fédéral courts. 
This proposition would unquestionably be true if the only ques- 
tion for considération was the application or enforcement of such 
state statute. If nothing more were hère involved, we wo-iiVd leel 
controUed by the construction of the Ohio statute as given by its 
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'Mghest court. And such construction is not questioned. Indeed, 
the suprême court of the United States, in the case of Whitbeck v. 
Bank, 127 U. a 193, 8 Sup. Ot. 1124, in afflrming the decree of 
this court in a Bimilar suit, seeking tlie same relief now prayed for, 
approved the finding of this court that: 

"The laws of Ohio make no provision for the déduction of bona flde In- 
debtednesB of any shareholàer npon the shares of his stock, and provide no 
means by whlch sald déduction can he secùred." 

It is for the retj rea^oh that the laivs of Ohio fail to provide for 
such right to the shafeholders of national banks that the juris- 
diction of this court attaches, and enables it to give the relief for 
which the complâinant prays. The laws of Ohio, as construed 
by itô ;pghest courts, fail to gire to shareholders of national banks 
the righti to deduct from the value of their shares of stock their 
bona flde debts. That right is given to individual citizens in the 
State who hâve moneyed capital otherwise invested. Thèse laws 
therefore discriminate àgainst the holders of such bank stock, and 
conôiqt with the laws of congress. The contention that there is 
such a coûflict, and that the laws of the United States on this sub- 
ject are paramount and must prevail, présents the fédéral question 
conferring jurisdiction upon the court in this case, which is a con- 
tre versybetween citizens of the same state, not otherwise cogni- 
zable in this court Section 5219 of the Kevised Statutes of the 
United States provides as follows : 

"Nothing hereln shall prevent ail the shares of any association from belng 
included .hi the valuatlon of personal property Of the owner or holder of 
such shares in assesslng taxes Imposed by authority of the state in which the 
association is located; but the législature of each state may détermine and 
direct the manner and place of taxing ail the shares of national banking as- 
sociations: located withln the state, subject only to the two restrictions, that 
the taxation shall not be at a greater rate than Is assessed upon other mon- 
eyed capital In the hands of the individual citizens of such state, and that 
the shares of any national banking association owned by nonresidents of any 
state shall be taxed in the city or town where the bank Is located, and not 
elsewhere. Nothing hereln shaU be construed to exempt the real property of 
associations from either state, county, or municipal taxes to the same extent 
according to Its value as other real property Is taxed." 

That the foregoing provision was necessary to authorize the 
States to impose any tax whatever on national bank shares is abun- 
dantly established by the cases of McCuUoch v. State, 4 Wheat. 
316; Osbom v. Bank, 9 Wheat. 758; People v. Weaver, 100 U. S. 539. 
In the latter case, Mr. Justice Miller, in delivering the opinion of 
the court, said : 

"As congress was conferring a power on the states which they would not 
otherwise hâve had to tax theSe shares, It ttndertook to Impose a restriction 
on the exercise of that power, manifestly deslgned to prevent taxation which 
should discriminate against this class of property as compared with other 
moneyed capital. In permittlng the states to tax thèse shares it was fore- 
seen— thie cases we hâve cited from our former décisions showed too clearly— 
that the state authorities mlght be dlsposed to tax capital Invested in thèse 
banks oppressively. This mlght hâve been prevented by fixing a précise 
limlt In amount, but congress, with due regard to the dlgnity of the states, 
and With a désire to Interfère only so far as was necessary to protect the 
banks from anythlng beyond Qielr equal share of public burdens, said: 'You 
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may tax the real estate of banks as other real estate îs taxed, and you may 
tax the shares of the bank, as the Personal property of the owner, to the 
same extent you tax other moneyed capital invested in your state.' It was 
conceired that, by this qualification of the power of taxation, equality would 
be secured and injustice prevented." 

It is therefore clear that congress intended that the holders of 
shares in national banks should not be discriminated against by 
state tax laws. 

Do the tax laws of Ohio, as construed and enforced, resuit in 
sach discrimination? They certainly do if the citizens of that state 
are allowed to deduct, f rom "other moneyed capital" in their hands, 
their bona flde debts, and pay tax only on the balance so ascertained. 
It is earnestly contended by connsel for the défendant that "mon- 
eyed capital" in Ohio is not so favored. It is insisted that shares 
in railroads, in manufacturing corporations, and in insurance com- 
panies are moneyed capital, and that the holders thereof are not 
allowed to deduct, from the money value of such stock, their bona 
flde debts. It is important, therefore, to détermine what is "mon- 
eyed capital," within the meaning of the United States statute, 
for it must be conceded that it is the construction of a fédéral stat- 
ute by the fédéral courts which must control in this contention. 
Happily, we aeed not be confused as to the meaning of thèse tenus 
in the statute. Mr. Justice Matthews, in his usual luminous and 
forceful statement of the law in the case of Mercantile Bank v. 
City of New York, 121 U. S. 138, 7 Sup. Ct. 826, says that though a 
raUroad company, a mining company, an insurance company, or any 
other corporation of that description, may hâve a large part of its 
capital invested in securities payable in money, and so may be the 
owners of moneyed capital, yet the shares of stock in such companies 
held by individuals are not moneyed capital, because the opérations 
in which such money so invested in such companies is employed la 
not the business of loaning money for hire, or of discounting bills 
of exchange, or receiving deposits payable on demand, etc. It is 
where money is used in such a manner that it becomes moneyed 
capital, within the meaning of the laws of the United States, for 
it then becomes capital invested in a business competing with 
national banks, and it is the duty and policy of congress to protect 
the business and capital of the latter against unjust discrimination. 
A share in a bank would, therefore, be moneyed capital, while a 
share in a railroad or a mining or manufacturing company would 
not. Therefore, the learned justice said: 

"The terms of the act of congress, therefore, Include shares of stock, or 
other Interests owned by individuals, In ail enterprises In which the capital 
employed in carrying on its business Is money, where the object of the busi- 
ness Is the making of profit by Its uses. The moneyed capital thus employed 
Is Invested for that purpose in securities by way of loan, discount, or other- 
wise, which are from time to time, according to the rules of business, reduced 
again to money and relnvested. It includes money in the hands of individ- 
uals employed in a similar way, invested In loans or In securities t'or the 
payment of money, either as an investment of a permanent character, or 
temporarily, with a view to sale, or repayment and reinvestment. In this 
way the moneyed capital in the hands of individuals is distinguished trom 
what is known g'înerally as 'Personal property.' " 
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With the abore définition ot what is meant by "moneyetl c&pitsl/* 
It is évident that, undep tbé tax laws of Ohio, that kind of money 
and capital bas exemptions and privilèges over and above moneyed 
capital invested in national bank shares. Money and capital em- 

Eloyed in the manner stated in the case above cited, in the hands of 
idividual citizens of Oliio, is not fully taxed when the owner is al- 
lôwed tO deduct therefrom bis bona flde debts. Such déductions 
are made and allowed by the laws of Ohio. It was so fonnd by 
the suprême court of the United States in the case of Whitbeck v. 
Bank, heretofore cited. In that case the court said: "An owner of 
moneyed capital other than shares in a national bank bas a déduc- 
tion eqtial to bis bona Ûde indebtednéss made from the amount of 
the assessment of the value of such moneyed capital." Taxation 
upon such a baais is therefore a discrimination against owners of 
shares of national banks in that state, which is prohibited by the 
laws of the United States. It foUows, for thèse reasons, that 
the complainant is entitled to the relief prayed for as to aU the 
shareholders set forth In its MIL 

Ha^lng reached this conclusion^ it becomes unnecessary to con- 
sider the several averments of the bill which claim relief upon the 
ground that the same issue bas been heretofore adjudicated between 
thèse same parties, and that the action of the county auditor in 
subsequently adding to the tax duplicate the déductions and set- 
offs theretofore allowed the shareholders of the bank was Ulegal 
and inéquitable. 

The further question presentedis whether nonresident stock- 
holders of national bank shares are entitled to the same déduc- 
tion of bona flde debts allowed résident shareholders. The act 
of congress granting to the several states the right and power 
to tax national bank shares provides that the tax shall be assessed 
at the place where the bank is located. This compels nonresi- 
dent shareholders to pay on their shares the tax iaxposed in the 
State, county, and city where the bank is located. He cannot choose 
the place of his résidence as fixing the rate of bis tax upon bis bank 
shares. He must pay the rate flxed at the place where the bank is 
located. He ought, therefore, to be allowed to pay that tax upon 
the same conditions, and subject to the same déductions, allowed to 
résident shareholders. This is simple justice. Article 14 of the 
constitution of the United States extends equality of protection to 
ail its citizens by the provision that the states shall "not deny to 
any person the equal protection of the laws." Section 2, art 4, 
fnrther provides that "the citizens of each state shall be entitled to 
ail the privilèges and immunities of citizens of the several states." 
In Ward v. Maryland, 12 Wall. 418, the suprême court of the United 
States, in deflning the "privilèges" and "immunities" secured by the 
above provision of the constitution, says: 

"It will be safe to say that the clause plalnly and unmlstakably secures and 
protects the right of any citizen of one state • * • to be exempt from 
any higher rate of taxation or excises than are Imposed by the state upon Ita 
own qitlzens." 

It seems plain, therefore, from thèse constitutional provisions, 
and the interprétation put upon them by the suprême court of the 
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United States, that nonresident shareholders of national banks are 
entitled to thé same exemptions and déductions, as against the value 
of their shares of stock, in ascertaining the taxes due from them, 
that are granted to résident shareholders, and that, if the latter 
show a case of discrimination against them by the state which en- 
titles them to relief in this court, nonresident shareholders in the 
same bank, who hâve taken the same necessary measures to protect 
their right of déduction, wUl be entitled to the same relief. A de- 
cree may be prepared accordingly. 



FARMERS' LOAN & TRUST CO. T. WINONA & S. W. RY. CO. et aL 

(Circuit Court, D. Minnesota, Third Division. November 20, 1893.) 

1. Kailboad Companies — MoETGAOBa— Fokeci.osuee — Dbfault. 

A railroad mortgage recited that it was given to secure the due and 
punctual payment of the principal and interest of bonds, both bonds and 
interest coupons being payable uncondltionally at maturity. Article 1 pro- 
vided that, until default should be made in the payment of interest for 
six months after written demand of payment by the trustée, the mort- 
gagor should remain in possession and control of the property, but that 
after such default the trustée might take possession. Article 2 pro- 
vided that after such default the trustée, after entry or withouv entry, 
might sell the mortgaged property, and that this provision "Is cumulative 
to the ordinary remedy by foreclosure in the courts." Béld, that the 
flrst article was a limitation only on the trustee's right to take pos- 
session, and not on his gênerai right to file a blll for foreclosure; and 
hence such blll would lie immedlately upon default in payment of In- 
terest, without the necesslty of giving notice, and walting six months. 

8. Same— RECBnnERS. 

In a suit for the foreclosure of a railroad mortgage and the appolnt- 
ment of a receiver, the allégations of bill and answer were In conflict as 
to the solvency of the railroad company, the condition and care of Its 
property, and the -wisdom and economy of its methods of opération, but It 
appeared that a majority of its stock was in the hands of a construction 
Company, which had substantially the same offlcers, and whose interests 
were adverse to those of the mortgage bondholders, and that the Com- 
pany was unable or unwilling to pay the Interest upon Its bonds. Eeld, 
that a receiver should be appolnted. 

In Equity. Bill filed by the Farmers' loan & Trust Company 
against the Winona & Southwestern Railway Company and the 
Winona & Southwestern Improvement Company. 

Lawrence, Truesdale & Corriston, for complainant. 
C. W. Bunn, for défendants. 

CALDWELL, Circuit Judge. On the 2d day of Aprîl, 1888. the 
Winona & Southwestern Railway Company executed a mortgage 
on its railroad and property, thereafter to be constructed and 
acquired, to the plaintifl, as trustée, to secure an issue of flrst 
mortgage bonds to the amount of |18,500 per mile for each mile 
of the raUway completed. The mortgage contemplated the con- 
struction of the road from Winona to a point of connection with 
the Union Pacific Railway Company at CouncU Bluffs, lowa, and 
the ultimate issue of bonds to the amount of $6,950,000. The 
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bonda were to be îâstied in installments, as sections of flve or 
more mUes of railway were completed. The railway company en- 
tered into a ôontract wîth the WinoDa & Southwestern Improve- 
ment Companjjr, by whiéh the improvement comçany agreed "to 
build and fully construct and complète and eqnip" for the rail- 
way Company its road, from Winona to Council Bluffs, prior to 
December 1, 1892, for, which it was to receive the bonds and stock 
of the railway compaliy as specifled in the contract Under this 
contract the improvement company, during the years 1889, 1890, 
and 1891, constructed the road from Winona to Osage, lowa, a 
distance of 117 miles. The road has never been constructed be- 
yond Osage; and on the 30th of June, 1893, the construction 
coilWàct was, by mùtual agreement between the railway com- 
pany and the improvement company, canceled. To pay for the 
construction andi equipment of the road from Winona to Osage, 
bondswere issued, from time to time, in the aggregate amount of 
$l,000i937. The principal of the bonds is payable in 1928, and 
thèy draw interest at "the rate of 6 per cent, payable semiannually 
on the Ist days of April and October of each year, for which inter- 
est coupons are attached. The railway company made default 
in the payment of the interest coupons, amounting, in the aeàrre- 
gate, to the suip of $58,110, which fell due the Ist day of October, 
1893, and the trustée has filed this bill to foreclose the mort- 
gage iQr this overdue interest, and prays for the appointment of 
a rec^ver. The railway company ~ challenges the right of the 
compMnant to flle a bfll at this time to foreclose the mortgage for 
the ovérdue interest coupons. The mortgage provides that it is 
given "in order to secure the due and punctual payment of the 
principal and interest of the bonds." The bonds and the inteçest 
coupons are payable absolutely and unconditionally on the date 
of their maturity. Article 1 of the mortgage provides: 

"UntU default shall be made by the sald party of the flrst part In the 
payment of principal or interest, or some part of either principal or interest, 
for six months after demand of such payment in wrlting by the trustée, the 
railway company shall be suffered and permitted to possess, manage, operate, 
use, and enjoy the sald property and the sald rallroad and Its eqmpment, 
franchises, and appurtenances, and to take and use the rents, incomes, 
profits, and toUs thereof, as If this Indenture had not been made; but, in 
case default shall be made In the payment of any interest, or any of the 
aforesaid bonds issued under, and secured by, this instrument,- according 
to the ténor thereof, or of the interest warrants or coupons thereto attacned, 
and if such default shall continue for the period of six months after such 
demand in wrltlng, It shall be lawful * * *" for the trustée to take 
possession of the mortgaged property. 

Article 2 provides that, when default shall be made as provided 
in article 1, the trustée after entry, or without entry, may sell the 
mortgaged property; and it is declared in this article that: 

"The above provision Is cumulative to the ordlnary remedy by fore- 
closure in the courts; and the trustée hereln may at its discrétion, and upon 
the written request of the majority in value of the bonds then unpald shall, 
(upon belng properly indemnifled,) Institute proceedlngs to foreclose in such 
manner (by sale under the sald power or by suit) as the said majorlty of 
bondholders may direct. • • *" 
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The contention of the railway company is that the flrst clause 
of article 1 opérâtes as a limitation on the right of the holders 
of the overdue coupons, or the trustée acting for them, to enforce 
payment of such coupons by a bill in equily to foreclose the mort- 
gage, and that such a bill wUl not lie until the interest coupons 
are six months OTerdue, and the trustée bas demanded their 
payment in writing. This contention is untenable. The provi- 
sion of the mortgage quoted is a limitation on the power of the 
trustée to oust the railway company from the possession of the 
mortgaged property under the powers granted to the trustée by 
the mortgage deed. The terms upon which the trustée can enter 
and take possession of the property are prescribed by this article. 
But the clause in question does not purport to suspend or nost- 
pone payment of the interest coupons for six months af ter their 
maturity, or to deny to the holders thereof, or to their trustée, 
the right to pursue the usual and approprîate remedy in the courts 
for their collection at any time after their maturity. One or any 
number of bondholders may prosecute a bUl to foreclose the mort- 
gage upon default as to payment of a single coupon, or the trustée 
may intervene on behalf of ail for the same purpose. And to this 
effect are the controUing authorities in this court. Guaranty 
Trust & Safe-Deposit Co. v, Green Core Springs & M. R. Co.. 139 
U. 8. 137, 11 Sup. et. 512; Alexander v. Railroad Co., 3 Dill. 487, 
Fed. Cas. No. 166; Crédit Co. v. Arkansas Cent. R. Co., 15 Fed. 46; 
Dow V. Railroad Co., 20 Fed. 260. And, when such a bill is filed, 
the equity powers and jurisdiction of the court are precisely what 
they are in any other suit for the foreclosure of a mortgage after 
the maturity of the mortgage debt, or some part thereof. In 
such a suit the court may appoint a receiver for the same rea- 
sons that would influence it to make such an appointment in any 
other case of foreclosure. Such a foreclosure may be defeated 
by the mortgagor paying the overdue interest at any time before 
other defaults occur, and are set up in the bill, as they may 
be, for the decree may require the payment of ail interest coupons 
then due, though some of them matured since the institution of 
the suit, and of the principal sum also, if, by the terms of the 
mortgage, it bas become due. Undoubtedly, then, the bill is well 
brought to foreclose the mortgage for the overdue interest coupons. 
It bas come to be common practice to appoint a receiver in suits 
for the foreclosure of mortgages on railroads for a default in the 
payment of any part of the mortgage debt. The negotiable bonds 
and coupons of a railroad company are placed on the footing of 
commercial paper, and, if such obligations are not promptly met 
at maturity, the company and its securities are at once discredited 
in the commercial world. When a company defaults in the oay- 
ment of its interest coupons, it shares the common fate of ail 
debtors who are unable or unwUling to meet their commercial 
obligations either by payment or by procuring an extension of 
time for payment. But the appointment of a receiver of the prop- 
erty of a railroad company is not necessarily one of the consé- 
quences of its f aûure to pay its interest coupons at maturity. The 
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rigfet to a foreclosure does not necesaaxUy carry with ifc tHe rijglit 
to appoint a receiver. If the security is adéquate, anditliece is 
no daoger of nltiioate ht» to the mortgagee, the mortgagoF'B poa- 
sessiofli jshoujd not be disturbed until the final decree and the 
sale, t The appaintment of a receiver is not a matter of right, but 
rests tn the sound discrétion of the court, and is a power to be 
exercised sparingly and with great caution. Parmers' Loan & 
Trust Co. V. Kansas City, W. & N. W. R Oo., 53 Fed. 182. 

As additional grounds.for the appointment of a receiver, the 
bill allèges that the mortgaged property is very inadéquate secu- 
rity for the mortgage debt; that the railway company is insolvent, 
and is not keeping the road and rolling stock in proper repair; that 
it has a large floating debt; and that the Winona & Southwest- 
em Ipiprovement Company owns a majority of the stock of the 
railway company; and that the ofBcers of the two corporations 
are substantiaUy the saflie persons; and that the railway is oper- 
ated, and the aflairs of the railway company are being managed 
and conducted, in the interest of the improvement company, and 
to the détriment and préjudice of those who hold the bonds of 
the railway coippany. It is alleged that 100 box cars, 34 flat cars, 
2 eaboose cars, and 3 engines which were placed on the road in 
October, 1891, as a part of its equipment under the construction 
contract between the railway company and the improvement com- 
pany, and which were retumed under oath, by the oflûcers of the 
railway company, in 1892, to the auditor of state as the prop- 
erty of the railway company, were, when it became évident that 
the railway company would make default in payment of the interest 
coupons falling due October Ist, turned over to the improvement 
company, and' leased by the railway company at an exorbitant 
rental. The défendants hâve filed their answer, in which they deny 
that the railway company is not keeping its road and rolling stock 
in good repair; deny that the railway has been operated for the 
use and benefit of the improvement company, or persons interested 
in that company; deny that the railway company has any floating 
indebtedness whatever, other than the sum of $181,073.66, owing 
to the improvement company, and for which that company holds the 
note of the railway company due on demand; and it is averred in 
the answer that "there is no intention on the part of the improve- 
ment company to demand payment presently, or to sue for the same, 
and the intention of both thèse défendants is, and always has been, 
that said indebtedness is, and always shall be, considered subordi- 
nate to the lien of the mortgage, both for principal and interest" 
The railway company admits that it is temporarily unable to pay 
its coupons which matured October Ist last, but avers that it "fully 
expects, within a short time, to be able to pay thèse coupons in de- 
fault, and thereafter to keep said coupons paid promptly as they 
fall due," and "dénies its insolvency or inability to meet any of its 
debts and obligations except in the sensé that it is at présent un- 
able to pay said October Ist coupons or said note to the improve- 
ment company." Touching the cars and locomotives placed on the 
road in 1891, and recently turned over to the improvement company, 
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and 'hen leased to the railway company, the défendants say that 
this roUing stock was purchased and placed on the road at the time 
when it was expected the road would be constnicted for some dis- 
tance beyond Osage, and was intended to equip the road for such 
additional distance, and was in excess of the equipment required for 
that portion of the road actually completed under the construction 
contract; and that it bas, for that reason, always been regarded 
as the property of the improTcment company; and that the rental 
agreed to be paid therefor by the railway company to the improve- 
ment company is reasonable. 

This is but a brief summary of the allégations of the bill and an- 
swer. Both parties hâve flled numerous supporting affidavits. Up- 
on a preliminary hearing such as this, the court ought not to ex- 
press an opinion upon material and disputed issues of fact — 
such, for instance, as the ownership of the cars in question. 
There is one fact that has an important bearing on the applica- 
tion for a receiver. It is admitted that the improvement com- 
pany owns a majority of the stock of the railway company, and, 
as such stockholder, has it in its power to control absolutely the 
afifairs of the railway company, and that the ofBcers of the two com- 
panies are substantially the same persons, so that, in the matter of 
the ownership of the cars and engines mentioned and the rental 
therefor, as well as in aU other matters in which the rights and 
interests of the railway company or its mortgage bondholders may 
be adverse to the interests of the improvement company, the railway 
company is completely at the mercy of the improvement company. 
It cannot protect itself from any exaction or demand the improve- 
ment company has a mind to prefer against it. The honesty of the 
improvement company and the integrity of its offlcers is not ques- 
tioned; but there is hlgh authority for saying that no man can 
serve two masters, and it is a maxim of the law that no man shall 
sit as a judge in his own case; and the acts of a trustée, where his 
private interests conflict with his duty as trustée, when not void, 
are subjected to the closest scrutiny, and the burden rests upon the 
trustée to show that his acts were honest, and in no wise prejudical 
to his trust. The officers of the company cannot claim immunity 
from the opération of thèse rules; and the real question in the case 
is not whether the property shaU be left in the possession of the 
railway company, but whether it shall be left under the control of 
the improvement company, whose interests may be quite inimical 
to those of the railway company or its mortgage bondholders, be- 
tween whom and the mortgage bondholders an issue involving large 
amount of property is now actually joined. It is averred in the 
answer that the railway company fully expects, within a short time, 
to pay the interest coupons in default. Upon what this expectation 
is based does not very clearly appear. The answer avers the com- 
pany has $23,000 in its treasury, — nearly half the sum required to 
pay the interest, — and it has been stated at the bar that the owners 
of this property are wealthy and in good crédit. It would seem 
that, under such conditions, a solvent railway company should be 
v.69F.no.9— 61 



962 ( 'FEDERAL BBPOBTEB, vol. 59. 

able to give some bètter and more binding assurance of its solyency, 
and its ability and intention to pay the interest, than is found in its 
answer. 



HA-E^IAN et al. v. STB AD et al.» 

(Circuit Court of Appeals, Fourtb Circuit. February 7, 1894.) 

' No. 2T. 

ValîiioB AND Vendhb— BoNA FiDE Purchasers—Tax Sales. 

A bona flde purchaser for full value, wlthout notice, of lands whlch the 
vendoj" had redeemed from a prlor tax sale to the staîe of West Virginia, 
wlthout paying the taxes for the year in which they were sdld, as re- 
quired by statute, is ehtitled to hôld the same, as against a purchaser 
at a subséquent sale for the taxes thus omltted, when the want of notice 
arOse> from the failUre of the county clerk to record the lands as delin- 
queitt tu a proper boolf, and the unauthorlzed issuance by thé State auditor 
of a certlflcate of rediemption, whlch Implied that ail taxes due had been 
païa. 49 Fed. 7T9, retersed. 

On Appeal from the Circuit Court of the District of West Vir- 
ginia. 

In Equity. Bill by Charles H. Harman and William W. Flanna- 
gan, trading as C. H. Harman & Co., against Thomas Stead, Alex- 
ander P. Matthews, Homer A. Holt, and William M. Tyree. The 
bm prayed that a certain tax sale and deeds thereunder be de- 
clared void, and the deeds canceled. The circuit court dismissed 
the MU, (49 Fed. 779,) ■whereupon plaintiffs appealed. 

W. D; Dabney and T. B. Martin, for appellants. 
Malcolm Jackson, for appellees. 

Before FULLEE, Chief Justice, GOPP, Circuit Judge, and 
HUGHES, District Judge. 

HUGHES, District Judge. On the 22d December, 1885, a tract 
of land containing 1,264 acres, in Nicholas county, W. Va., belong- 
ing to James T. and T. B. Marshall, was offered for sale by the 
sherifE of the county for taxes which had been assessed against 
the land for 1884, for the nonpayment of which it had been re- 
tumed delinquent. Theré was no bid for the land, and it was pur- 
chased for the state àccording to law. The tract was omitted from 
the land books of 1886 àccording to law. This land was, on the 
7th May, 1886, redeemed from the auditor by the Marshalls, and 
certifled by the auditor to the clerk of the county court of Mcholas 
county for re-entry upon the land books. This rédemption was 
certifled on the fact that payment of the taxes for 1884, for which 
the land was sold, was made; but section 33 of chapter 31 of the 
Code of West Virginia, then in force, provided that the preyious 
owuer of lands sold for taxes and purchased by the state may, 
within one year from the sale thereof, redeem the same by paying 
into the state treasury the amount of ail taxes due thereon, with 
the interest due on each class of taxes at the time of purchase, in- 

' Behearing denied February IS, 1894. 
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cluding such taxes as were or should hâve been assessed thereon 
for the year in which tlie same was sold, etc. 

It is conceded in this case that the Marshalls did not pay to 
the auditor the taxes due ïor the year 1885, in which the land was 
sold, as required by law, and that the certificate of rédemption 
given to them by that oflScer was improperly issued. But the cer- . 
tiflcate was issued, and in pursuance of Uie auditor's certificate 
the land was re-entered upon the land books of Nicholas county for 
the year 1887, and charged with the back taxes of 1886. It is 
claimed that the rédemption from the eherifPs sale of December, 
1885, implied that not only the delinquent taxes of 1884 had been 
paid, but also those of 1885; that is to say, this was an implication 
of law, whether the fact was so or not In June, 1887, C. H. Har- 
man purchased the land from the Marshalls and received a con- 
veyance of title from them, which was recorded January 1, 1888. 
By a subséquent conveyance, recorded on 22d February, 1888, 
the land passed to C. H. Harman and W. W. Flannagan, partners 
in the name of C. H. Harman & Co. Some time after the last-men- 
tioned conveyance, the taxes on the land for the years 1886 and 
1887 were paid, either by the Marshalls or by Harman & Co. for 
them. The vendee of the Marshalls, and his vendee, relying on the 
auditor's certificate and the fact that no record of the delinquency 
of the land for the taxes of 1885 had been recorded in the clerk's 
office of the county where the land was situated, as required by 
law, believed that the taxes for that year had been paid. 

On the 16th December, 1887, the land was sold by the sheriff of 
the county for the taxes of 1885, and was purchased by Thomas 
Stead, one of the défendants, at the price of $16.91. No list of 
real estate delinquent for the taxes of 1885 appears to hâve been 
recorded by the clerk of Nicholas county in a weU-bound book kept 
hy him for the purpose, or otherwise; no such book having been 
kept in the clerk's office, and the only lists of land delinquent for 
taxes of 1885 being the original lists made by the sheriff, returned 
to the clerk's office, and preserved and filed therein. The plain- 
tiffs, Harman and Flannagan, had no notice or knowledge or in- 
timation from any source, before the conveyance of the Marshalls 
to Harman, recorded January 31, 1888, or that of Harman to Har- 
man & Co., recorded February 22, 1888, that the land had been 
returned delinquent for the taxes of 1885, or that it would be of- 
fered at a sherifE's sale for such taxes. The plaintiffs had no no- 
tice or knowledge of the sale to Stead, or of the proceedings con 
nected with it, until recently before the institution of this suit; 
nor had they any construetive knowledge of the sale until the deed 
of the clerk of the county to Stead was recorded, the date of that 
deed being the 18th day of January, 1889, which was the day on 
which it was recorded. The clerk's deed, and the sun-eyor's re- 
port preliminary to the sale, describe the land as lying chiefly 
in Beaver district, but it was sold to Stead as lying in Kentucky 
district, in Nicholas county. 

If the question in this case were between the Marshalls, on one 
side, and the grantee (Stead) of the state of West Virginia, on the 
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otlier, dt would be one of some embarrassment; for it was tbe duty 
of the Marshalls, in redeémiiag their land, to pay, not only the taxes 
due for 1884, for wLicb the land was sold, but also tbe taxes for 
1885, the year of the sale, It was equally the duty of the auditor 
not tô give a certificate 'pf rédemption to the Marshalls untU the 
taxes for 1885 were pald. The auditor gave an unauthorized cer- 
tificate, and 80 the staté and the Marshalls were both at fault 
But the question is between bona fide purchasers for fuU value 
from the Marshalls and a purchaser from the state at a nominal 
price at a tax sale, for taxes which the state, by her auditor, had 
held out to the world to hâve been paid. By the négligence of the 
state in the person of her auditor, ail the world was given to un- 
derstand that the title of the Marshalls was free from taxes. Bona 
fide purchasers, acting on the assurance given by the records of the 
state and of Nicholas cp'uniy, purchased the property at full value, 
and paid aU taxes whiçh aççrued subsequently to the year 1885. 
If the law of the state requiring a list of lands delinquent for taxes 
to be recorded by the clerk of the county in a bound book had 
been complied with, the overlooking of the unpaid taxes of 1885 by 
the MarshaUs and their assignées could not hâve happened. The 
negleçt of this requiremeht of the law operated as a trap to catch 
innocent purchasers. On ^he whole case, we think the state of 
West Virginia, through the illégal acts and omissions of her officers, 
was not in condition to make a valid sale for the taxes of 1885 on 
the 16th of December, 1887, when Thomas Stead became the pur- 
chaser, and the title which Stead obtained by his purchase was 
fatally defective as against bona fide purchasers from the Marshalls 
for fidl value. 

Keversed, 3.n& the case remanded for further proceedings in con- 
formity with this opinion. 



HUNÏÈE et al. v. RUSSELIi, 
(Circuit Court, D. Montana. January 31, 1894.) 
No. 301. 

1. CosTS— WiTSassES— M11.EÀ0E— Pailtjbb to Take Dépositions. 

Though Bev. St. § 863, provides that in civil cases pending in the 
fédéral courts dépositions de bene esse may be taken where the witness 
résides more than 100 miles from the place of trial, it merely gives the 
option to take évidence In this way; and the failm'e to exercise this 
option wlU not destroy the rlght of the prevailing party to recover mile- 
age for his wltnesses who hâve traveled more than 100 miles. Smith 
V. Rallway Co., 38 Fed. 321, dlsapproved. 

2. Samb— MiLKAGE— Choice of Koutbs, 

Such mlleage, however, will only be allowed upon the basis of the 
usual route taken by travelers between the points In question, notwith- 
standlng the wltnesses pursued a longer route. 

î Bamb— Attbndanck— Delat of Tkial. 

Plalntiff notifled défendant that thelr cause would be tried on a speci- 
fied day In the event that plaintlCf procured a certain déposition In time, 
as he expected to do, and défendant prepared for triai on that day. The 
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trial was, however, delayed, by plaintlffi's failure to receive the déposition 
in time. Défendant succeeded at the trial. Held, that he should be 
allowed his witness fées for attendance during the tIme that the trial was 
so delayed. 

At Law. On motion to retax costs. Action by Dnncan Hunter, 
W. B. Kichards, H. G. Pickett, O. C. DaUas, and T. B. MiUer against 
Eobert Eussell, in which there was judgment for défendant Mo- 
tion granted. 

McCîonnell, Clayberg & Gunn, for complainants. 
Albert Allen and CuUen & Toole, for défendant. 

KNOWLES, District Judge. This cause now cornes before this 
court on a motion to retax tlie costs of the défendant, in whose 
favor the suit was decided. It appears that the witnesses for de- 
fendant claimed îees for traveling from their place of résidence, 
Troy, Mont, to Helena, in the same state, the latter being the 
place the suit was tried. Said witnesses also claim that they were 
required to travel, in coming from Troy to Helena, 565 miles. Coun- 
sel for plaintiffs urge that said witnesses should not be allowed 
for more than 100 miles' travel, and at ail events the distance by 
the usuaUy traveled route from said Troy to Helena does not lex- 
ceed 380 miles. The said witnesses also claim fées for 13 days' 
attendance in said court; while plaintiffs claim they should not 
be entiitled to more than 6 days' attendance on the same. It is 
urged that the cause was set down only conditionally on the 5th 
day of January, 1894, and was not reached before the llth day of 
said month. The facts as they appear to the court in regard to 
this point will be stated when the point is considered. In sup- 
port of the claim that the prevailing party should not be allowed 
for his witnesses for travelmg more than 100 mUes from the place 
where the cause is tried, the case of Smith v. Bailway Co., 38 Fed. 
321, is cited. The distinguished jurist who made the ruling in that 
case based his ruling upon the ground that by section 861, Bev. St, 
it was provided that in an action at law there might be other évi- 
dence than oral introduced; that tn section 863 of said Statutes it 
was provided: 

"The testlmony of any witness may be taken in any civil cause depending 
In a district or circuit court by déposition de bene esse, when the witness 
lives at a greater distance from the place of trial than one hundred miles," 
etc. 

Having the right, then, by law, to take a déposition of a wit- 
ness residing at a distance more than 100 miles from the place 
' of trial, the court lays down the rule that this should be done, and 
expresses this raie: 

"It is the duty of the prevailing party, as in cases of damages, to so con- 
duet himself that the amount of the costs or damages shall not be imneces- 
sarily Increased." 

This présupposes that the taking of the déposition of a witness 
living more than 100 miles from the place of trial would cost less 
than the traveling fées of such witness. This cannot be main- 
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tainedi îii every case, especially in a newly-teéttled ceuntry, #here 
tîiqs^ iÈjteipetent to tâlfe a déposition in an lipportant case do not 
residie. ' À court ougit iiot to assume that in any case tlie cost 
of taking the déposition of any witness who lives more than 100 
miles from the place of trial would be less than the traveling fées 
of snch a witness. It might De that a proper person to take such 
a déposition, and the attorney called upon to examine the witness, 
would be compelled to travel that distance in a country settled 
as Montana is; and I hardly think that a court should be called 
upon to détermine iii èyery case which would hâve been the less 
expensive mode of taJdng évidence in cases to be tried in this 
State. The détermination of such a question would involve many 
coûsidèrations. 

Thïttït writ of subpoena runs throughout the territorial jurisdic- 
tioû (tf à circuit court bf the Ùnîted States is a familiar doctrine. 
Dreskilï V. Parish, 5, McLean, 241, Fed. Cas. No. 4,076. The terri- 
torial ïurisdiction in such a case as this is the district of Montana. 
In the case of Smith v. Railway Co., supra, it is admitted that a 
witnegs Could be compelled to iittend from any part of the district 
whèn isubpoenaed, but that the pafty subpoenaing him could not 
tax hifl opponent for more than 100 miles' travel. In the case 
of Proûty V. Draper, 2 Story, 199, Fed. Cas. No. 11,447, this section 
863 c^jne up for considération. It was then section 30 of chapter 
20 of the judicial act of 1789. In this the distinguished Justice 
Story held that the taking of a déposition under that section was 
a privilège to be exefcised at the option of the party desiring the 
évidence bf a witneSs liviûg more than 100 miles from the place 
of trialj and that the opposite party had no right to demand that, 
under such circumstances,' a déposition should be taken. Hav- 
ing, thën, the right to compel the attendance of a witness from 
any poiàt within the district, and having the option to take a 
déposition if living at the distancé' named, it does not seem to me 
to be gbîng too far to hold that,' if the litigant does not exercise 
the 6t>tidn to take the évidence of his witness by déposition, he 
can récbter for what he is compelled to pây his witness by law 
as ttàvéliûg fées. In the foUowiflg cases it was held that fées 
should be aUowed a prevailing party for his witnesses who hâve 
traveled more than 100 miles from the place of trial: Prouty v. 
Draper, sttpra; Andersen v. Moe, 1 Abb. (U. S.) 299, Fed. Cas. No. 
359; Dreskilï v. Parish, 5 McLean, 241, Fed. Cas. No. 4,076; Whip- 
ple V. Cotton Co., 3 Story, 84, Fed. Cas. No. 17,515; Holmes v. Sheri- 
dan, 1 Dill. 351, note, Fed. Cas. No. 6,644. This was undoubtedly 
the view éûtertained bj^ the distiûguished judges who decided the 
AnonyttiotS'Câse in 5 BlatChf. 134, Fed. Cas. No. 432. The reasons 
upon which thèse décisions are based commend themselves to me 
more than those upon which the case of Smith v. Railway Co. was 
grouûded, and I shall âdôpt them. 

This cause was considered by the attomeys upon both sides as 
a law case, and the arguments upon this question of costs are based 
upon the ground that it is such. A jury was expressly waived in 
writing, and about aU the évidence was oral, and given without 
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question as to the propriety of so giving it I was not advised as 
to the nature of the cause untU the pleadings were read in coui-t. 
I should think there should be some doubt about its being a law 
case. It is trae the suit was commenced in pursuance to the pro- 
Tisions of section 2326 of the Keyised Statutes, to détermine the 
right to the possession of the miniAg premises described in the 
bill of complaint. The bill allèges that plaintiffs were in posses- 
sion of the premises in dispute; that défendant laid claim to the 
same, and asks that plaintiffs be declared entitled to the posses- 
sion of the same, and that the claim of défendants be declared void. I 
think this should be declared an équitable proceeding, Both parties, 
however, seem to hâve classed it as a spécial proceeding at law; 
and of course I am not now called upon to décide this point, al- 
though it was suggested at the argument of this motion that it 
was an équitable case. But, if this should be classed as an équi- 
table proceeding, I do not think the rule as to costs would be dif- 
férent. Equity rule 78 provides: 

"That witnesses who llve within the district may, upon due notice to tho 
opposite party, be summoned to appear before the commissloner appointed 
to take testimony, or before the master or examiner appointed in any cause, 
by subpoena in the usual form," etc. 

The time and place are to be specifled in the subpoena, A court, 
in its discrétion, may allow the évidence to be given before it in 
open court, upon the trial of a cause in equity, When a court con- 
sents to hear the évidence orally, it ought to hâve the same right 
to bring a witness from any part of its judicial district as its mas- 
ter in chancery. When the witnesses attend in person in such a 
case, the prevailing party should be allowed his fées the same as 
in an action at law. There is no reason for any différent rule. 
The witness is compelled to travel and attend court by virtue of 
its command. 

There are two afiSdavits on file, made by compétent persons, 
showing that the usual route traveled from Troy to Helena is only 
380 miles. Although the witnesses named in the bill of costs 
may hâve taken a longer route, they should not be allowed to 
charge for traveling fées more than that distance. The same rule 
also appUes to the marshal subpoenaing the same. The clerk of 
the court is therefore directed to retax the costs, and allow for the 
witnesses and marshal fées for traveling to Helena from Troy and 
back at the rate of 380 miles each way. As to the attendance in court 
by the witnesses, there is nothing in the record to show .that there 
was any conditional setting of this cause for trial. The condi- 
tion which plaintiffs claim is this: That the cause should be 
tried on the 5th day of January, provided they obtained a déposi- 
tion from a witness residing in New York. There was at the time 
a reasonable expectation that such déposition would be obtained. 
The notice given défendant subsequently conveyed the impression 
that the same would reach hère in time. There was nothing for the 
défendant then to do but to prépare for trial, which he did. TJn- 
der such circumstances, défendant should be allowed his witness 
fées for attendance in court during the time the trial of the cause 
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was delayed becau^e of the nonarriTal of said déposition as ex- 
pected. Thèse vipws are sustained by the casé of Whipple v. C!ot- 
ton Ce, supra. Costa should be retaxed as directed. 



TUCKBR V. BAIVTIMORB & 0. R. 00. 
(Circuit Court of Appeals, Fourth Circuit February 7, 1894.) 
No. 60. 

L Tèiai.— DiBBOTma Verdict— CoNTBiBtrToaT Négligence. 

A court may withdraw a case itavolving questions of négligence from 
thé jury, and direct a verdict, when the évidence is undisputed, or is 
of such a concluslve character that the court would, in the exercise of a 
Sound discrétion, be compelled to set aside a verdict returned in oppo- 
sition to It. 

& Railboàd Companibs— Négligence. 

It is négligence which wlll justify the withdrawal of a case from the 
Jury for a Ucensee to walls on or near a tracls in a railroad yard when, 
in the exercise of due care, it is admitted that he could hâve walked 
safely by the slde of such track. 

In Errer to the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Action by Josephus Tuclîer against the Baltimore & Ohio Eail- 
road Company for injuries sustained by plaintiff while walking in 
the yard of the défendant. The judge instructed the jury to flnd 
for défendant, and this ruling is now assigned as error. 

V. B. Archer, for plaintiff in error. 

John A. Hutchinson, for défendant in error. 

Before GOFF, Circuit Judge, and SEYMOUR and SIMONTON, 
District Judges. 

SIMONTON, District Judge. This case cornes up by writ of error 
to the circuit court from West Virginia. The plaintiff in error, 
plaintiff below, brought his action in the state court against the 
Baltimore & Ohio Eailroad Company for injuries incurred on one 
«f its tracks in the raUroad yard. The cause was removed into 
the circuit court of the United States, and was tried with a jury. 
At the close of the testimony for the pMntifl, the judge presiding 
withdrew the testimony from the jury, and instructed them to find 
for the défendant. Of the four assignments of error set ont in the 
brief, but. one was pressed at the hearing. The others were prac- 
tically abandoned. The plaintiff in error insists that the court 
erred in directing the jury to find for the défendant. 

The rule upon this question has been frequently stated and is 
weU settled. "It is the settled law of this court," says the su- 
prême court in Eandall v. Railroad Co., 109 U. S. 482, 3 Sup. Ct. 
322, "that when the évidence given at the trial, with ail the in- 
ferences that the jury could justiflably draw from it, is insufficient 
to support a verdict for the plaintiff, so that such a verdict, if re- 
turned, must be set aside,* the court is not bound to submit the case 
to the jury, but may direflt a verdict for the défendant." The court 
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then quotes with approval the case of EaUway Co. v. Jackson, 3 
App. Cas. 193, deciding that it is for the judge to say whether any 
facts hâve been established by suflacient évidence from which nég- 
ligence can be reasonably and legitimately inferred; and it is for 
the jury to say whether, from those facts, when submitted to them, 
négligence ought to be inferred. The rule is again stated In 
Eailroad Co. t. Converse, 139 U. S. 473, 11 Sup. Ct. 569: 

"It is contended that the court erred In nbt submitting to the jury ^the 
Issue as to the defeadant's négligence. Undoubtedly, questions of négligence 
in actions like the présent one are ordlnarily for the jiuy. under proper di- 
rections as to the principles of law by which they should be controlled; but 
it Is well settled that the court may withdraw a case from the jury alto- 
gether, and direct a verdict for plaintifC or défendant, as the one or the other 
may be proper, when the évidence is undisputed, or is of such conclusive 
character that the court, In the exercise of a sound judicial discrétion, would 
be compelled to set aside a verdict returned in opposition to it." 

In Kane v. Railway Co., 128 U. S. 94, 9 Sup. Ct. 16, this rule was 
held applicable to a case like the présent one, in which the défend- 
ant introduced no évidence. In Mitchell v. Eailroad Co., 146 TJ. 
S. 513, 13 Sup. Ct 259, the court directed a verdict, on the ground 
that the évidence showed contributory négligence on part of plain- 
tiff. The whole question is discussed in Central Transp. Co. v. 
PuUman's Palace Car Co., 139 U. S. 40, 11 Sup. Ct. 478. 

The exception in question is accompanied by ail the testimony 
in the case. This testimony was produced on the part of the plain- 
tiff. It was not contradicted or answered by any évidence on the 
part of the défendant. If there were any discrepancies in it, 
the plaintiff must accept the conséquences. Such discrepancies 
do not présent, technically, an issue of fact, as between plaintiff 
and défendant, which must be submitted to a jury. The motion 
that the court instruct the jury to flnd for the défendant is, in ef 
fect, a demurrer to the évidence. "Was the course of the court be- 
low within the rule stated? 

The plaintiff was occasionally employed by shippers to assist in 
caring for cattle transported on lines of the défendant. He was 
perfectly familiar with the yard of the défendant, with the tracks 
running through it, and knew that locomotives and trains con- 
stantly passed to and fro on the tracks. On the moming of the 
accident complained of, about 10 or 11 o'clock, having been in- 
structed by one Tyson to take charge of some stock shipped by him, 
he went to a cattle train, made up of 12 cars with a caboose at 
the end and lying on track No. 4 in the yard of the défendant at 
Parkersbui^, and not at a public crossing. Track No. 4 is a sid- 
ing, coming out on a little curve with the main track, which is 
No. 3. The distance between thèse two tracks at that point was 
from 3 to 6 feet, — room enough, as plaintiff says in his testimony, 
for a man to walk while trains were passing, if he walked care- 
fuUy. The plaintiff went in front of the train, which was heading 
east, and met the train dispatcher, who told him that the train 
was about to start, and that he had better get back to the caboose. 
He turned and spoke to a brakeman, who gave him the same infor- 
mation. Qoing towards the caboose, he met the conductor abrmt the 
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midldle of tiie train, who told him to get on the caboose at once, as he 
had ordera to run right out A brakeman showed him tlve caboose. 
In orderto reach the caboose, he was not compelled to get on a track 
or to cross a track. He had only to walk alongside the train be- 
tween the tracks 3, and 4, the space between them being suffi- 
ciently great to enable him to do bo safely. When plaintiff was on 
his way to it, a locomotive came np behind him on the main track, 
struck him, ki^ocked him, down, and ran over his arm. The wit- 
ne^es called by him vary in eome particnlars, but they ail agrée 
in saying that the locomotive catue up with cylinder cocks open, 
steam eseaping, and mâking a great noise. They differ as to the 
question w^hether a bell was ringing or not. It is agreed on ail 
hands that, if plaintiff had been standing between the tracks, he 
conld not hâve been hurt. Plaintiff does not know where he was 
standing. The clear inference is that he was either on the main 
track, op dangerously close to it, unnecessarily. Upon this review 
of the testimony, we concur with the court below. Apart from 
the fact that there is no évidence of contract relation between the 
plaintiff and the défendant, as passenger or otherwise, it is clear 
that the. plaintiff, perfectly familiar with the locality, in a place of 
known danger, a railcoad yard^ in whiçh locomotives were con- 
stantly passing, walked on or dangewusly near to a track, the main 
track, where, by his own admission, a man could pass safely be- 
tween the tracks if hp walked carefuUy. His injuries were the 
resuit of his own act Bancroft v. EaUroad Co., 97 Mass. 278. 
He cannot hold-the défendant responsible for them. See Rail- 
road Co, v. Depew, 12 Am. & Eng. Ky. Cas. 66; Railroad Co. v. 
Houston, 95 U. S. 702; Railroad Co. v. Aspell, 23 Pa. St. 147. 
When it is shown that an injury would not hâve happened ex- 
cept for the çulpable négligence of the party injured, there can be 
no recoveryj even thongh there be concurring négligence on the 
other party. The track of a railroad over which fréquent trains 
are passing is a place of danger. A person who goes upon it un- 
necessarily, or without valid cause, voluntarUy incurs a risk for 
the conséquences of which he cannot hold other persons respon- 
sible; certainly not without adéquate proof that he took active meas- 
ures of précaution to guard against accident. Bancroft v. Rail- 
road Co., supra. 
The judgment of the circuit court is affirmed, with costs. 



SIPB et al. V. OOPWELLu 
(Circuit Court of Appeals, Sixth Circuit January 2, 1894.) 

No. 82. 

JUDGMENTS— COLLATBBAIi ATTACK— StATB AND FbDESAL COURTS. 

A décision by a sfate court, sustainlng Personal service whlle défend- 
ants were attendiljg court as parties, is bindîng on the fédéral courts, 
and the judgment fouhded upon it cannot be collaterally attacked theiein 
on the ground that such service was void. 51 Fed. 667, afllrmed. 
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In Error to the Circuit Court of the United States for the North- 
ern District of Oliio. 

This was an action by Eoger F. Copwell against John F. Sipe and 
Cari C. Sigler on a judgment in favor of the plaintiff, Copwell, against 
the défendants, Sipe and Sigler, rendered by the suprême court of 
Ehode Mand. A demurrer to the answer was sustained. 51 Fed. 
667. A judgment having been rendered for the plaintiff in default 
of further défense, the défendants bring error. 

Ong & Hamilton, for plaintiffs in error. 
Hutchins & Campbell, for défendant in error. 

Before LUETON, Circuit Judge, and BAEE and SEVEEENS, Dis- 
trict Judges. 

LUETON, Circuit Judge. This is a suit upon a judgment ren- 
dered by the suprême court of Ehode Island against the appellants, 
Sipe and Sigler, and in favor of the appellee, Copwell.' 23 Atl. 14. 
The défense interposed by the answer was that the judgment was 
void because jurisdiction was obtained by the service of procès» 
upon the défendants thereto when they were in attendance upon the 
suprême court of Ehode Island, as parties défendant to a suit then 
pending for trial. A demurrer to the answer was sustained, (51 
Fed. 667,) and judgment rendered for the plaintiff in default of fur- 
ther défense. The judgment of the circuit court upon the demurrer 
âled by the appellants is now assigned as error. 

Is the judgment of the Ehode Island court void? We think it 
is not, That court had jurisdiction of the subject-matter, This 
is not contested. It had jurisdiction of the défendants by personal 
service of the writ of summons. The défendants pleaded in abate- 
ment the circumstances under which they had been summoned, 
and insisted that they were exempt from summons while in attend- 
ance as parties to another suit then and there pending against them 
in the same court. This presented an issue for adjudication. It 
was decided adversely to the contention then and now urged by ap- 
pellants. The détermination of that question was clearly within 
the jurisdiction of the Ehode Island court. Its solution depended 
upon the statute or common law of that state. It decided that the 
Ehode Island statute, exempting witnesses from arrest or summons 
while in attendance as witnesses, did not apply to any other than 
witnesses. It further decided that there was nothing in the public 
policy of that state which exempted parties to pending suits from 
service of process in new suits. 

Whether thèse questions were rightly or wrongly decided is a 
matter of no importance in the présent aspect of the question. The 
court had jurisdiction to détermine thèse issues. The soundness of 
the adjudication cannot be questioned in a collatéral attack. 
Cooper V. Eeynolds, 10 Wall. 308; Trust Co. v. Seasongood, 130 U. S. 
482, 9 Sup. et. 575; Chicago & A. E. Co. v. Wiggins Ferry Co., 108 
U. S. 18, 1 Sup. et. 614, 617. 

It is not a question as to the efîect of constructive or substituted 
service, as in Pennoyer v. Neff, 95 U. S. 714. There was actual serv- 
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ice of priçcess. Whetjier tbere wasaa abuse of the psocess of the 
court was a question for the détermination of the court wliose pro- 
cess is; complaiqed of. Construction Co. v. ]?itzgerald, 137 U. S. 
98--105, 11 Sup. Ôt. 36. The; décision of the Ehode Island court, at 
most, wonld be erroneous, and in no view of the case is the judg- 
ment void. Having jurisdiction o^ the subject-matter, and of the 
person by actual service of process, it had the power to détermine 
for itself that its process had not been abused, nor the jurisdiction 
acquired fraudulently. Its judgment is entitled to full respect, 
and cannot be reviewed by the circuit court. It is accordingly 
ordered that the judgment of the circuit court be affirmed. 



, MERCHANTS' EXCH, BANK T. McGBAW. 
(Oirci^t Court o£ Appeals, Ninth Circuit Jaauary 15, 1894.) 

No. lia.' 

1. Sai/Ki— Dkwybrt— When TiTLE Passes. 

By agreement for a sale of goods the sellers were not to part with pos- 
session pittt payment should be made by cashlng their draft on the pur- 
Chàsers, wlth bill of lading attached. The purchasers' bank agreed with 
them toi giiaranly payment of the draft on the understanding that the 
goodS and billi of lading were to be Its property as security, and wired 
the sellers? bank that the draft, -wlth bill of lading attached, wonld be 
paid, whereupon the latter bank cashed it <Held, that the deUvery by the 
sellers of the goods to the rallroad company consigned to the purchasers, 
and taking a bill of lading to that effect, did not pass tltle to the pur- 
chasers,' and that the sellers' bank acted as the agent of the purchasers' 
bank in recelving and transmlttlng the biU of lading. 

8. JcDiciAL Notice— State Statutes. 

ïhe courts of the United States take judlclal notice of the public stat- 
utes of the seyeral states. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

At Law. Action by the Merchants' Exchange Bank of Milwau- 
kee, Wis., against John H. McGraw for conversion. Judgment of 
dismissaL Plaintiff brings error. Eeversed. 

Lichtenberg, Shepard, Lyon & Denny, (Charles E. Shepard and 
Sylvester & Scheiber, on the brief,) for plaintifE in error. 

Fishback, Elder & Hardin and Henry F. McClure, for défendant 
in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error, a banking cor- 
poration ctf Milwaukee, Wis., brought an action for damages against 
the défendant in error for wrongful conversion of 100 baies of hops. 
On the 2d day of December, 1890, A. F. Luening & Co., hop dealers 
of Milwaukee, Wis., had an account with their bank, the plaintiff 
ip error, which account was at that date overdrawn. A. P. Luen- 
ing, a member of the flrm, stated to the cashier of the bank that 
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hls ûrm had purchased 100 baies of hops, thrôùgh Kueh.n, Metzler 
& Co., commission dealers at Seattle, Wash., ja.t about 32 cents per 
pound; that Lis flrm had not the money to pay for the hops, but 
tbat the First National Bank of Seattle would advance the pur- 
chase money therefor if the plaintiff in error would guaranty the 
payment of a draft to be drawn by Kuehn, Metzler & Co. on A. F. 
Luening & Co. for the sum. The bank agreed so to guaranty the 
draft on the understanding that the hops and the bill of lading 
thereof shoidd be the property of the baiik as security for the guar- 
anty. Thereupon the plaintifE telegraphed on the same day to the 
First National Bank of Seattle as foUows: 

"Draft Kuehn, Metzler & Co. on A. F. Luening & Co. for 100 baies hops at 
S2 cents per pound. Bill of lading and value bill attached will be paid. 

"Merchants' Exchange Bank." 

On December 8, 1890, Kuehn, Metzler & Co. shipped to A. F. 
Luening & Co., Milwaukee, as consignées, 100 baies of hops, and 
took the bUl of lading of the same to the First National Bank of 
Seattle, and there attached it to a draft on A. F. Luening & Co. for 
the purchase price of the hops, which included the commission of 
Kuehn, Metzler & Co. The draft was discounted by the First Na- 
tional Bank of Seattle, and was then sent for collection through 
the bank of the plaintifE in error. On the 8th day of December, 
however, the hops were attached by the défendant in error, as 
sheriff, in an action against A. F. Luening & Co., after they had 
bean delivered into the custody of the railroad company at Seattle. 
Both the plainttffi in error and Luening & Co. were advised of this 
fact by telegraph after the draft was discounted at Seattle. It 
was admitted by the plaintiff in error in open court upon the trial 
that the attachment was levied after the bill of lading was issued, 
and that it does not appear from the testimony whether the levy 
was made before or after the negotiation of the draft at the Seattle 
bank. On December 15, 1890, the draft reached Milwaukee, and 
was presented to A. F. Luening & Co., but was protested for non- 
acceptance, the reason for the nonacceptance being that the draft 
was drawn for more than the agreed price. Upon remitîîng the 
overcharge, a second draft in lieu of the flrst was issued from the 
Seattle bank on the same day, and was paid on December 20, 1890, 
by the plaintifE in error, pursuant to its guaranty, but the plaintifE 
in error has not been reimbursed by A. F. Luening & Co. for the 
money so paid. Demand was made by the plaintifE in error upon 
the sherifE for the delivery of the hops, and, upon his refusai, this 
action was brought Upon the trial the facts above recited were 
proven. The court below, upon the motion of défendant, granted 
a nonsuit at the close of the plaintiff's testimony, and entered a 
judgment of dismissal, upon the ground that the plaintifE had failed 
to proTe that the attachment was not levied before the draft was 
cashed at the Seattle bank. 

There are two principal questions presented by the record in this 
case: First Was there évidence to go to the jury in support of 
the plaintiff's claim of title to the hops? Second. Was there proof 
of the incorporation of the plaintiff? 
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The anawer to ti^e flrst question nrnst dépend upon whether or 
noithe title to tie hops passed to A. F. Luening & Co. by thé de- 
livery of the hops to the railroàd company at Seattle, so that between 
that point of time and the cashing of the draft at the Seattle bank 
on the same day they were the property of the firm to which they 
were con»igned. It appears from the bill of exceptions that the 
terms and conditions of the sale had been agreed upon prior to 
that date, and that the hops had been bought, but were not paid 
for, and were not yet delivered. The terms of the sale are testiâed 
to by À. F. Luening as follows: 

"About the Ist or 2d of December, 1890, I duly purchased by wire of 
Kueha, Metzler & Co., 100 baies of hops, wlth the understanding that they 
were to draw on me at sight, wlth bill of ladlng and value bill attached to 
the draft. They desked the draft cashed at Seattle for some reason." 

J. J. Metzler, of the flnn of Kuehn, Metzler & Co., testified: 

"We had a deal in the month of December, 1890, wlth A. F. Luening & 
Co., of Mllwaukee, relative to a hundred baies of hops. We bought them on 
an jorder from A, F. Luening & Co., and shlpped the hops to them. As re- 
gards payment, they usually wlred us crédit from Mllwaukee to the First 
National Bank hère,— wlred crédit to pay for the hops. » * » Our ar- 
rangement was made on December 2d by wire, but we did not get the bill 
of ladlng ont untll the 8th. * » ♦ We secured the hops for the purpose 
of shipment before lliat arrangement was made, and then we shipped them, 
and took ont that bill of ladilng." 

So far as tl *s évidence goes, (and there waa no évidence to con- 
tradict it,) it was clearly a part of the agreement and understi^nd- 
ing between the vendors and the vendees that the former should 
not part with their possession of the hops until they should hâve 
received payment therefor. In order to obtain payment, arrange- 
ment was made for the cashing of a draft to be drawn by the ven- 
dors upon the vendees. The draft was to be cashed at the First 
National Bank of Seattle whenever it should be presented by the 
vendors with the bill of lading of the hops attached. In order to 
procure the bill of lading for this purpose, it was necessary to place 
the hops in charge of the railroàd company at Seattle, consigned to 
A. F. Luening & Co. at Milwaukee. The bill of lading was pro- 
cured, and presented at the Seattle bank with the draft, and the 
draft was cashed, Thereby ^uehn, Metzler & Co. were paid. Did 
the title at any time vest in A. F. Luening & Co.? 

The précise point of time at which the title passes upon a sale 
of goods, such as is disclosed in the record of this case, dépends 
upon the intention of the parties. "The gênerai rule is that, if it 
is a part of the contract of sale that the seller shall deliver the prop- 
erty sold at some place specifléd, and receive payment on delivery,^ 
title will not pass until such delivery." 1 Benj. Sales, § 325. In 
Sneathen v. (Jrubbs, 88 Fa. St. 147, the vendor, a coal dealer, had 
agreed to load coal upon two pf the vendee's barges, and to deliver 
the coal, with the barges, at Pittsburgh, and receive his pay on de- 
livery. The coal was placed: upon the barges, but in transit to 
Pittsbnrgh the coal was attached by creditors of the vendor. The 
vendee brought replevin. The court held that delivery of the coal 
had not taken place, notwithstanding the loading of the vendee's 
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barges, since payment had not been made for the coal. In Cop- 
land V. Bosquet, 4 Wasli. C. 0. 588, Washington, J., said : 

"Upon the completion o£ tbe contraot of sale, and before delivery, the prop- 
erty of the thing sold is changea, and passes to the vendee; but, if the sale 
be for money to be immediately pald or to be paid upon delivery, payment of 
the price is a condition précèdent of the sale, which suspends the completion 
of the contract until the condition is performed, and prevents the right of the 
propertj' from passing to the vendee unless the vendor chooses to trust to the 
Personal crédit of the vendee." 

In Russell v. Minor, 22 Wend. 659, goods had been sold to be paid 
for by the vendee's note. The goods were delivered, and the note 
demanded, but refused. The vendor brought replevin. After a re- 
view of ail the cases, the court held that the delivery was condi- 
tional, and that no title passed. To the same effect is Harris v. 
Smith, 3 Serg. & E. 20. In Leven v. Smith, 1 Denio, 571, the terms 
of the sale were cash* on delivery. Delivery was made, but it was 
held that no title passed until payment was niade by the vendee, 
or waived by the vendor. To the same effect is Hammett v. Linne- 
man, 48 N. Y. 399. In Stone V. Perry, 60 Me. 48, the court said: 

"To establish that the delivery was conditional it is not necessary that the 
vendor should déclare the conditions in express terms at the time of delivery. 
It is sufBcient If the intent of the parties can be Inferred from thelr acte, 
or the circumstances of the case." 

In Paul V. Reed, 52 N. H. 136, the court said: 

"Thé probf tends to show that the sale was for cash, and not on crédit; and 
this Is just what would hâve been intended had no time of payment been 
stipulated. The case then stands before us as a contract of sale for cash 
on delivery. lù such case the delivery and payment are to be concurrent 
acts, and therefore, if the goods are put Into the possession of the buyer in 
the expectatlon that be will immediately pay the price, and he does not do it, 
the seller Is at liberty to regard the delivery as conditional, and may at once 
reclaim the goods. In such a case the contract of sale is not consummated,' 
and the title does not vest in the buyer." 

In Cole V. Berry, 42 N. J. Law, 308, it was said: 

"Payment of the contract price is one of the most usual conditions on whIch 
the transfer of title dépends. It Is generally a condition to be performed 
simultaneously with delivery." 

Thèse décisions establish the doctrine that whether or not the 
title to goods passes upon delivery dépends upon the intention of 
the parties, and that the intent may be inferred from the terms of 
the sale and the circumstances surrounding the same. 

The question of the intention is one of fact, to be ascertained, 
not by inquiring what was the secret purpose of the vendor, but 
by iconsidering his acts and déclarations. Wigton v. Bowley, 130 
Mass. 252; Corner v. Cunningham, 77 K Y. 391. As said by the 
court in Bank v. Bangs, 102 Mass. 291: 

"It is properly a question of fact for the jury, and must be submitted to 
them, unless it is plain, as a matter of law, that the évidence will justify a 
flnding but one way." 

In the case before the court there is nothing from which it may 
"be inferred that there was an intention that the title to the hops 
should pass to the purchaser before payment of the purchase price, 
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Bave anâ except the fact that they were delivered by the consigûors 
to the carrier for transportàtion, consigned to A. F. Luening & Co., 
and thata bill of lading was made ont to that effect. Thèse facts 
alone woiild amount to proof prima facie that the consignées were 
thé ownërs. Their effect as évidence, however, is overcome by the 
other facts in the case, — ^by the fact that the goods were to be paid 
for before delivery, that the purchase money was to be procured by 
pledge of the goods upon a draft with the bill of lading attached, 
and by tjie further fact that the possession of the bill of lading was 
to be retained by Kuehn, Metzler & Go. until they should receive 
payment. Bank v. Jones, 4 N. Y. 497; Bank v. Daniels, 47 N. Y. 
631; Emery t. Bank, 25 Ohio St 360; Stollenwerck v. Thacher, 
115 Mass. 224, 

In Bank V. Jones, supra, the; owner of flour at Rochester con- 
signed the same to Jones, in Âlbany, to whpni he was indebted, 
and obtaiped a bill of lading of the same. On the same day he 
discounteà at tjxe Bank of Èochester a draft on the consignée, and 
delivered the bill pf lading to the bank as security. The bank for- 
warded the draft and the bill of lading to its agent at Albany, but 
the consignée réfûsed to accept the drait, but subsequently obtained 
possession of the flour, and sold it. The bank brought trover against 
him, and it was held that the bank was the pledgee, and could 
maintain the action. 

In Emeiy T. Bank, supr% a produce broker in New York con- 
sièned goods tp a flnn in Cincinnati, and drew upon the consignées 
against the goods, and discpunted the drafts, at the same time 
pledging with the bank the bill of lading, which had been drawn 
in favor of the consignées. The consignées received the goods, but 
refused to accept the drafts, or pay the same, for the reason that 
the consignor was indebted to them. Upon an action brought by 
the bank for the proceeds of the goods it was held that it was enti- 
tled to recover, notwlthstanding that the bill of lading had not been 
indorsed to it by the consignées. 

But it is contended on the jpart of the défendant that the bill of 
lading was not in fact delivered to the plaintiff, and that the plain- 
tifE acquired no right or interest in the same, or in the hops repre- 
sented thereby, until A. F. Luening & Co. made the indorsement to 
the plaintiff, upon December 20, 1890. There can be no question 
that the delivel^ of the bill of lading to the Seattle bank was a de- 
livery to the plaintiff. In paying the draft the Seattle bank ob- 
viously relied upon the guaranty of the plaintiff, but it was one of 
the conditions upon which the guaranty was given that the bill of 
lading should be delivered •with. the draft. In receiv'ing the bill of 
lading from the drawers of the draft, and transmitting the same 
to the plaintiff, the Seattle bank was acting as the agent of the lat- 
ter. It was not necessary that the bill of lading should hâve been 
indorsed or assigned to the plaintiff. A bill of lading may be trans- 
ferred in pledge by mère delivery alone, wherever it is the inten- 
tion of the parties so to transfer it. Railrôad Co. v. Phillips, 60 
m, 190; Peters v. EUiott, 78 m. 321; Bank v. Dearborn, 115 Mass. 
219; Holmes v. Bailey, 92 Pa, St 57. It follows from thèse con- 
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siderations, and from the authorities above cited, that there waa 
évidence to go to the jury tending to prove that up to the time of 
the delivery of the bill of lading to the bank at Seattle the title to 
the hops remained in Kuehn, Metzler & Co., and that by the cashing 
of the draft, and the delivery of the bill of lading to that bank as 
the plaintiff's agent, the title passed to the plaintiff. 

It is further contended that the nonsuit was properly granted, 
for the reason that there was no légal proof of the incorporation 
of the plaintiif. The allégation of the complaint that the plaintiff 
was incorporated was denied in the answer. The plaintiff offered 
in évidence a certtficate of incorporation, and undertook to prove 
the competency and snAflciency of the same by référence to the stat- 
utes of Wisconsin, but by oversight referred to the wrong sec- 
tions of the statutes. The référence was intended to be to section 
2024, which provides that a certiflcate, such as that offered ia évi- 
dence, shall constitute due proof of incorporation. It is sufacient 
to say in answer to this that it was not necessary to introduce proof 
of the statutes of Wisconsin. The courts of the United States take 
judicial notice of ail public statutes of the several states of the 
Union. Owings v. Hull, 9 Pet. 625; Bank v. Francklyn, 120 U. S. 
747, 7 Sup. et. 757; Lamar v. Micou, 114 U. S. 218, 5 Sup. Ct. 857; 
Gormley v. Bunyan, 138 U. S. 623, 11 Sup. Ct 453. 

The judgment is reversed, and the cause is remanded for a new 
trial, with costs to the plaintiff in error. 



McDONALD V. HANNAH et al. 
(Circuit Court of Appeals, Nlnth Circuit. February 5, 1894) 

No. 95. 

1. Ejectmeîtt— Plbading and Proof. 

Plaintiff may rely upon the admission In the answer that défendant 
claims from a certain grantor, and need not prove title In such grantor 
If he Is the common grantor; and, where he offers Insufflcient proof of 
title In the common grantor, it must be dlsregarded, as belng proof of a 
tltle not In Issue. 51 Fed. 73, reversed. 

2. Tax Titlbs. 

Under the laws of Washington requlrlng realty assessed for taxes to 
be listed in the name of the owner, and making the taxes levled a debt 
due from the owner, to be coUected by sale of the land only in case Per- 
sonal property cannot be found, a purchaser at a tax sale acqulres only 
the tltle of the person assessed. 51 Ped. 73, afBrmed. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

At Law. Ejectment by F. V. McDonald against Dolphus B. Han- 
nah, Kate E. Hannah, and others. Judgment for défendants. 51 
Ped. 73. Plaintiff brings error. Reversed. 

W. Lair HiU and W. Scott Beebe, (J. C. Stallcup and 0. K. Hol- 
comb, on the brief,) for plaintiff in error. 
W. 0. Sharpstein, for défendants in error. 
v.59F.no.9— 62 
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J^efprçj MeKENNA wd GILBERT, Circuit Jiidges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judgè. Tlie plaintiff In error brought eject- 
ment a^ainst the défendants in error to recover possession of cer- 
tain laAd iii tie city of Tacôma, state of Washington. Tlie ajiswer 
set up ownership aud possession in tte défendants by virtue of a 
tax title. Trial was Lad before the court, without a jury. On tlie 
|;rial, plâihtîff offered in évidence a conveyance of the premises from 
Mary A. Givens, the common grantor of both plaintiff and défend- 
ants, lastead of resting ùpon the rule which renders it unnecessary 
for -the plaintiff to prove title in the common grantor, the plaintiff 
then introduced what he claimed to be a chain of conveyances from 
the United States down to Mary A. Givens. Thèse were held by 
the coilrt to be hot only insuflacient to show title in Mary A. Givens, 
but tb efllow afflrmatively that she had no title whatever, and no 
interest in the land upon which ejectment could be maintained. 
The court, theref ore, without entering into the considération of 
defendant'fl title or right of possession, rendered judgment against 
the plaliitiff^ for want bf proof of titlé in himself. The question is 
presented whether this rui|ïig upon the évidence was error. 

Where the answer, as in this case, contains a distinct admission 
that the défendant claims tis title and right of possession through 
a certain grantor, the aùthorities uniformJy hold that the plaintiff 
has the right to rely upon the admissions thus madé, and that he 
does not waive his right by introducing évidence by which he at- 
tempts to prove title in the common source. The évidence thus intro- 
duced, no matter what its purport or effect, is deemed immaterial, 
whether objected to or not, and will not be considered. Many of 
the décisions go tp the extent of holding, irrespective of the admis- 
sions of the answer, that neither party will be permitted to dispute 
the title of the common grantor. In Homing v. Sweet, 27 Minn. 
277, 6 N. W. 782, the action had been dismissed in the court below, 
«pon the gi'ound that the conveyances offered in évidence by the 
plaintiff to prove the title of the common grantor were insuffieient 
for the pùrpose. On the appeal, the court disregarded the convey- 
ances thus offered, and held that proof of title from the common 
grantor was sùflflcient, and that the action was improperly dis- 
missed. In the case of Orton v. Noonan, 19 Wis. 356, there was 
defective proof bf the dedication and plat of a town, but there was 
proof of the conveyance of a block in the town to the plaintiff from 
the commoii source of title admitted in the answer. The plaintiff 
was nonsuited in the trial court, but, on appeal, it was held that 
he had the undoubted right to avail himself of the admission in 
the answer. In Mickey v. Stratton, 5 Sawy. 475, the plaintiff of- 
fered in eVidèiiCè a chain of title to himself from the United States. 
Objection Vi'asmade to the validity of one of the early convey- 
ances in the chain. The court held it to be a conclusive answer 
to this objection that the plaintiff and défendant both claimed 
under a subséquent grantor. In Ames v. Beckley, 48 Vt. 395, the 
court held that ail the objections urged by the défendant to the 
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introduction of deeds prier to the conveyances from the common 
grantor were immaterial, sinee the défendant was precluded from 
questioning the title derived from the common source. The récent 
case of Cox v. Hart, 145 U. S. 385, 12 Sup. Ct. 962, afose under a 
statute of Texas which enacted simply the rule of évidence that 
elsewhere obtains without enactment, — that, in an action to try 
title, it shall be unnecessary for either party to ofEer proof of title 
prior to the common grantor. On the, trial, question was made 
of the Talidity and exécution of a conveyance to the common 
grantor. The suprême court Leld that it was unnecessary to con- 
sider that conreyance. 

The principle upon which thèse décisions are based is that the 
plaintiff is not required to be prepared with proof of the common 
grantor's title, and that such évidence, if. offered, is presented 
upon an immaterial question, not in issue in the case. Applying 
that principle to the case at bar, it would appear that the plain- 
tiff, when he had introduced évidence of his conveyance from Mary 
A. Givens, had the right to rely upon the admission of the défend- 
ants' answer, and to décline to offer further proof of his title; and 
that, by ofEering such proof, he did not waive that right; and that 
the prior conveyances so offered by him must be regarded simply 
as defective proof, insufflcient to establish a title that was not in 
controversy, and was not an issue in the case, and not as positive 
évidence to disprove his title, or to destroy the effect of the défend- 
ants' admission. 

The décision in Blight's Lessee v. Eochester, 7 Wheat. 535, re- 
lied upon by the défendants in error, is not perceived to be in con- 
flict with thèse views. In that case the plaintiiïs sued claim- 
ing as heirs of their father, John Dunlap, who had claimed as 
the heir of his brother, James Dunlap. James was a British sub 
ject, who had died in 1794, before the treaty of that year was 
signed, and was therefore incapable of transmitting land to his 
heirs. After his death, his brother, John, claiming to own the 
land, sold, but did not convey it, to one Hunter, and Hunter con- 
veyed it to the défendant. The défendant entered into posses- 
sion in 1794. The question considered in the suprême court was 
whether the défendant, in possession, was estopped to deny the 
title of John Dunlap. The court said : 

"Ttie plaintiffs show no title in tliemselves, but allège and prove that the 
title nnder which the défendant clalms is derived from their ancestor. They 
therefore insist that the défendant is bound in good faith to admit this title, 
and surrender the premises to them. But the sole principle on which this 
clalm is founded Is that the défendant must trace his title up to their ances- 
tor, and is bound, therefore, to admit it. But If the deed of the défendant 
does not refer to their ancestor, and the record does not convey this informa- 
tion, the défendant holds in opposition to the title of John Dunlap, or claims 
to hâve acquired that title. If he holds under an adversary title, his right 
to contest that of Dunlap is admitted. If he claims under a sale from Dunlap, 
and Dunlap himself is compelled to aver that he does, then the plaintiffs them- 
selves assert a title against this contract. Unless they show that it was 
conditional, and that the condition is broken, they cannot, in the very act of 
disregarding it themselves, insist that it binds the défendant In good faith 
to acknowledge a title which bas no real existence." 
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It îs cimtended that tbé prindple of tîie décisions abore r^férred 
to is inapplicable to tbis case, foi* the reason tbat tbe défendants' 
title is a tax title, and tbat tbey bave acqtired'tbereby tbe land itself, 
and not thé interest of any particular person tberein. Under tbe 
lawsof Washington in force at and since the time tbis ta^ title bad 
its iïiception, property assessed for taxes was required to be listed 
against tbe name of tbe owner, if known. Tbe taxes so levied 
constituted a debt due fpom the owner. Tbe law made provision 
for its collection by distraint of personal property, and ânally, in 
case Personal property could not be fonnd, by sale of the land. 
Tbe défendants' answer in tbis case recites the fact that tbe tax 
salé in question was made for tbé unpaid taxes assessed against 
Mary A. Gîvens. The tax deed contàins tbe récital tbat tbe taxes 
due from Mary A* Grivens, assessed on tbe land tberein conveyed, 
bad not been paid, and tbat no Personal property belonging to her 
could bé found. The title acquired by the défendants was tbere- 
foré a dërivatiVe oine, pàrtaking of the nature and incidents of a 
title obtained upon sale under judidal process, and it was sucb 
title only aJsHbe said Mary A. Givens bad in and to tbe land in con- 
troversy. *'Wbere the law requires the land to be listed in the 
name of tbe owner of tbe fee or of any otber interest in the estate, 
provides for a personal demand of the tax, and, in case of default. 
autborizes tbe seizure of the body or goods of the delinquent in 
satisfaction of the tax, and, in tenns or upon a fair construction 
of the law, permits a sale of the land only wben ail otber remédies 
hâve been exhausted, then the sale and conveyance by the offlcer 
passes only tbe interest of Mm in wbose name it was listed, upon 
whom tbe demand was made, who bad notice of tbe proceedings, 
and who alone can be regarded as legally delinquent. In sucb cases 
the title is a derivative one, and the tax purcbaser can recover in 
ejectment only sucb interest as be may prove to bave been vested 
in the defaulter at the time of tbe assessment." Blackw. Tax Ti- 
tles, p. 548. 

The judgment is reversed, at tbe cost of the défendants in error, 
and tbe cause is remanded for a new triaL 
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(Circuit Court of Appeals, Ninth Circuit. February 5, 1894.) 

No; 124 

LtBBii AND SiiASDER— What Actioîtablb— Chaeging Chiminal Intent Meeblt. 
Words càarging another with the (ormation of a scheme to blaokmail, 
and the request for money as a prelimlnary step in carrying out the 
scheme, and an Intent ta follow up its déniai with threats, but not with 
the actual maliing of threats, are not actionable par se, the use of a threat 
being a necessary Ingrédient of the crime of extortion or the attempt to 
commit the same, under Pen. Code Cal. § 518. 

In Error to tbe Circuit Court of tbe United States for the North- 
ern District of California. 

At Law. Action by Sarab Mitchell against Frederick W. Sharon 
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for slander. A demurrer to th.e complaint was sustained, (51 Ped. 
424,) and thereupon the complaint was amended, and a demurrer 
to the amended complaint was sustained. PlaintiÊE brings error. 

Henry H. Davis, for plaintilï in error. 

Wm. F. Herrin, J. M. Allen, and Isaac Prohman, (Hall McAllister, 
on the brief,) for défendant in error. 

Before GILBERT, Circuit Judge, and ROSS and HANPORD, Dis- 
trict Judges. 

GILBERT, Circuit Judge. An action was brought by the plain- 
tif? in error to recover damages suffered by her by reason of slan- 
derous words alleged to hâve been uttered conceming her by the 
défendant in error. It is alleged in the complaint that the défend- 
ant, being asked whether he had ever seen the plaintiff, answered 
as foUows: 

"Never, and I know very little about her. From what I do know, I can 
only regard her proposition for money for the letters as a blackmailing 
scheme, pure and simple. I hâve never recelved any communication from 
her, but from what I hear I suppose she has made demands upon the estate 
for money. Those demands hâve hot been regarded as anythlng more 
than mère talk, the vapld émanations from an Idle mind. She will wait a 
long time before she gets anythlng oui of the Sharon estate for suppresslng 
such information as she may possess. I am often approached by people 
who talk mysterlously about revealing matters that would be detrimental to 
the Sharon estate If made public, but I always send them away as soon as 
they begin to make blackmailing demands." 

This language was sued upon as slanderous per se. The last 
amended complaint contains no allégation of spécial damage, and 
no innuendo. A demurrer to the complaint was sustained upon 
the ground that the words used are not actionable, and the plaintiff 
in error seeks to review that décision upon this writ of error. 

By section 46 of the Civil Code of Califomia slanderous words 
are actionable per se if they charge any person with crime, or wîth 
having been indicted, convicted, or punished for crime. The words 
in question convey no imputation of criminal indictment, conviction, 
or punishment, and the only question for considération is whether 
they charge the plaintifE with the commission of crime. It is con- 
tended by the plaintiff in error that the words impute the crime of 
blackmaUing, or, as it is designated in the Pénal Code of Calif ornia, 
the crime of extortion, or attempting to extort money. 

Extortion is deâned by section 518 of the Pénal Code of Cali- 
fomia to be "the obtaining of property from another with his con- 
sent induced by a wrongful use of force or fear, or under color of 
officiai right." By section 519 it is declared that the fear referred 
to in the preceding section may be such as is induced by threats 
conceming the person or property of the individual threatened, or 
his relative or a member of his famUy, — such, among other things, 
as a threat "to expose any secret aflecting him or them." Section 
620 of the Pénal Code pro vides: 

"Every person who extorts any money or other property from another under 
clroumstances not amounting to robbery, by means of force or any threat, 
:8ueh as is mentioned in tlie preceding section, is ptmishable," etc. 
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Section. 524 provides as follows: 

"EV«y person whd unsticcessfully attempta by means of any verbal threat, 
Buch as is specifled In section 519, to extort money or other property from 
another is guilty of a mlsdemeaaor." 

The action may be maintained, therefore, if the words used by 
the défendant charge the plaintifl witii committing or attempting 
tp commit extorljLon, 

it is a fundainental principle, applicable to ail cases of slander, 
that in detennining whether the words declared upon import a 
chaîne of crime ail of the l^nguage used by the défendant Is to be 
cpn^dered. The, raie Is thns expressed in Townshend on Libel and 
slander, (section 137:) 

!>!Tlie construction to be put upon any language spoken or wrltteri must be 
thiit whlch Is consistent wlth the whole of the speech or wrlting. • * • 
The language of any part of an oral discourse Is to be construed wlth référ- 
ence to the entlre discourse. Hençe words whlch standing alone would be 
ftctionable may not be acUonablé when taken In connection with their con- 
tent" 

It is, as we hâve seen, a necessaxy ingrédient ofthe crime of ex- 
tortion, or the attémpt to commit the same, that a threat should 
bave been used. We may fairly infer from the flrst sentences of 
the defendant's words that the impression he intended to convey 
waS that the plaintiff had made a proposition to part with the pos- 
sésiSlon of certain letters for a money considération. He does not 
say or intimate that the proposition has been accompanied by a 
threat. On the contrary, Wië words whîch foUow indicate that as 
yet no threat had been made: He says he regards her proposition 
as "a blackmailing scheme, pure and simple," — that is to say, that 
he believes the plaintiff to hâve made the proposition as part of a 
plan to blackmall; that the ï>rôposition for money is but the pre- 
Ittainary step, and that he éxpects more to come; that he expects 
thé plaintiff to follow up the rejection of her proposition with 
tiireats,— threats of the publication of the letters, — and that that 
was her intention and plan from the first; that she will not let the 
matter rest with the rejection of her proposition, but will proceed 
with the prosecution of her scheme to blackmail. The words 
which immediately follow are in harmony with this interprétation: 

"I hàre never received any communication from her, but from what I 
hear I çuppose she has made demands upon the estate for money, [in ex- 
change for the letters.] Those demands hâve not been regarded as anythlng 
more than inere talk, the vapid émanations from an idle mind." 

The words which then follow were nttered evidently for the pur- 
pose 6t anticipating and àûswering any further demands from 
plaintiff, or demands accompanied with the threat of publication, 
and for the purpose of advising her or the person spoken to of his 
attitude in such a case: 

"She will wait a long tlme before she gets anythlng ont of the Sharon 
estate for suppressing such Information as she may possess. I am often 
a.pproached by people who tait mysteriously about revealing matters that 
would be detrimental to the Sharon estate If made public, but I always sénd 
tbem away as soon as tbey Xiegin. to make blackmailing demands." 
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It is contended by the plaintifE in error that in using the words 
last quoted the défendant intended to clasB the plaintifE with per- 
sons who had made blackmailing demands upon the Sharon estate, 
and by implication to say that she was also a blackmailer. We 
find no warrant for holding that the words were so meant by tho 
speaker, or could hâve been so understood by the auditor. The 
words are to be taken in their obvions sensé and import. It is plain 
that the whole purport of the référence so made to others whu 
hâve demanded money from the estate is to advise the person to 
whom the words were spoken that, if the plaintifE should persist 
in her scheme, and should threaten to publish the letters unless her 
demands for money should be complied with, her success would be 
no greater than that of others who had preceded her in like schemes; 
that she would be sent away as soon as she began to make black- 
mailing demands; for he says, "I always send them .away as soon 
as they begin to make blackmailing demands." Upon the consid- 
ération of ail the defendant's words, it is impossible to find in them 
the charge that the plaintifE has made a blackmailing demand upon 
the Sharon estate, or that she has made a threat to publish the 
letters. It is évident that the défendant meant to say no more 
than that it was the plaintifE's intention to attempt to extort money 
from the estate by means of threats; in other words, that she 
intended to commit the ofEense niade punishable by section 524 of 
the Pénal Code, not that she had done so. The law applicable to 
such a case is expressed in 13 Am. & Eng. Enc. Law, 353, as fol- 
lows: 

"Words whlch merely impute a crlmlnal intention, not yet put into action, 
are not actionable. Gullty thouglits are not a crime." 

In Townshend on Libel and Slander (section 161) it is said : 

"A purpose or Intent to do an unlawful act, witbout any act being done, is 
not punishable criminally. * • * It is not actionable orally to charge one 
with a mère intent to commit an offense." 

The défendant has not charged the plaintifE with the commission 
of any act which, coupled with the criminal intent to blackmail, 
would, if true, render the plaintifE liable to indictment. The act 
of profiEering the letters for sale is not such an act. That act is 
not unlawful in itself, and it has no necessary connection with an 
unlawful purpose. The test to be applied is whether the act is 
such that, taken together with the intent, an ofEense against the 
criminal statutes has been committed. The plaintifE could not hâve 
been prosecuted criminally for demanding money for the letters 
even if she cherished at the same time the purpose to threaten the 
défendant with the publication of the same. 

In the case of Fanning v. Chace, 17 B. I. 388, 22 Atl. 275, the 
words declared upon were, "He is going to start a house of ill famé, 
so sign a protest against him." The court said: 

"Tbe main question raised by the demurrer Is thls, viz.: Are words ac- 
tionable which merely impute a criminal intention to another? We think 
this question must be answered In the négative. Words which falsely charge 
a person wlth the commission of a crlmlnal offense are actionable upon the 
famillar ground that tJiey may endanger him by subjectlng hlm to the pénal- 
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ties of the lawj and renfler hlm; Infamous In the communlty. But the charge, 
in order to 1)0 pbnoxious to the law, mnst be of an offense actually committed 
or attempted; a punlshable offense, and not of an offense existing in contem- 
plation et lûtefitlon merely." 

In Bays V. Hunt, 60 lowa, 251, 14 N. W. 785, the défendant Lad 
said to pie plaintiff: "I believe you wijl steal. You are religiously 
and politically dislionest." The court said: 

"But the expression 'you will steal' is not to be regarded as an allégation 
that Refendant did steal or has stplen. It expresses the thought that In the 
future he, will commit the crime; that he possesses the qualities of heart which 
will lead to the crime, and thé piu^pose to commit it, when opportunity 
therefor arises. It is plain that the words do not imply a charge of the 
crime committed in the past" , ' 

The same principle was held applicable in McKee t. Ingalls, 4 
ScamJ 30, where the words déclafed upOn were: "You are a damned 
thief. H you hâve got môiaey, you stôle it. I "believe you are a 
damned thief. I believfe ybii will steal." 

Tiie jlidgment is aflSrmed, with costs to the défendant in error. 



NOEWICH UNION FIRB) INS. SOC. y. STANDARD Olli CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. January 29, 1894.) 

Na 317. 

Iii8ubance!—Sdbbogation— Parties. 

An Insurance company subrogated to the rights of the assured by pay- 
Ing a loss caused by the wrong of a third person cannot maintain an ac- 
tion against the latter lu its own name, if the loss exceeds the amount 
of the Insurance paid, but In such case the action must be brought in 
the name of the lnsm:ed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This was an action by the Norwich Union Fire Insurance So- 
ciety, ofNorwich, England, against the Standard Oil. Company and 
the Goodlander Mill Company, to recover the ampunt of certain 
insurance paid by the plaintiff to the défendant mill company, upon 
the ground that the property was bumed through the culpable négli- 
gence of the défendant oU, company. A demurrer to the complaint 
was sustained, the court (June 6, 1892) rendering the f oUowing 
opinion: 

RINEE, District Judge. "T}lls case is before the court on demurrer to the 
plaintiff 's pétition. It is alleged in the pétition that in the year 1887 the 
Norwich Fire Insurance Society issued a policy of insurance, in the sum of 
$3,000, .to the Goodlander Mill Company,— a corporation organized under the 
laws of Kansas, and dolng business at Ft. Scott; that thé insurance was 
upon certain wheat owned by the miU company. The pétition further shows 
that the German Fire Insurance Company ; had also issued a polloy of in- 
surance In the same amount— $3,000— to the mill company, upon wheat. 
The last-mentioned policy haviiig béen asslgned to the plaintiff in this case, 
plaintiff brings this suit to recover the: amoimt of both polieies,— $6,000. 
The pétition further shows that after the Issuance of the policles of insur- 
ance the wheat was destroyed by flre,- and that thèse insm-ance companies 
paid the loss In the amount of their respective policles, $3,000 each, and took 
an assignment in writlng of whatever claim the mill company might hâve 
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agaînst the défendant because of the loss to the amonnt of their policies. 
It is further alleged that the flre occurred by reason of the négligence of 
the défendant the Standard Oil Company. The facts stated in the pétition 
are to the efCect that the défendant shipped a tank car of petroleum from 
Lima, Ohio, consigned to the gas company at Ft. Scott, 'which car was placed 
npon a side track near the mill and elevator of the Goodlander Mill Com- 
pany, and that the employés of the gas company attempted to unload the 
car, but, because of the détective construction of the car, the oil escaped, 
took fire, and the miU and Its contents were destroyed. It appears upon 
the face of the pétition that the wheat destroyed by flre was of the value 
of $20,000, and that there were other policies of Insurance upon the wheat. 
In addition to those upon which this suit is based. The written assignment 
glven by the Goodlander Mill Company to the plaintiff In this case and to 
the German Fire Insurance Company fixes the value of the wheat destroyed 
at $40,000. While this assignment Is not in the body of the pétition, a 
copy of it Is attached to, and made a part of, the pétition. Hence, it is 
clearly shown by the pétition that the amount hère sued for is but a small 
part of the loss actually sustained by the Goodlander Mill Company in the 
destruction of its property by the flre alleged to hâve been caused by the 
defendant's négligence. 

"The question, therefore, raised by the demurrer, is whether or not the 
plaintiff can maintain an action in its own name against the party through 
whose négligence the flre is alleged to hâve occurred, when the pétition shows 
that the whole loss was far In excess of the amount covered by the policies 
of Insurance which are made the basis of this action. In other words, the 
Goodlander Mill Company havlng sustained the loss of its property by and 
through the négligence of the défendant, and the Insurance companies hav- 
lng paid the amount of their policies, ttiereby becoming subrogated to the 
rights of the Goodlander Mill Company, to thp value of their policies, can 
they maintain an action In their own name, when It appears upon the face 
of the pétition that their claim is but a smaU part of the loss for which the 
Standard Oil Company is liable to the Goodlander Mill Company, if liable 
at ail? I think it must be conceded that but one wrong is shown by the 
pétition In this case, and that that wrong is done to and suffered by but 
one party,— the Goodlander MiU Company,— and that, if the mill company 
had brought the suit, it would hâve been required to include its entire claim 
In one cause of action. The mill company having but one cause of action 
against the défendant, can that cause of action be divided among the par- 
ties who, by payment of policies of Insurance, become subrogated to its 
rights to the extent of their policies, and a number of causes of action be 
thus made ont of the one cause orlginally exlsting in favor of the mill com- 
pany? The wrong complained of is the destruction of the mill company 's 
property, and the right of action exists. If at ail, because of the négligence 
of the défendants in using a defective car. Thus, origitially, there was but 
one cause of action and but one llablUty. The défendant was liable for but 
one thing, namely, Its act of négligence. Its act was but one wrong, but 
one tort, and for that wrong the mill company had its cause of action, but 
was obllged to embrace its entire claim in one action. While It is true 
that the plaintiff is subrogated to the rights of the mill company against 
the wrongdoer, to the extent of the money paid upon its policies, yet it can 
hâve no greater rights than the mill company originally had. The mill 
company could not hâve divided its cause of action, and brought a dozen 
suits for the purpose of recovering for the one wrong; and I think, witldn 
ail of the cases, that the parties cannot, by taking the course piasued in this 
case, dlvide a single cause of action, and brlng a dozen or more suits to re- 
cover on a single cause of action. If the plaintiff is allowed to maintain 
this action, then each Insurance Company holding a policy on this property 
could maintain a separate action for the amount of its policy, and if the 
policies, altogether, did not amount to the value of the property, the mill 
company could stlU maintain an additional action for the balance; thus 
dlviding the single cause of action exlsting in favor of the mil! company 
into a dozen or more suits, and requirlng the défendant to défend in a 
dozen or more suits, to hâve the one question determined, namely, whether 
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or nbt ItB négligence causeîl tlie loss, for npon thls question atone dépends 
the rlght *f recovery In faVot of any of the parties in Interest, Whether their 
Interest be by way of subrogation or otherwlse. The supréinïe court of 
minois, lii dlscusslng thls question, say: The wrongdoer Is liable to the 
owner oï the property for the Injui-y he bas done hlm, ând, although a 
wrongdoér, It is stIU hte rlght to bave the loss adjusted in a single suif 
Thls, I tUlnk, Is a cleat statement of the raie. By taklng thls course the 
question '(tf thé Uaiblllty of the défendant caû be determlned In a single suit; 
and tf, Itt tbe trial of that action, It shall be deto-mlned that llablllty exists, 
then, when the judgment 18 obtalned, the Court can direct how the proceeds 
of that jtidgttient shall be dîvidéd among thé parties clalmlng an Interest in 
it, tHuà «Vdldlng a multlpllclty of suita. Thls i-ule, It seems tb me, is rea- 
sonably ttiid fiilly supported Hf authorlty both in England and thls country. 
See Aetna, InSi Oo. v. Hantaibkl & St^ J. R. Co., 3 Dlll. 1, Fed. Cas. No. 
96; Hall V. tlallroad Oo., 13 Wall. 367; Insurance Cb. v. Frost, 37 m. 334; 
Hart r. BàUroad Corp., 13 Metc. (Mass.) 99; Baird v. TJ. S., 96 U. S. 480; 
Marine Ins. Co. v. St. LoUlB, I. M. & S. Ry. Co., 41 Fed. 643. In the 
case'Iast dted, Jndge Oaldwell states tbe ruie as foUows: 'Where the value 
of the prOperty exceeds the Insurance mohey paid, then the suit must be 
brought In the name of the assured,'— and cites cases in 3 Dlll. as aiithorîty 
upon that question. 

"I do not deein it necessary to discuSs the second proposition sugiïested 
at the argument, vlz. that thé' action must be brought in the name of the 
real party in Interest. Thls question was disposed of in the case of Aetna 
Ins. Co. V. Hannibal & St. J. B. Co., 3 Dlll. 1, Fed. Cas. No. 96. The de- 
mnrrer wlU be sustalned." 

Plaintiff saed ont a writ of error, and the judgment of the cir- 
cuit court is now afQrmed. 

The Oocktlander MlU Company owned a mlll at Ft. Scott, Kan., which, 
togetheit wlth Its contents, Including $60,000 worth of wheat, was destroyed 
by flre on the 19th day of November, 1887. The plaintiff in error had issu'jd 
to the mlll Company a poUcy of Insurance for 33,000 on the wheat In the 
mlll. Thls pollcy was in force when the "Vfheat was burned, and the plain- 
tiff pald the amount thereof to the mlll company, and brlngs thls action 
agalnst the Standard 011 Company to recover the amount pald to the mlll 
company, upon the ground that the wheat was burned through the culpable 
négligence of the oll company. The complaint avers that the value of the 
wheat burned was $60,000, and that, "in addition to the pollcy talien ont 
in the plaintlfF company, there were ten other concurrent flre Insurance 
pollcies taken out In other companles, equaling three-fourths of the value 
of the wheat, and also other pollcies on the buildings in whlch the said wheat 
was contalned." It is finrther averred in the complaint that the plaintiff re- 
quested the mlll company to join it as a party plaintiff in thls suit, which 
It refused to «Jo, whereupon the plaintiff made It a défendant, and that prlor 
to the commencement of thls suit the mUl company brought an action agalnst 
the Standard 011 Company, which was then pendlng, to recover the value 
of the mlU and Its contents, upon, the ground that the négligence of the oil 
çompan7 oecasloned the loss,' but that the mill company did not, in that 
action, seek to recover the amoimt pald to it by the plaintiff In satisfaction 
of its pollcy. There was a deminrer to the complaint, which was sustained, 
and the plaintiff sued out thls wrlt of error. Judge Riner's opinion sustain- 
Ing the demurrèr la reported supra. 

E. F. Waré, (Charles S. Gleed, James Willis Gleed, D. E. Palmer, 
and C. Hamîlton, on brief,) for plaintiff in error. 

A. A. Harris and Oliver H. Dean, (William Warner, William D. 
McLeod, and Henry E. Harris, on brief,) for Standard Oil Com- 
pany, défendant in error. 

Before OALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 
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CALDWELL, Circuit Judge, after stating the facts as above, 
delivered the opinion of the court. 

The circuit court gustained the demurrer to the complaint on 
the ground that the plaintiff could not maintain the action in its 
own name, and the correctness of this ruling is the only question 
we find it necessary to consider. 

When an insurance company pays to the assured the amount of 
a loss of the property insured, it is subrogated, in a corresponding 
amount, to the assured's right of action against any other person 
responsible for the loss. This right of the insurer against such 
other person is derivéd from the assured alonef, and can be enforced 
in his right only. At common law it must be asserted in the name 
of the assured. In a court of equity or of admiralty, or under the 
modem codes of practice, it may be asserted by the insurance com- 
pany in its own name, when it has paid the insured the full value 
of the property destroyed. St. Louis, L M. & S. Ky. Ck). t. Com- 
mercial Union Ins. Co., 139 U. S. 223, 235, 11 Sup. Ct 554, and cases 
cited; Marine Ins. Co. v. St. Louis, L M. & S. Ry. Co., 41 Fed. 643. 
But the rule seems to be weU settled that, when the value of the 
property exceeds the insurance money paid, the suit must be brought 
in the name of the assured. Aetna Ins. Co. v. Hannibal & St. 
J. B. Co., 3 Dill. 1, Ped. Cas. No. 96; Assurance Co. v. Sainsbury, 
3 Doug. 245; Insurance Co. v. Bosher, 39 Me. 253; Hart v. Eailroad 
Corp., 13 Metc. (Mass.) 99; Connecticut, etc., Ins. Co. v. New York, 
etc., R. Co., 25 Conn. 265, 278; Insurance Co. v. Frost, 37 Bl. 383; 
Fland. Ins. pp. 360, 481, 591; Marine Ins. Co. v. St. Louis, L M. & 
S. Ry. Co., supra. In such an action the assured may recover the 
full value of the property from the wrongdoer, but as to the amount 
paid him by the insurance company he becomes a trustée; and 
the défendant will not be permitted to plead a release of the cause 
of action from the assured, or to set up as a défense the insur- 
ance company's payment of its part of the loss. Hart v. Railroad 
Corp., supra; Hall v. Railroad Co., 13 Wall. 367. In support of 
this rule it is commonly said that the wrongful act is single and 
indivisible and can give rise to but one liabilhy. "If," says Judge 
Dillon in Aetna Ins. Co. v. Hannibal & St. J. R. Co., supra, "one in- 
surer may sue, then, if there are a dozen, each may sue; and, if the 
aggregate amount of ail the policies falls short of the actual loss, 
the owner could sue for the balance. This is not permitted, and 
80 it was held nearly a hundred years ago, in a case whose author- 
ity has been recognized ever since both in Great Britain and in 
this country." 

The learned counsel for the plaintiff in error challenges the 
soundness of this rule, and contends with much force that the 
rule that a wrongdoer who injures many people by the same act 
is liable to each person separately for the injury done to each 
should be applied to this class of cases. It is said, "The conven- 
ience of the innocent injured man to sue and get réparation ia 
paramount to the inconvenience of the wrongdoer who suffers from 
a multiplicity of suitors." It would serve no useful purpose to 
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repealthere the reasoning of the courts in answer to this contention. 
The subject is fully gone over in tiie authorities we Lave cited. 

Thfeiimile that, where the property exceeds in value the amount 
insured, the suit must be in thé name of the assured, seems net 
to rest so much upon the neeessity or desirability of exempting, 
the wrongdoer from a multiplicity of suits as upon the peculiar na- 
ture <rf l£e relation existing between the assured and the insurer. 
It is held by the suprême judicial court of Massachusetts (Hart v. 
Railroadt'fGorp., supra) and by the suprême court of the United 
States (Bail V. Bailroad Co., supra) that in respect to the oWnership 
of the? property, and the risk incident ithereto," the owner and the 
insurer are; considered but one person, having together the: béné- 
ficiai: rlghtto the indemnity due from one who is résponsible for 
its loss^i When the insurer pays the assured the full value of the 
property destroyed, the insurer may maintain an action in his 
own name against one rfesponsible for ita loss, because, by opéra- 
tion of;lftw, the whole beneflcial right to indemnity from the wrong- 
doer lïaS'been vested in tbe insurer. He is therefore the real and 
only iparty in interest, and, Under the Cîodè, the proper party to 
bring ,tlie. suit. But, wben the value of the property, destroyed 
exceiâshtlie Insurance money paid, the beneflcial right to indem- 
nity: fpom; the wrongdoer remains in the assured, for the whole 
valuel fol; the property, — ^for the unpaid balance due to himself, as 
well as. for tbe amount paid by the insurer, as to which last sum 
he is çftargjeable as a trustée. i 

It wi|l be observed that in this case 10 other insurance compa- 
nies ha,ye, issned separate policies on the property, and that the 
aggregate amount of ail the policies only equals three-fourths of 
the valu^ of the property, aud that the assured has brought suit 
againet ihie pîl company for the value of the property destroyed. 
If tl^e cojtttention of the plaintiff in error is sound, then the 11 
insur^ïiee çompanies and the assured can each maintain a sepa- 
rate ^pppp. against the alleged wrongdoer. We are cited to no 
case wiubh supports this contention, and we do not think one can 
be found. The allégation of the complaint that the mill company, 
in its action against the oil company, makes no claim for the 
amount of insurance paid by the plaintiff, does not alter the case; 
for, iif this wa^ done at the request of the plaintiff, it cannot com- 
plain, and if it was done by the mill company on its own motion, 
and it recoyers in the action, it will hold an amount of the recov- 
ery equal to the insurance paid as trustée for the plaintiff. 

The judgmént of the circuit court is aflarmed. 
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AETNA LITE INS. 00. v. TOWNSHIP OF LAKIN. 
(Circuit Court o£ Appeals, Eightli Circuit. January 29, 1894.) 

No. 229. 

PrACTICE— NONSUIT. 

Plaintiff bas a right, in Kansas, by tlie express terms o£ the statute, 
(Code Civ. Proc. Kan. § 397,) to dismisa hls action without préjudice at 
any time befoie Its final submission to tlie jury, or to the court where the 
trial is by the court. 

In Error to the Circuit CJourt of the United States for the Dis- 
trict of Kansas. 

This is an action on certain coupons detached from municipal 
bonds, by the Aetna Life Insurance Company against the township 
of LaMn, in the county of Keamey, state of Kansas. The case was 
dismissed, on motion, and final judgment rendered for défendant. 
This ruling of the circuit court is now assigned for error. 

W. ïï. Eossington, Charles Blood Smith, and Everett J. Dallas, for 
plaintifE in error, 

F. P. Lindsay, orally, for défendant in error. 

Before CALDWELL, Circuit Judge, and THAYER, District Judge. 

CAIDWELL, Circuit Judge. The record shows that, when this 
cause was called for trial in the court below, "the plaintiff an- 
nounced that it was not ready for trial, and could not be ready for 
trial herein during the présent term of this court, and asked per- 
mission to dismiss this action, to which the défendant olbjected for 
the reason that under the pleadings herein the défendant was en- 
titled to judgment in its favor, which objection of the défendant 
was by the court sùstained." The case was thereupon dismissed, 
and a final judgment rendered in favor of the défendant. This 
ruling of the court was duly exceptédto, and is hère assigned for 
error. 

The suit is founded on interest coupons eut from negotiable bonds 
which the plaintiff allèges were issued by the township of LaMn, in 
the county of Kearney, Kan. The answer contains six paragraphs. 
The plaintiff replied to the flrst flve, and demurred to the sixth, and, 
upon the demurrer being overmled, flled a reply to that paragraph. 
The filing of this reply seems not to hâve been known to the court 
at the time the action was dismissed. It is contended that the re- 
ply is not sufflciently spécifie in its déniais of the averments of the 
answer. It dénies "each and every, ail and singular, the allégations 
and averments therein set forth and contained." If the défendant 
conceived this reply was not suflSciently spécifie in its déniais, it 
should hâve attacked it by motion or demurrer, according as the 
one or the other of thèse modes may be proper under the practice 
that prevails in that state. It could not be treated as a nullity. 

Upon the state of the pleadings, the plaintiff had an undoubted 
right, under the Code of Kansas, to dismiss its action when it was 
called for trial. That Code provides that "an action may be dis- 
missed without préjudice to a future action: First, by the plain- 
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tiff before t^^ç .final ^ubmission of ,the case to the jury, or to the court, 
AYhere the trial is by the court * * *" Code Cir. Proc. § 397. 
The 8tfi(#]ne court of that state hâve uniformly held that under this 
section the plaintiflf may dismiss his action at any time before its 
final submission to the jury or court. McVey v. Burns, 14 Kan. 
291; Scjl^er V. Weayer, 20 Kan. 294; Amos v, Association, 21 Kan. 
474. ft;.!^ unnecessary to inquire what the rule is in the ab- 
sence of a statute, though we may remark that no case has been 
cited — and we do not think one çan be found — :which questions the 
right of'thè plaintifif to dismiss his action at the stage at which 
the plaintiff in error asked leave to dismiss its suit. 

The juâgment of the circuit cô^rt is reversed, and the cause is 
remandéd fôr further proceedings therein according to law. 



REILLY V. UAMPBBLL et al. 
(Circuit Court of Appeals, Second Circuit. February 27, 1894.) 

\ I No. 66. 

Mastbr and Servant— Négligence— Dbfkctivr Appliancbs— Bvidencb. 

Plalatiff sued for injuries suffered by hlm, while in defendant's em- 
ploy, throiigh the breaking of tlie handle of a ladle in whlch lie and 
anOtiiër were carrylng înolten métal. The ladle had been used (or the 
saihtf pnrpoee for 15 years, but there wa8 tto évidence as to its condition 
at t}i|3itlni6 of the accident. Held, that it was proper to direct a verdict 
for d^fjsOidant, In the absence of any showing that there was In the ladle 
an obvlàùS defect, or one whlch défendant would hâve discovered by the 
éxerélse of due care. 

In I^îTor to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Frank Eeilly against Andrew J. Campbell and WUliam 
H. Van Tassel. The trial court directed a verdict for défendants, 
and plaintiff brings error. Judgment aflBrmed. 

L. E. Ohittenden and John C. Kobinson, for plaintiff in error. 
Hamilton Wallis, for défendants in error. 

Before WAItl/ACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. The action was for personal in- 
juries received by the plaintiff throùgh the alleged négligence' of 
the défendants. It appeared upon the trial that the plaintiff, while 
wôrking as a laborer for the défendants, who weré iron molders, 
was severely injured by reason of the breaking of the handle of a 
ladle contâinihç molten iron which, in the course of his duties, he 
was assisting to carry frbm one part of the défendants' premises 
tq another. The only évidence as to the circumstances of the ac- 
cident was that, while the plaintiff and two other men were 
carrying the ladle in the customary way, one of the handles sud- 
denly broke^ and thé molten métal was spiUed upon the plaintiff. 
No évidence ^àa offered in respect to the condition of the ladle at 
the timè of, 6r predous to, the accident, except proof that the ladle 
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was made of sheet iron, lined with flre clay, had handles made 
of wrought iron fastened to a wrought iron band which passed 
around it, and had been in use 15 years. No évidence was offered 
for the purpose of showing tliat the appliance was defective or nn- 
safe. The case for the plaintiff was rested upon the theory tliat 
négligence was to be presumed against the défendants from the 
circumstances of the accident. The trial judge ruled that there 
was no évidence of négligence, and accordingly directed a verdict 
for the défendants. 

If an employer is liable to an employé, hurt in the course of M» 
duties, whenever it appears that the injury was caused by a de 
fective appliance provided by the employer for the duty, the ruling 
at the trial was erroneous. The breaking of the ladle while it 
was being used in the customary way, and for the purpose for 
which it was provided, could only be accounted for upon the in 
ference that it was infirm. Having been used for many years in 
the same way, presumably it was originally sufftcient. Whether 
it had become impaired by âge and wear and tear, or by some 
other cause, was, upon the évidence, merely matter of conjecture, 
and is an immaterial considération if the only question were wheth- 
er it was defective at the time. But an employer does not under- 
take as an insurer with his employés for the safety of his appli- 
ances. His obligation towards them is to exercise reasonable and 
proper care and diligence in that behalf. Hard v. Kailroad Co., 32 
Vt. 478 j Kailroad Co. v. Barber, 5 Ohio St. 541; Kailroad Co. v. 
Webb, 12 Ohio St. 475; KaUroad Co. v. Love, 10 Ind. 554; Warner 
V, EaUroad Co., 39 N. Y. 468; Flynn v. Beebe, 98 Mass. 575; Ar- 
mour V. Hahn, 111 U. S. 313, 4 Sup. Ct. 433. In the absence of 
any évidence sufflcient to authorize the jury to find that the de- 
fendants had omitted to exercise reasonable care and diligence 
in permitting the ladle to be used by which the plaintiff was in- 
jured, the plaintiff was not entitled to recover, and it was the 
duty of the trial judge to direct a verdict accordingly. For ail 
that appeared, it was in apparently suitable condition until the 
moment when it gave ont In The France, (recently decided in 
this court,) 59 Fed. 479, we had occasion to consider a case quite 
similar in its légal aspects to the présent. In the opinion we said : 

"The presumption of négligence is often ralsed by the circumstances of an 
accident; and it may be a legltimate presumption tliat an appliance which 
glves out while It is being used for its proper purpose in a careful manner 
is defective or unflt. How far that presumption may go In an action by an 
employé against an employer, to shift the burden of proof from the former 
to the latter, must dépend upon the circumstances of the particular case. 
The mère fact that the appliance is shown to hâve been defective Is not 
enough to do so; it must appear that the defect was an obvlous one, or such 
as to be discoverable by the exercise of reasonable care." 

Thèse observations are applicable to the présent case. As it 
did not appear upon the trial that the defect was an obvions one, 
or discoverable by the exercise of ordinary care, we conclude there 
was no error in the ruling complained of, and the judgment should 
be affirmed. 
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SHIBL T. PATRICK. 

(OJrcult Court of Appeals, Second Circuit. February 27, 1894.) 

No. 74. 

ATTACHMÉiNT— Equitable Actions— Cobporations— Dissolution. 

The rlght of action whlch vests in ttie sttareholder of a dlssolved cor- 
poration to recover moneys of the corporation whlch were wrongfully 
dlverted from It by another while It was a going concern Is purely équi- 
table, for the assets of a dissolved corporation constitute a trust fund for 
shareholders and creditors; and therefore such rlght will net support an 
attachmeut under Code Clv. Proc. N. Y, g 635, whlch authorizes attach- 
ments tn actions "to recover a sum of money only," but does not extend 
to those bf an équitable nature. 

In Error to the Circuit Court of the United States for tlie Southei-n 
District of New York. 

This was an action by Dennis E. Sliiel against Algernon S. Patrick, 
in wliich there was judgment for défendant below, and plaintifE 
brings error. Judgment affirmed. 

Martin J. Keogh, for plaintifE in error. 

Geo. W. Wickersham, for défendant in error. 

Before WALLACE and SHEPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plain- 
tiff in the court below to review an order vacating a writ of attach- 
meut issued by the suprême court of the state of New York prior to 
the remoTal of the suit. It is conceded that the order was prac- 
tically a final décision of the action, because, by vacating the at- 
tachment, whiçh was the only process by whlch the suit was com- 
menced, <ihe court lost jurisdiction, the défendant having appeared 
only for. the spécial purpose of moving to vacate the writ. The dé- 
cision of the circuit judge proçeeded upon the ground that the ac- 
tion, being one for équitable relief, was not one in which the state 
court was authorized to issue an attachment. It is entirely clear 
that the action is one for équitable relief. The cause of action dis- 
closed in the affldavits upon which the attachment was obtained 
is in brief as foUows: The plaintifE is the owner of certain shares 
of stock in a corporation which has been wound up and dissolved 
by a decree of an English chancery court; that, while the cor- 
poration was à going concern, the défendant, conspiring with an- 
other person, defrauded the corporation ont of certain sums of 
money, and tHereby caused it to become insolvent; that, in con- 
séquence of the acts of the défendant, the shares of stock owned by 
the plaintifE and the other shareholders in the corporation are 
much less valuable than they would hâve been otherwise, and the 
plaintifE brings the action for himself and ail other shareholders 
who may choose to corne in to recover the amount of the moneys 
of the corporation thus wrongfully diverted from it by the défend- 
ant. The afQdavits do not <^isclose when the plaintifE acquired Ma 
shares of stock, nor how màny shares he owns> and, so far as ap- 
pears, ail the wrongs complained of were committed by the défend- 
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ant before the plaintiff had anj interest in the affaire of the cor- 
poration. Irrespective of tke question whether the facts alleged 
constitute a cause of action in favor of the plaintiff of any sort, at 
best they show that he is entitled to a certain share of a trust fund, 
which is to be realized and distributed by a trustée. The assets 
of a dissolved corporation constitute a trust fund belonging to the 
shareholders, subject to the rights of its creditors; and a court of 
equity, which never allows a trust to fail for want of a trustée, will 
lay hoid of this fund, wherever it may be found, and apply it to the 
purposes of the trust. The authority of the state court to grant a 
warrant of attachment is found in section 635 of the Code of Civil 
Procédure, and by that section is limited to actions brought "to re- 
cover a sum of money only." It has repeatedly been decided by 
the state courts in construction of that section, and has also been 
decided by the highest court of the state, in the only case in which 
the question seems to hâve been before it, that an attachment is not 
authorized in an action of an équitable nature. Thorington v. 
Merrick, 101 N. Y. 5, 3 N. E. 794; Ketchum v. Ketchum, 1 Abb. Pr. 
(N. S.) 157, 46 Barb. 43; Ebner v. Bradford, 3 Abb. Pr. (N. S.) 248; 
Williams v. Freeman, 12 Civ. Proc. E. 335. The order vaeating the 
attachment was a proper one, and there is no merit in the assign- 
ments of error. The order is affirmed. 
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(Circuit Court of Appeals, Nlnth Circuit. .Tanuary 15, 1894.) 

No. 105. 

L Mastbr and Sekvant— Fellow Servants on RAniROAD. 

A laborer on a work train is a fellow servant wlth the conductor and 
englneer of a freiglit train of the same compnny. 
2. Same. 

The englneer and conductor of a work train are fellow servants wlth 
a laborer thereon, where It Is In charge of a road master, who directs Its 
movements, and has control of ail persons employed upon it. 

In Error to the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 

At Law. Action by Charles Smith against the Northern Pa- 
cific Kailroad Company to recover damages for personal injuriés. 
Verdict and judgment for plaintiff. Défendant brings error. Re^ 
versed. 

Ashton & Chapman and McBride & Allen, for plaintiff in error. 
Henry J. Snively and Ralph Kaufman, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This action was brought by the de- 
fendant in error (hereinafter called the plaintiff) against the plain- 
tiff in error (hereinafter called the défendant) to recover damages 
for injuries received on the 23d day of October, 1890, in a collision 
v.59F.no.9— 63 
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between a freight and a working train belonging to défendant. 
Plaintiff was a laborer employed, with other persons, in cleaning up 
verecks and making gênerai improvements and repairs on défend- 
ants railroad, under the control and management of a road master. 
At a point near Weston, a Station in the Cascade mountains, the 
workmen were told by the road master to get on the work train, to 
be transferred a short distance, -to a point where they were to be 
put at work. The workmen got onto the train, which consisted of 
three flat cars and an engine. There was a condnctor of this train, 
but the road master directed its movements. Before leaving with 
the train, the road master sent a flagman to the next station east 
of Weston with directions, as some of the witnesses testified, to 
hold ail trains at that point Until otherwise ordered. The instruc- 
tions to this flagman were in writing, and this writing was not pro- 
duced at the trial, and, its loss not being satisfactorUy accounted 
for, the court refused to allow the road master, who gave the in- 
structions, to testify as to what was contained therein. The flag- 
man was not présent at the trial. While the working train was 
moving slowly up the grade, without any expectation that the road 
would be occupied, it was met by a heavy freight train coming on 
a down grade around a sharp curve, and a collision occurred, which 
demolished the working train, and in this collision the plaintiiï was 
injured. The trial of the case resulted in a verdict in favor of the 
plaintiff. 

The contention of the plaintiff in support of the verdict is that, 
in the absence of any testimony to the conti^ary, it must be pre- 
sumed tbat the flagman performed his duty; that the collision oc- 
curred because the persons in charge of the freight train disobeyed 
the flagman's orders; or that the road master failed to give the 
proper order to the flagman; or because the road master neglected 
his duty to put out another flagman when he moved the working 
train; or that the superintendent or train dispatcher, who had 
charge of the movements of the freight train, failed to give any 
directions with référence to the work train, which they should hâve 
known was occupying the track. The contention of the défendant 
is that the collision was brought about by the neglect either of the 
flagman, who was directed to stop the freight train, failing to per- 
form his duty, or that the condnctor and engineer of the freight 
train did pot perform their duty by obeying the flagman's orders, 
and that none of the persons in charge of the working train were in 
any manner at fault There was no testimony tending to show any 
négligence whatever upon the part of the plaintiff. 

The court, of its own motion, among other things charged the 
jury as foUows: 

"The flagman referred to In the évidence, from the position which he held, 
and the position which the plaintiff was performing or filling, wouJd be a 
fellow servant with him in the same common employment, within the mean- 
ing of the rule I hâve laid down. The conductors and engineers runninjr 
thèse trains— the work train and the freight train— were not fellow servants 
of the plaintiff. The road naaster was not a fellow servant with the plain- 
tiff. So, In determlnlng thèse questions of négligence, it will be^ for you to 
flnd from the évidence, conslderlng ail the clrcumstances In which the trains 
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were placed, and in whlch thé men were placed; the character of the road, 
belng a mountain road on a mountaln division, witli nuraerous curves, (a 
wrecli liaving occurred tliere, whicli was beins cleared away;) tlie freiglit 
train being beliind time; and ail the circumstances -wtiicli are shown and 
not disputed in the case;' and consider from ail thèse circumstances where 
the responsibility may be placed, in accordance with the évidence,— whether 
upon the train dispatcher, the conductor of either of the trains, the enginea- 
of either of the locomotives employed there, the road master, or thls flagman, 
—or whether it was one of those casualties which cannot be ascribed to the 
fault of any one. If there was nobody to blâme in this, the plalntiff has no 
case against the défendant. If the flagman was. to blâme, in the sensé that 
his fault caused the collision to ocour, then plaintlffi has no clalm against thls 
défendant. If thls injury, however, was caused by tlie fault and culpability 
of an offlcer or agent of the road, or one of the persons having controî of the 
ninning of the trains at the time, as I hâve stated, then he does hâve a 
claim, unless you can flnd that this Injury was in some degree caused by 
acts of négligence on his part, or at least that hls négligence contributed to 
it in any way which would bar him from recovering, even If the défendant 
was in fault." 

Did the court err in giving this instruction? The flagman was a 
fellow servant with the plaintiff, and, if his négligence caused the 
collision, then plaintiff was not entitled to recover. This portion 
of the charge is not objected to. The testimony in the case is that 
the road master had charge of the movements of the working train. 
It is not claimed that the court committed any error in charging 
the jury that the road master and train dispatcher were not feUo^Y 
servants with the plaintiff. There is no testimony in the record 
tending, in the remotest degree, to show that either the conductor 
or the engineer of the working train was guilty of any négligence, 
and there was no necessity of referring to them in the charge in 
the manner mentioned. The testimony in relation to the acts of 
the conductor and engineers of the freight train was to the effect 
that the flagman flagged the train before it reached Cole station; 
that the train stopped, and the flagman stated that the work train 
was working in shed 26; that he did not give any other orders or 
make any other statement; that, when the freight train came to 
shed 26, the work train was not there; that it is the common cus- 
tom, in such cases, for the freight train to move on, proceeding with 
care, until it should meet the working train ; that, in pursuance of 
this custom, the conductor and engineers continued moving the 
freight train slowly at such a rate as, they claimed, would enable 
them to safely stop the train in case they were flagged again; that 
they were moving a heavy freight train, with two locomotive en- 
glues, at about eight miles an hour, going on a down grade; that 
the whistle was blown about 1,500 feet before striking the work- 
ing train around the curve, The entire testimony was of such a 
character as to leave a doubt as to whose fault, if any, the négli- 
gence which caused the collision should be charged. The jury may 
hâve, however, inferred from the testimony that it was the fault 
of the conductor and engineers upon the freight train in not mov- 
ing it with greater care and caution, and at a less speed, after be- 
ing informed that the work train was on the road. It will be ob- 
served that the charge of the court makes the défendant liable if 
the jury should flnd as a fact that the cause of the collision was 
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the neglect of the conductor or engineers of the freight train. Tt 
is this portion of the charge tliat is specially claiined to be erroneous. 
In RîtndaÛ V. Eailroad Ce, 109 tJ. S. 478, 3 Sup. Ct. 322, it was 
held tihat a brakeman working a switch for his train on one of the 
tracks of the railroad was a fellow servant with the engineer of 
another train of the same railroad corporation upon an adjacent 
track, aiïd that he could not maintain an action against the rail- 
road corporation for an injury caused by the négligence of the en- 
gineman iri driving his engine too fast, and not giving due notice of 
Its approach. In the course of the opinion the court said: 

"Eer^ons standing In such a relation to one another as did this plaintlff and 
the englneman of the other train are fellow servants, aocording to the very 
great prepond«rance of judlciai authorlty In thls country, as well as the uni- 
form course, of décision In the house of lords and in the English and Irish 
courts, as i8 clearly shown hy the caaes clted In the margin. They are em- 
ployed and pald by tlie same master. The duties of the two brlng them to 
work at the same place at the same tlme, so that the négligence of the one 
In doing his work may injure the other in dolng his work. Thelr séparais 
services bave: an immédiate coiiimon object,— the movlng of the trains. Nei- 
ther Works nnder the orders or control of the other. Each, by entering into 
his contract bt service, takes the risk of the négligence of the other in per- 
foribing his service, and iieither ca,n maintain an action for an injiury caused 
by such négligence against the corporation, thelr common master." 

In Eailroad Co. v. Andrews, 1 C. G. A. 636, 50 Fed. 728, the cir- 
cuit court of appeals, sixth circuit, folio wing the principles an- 
nouneed in the Kandall Case, and distinguishing the case under 
considération from that of Railroad Co. t. Ross, 112 U. S. 377, 5 Sup. 
Ot. l84, and referring to numerous décisions of the suprême court, 
held that a bralceman on one train is a coservant of the conductor 
and engineer of another train, and, if injured or kiUed in a coUi- 
rion causçd entirely by the négligence of the latter, the company 
would not be liable. In the discussion of the case the court quotes 
with approval from Railway Co. t. Devinney, 17 Ohio St 198, as fol- 
lows: 

"A railway company Is not Uable In damages to a brakeman on one of 
Its trains for Injuries snstaitted by hlm In a collision of his train with another 
train of the same company, where the collision occurred by means of the nég- 
ligence of the conductor or engineer, or Ijoth, of such othrar train, unless it 
appear that the company was guilty of a want of ordlnary care in the sé- 
lection and employment of an Incompétent conductor or engineer, through 
whosé négligence the collision occurred." 

. See, also, Railroad Co. v. Clark, 6 0. 0. A. 281, 57 Fed. 129; Mase 
T. Eailroad Co., 57 Fed. 286. 

Under the principles announced in titese décisions, it is apparent 
that the portion of the charge of the court which is specially ob- 
jected to is clearly erroneous, and that the error is of such a char- 
acter as to compel a reversai of the case. 

In Railroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, which 
cpntains the latest exposition of the suprême court of the United 
States touching the question as to who are, or are not, vice prin- 
cipals or fellow servants of a railroad corporation, there is an able 
and exhaustive discussion of the question that is well worthy of a 
careful ppmisaL This décision explains the Ross Case, to a certain 
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extent it limita the doctrines tlierein announced, and points out 
with great clearness the character of cases that should be dis- 
tinguished from it. In the Ross Case it was decided that — 

"A conductor of a rallroad train, who bas the right to command the move- 
ments of a train and control the persons employed upon it, représente the 
Company while performing those duties, and does net bear the relation of 
fellow servant to the engineer and other employés of the train." 

In the Baugh Case the court declared that the argument in sui)- 
port of this rule "gives a potency to the rule of the company it does 
not possess," and in this connection said: 

"The Inquiry mnst always be dh:ected to the real powers and duties of the 
offlcial, and not simply to the name given to the office. The régulations of a 
Company cannot make the conductor a fellow servant wlth his subordlnates. 
and thus overrule the law announced in the Ross Case. Neither can it, by 
ealling some one else a conductor, bring a case within the scope of the rule 
there laid down. In other words, the law Is not shiftcd backwards and for- 
wards by the mère régulations of the company, but applies generally, Irre- 
spectively of ail such régulations. There is a prindple underlying the déci- 
sion in that case, and the question always is as to the applicability of that 
principle to the glven state of facts." 

After further discussion as to what was really decided in the Ross 
Case, it is said : 

"The court, therefore, dld not hold that it was unlversally true that, when 
one servant has control over another, they cease to be fellow servants, within 
the rule of the master's exemption from liabllity, but did hold that an in- 
struction couched in such gênerai language was not erroneous when applied 
to the case of a conductor having exclusive control of a train, in relation 
to other employés of the company acting under him on the same train. 
The conductor was, in the language of the opinion* 'clothed with the control 
and management of a distinct department;' lie was 'a superintending offieer,' 
as described by Mr. Wheaton, (Neg. § 232a;) he had 'the superintendence 
of a department,' as suggested by the New York court of appeals. Malone 
V. Hathaway, (64 N. Y. 12.) And this rule is one frequently recognized. 
Indeed, where the master is a corporation, there can be no négligence on the 
part of the master except it also be that of some agent or servant, for a 
corporation only acts through agents. The directors are the managing 
agents. Their négligence must be adjudged the négligence of the corpora- 
tion, although they are simply agents. So, when they place the entire man- 
agement of the corporation In the hands of a gênerai superintendent, such 
gênerai superintendent, though himself only an agent, is almost unlversally 
recognized as the représentative of the corporation,— the master, — and hIs 
négligence as that of the master. And it is only carrying the same principle 
a little further, and with reasonable application, when it is held that. If the 
business of the master and employer becomes so vast and diverslfied that It 
naturally séparâtes Itself Into departments of service, the Individuals placed 
by him in charge of those separate branches and departments of service, and 
given entire and absolute control therein, are properly to be consldeïed, with 
respect to employés under them, vice principals,— représentatives of the mas- 
ter,— as fully and as completely as if the entire business of the master was 
by him plaped imder charge of one superintendent. It was this proposition 
whiçh the court applied In the Ross Case, holding that the conductor of a 
train has the control and management of a distinct department. But this 
rule can only be applied when the branches or departments of service are, 
in and of themselves, separate and distinct." 

After making several illustrations as to the branches or depart- 
ments of the raUroad service that are clearly separate and distinct, 
the court says that "from this natural séparation flows the rule that 
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h.e who le placed in charge of such sepatate branch of the service, 
who alonesuperin tends and hm control of it, is, as to it, in the place 
of the master." 

In appljTBg the principles of that décision to the facts of this case, 
it necessarily resnlts in the conclusion that the court erred in char- 
ging the jury that the conductor and engineer of the work train 
"were not feUow servants of the plaintiff," because neither of them 
had the right to command the movements of the train, or had any 
control of the persons employed upon it. They were, under the dé- 
cision in the Baugh Case, feUow servants with the plaintiff, and for 
their négligence, if any, he could not recover. The road master 
was in charge of the worldng train, directed its movements, and had 
control of àU the persons employed upon it, including the conductor 
and engineer. He was a vice principal, and for any négligence on 
his part, if any, that caused the collision, the corporation would be 
liable. 

We deem it unnecessary to discuss the question as to whether the 
court erred in charging the jury that the burden of proof would rest 
upon the défendant, by a fair prépondérance of évidence, to establish 
the fact of contributory négligence upon the part of plaintiff or his 
fellow servants, "by affirmative proof brought hère in favor of the 
défense." The objections raised to this charge wiU be readily 
obviated upon another trial by foUowing the principles announced, 
in Railroad C!o. v. Novak.* 

The judgment of the circuit court is reversed, and the cause is 
remanded for a new trial. 



H. B. OLAFLIN CO. v. DAOTJS et al. 

HURST et al. v. SAME. 

(Circuit Court, D. South Carolina. February 23, 1894.) ■ 

Absignment for Bbnbfit of Obbditors— Rki.eaSb— Effbct. 

A gênerai asslgnment by insolvent debtors provided for payment in full 
of such credltors as should accept its terms and exécute releases within 
60 days of Its date, and for distribution of the balance of the assets 
among the other creditors. On the sixtleth day after the exécution of the 
asslgnment, plaintifC, a credltor, voluhtarlly notifled the assignée that he 
accepted the terms of the asslgnment, and 10 days thereafter he executed 
a release under seal. Upon a contcst by the creditors, it was adjudged 
that he had not complied with the requirements of thé asslgnment. 'ffr?<7., 
that the release was none the less effectuai to defeat his right of action on 
the original debt, even though it was exprèssed to be executed in considéra- 
tion of his having priorlty over the gênerai creditors. 

At Law. Actions by the H. B. Clafiin Company against Dacus 
& Jordan, and by Hurst, Pumell & Co. against the same défendants. 
Judgment for défendants. 

Perry & Heyward, for plaintiffs. 
Haynsworth & Parker, for défendants. 

' Opinion not yet handed down. 
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SIMONTON, Circuit Judge. Tkese two cases, presenting precisely 
the same questions, were tried together, under stipulation, by the 
court without a jury. Each action was upon promises to pay 
raoney due on notes and open accounts for goods sold and delivered. 
The défense in eacli case was a release in full of ail demands. The 
facts are Dacus & Jordan, the défendants, being in insolvent cir- 
cumstances, executed an assignment for the beneflt of creditors on 
27th NoTember, 1891, to J. C. Eogers. The assignment provided 
for the realization of the assets, and the payment of ail debts due 
the public, and the debts of such creditors of the said Dacus & 
Jordan as may, within 60 days from the date thereof, accept the 
terms of the assignment, and exécute a release of their claims 
against Dacus & Jordan; after such accepting and releasing credit- 
ors are paid, the remainder to be divided among ail other creditors 
of this flrm. The plaintiffs in each of thèse cases, on the sixtieth 
day after the exécution of the assignment, by their attorneys nori- 
fied the assignée, in writing, that they did thereby accept the terms 
of the assignment made by Dacus & Jordan, as copartners and indi- 
vidually, aud olîered releases of their claims, respectively, as re- 
quired by the assignment. Within 10 days thereafter, formai re- 
leases were executed and filed with the assignée by thèse plaintiffs. 
Those creditors who had released, as well as acceptod, within the 60 
days, resisted the right of thtse plaintiffs to rank as among the pre- 
ferred creditors; and the question being made in the cause of Arm- 
strong V. Hurst, 18 S. E. 150, it was decided by the court of South 
Carolina that thèse plaintiffs had not so complied with the condi- 
tions of the assignment as to rank as prefeiTed creditors. They had 
allotted to them, and received, dividends, as among the gênerai cred- 
itors. They now bring suit against Dacus & Jordan on the original 
debt. The question in the case is as to the release. It is in thèse 
words: 

State of South Carolina, Greenville Oounty. 

In considération of the araount to be received by ns, and our having priority 
over nonreleasing creditors in the distribution of the assets of tlie flrm of Dacus 
& Jordan, we hereby release the said Dacus & Jordan from fiu-ther liability 
on account of our claim against them, a statement of wliich Is hereto an- 
nexed. [Ii. S.] 

This action on the part of the plaintiffs was taken suo motu, with 
no persuasion or Inducement held out to them by Dacus & Jordan, 
and was based entirely upon their own conviction of their rights 
and interests in the premises. No want of good faith bas been sug- 
gested, nor is the transaction impeached in any way. We are in 
a court of law. The motive for the release stated by the creditors 
as inducing them to exécute it cannot, in this court, affect the re- 
lease in any way, as Dacus & Jordan were in no stnse responsible 
for it. We deaJ with the operative words in tlie release. When 
nothing is shown against the fairness of a release, — that is, when 
nothing appears showing ignorance upon the part of the releasor, 
or circumvention by the released, — a release under seal must be 
held conclusive. Perkins v. Fourniquet, 14 How. 313. See, also, 
Baker v. Baker, 75 Am. Dec. 248; Shepard v. Khodes, 84 Am. Dec 



1000 FEDEBAL EEPORTEF, vol. 59. 

57[5* ; Ift the cases at bar the réleases were executed and deljiTered. 
TJhey oannpt now be avoided simply bçcause the parties executing 
them hâve been disappointed with the result. They persuaded 
themselvea that the course they were pursuing secured them priority. 
They remained of that opinion until the suprême court of South 
Carplina decided the contrary. It has been held that, a release 
being once regularly executed and delivered, it could never after- 
wards be avoided at law by the failure of one of the parties to per- 
form an act, in considération whereof the release was given. Fitz- 
simmons v. Ogden, 7 Cranch, 2. A fortiori, the releases in this case 
cannot be avoided at law. A verdict for défendants will be entered 
in each case. 



UNITED STATES V. CUTAJAR et al. 

(District Court, S. D. New York. January 4, 1894.) 

CnsTOMs Revenue— Bond fok Veripied Intoice— Damages. 

The défendant Outajar linported certain Involces of rlce from Italy 
during the month of November, 1891, and entered the marchandise on 
a pro forma Invoice, executing at the same time, wlth the défendant 
Garidolfl, a bond to the United States In the pénal sum of $800, condl- 
tioned that the obllgora, etc., should, wlthin six months from the date 
of the bond, oroduce to the collecter of customs for the district of New 
York a duly-authenticated Invoice of the said goods, and pay to the col- 
lector the .amount of duty appearing by such Invoice to be due over and 
above the amount of duties estimated on the appraisement of said goods; 
the défendants îailed to produce a duly-authenticated invoice within the 
tlme mèntloned in the condition of the bond, although the coUector o£ the 
port of New York recelved wlthin such tlme the tripUcate invoices re- 
qulred,by,, section 2855 of the United States Revlsed Statutes to be for- 
warded from the United States consul, where such Invoices were verlfied 
In Itàly. 'HM, that the United States, upon such default by the défend- 
ants, were not entitled to recover the full amount named as penalty In 
the bond, but only such sum as mlght be proved to be due the United 
States for duties upon the importation in question. 

At Law. 

Action upon a bond executed by the défendants a^ principal and surety 
to the United State» of America In the sum of $800, dated the 24th day of 
November, 1891, recltlng that the principal in the bond had applied to the 
coUector of cUstoms for the port of New York to make entry of certain goods, 
wares and merehandlse Imported In the Flilda from Genoa, and recltlng 
further tlaa,t, ^'whereas It Is temporarily Impracticable for the said principal 
to produce a pr^per Invoice thereof duly authentlcated accordlng to law, by 
reason whereof, and In piu-su^nce of law, entry of the said goocjs, wares, and 
merchandise, is allowed on affldavit and statement on the exécution of this 
bond;" anà setting forth the following condition: 

"Now, theretore,;the condition of this obligation Is such that If the above 
bounden obllgops or either of them, or either of their heirs, ex^utors, or ad- 
minlstrators shall and do wlthin six months from the date ^eréof produce 
to the coUeclior of the customs for the district of New York a dUly authentl- 
catei Invoice of the said goods, wares and merchandise, and shall pay to the 
said coUector tlie amount of duty to whlch It shall appear by, such Invoice 
the said goods, wares or mCTchandIse are subject, over and above the amount 
of duties estimated on the appraisement of said goods, wares and merchan- 
dise, then the above obligation to be void; otherwlse to remain In full force 
and virtue." There appenred upoh; the bond as part thereof a mémorandum 
showlng the importation to consist of 2 lots of 100 and 50 bags of riee re- 
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spectively, weighlng, according to the pro forma invoice, 19,400 pounds dutia- 
ble at 2 cents per potind, making a total of $388 estimated duties. 

Thls bond was given under the provision of the act of June 10, 1890, (chap- 
ter 407, Laws 1890; 26 Stat 131, § 4,) which provided: 

"And when entry of merchandise exceeding $100 In value is marte by a 
statement In the form of an invoice, tlie collecter shall require a bond for 
the production of a duly certified invoice;" and nnder article 326, of the 
United States treasury régulations of 1884, which provided for the form 
of a bond with surettes In double the amount of duty apparently due; also 
article 1056 of said treasury régulations. On the trial the United States 
attomey proved the exécution and dellvery of the bond by the défendant 
Cutajar as principal and the défendant Gandolfi as surety, and breach of 
the condition thereof. 

On cross examination of one of the plaintlffs' witnesses, the défendants 
offered In évidence, agalnst the objection of the United States attomey. the 
triplîcate Invoices of the merchandise taken from the files of the custom- 
house at the port of New ïork, and proved to hâve been received by the 
collector from the consul and filed November 24. 1891, which triplicate in- 
voices were duly verifled before the United States consul at Genoa, Italy; 
one of which Invoices called for 9,900 kilograms, équivalent to 21,829 pounds, 
of rice, and the other 4,9ô0 kllograms. équivalent to 10,913 pounds, of rlce. 

The défendants' attorneys, on cross-ex:imin;ition of nnother of plaintiffs" 
witnesses, produced from the files of the custorahouse and offered in évi- 
dence the entry of the merchandise covered by tiio bond in suit. This paper 
was objected to by counsel for the government as immaterial and irrelevant, 
the United States attomey contending that the fuU penalty of the bond was 
the measure of damages in the nature of a forfelture, Imposed by law upon 
the importer and recoverable by the government upon breach by the obligors 
of the condition of the bond; citing in support of this contention: Clark v. 
Barnard, 108 U. S. 436, 2 Sup. Ct. 878; U. S. v. Hatch, 1 Paine, 336, Fed. 
Cas. No. 15.325; U. S. v. Montell, Taney, 47. Fed. Cas. No. 15,798; Treasurer 
V. Patten, 1 Root, 260; U. S. v. Piugree, 1 Spr. 339, Fed. Cas. No. 16,0.50, re- 
versed in circuit court 1 Spr. 342; Ives v. Bank, 12 How. 159; Farrar v. U. S., 
5 Pet. 373; U. S. v. IVIora, 97 U. S. 413; U. S. v. Hodson, 10 Wall. 395; Re- 
public of Mexico V. Ockershausen, 37 Hun, 533; WlUet v. Lassalle, 19 Abb. 
Pr. 292; Hinds v. Doubleday, 21 Wend. 230; Harris v. Hardy, (ne exeat 
bond,) 3 HIU, 393. Also, as to the gênerai power and authorlty of the secre- 
tary of the treasury, U. S. Rev. St. § 251. 

The défendants' counsel argued that the entry was admissible to show that 
no final liquidation had been made. and no further duties were due the 
United States upon the same; and that consequently nothing was recoverable 
upon the bond as no actual damage to the government had accrued. After 
a recess of the court for the night, the following décision upon the questio.i 
of law was rendered by the court. 

Edward MitcheU, U. S. Atty., and J. T. Van Eensselaer, Asst. 
U. S. Atty. 

Hess, Townsend & McClelland, (Charles A. Hess, of counsel,) for 
défendants. 

BKOWN, District Judge. I hâve examined, as far as I was able 
since last evening, the cases cited to me. 1 am satisfied that I 
canuot aUow as damages any sum beyond the amount of duties 
and interest which the United States would lose by a failnre to 
P'oduce the invoices, where, as in a case like this, the proofs leave 
no question of what that loss is. If there had never been any 
invoice, or if the means by which the assessment of duties could be 
flxed and made certain had never come to hand, then, perhaps, the 
f ull penalty should be recovered, bçcause the damage could not 
be shown to be less. 
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This càsé'is distinguishable from the considerably large class 
of cases tp wbich the çounsel for the govemment has ^irected my 
attention, and which he has so clearly presented; namely, those in 
wkich the amount named in the bond is treated as a liquidated 
8um to be paid in lieu of damages which are incapable of exact 
estimate. This case does not faJl within that class. The con- 
text of the bond, the gênerai purpose for which it was given, and 
the way in which the amount of the bond in such cases is fixed, are 
such as taken together require the amount named in the bond to 
be regarded as ftxing, not an amount of liquidated damages, but 
only the estent of the importer's liability. 

In the flrst place, the context shows the gênerai purpose. It is 
a condition for the production of the invoice, and "for the payment 
of the additional duties," which upon that invoice may prove to be 
the proper amount of duties. That sufSciently deflnes the purpose 
of the bondjvviz. to secure the fuU payment of the duties. In the 
next place, ihe statute doès not prescribe the amount of the bond. 
It leaves it to be regulated by the secretary of the treasury. I 
Think it is.hardly consistent with the gênerai purpose of such 
législation, .or a proper construction of the law, to suppose that the 
secretary of the treasury was intended to fix, by a mère arbitrary 
régulation, a positive penalty as liquidated damages which the 
citizen must pay because an authenticated invoice might not be 
produced within a speciâed time. In this case the bond itself 
is not even in exact compliance with the régulation. Its amount 
is in excesS of the régulation. The bond was made greater than 
"double of. the duties" as estimated, upon the authority of the col- 
lector, and: as a mère matter of convenience in practice by the clerk 
who adminÎBtered this business to take the nearest even hundred. 
It cannot be that the power to inflict a penalty as such, or to fix 
liquidated damages in that manner, irrespective of what might be 
the government's loss, could be sustained. But it is reasonable 
and consistent enough if the amount thus fixed for the bond is 
regarded merely as a limit, and for the purpose only of securing 
to the government the payment of what shall eventually prove to 
be due to it 

So it seeins to me, from the nature of the subject-matter, the 
context, and the object of the bond, as well as the unreasonable- 
ness of the contrary construction as applied to a bond in which the 
amount is flxed in the way this amount is fixed, require me to treat 
this bond as admitting a recovery of no more than the damages 
sustained, since thèse damages are easUy capable of exact déter- 
mination. They amount, on the proofs in évidence, to the différ- 
ence between the first liquidation, and the amount of duties re- 
coverable upon the authenticated invoice, or what, in this case, 
is équivalent to it, the triplicate invoice aJready in évidence; and 
accordingly I Bo rule upon the questions presented. 

An exception having been noted by the United States attorney, 
the défendants withdrew their ofEer of the entry, and thereafter 
the paper was offered and proved by the plaintiffs, together with 
the testimony of an expert from the customhouse showing that 
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according to thé United States weigher's retum attached to tlie 
entry and part thereof, the gOTernment would be entitled to a bal- 
ance of unpaid duty on a final liquidation of the entry of |198.60. 

At the close of the testimony a motion was made by the United 
States attorney for a direction of a verdict in favor of the plain- 
tifls for the full amount of the penalty of the bond, viz. the sum 
of |800. The défendants moved for a dismissal of the complaint 
on the ground that no damage or loss to the United States had been 
proved under the bond; and that no additional duties could be 
recovered in this suit. Both motions were denied by the court; 
and a verdict was thereupon directed in favor of the plaintiffs for 
the sum of f 198.60, and interest to the date of the trial. Verdict 
for plaintifls accordingly. 



ELBOTEIC GASLIGITTING 00. et al. v. FULLER et aL 

(Circuit Court of Appeals, First Circuit. January 9, 189i.) 

No. 73. 

1. Patents — Infihngement— Mechanicai» Détails. 

A patent which is limited, botli by its lanjniage and the prier art, to 
mère mechanical détails, is not infringed by a device whicli, comparing 
mechanical détails with meclianical détails, shows a différent resuit, and 
methods substantially unlike. 

2. Samb — Limitation of Claim. 

The Tirrell patent, No. 232,601, for an eleetric gaslishting apparatus, 
Is restrlcted, in its flrst claim, to mère mechanical détails. .55 Ped. 64, 
afflrmed. Gordon v. Warder, 14 Sup. Ct 32, 150 U. S. 47, and Knapp v. 
llorss, 14 Sup. Ct. 81, 150 U. S. 221, applied. 

Appeal from the Circuit CJourt of the United States for the Dis- 
trict of Massachusetts. 

In Equity. Bill by the Electric Gaslighting Company and Abra- 
ham L. Bogart against Charles E. FuUer and others, copartners as 
Fuller, Holtzer & Co., for infringement of certain patents for elee- 
tric gaslighting apparatus. Bill dismissed. 55 Fed. 64. Com- 
plainants appeal. Affirmed. 

Edward P. Payson and Edwin H. Brown, for appellants. 
Frederick P. Fish and William K. Kichardson, for appellees. 

Before COLT and PUTNAM, Circuit JUDGES. and NELSON, 
District Judge. 

PUTNAM, Circuit Judge. The bill covered a patent issued to 
Abraham L. Bogart, August 8, 1876, No. 180,832; but no issue seems 
to be taken upon this, and the bill should be dismissed, so far as 
that patent is concerned. The controversy relates wholly to the 
flrst daim of the patent issued to Jacob P. Tirrell, No. 232,661, Sep- 
tember 28, 1880, on an application flled January 8, 1877. 

The appellants maintain that, inasmuch as the court below or- 
dered the bill dismissed because of a certain patent of Heyl and 
Deihl, there is no occasion hère to discuss any other défense; but, 
even if that had been the substance of the décision of that court. 
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thia i>Fop<j$Ition of tiieappellaiits !b m dearly erroneouB tiiat It 
does Hotrequire discussion. 

Tirrell devised sometliing meritorious and novel, although soon 
superseded, and althongh it may be donbtful whether it contained 
anythiûg whicli the law malles patentable. There can be no doubt 
that the tTHTO principal things involved in Tirrell's patent were old 
in the atate of the art at the date of his invention ; that is — First, 
lighting fllnminating gas with an electric spark; and, second, the 
simTiltaneous turning ont of the gas. William A. Pitt's patent, 
No. 139,811, issued June 10, 1873, on an application flled February 
5, 1873, covered ail this. 

The appellanta, in analyzing their patent, claim, so far as this is 
concerned, only two new éléments: First, the two-armed lever 
attached to the gas cock, which we take to be the bell-crank lever; 
and, second, the "actuating device," which is whatever interposes 
between the two-armed lever and the hand. Pitt's device stopped 
with the ordinary gas cock, and did not contain Tirrell's mechanism, 
by which the movement could be actuated by a chain or guard 
hanging from a chandelier or other light beyond ordinary reach. 
Yet, in vlew of the state of the arf, Tirrell's patent mu st be limited 
to mère mçphanical détails; and although the device of the respond- 
ents below accompHshes, in part, the same resuit as Tirrell's did, 
and this with a "bell-crank lever," yet, comparing mechanical dé- 
tails with mechanical détails, the resuit is différent in law, and the 
methods substantially uniike. 

This view is confirmed by the fact that Tirrell's spécifications 
state that his invention "consists in certain détails of construction" 
thereinaf ter "more f ully set forth and pointed Out in the claims." 
No part of. thèse words appear in the original application of January 
8, 1877, but the foUowing, of like effect, did appear there, namely: 

"My invention retates espeolally to thât class of gaslif?Uts in wliich the gag 
la ignlted by electricity, and consists in a novel construction and arrange- 
ment o( tlie parts, as hereinafter more fully set out and claimed, by which 
a simpler, cfieaper, and mote effective déVice of thlS character Is produced 
lliaii le now in ordinary use." 

Sueh terms as are found in the latter part of this expression relate, 
ordinarily, tô mère detailed construction. The sentence quoted 
from the patent itself came in undeir the foUowing circumstances: 
TirreU having amended; his daim August 7, 1880, he was notifled by 
the patent ofSce that, upon amending the statement of his invention 
to harmonize with the claim as tiien presented, the application 
Wj^nld prob»;bly reoeive favorable action, but that, as it then stood, 
ii yian rejeçte^. Therç^apon TirreE amended by striking out, and 
inserting thç iater phraseology clt^. 

On the whole, under thç circupjstances under which this amend- 
aient was pade, suppoited also, as itàs, by the state of the art aa 
shown by 6oth Pitt's patent and that of Heyl and Delhi, the following 
expressions in Éhapp V. Morss, 150 tJ* S; 231, 14 Su p. Ct. 81, and also 
in Gk)rdon t. Warder, 150 TJ. S, 47, li.Sup. Ct. 32, hâve very appro- 
priate application. In Knapp t.Mobss, the court said, pages 228 
and 229^ 150 ï;I. S., and page 84 14 %p, Gt j 
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"If, however, the patent could be sustained at ail, It would hâve to be re- 
stricted and confined to the spécifie combination described in the second 
Qlaiin, as indicated hy the letters of référence in the drawings, and each élé- 
ment specifical!y pointed ont is an essential part thereof; * * * for, if 
not so restricted by the letters of référence, the effect would be to make the 
claim coextensive wlth what was rejected in the patent oflice. If any valid- 
ity conld be conceded to the patent, the limitation and restriction which 
would hâve to be placed upon it by the action of the patent office, and, in 
View of the prier art, v^'ould narrow the claim, or coafine it, to the spécifie 
structure therein described; and, as thus narrowed, there could be no in- 
fringoment on the part of appellants if a single élément of tlie patentee's 
combination is left out of the appellants' device." 

In fjordon v. Warder, the court said: 

"We do not regard the patent of Watson, Renwicls;, and Watson, dated 
May 13, 1851, as an anticipation of Gordon, althougli the specilîcation in 
that case did coniain a paragraph stating that it might be advantageous, in 
sonie cases, to malce the binder adjustable in respect to the cutting apparatus. 
No means were there provided, or method pointed out, whereby sucU a dé- 
sirable resuit could be obtained. Nor do we find, in the other patents put 
in évidence by the défendants, any suqh anticipation of tlie Gordon claim. 
as above deflned, as to invalidate the grant mi'.de to Gordon on May 12, 180S, 
though such a state or condition of the art was brought about l)y thèse ear- 
11er patents as to require us to restrict the scope of the Gordon patent closely 
to the devices and methods claimed by him." 

Looking at TirrelFs improvement in issue hère f rom this point of 
View, it coùsists of mechanical détails, accomplisliing a useful resuit, 
but of a low order; and the mechânical détails of respondents' de- 
vices are différent, in the sensé of the patent law, and accomplish 
a resuit also in a large part dlfl'erent, and cannot be held to infringe. 

Decree of circuit court affirmed. 



RIGGIN V. BROWN et al. 

(District Court, D. Maryland. February 16, 1894.) 

L Statbs and State Officbbs— Board of Public Works — Oysteb Navt— 
Négligence of Commander. 

Code SId. art. 72, regulating the oyster flshery in the watcrs of the state, 
charges the board of public worlts with the duty of lîeeping in repair the 
vessels of the state flshery force; and Act Md. 1886, c. 296, provides for 
the appointment of commanders for such vessels by the board. Thèse 
commanders are requlred by law to take an oath, and give bond to the 
state. Bcld, that such a commander is himself a public otiicer, and hence 
the members of the board are not personally llable for injuries resulting 
from his négligence to a workman repairing such vessel, especially where 
there is nothing to show that the commander is incompétent. 

%. SAME— LlABILITY AS OwNEHS. 

The board of public works. In keeping such vessels in repair, act purely 
as public offlcers, and do not come within any rule by which charterers 
or otliers vrho hâve obtained the exclusive navigation of a vessel may be 
held liable as owners for injuries resulting from the négligence of its 
ofBcers or crew. 

In Admiralty. Libel to recover for injuries by William H. Eig 
gin against Frank Brown, Marion De K. Smith, and Spencer C. 
Jones. 

Code Md. art 72, regulating the oyster flshery in the waters of 
the state, provides for the maintenance by the board of public 
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Works of vessels to guard those waters and prevent violations of 
the law. Act Md. 1886, c. 296, imposes upon the board the addi- 
tional duty of appointing a commander in chief of the state fishery 
force, and deputy commanders for the several vessels thereof, and 
of supervising the former in his administration and control of the 
force. 

Thomas 8. Hodson, for complainant. 

John P. Poe, Atty. Gen., for board of public works. 

MOREIS, District Judge. This is a libel to recover for injuries 
which the libelant allèges he sustained by the falllng upon him of 
the main boom of the schooner Helen Baughman, and which in- 
jury, it is alleged, was caused by the négligence or unskillfulness 
of the deputy commander, who was in charge of said schooner, 
or of some one of the crew; the libelant being employed at the 
time in doing some necessary repairs to the mast of the schooner. 
The défendants are the governor, comptroUer, and treasurer of 
Maryland, and compose the board of public works, who are by law 
charged with the duty of keeping the vessels of the state fishery force 
in good order and repair, and of appointing the commanders of 
said vessels. The schooner Helen Baughman is one of the vessels 
of the state fishery force, and the theory of the libel is that, if the 
commander of the vessel or his crew were négligent or unskillful, 
and through their fault the libelant received the injury complained 
of, the members of the board of public works are personally liable. 
This contention is manifestly untenable. The board of public 
works hâve a purely ofBcial connection with the state fishery force, 
and it is not alleged that the commander of the schooner appointed 
by them was not compétent. The commander of the schooner, 
although appointed by the board, was, when he had taken the 
oath of office and given bond as required by law, (section 32,) him- 
self a public Ofificer. The law is that each public officer is answer- 
able for his own négligence only, and not for that of others, al- 
though selected by him, and subject to his orders. Robertson v. 
Sichel, 127 U. S. 507, 8 Sup. Ct. 1286. But it is contended that in 
admiralty, by reason of a rule which in some cases makes the 
charterer or other person who, by agreement with the gênerai 
owner, has obtained the exclusive possession, command, and navi- 
gation of a vessel, liable as if actual owner, being regai'ded pro hac 
vice as the actual owner, the members of the bOard of public works 
are to be regarded as owners pro hac vice of the schooner Helen 
Baughman. The mère statement of this contention, it seems to 
me, is its own réfutation. Neither the board of public works nor 
the individual members of it hâve ever obtained from the state of 
Maryland, which is the actual owner of the schooner, anj' posses- 
sion or command of her. She is a public vessel, the property of 
the state, engaged under the command of public officers in the 
enforcement of the laws regulating the taking of oysters in the 
waters of Maryland. It is made the duty of the board of public 
works to see that the state's vessels are kept in good repair, but 
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in obeying this provision of the law they are acting purely as pub- 
lic offlcers; and it is a contention not countenanced by any rule 
of the admiralty or of the common law that they can be held per- 
sonally liable, because, while one of thèse vessels is at the shipyard, 
it happens by the négligence of oue of her offlcers or crew that a 
workman employed on the repairs is unfortunately injured. 



THE BEEKSHIRE. 

NORFOLK & W. E. CO. et al. v. THE BERKSHIRE. 

(District Court, D. Rhode Island. December 26, 1893.) 

Collision— CoASTiNG Vesrbls— Act Fetî, 13. 1893. 

The third section of tlie act of Februarj' 13, 1893, which in terms ex- 
empts vessels in the coasting trade and their owners from ail liability 
in certain cases, applles only to the mutual ri^lits and liabilities of own- 
ers and shippers, and does not abolish liability to third persons for 
collisions, or other marine torts. 

In Admiralty. Libel by the Norfolîc & Western Eailroad Com- 
pany and others against the steamer Berkslnre to recover damages 
for a collision. Heard on exceptions to the answer. The excep- 
tions are sustained. 

This is a libel in admiralty for a collision. The claimant answers, anioufr 
other things, that the steamer "was a shlp engaged in tbe transportation of 
merchandise and property between the ports of the L'nited States of Ameri- 
ca, to wit, between the ports of Providence, R. I. and Norfolk, Va., and was 
engaged in the transportation of merchandise on the said ICth day of An- 
gust, 1893; that the said Berlïsbire was in ail respects seaworthy, properiy 
manned, equipped, and supplied, and that by and vmder section 3 of the 
statute of the United States entitled 'An act relating to the navigation of 
vessels,' etc., approved Febniary 13, 1893, and to go into effect the first day 
of July, 1893, the said steamship Berlishire is not responsible for the col- 
lision heretofore described, even if it resnlted from faults or errors in the 
navigation or in the management of said steamship, ina.snmch as the said 
collision occurred after said statute went into efïect." To this part of the 
answer the libelant excepts. 

W. G-. Eoelker, for libelants. 
E. P. Carrer, for claimant. 

CAEPENTEE, District Judge, (after stating the facts.) The 
whole of the act which is hère pleaded, (27 Si at. 445,) seems to me 
to relate to the rights and liabilities of owners and shiyjpers, as be- 
tween themselves, with respect to the cargo; and the third section 
of the act, therefore, although in terms it exempts vessels and their 
owners from ail liabilities whatever in certain cases, must be read 
with this limitation. The frame of the act shows that this is the 
only purpose; and the exemption stated in the tliird section is ap- 
parently intended as a compensation to shipowners for the addi- 
tional duties and liabilities put on them by the other sections of the 
act. 

The construction for which the claimant contends is that the 
statute abolishes ail liability and remedy for ail marine torts of 
vessels transporting merchandise to or from any port in the United 
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States^pwvided the vesM be seawortby and properly manned, 
equip|ied, and supplied, and leaves unaffected the liability of vessels 
transpoifting goods between otlier ports, and, perhaps, freight vessels 
in ballast, and also tug boats, pleasure boats, and viessels transport- 
ing only passengers. That à stàtute may be hèld to abrogate so 
large a branch of the admiralty làw, it is necessary, as it seems to me, 
that the intent so to do sLall appear by express words, or by abso- 
lutely necessary implication. 

It is also to be observed that there is evidently no reason why 
the gênerai nile of the admiralty should be changed in respect to 
this clas» ôf vessels, to the exclusion of others; and such partial 
change of the law is apt to introduce complications in the adminis- 
tration of rights in case of collision between vessels coming under 
thia section and those not coming under it For this reason, also, 
the construction which takes the literal words of the section to ex- 
tend its force beyond the gênerai scope of the act cannot be ad- 
mitted, linless it be a necessary construction. 

The exception will be sustained. 

Eso Oï Casbs m Vou 68l 



